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— A great deal of information on the European Union Agency for Fundamertal
Fightsis available on the Internet. It can be accessed through the FRA website
at fraeuropa.eu

The Fundanrental Rights Repost 2020 is published in English.

— FRA's annual Fundzrrenta) Rights Report is based on the results of s own
g primary quantitatree and qualitative researchand on secondary desk

FUNDAMEMTAL q . e

RIGHTS REPORT 2 research at national level conducted by FRA's multidisciplinany research

— 2020 o ; netwark, FRAMET.

Relevant data on international obligations in the area of human rights are
available via FRA's European Union Fundamental Rights Infarmation Sestem
[EFRI5) at: https:fffracuropa.cufenfdatabasesfefrsf.

@ European Union &gency for Fundarmental Rights, 2020
Reproduction is authorised provided the source is acknowled ged.

For amy use or reproduction of photos or other materialthat is not under the European Union Agency for
Fundarnental Rights copyright, permission must be sought directhy from the copyright holders,

Meither the European Union Agency for Fundamental Rights nor ary person acting on tehalf of the Agency is
responsible for the use that might be made of the following information.
Luxernbourg: Publications Office of the European Union, zozo
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Foreword

The year zo1g marked an important milestone forthe Es bill of rights; a5 of December, the
Charter of Fundamental Rights of the European Union had been legally binding for 10 years. As
armodernand comprehensive legalinstrurnent, it ha s prompted important progress, especially
at ELl lewel. Yet much remains to be done.

This vear's focus section of the agencys annual report, “Ten vears on: unlocking the Charter's
full potential’, outlines the past decade’s achievernents as well as persisting hurdles. |t shows
that national courts are making more use of the Charter We hope the insights presented
encourage others, including government s, 1o take ownership of this great instrument - and
give it full farce so that it can truly help transfarm people’s lives.

The report s rernaining chapters review the main developments of 201g regarding: equality and
non- discrimination; racism, zenophobia and related intolerance; Roma egquality and inclusion;
asylum, borders and migration; information society, privacy and data protedtion; rights of the
child; access to justice; and implementation of the Convention on the Rights of Persons with
Disahbilities. Given the time range covered, the report addresses developments inthe United
Kingdorn of Great Britain and Morthern Ireland. For the first time, it also covers two candidate
countries for accession to the ELLthe Republic of Marth Macedonia (hereafter Morth Macedonia)
and the Republic of Serbia.

The Fundzment 2l Rights Report 2020 also presents FRAS opinionz onthe outlined developments.
Available in all EU languages, these opinions recommend a range of evidence-based, timely
and practical actions for consideration by EUl bodies and national governm ents.

Az abways, we thank FRAS Managerment Board for cwerseeing this report fror draft stage
through publication, as well as the Scientific Committee for its advice and expert support. Such
guidance helps guarantee that the report is scientifically sound, robust, and well founded.

Special thanks gotothe Mational Liaison fficers, whoze input bolsters the accuracy of B Wlember
State information. The European Metwork of Mational Hurman Rights Institutions (EMMHRID, the
European netwaork of equality bodies (Fquinet) and mermbers of FRA's Fundarmental Right s
Platfarm also provided helpful input. Inaddition, we are grateful to the warious institutions and
mechanisms - such as those established by the Council of Europe - that consistently serve as
valuable sources of information for this report.

Sirpa Rautio Michael O‘Flaherty
Chairperson of the FRA Managemient Bozrd Director
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TEN YEARS ON: UNLOCKING
THE CHARTER’S FULL
POTENTIAL
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The Charter of Fundamental Rights of the European
Union has been legally binding for 10 years.

At EU level, ithas gained visibility and sparked a
new fundamental rights culture. At national level,
awareness and use of the Charter are limited.

Courts increasingly use the Charter, showing the
impact of this modern instrument. But its use by
governments and parliaments remains low. For
instance, there is little indication of anyone regularly
scrutinising national legislation that transposes EU
law for campatibility with the Charter. The Council of
the EU called an Member States to regularly exchange
their experiences with the Charter and strengthen
relevant national bodies. However, it is not easy to
pinpaint exactly when the Charter applies at national
level. Thisis 3 key hurdle to its fuller use. Low
awareness of its added value compared with existing,
long-established legal sources is another serious
obstacle. Legal practitioners who understand the
Charter and can put itinto practice at national and
regional flocal levels can help widen its use and
improve its implementation. More specialised
training of national actors on the use of the

Charter is thus essential.
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WHY THE CHARTER MATTERS AT NATIONAL AND
LOCAL LEVELS

The EU Charter of Fundamental Rights provides persons living inthe ELwith
specific rights. The Charter iz the EL's bill of nghts. It binds EU institutions in
all contexds. Member Statesare bound to respect the Charter onby when they
are “implermenting Union law" (Artide 51 of the Charter]'Howewver, since ELJ
legislation directhy or indirectly influences much law- and palicyraking at
rational and local levels, the Charter is a relevant tool for national judges,
lawrmnalkers and administrators in a wide array of context s

The Charter entered into force on 1 December 200g. It has revamped the
fundamertal right= culture within the EU insttutionsand increazed the human
rights romenturn across the EU (see Box on “The EUand the Charter”). In
contrast, Member 5tates use the Charter far less. The reasans for this are
manifald. Section13 aralyses them.

Although it hasbeenin forcefora decade, over half of the respondents ina
Euroba rameter survey had never heard of the Charter, let alone its relevance.
Inzo1g, a large majority of the population (72 %) did not feel well irfarmed
ahout the Charter iz in 10 (80 %) wanted maore information about its
contents? Mare warryingly, exchanges with practitioners and consultations
carried out for this chapter reveal that the Charter's added value appears to
remain unclear to mamy legal professionals. These include lawyers, judges
and representatives of national human rights instt utions (MHR1s) and civil
society organisations (C50s) specialised in human right s,

This is a challenge, as the Charter, according to the European Commission,
“is most effective, with a real impact on people’s lives, when the entire
enforcement chainapplies it." The implementation of EU law is decentralised
within the EU legal system. It heavily depends onthe Member tates, since,
according to the EUtresties, they “shall take any appropriate measures,
general or particular, to ensure fulfilment of the obligations arising out of
the Treaties or resulting from the acts of the institutions of the Union*4

Matianal legal systems tend to put & considerable part of the burden of
implementing EU law on regional and localauthoritiess There is thus a need
for localand regional administrations to bewell aware of the Charterand its
implications. Already the official explanations of the Charter underline that
the Charer “applies to the central authorities aswell as to regional or local
bodies, and to public organizations, when they are implem enting Union law'*
Thus, lacal and regional administrations also need to take responsibility for
implementingthe Charter.

The EU's Committee of the Regions highlighted already in 2014 that EUJ
values are best “upheld from the grassroots”. [t noted that “this iz why
it is important to strengthen the awareness and potential of [local and
regional authorities] and civil society for preserving the rule of law and
fundariental rights"* Strengthening the contributions of local and regional
actorsto protecting rights ina joined up manner can maximise protection.®

www.parlament.gv.at

“The Charter is a great
achievement. With the Charter,
we agreed an a set of shared
values and fundamental rights
that serve as a compass to guide
our actions. The Charter iz o
symbol of our shared European
identity, the knowledge that
we all belong to a community
of values where fundamental
rights are respected; where
demacracy and the rule of law
prevail.*

WEra Jourova, Vice-Prezid ent for
Walues and Transparency, European
Carnrnizzian, speech at Charter-
anniversary conference Making the EU
Charter a reality for all] organised by
the European Commission, the Finnish
EU Presidency, and FRA

on 1z Movember zo1g



Delivering rights at the local level will help "to close the gap between the
fundamental rights framework in principle and fundamental ight s otcom es
in practice”? Indeed, sometimes the Charter is referred to at local level.
The city of Madrids Human Rights Action Plan (zo17-z0190 05 an example™
Given that local and regional autharities deliver services related to rmamy
areas that directhy affect the enjovment of hurnanrights by individuals, the
Charterisalso of majorrelevance forthe local level ™ Shared responsibilities
inthizfield require close cooperationand coordination among authorities at
national, regional and local level.

Therefore, this chapter looks at how the Charter is used at national and
local levels. It assesses its added value (Section1.2) and examines current
hindrance s ta fully explaring itz potential (Section.3). The chapter concludes
with opinions on how to improve its use and application by law- and
policymakers, judges and lawwers, aswell as civil society actors across the EL.

www.parlament.gv.at



1.2.
THE CHARTER'S ADDED VALUE AND ITS USE AT
NATIONAL AND LOCAL LEVELS

The Charterisa new, strong human rights instrument. Part of EL primany law,
it has “the same legal value asthe [EL] Treaties"* |t enjovs wide and solid
legitimacy, azit was drafted by a multipartite European Convention composed
of B2 rembers, abawt two thirds of whar were members of the European and
rational parliamerts. The approachwas more openand transparent t han the
classical model of treaty change through intergovernmental conferences = The
Charter "“constituies the expression, at the highest level, of a democraticalby
established political consensus of what must today be considered as the
catalogue of [the EU] fundamental rights guarantess"" |t contributes to the
overall promotion of human rights for at least four rea sons:

— It issupranational. Az source of supranational, U, law, the Charterhas a
more direct and stronger effect at national levelthaninternational human
rights law. The principle of primacy meansthat national law mavy not be
applied inthe given case or context if it is not fully consistent with the
Charter. Mational or local judges and civil servants in some sense become
EU judges or EU civil servants when acting within the ever-increasing
scope of EU law They have to make sure that national law does not
violate the application of the Charter.

— It increases the visibility of fundamental dahts. Cormpared with the
common principles of EU law, gradually derived since the 1a8osfrom CJEU
decisions, the Charter hasthe advantage of being a written catalogue of
fundamental rights. That increa sez their vizibility and a ccessibility, This can
inspire legal practitioners at national level, especialky in respect of right s
that their national constitutions do not guarantee by explicit provisions.

— Its wording & moedern and mere comprehensive than naticnal and
international law. Given that the Charteris a voung instrument, it took
new developments into account. Certain Charter rights reflect this - for
exarmple, the right to consurner protection CArticle 87 or the right to
conduct & business (Article 16). The Charter combines dvil and political
rights with social and econormic rights in a single legally binding test,
which goes beyond the explicit wording of many of the Member States”
constitutions, Mational constitutional orinternational law already explicithy
reflects some, but not all, of the obligations flowing from the Charer

— It is Fll-specific. As the EUS hill of rights, the Charter includes many
rights that are specific to the EU. As such, they would not be included
in mational or international law. Examples include the right to petition
the European Parliament (Article 44, the right to access EU documert s
(Article 42), the right to refer cases of maladministration tothe European
Ornbudsman (Article 43) and the right to freedom of moverment and
residence (Article 45).

Against this background, the Charter has a role to play in national courts
Bedion1z24.) whenthey are deciding if national legislation s in confarmity
with canstitutional law (Section1.z.2.) or interpreting natioral and EU law
Section1.2.3.); in national law- and policymaking Sectiont.z.4.); and even
in relationships between private parties Section1.2.5.).

The cazeszand examples presented are taken from zo1g. For earlier examples,

seethe chapters dedicatedtothe Charter in previous editions of FRAs annual
Fundamental Rights Eeport.
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FRA ACTIVITY

Providing
assistance and
expertise to EU
Presidencies

Inrecent years, FRA has helped

ElJ Presidencies apply the Charter.
For eample, it has organised
informational events for civil
servants of Member Stat es”
representations in Brusselsin
cooperation with the Legal Service of
the Cauncil of the EU, and large-scale
training events for civil servants of
all ministries inthe capitals.

Under the Austrian Presidency,
FREMP dedicated itsfirst informal
meeting to the implem entation of
the Charter The agency provided
imnput. It sirilarlky did so at the
second irfarmal FREMP meeting
under the Finnish Presidency.
That meeting was dedicated to
the fundamental rights dimension
of hybrid threats- such asthe
manipulation of information,

the targeting of logistical weakness
of energy suppliers, blackrailing
with biotechnological threats,
undermining democratic
nstitutions, etc.

AllEU Presidencies have used

FEA data when drafting the annual
Council conclusions on the Charter.
Inthe 2019 conclusions, the Council
“welcomes the Charter-specific wark
of the Agency”. It alsa encaurages
FEA to “cantinue developing tools
and training, including for legal
professionals, and supporting
Member 3tates and EU institutions,
bodies and agencies in the
implerentation of the Charter

and in promoting a culture of
compliance with fundamental rights
across the Union"

* Councli of the European Unies,
Conciusions oo the Charter of
Fundsmentsl Rights ater 10 e ars:
State of play aad future work
adfopted on ZI0.2000, Bar3. 0.



Mote: The percentages of
requests for preliminany
nilingsthat mention the
Charter rangefrom & %
{zog) to 7 % {z012). On
average, it was 1z %in
2010-2015.
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1.2.1. The Charter and the role of national courts

Mational courts increasingly use the Charter as a relevant legal source,
according to data and evidence that FRA has collected ower recent vears
(Figure 1.1). Referenceztothe Charter in rational courts’ decizions are growing
riore frequent and less superficial.

In addition, national courts use the Charter when asking the CJEU for
interpretation. Between zoogand 201, national courts sent the CJEU 5,058
requestzfor preliminary rulings. Of them, 576 (over 11 %) contained questions
relatedto the Charter. This percentage hasremained rather stable over the
last decade.

The CIEUis deerming inadmissible fewerand fewer Charter-related requests
sent to it for preliminary rulings® Among others, this signals a clear lzarning
curve among national judges when it comes to determining whether ornot the
Charter iz applicable ina gven case, They are becoming increazingly familiar
with the scope of the Charter A more pronounced use of the Charterin the
judiciary is also likely to influence the other two branches of governance,
the administration and the legiskhture.

FIGURE 1.1: USE CF CHARTER IN REQUESTS FOR PRELIMINARY RULINGS SENT
BY NATIGNAL COURTS TG CJEL

641

Charter

2009 2000

2011 2012 2013 2014 2015 2016 207 2018 2019

H Total

Source: Ozt provided to FRA b the CJEU 2020

Mational courts do not neceszarily refer a casetothe CJED ora national higher
court beforeapplvingthe Charter Infact, EU law requires all national judges
toad as EU judges themselves. The national court, in collaboration with the
Court of Justice, “fulfils & duty entrusted to ther both of ensuring that in
the interpretation and application of the Treaties the law is observed" ™ As
the Regional Administrative Court in Wroctaw in Poland put it: “The broad
scope of application of the Charter [.] meansthatadriinistrative courts gain
the role of EU constitutional courts, examining the compliance of domestic
lawr not only with EU lzw, but with fundamental rights recognised by the
EU system as well"?
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Indeed, natioral courts frequent by have to interpret national legislation or
exarmine administrative decisions without the CJEU coming into play, For
instance, in June zo1g, the Constitutional Court in Austria found that =n
administrat e a sylum decision infringed Article 47 (2] of the Charter on fair
trials® In Finland, the Suprem e Coort provided Charterbasedadvice tothe
governrment ina case concerningwhetheraor not a person can be extradited
to Turkey without the risk of violating human right s. It cited protection in the
event of expulsion, as aid down in Article 12 of the Charter'

1.2.2. The Charter and the constitutional review of national kegislation
A prominent but less frequent use of the Chater before national courts is
inconstitutional reviews?*® The Consttutional Court of Germany delvered a
ground-breaking judgment in this regard on & Movernber zovg. For the first
time it decidedto usethe Charterasthe relevant standard for constitutional
review inareasthat arefully harmonised under EJ law® The case concerned
amanager whowas interviewedina TV show entitled "Dismissal: The dirty
practices of employers’. The MDR broadca sting corporation aired a segment
of the show and uploaded it under the same title. When one typed the
complainant’s name into Google, the link to this content appeared among
the top search results.

The search engine operator refused the cormplainant’s request to rermove
the site fromthe search results. The complainant lodged an action with
the Higher Regional Court, which rejected it. he consequently submited
a constitutional complaint claiming a violation of her general personality
rights and her right to informational sef-determination. On the merts, the
complaint was not successtul. The Constitutional Court concluded that the
lensrer court had undertaken the necessany balancing, taking into account
bath the pratection of the cormplainant’s persanality right s and the search
engine operator’s freedom to condudt a business.

However, the case provided the court with an opportunity to specify itz
relevant standard of review in the cortesxt of EL law. Where an area is fully
harmonised under EUl law, the relevant standard of review derives not from
Gerran fundamertal right s, but solely fram EU fundarmert al right 52* The
judgriert opensa new chapter, allowing the Canstitutional Caurt to play an
active role inthe area of Efundarmental right s and allowing parties to raise
Charter arguments before the court in Karlsruhe =

Ina second decision rendered the same day, the Constitutional Court held
that, in areasthat are not fully harmonised under EU law, the national human
rightsform the standard of constitutional review. But atthe sametime it held
that the national human right s should be irterpreted in light of the Charters

Constitutiora | courts from other Member States also occasionally use the
Charter, in addition to national constitutional law, when reviewing national
legislation. Far instance, the Constitutional Court of Creatia referred to the
Charterwhen askedto assessthe constitutionality of provisions of the Public
Procurement fict. The court acknowledgedthe Charterasza relevant standard
by stressing that, since public pracurerient falls within the EU's jurisdiction,
“when applying the provisions governing it, either directhy through EU acts
or through national implementing legislation, there iz an obligation to respect
the fundamental rights guaranteed by the Charter” =
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FRA ACTIVITY

What happens at
national level?
FRA’s reqular data
collection on the
Charter’s use

Backin zoiz, the European
Cormmission asked Member States
to report national casesthat refer
tothe Charter Of the 27 Member
States, 15 replied. The Commission
asked FRAto analvse the judgrients.
Fram zo13 onwards, the agency
has been collecting Charter-related
national cases decided by national
high courts. Thiz collection is done
through FRAMET, the agency’s
rultidisciplinary research netwark.

The analysis appears annually in

a dedicated chapter of itz annual
fundamental rights report, which is
one of the most often downloa ded
chapters of this report. ¥ Alongside
national case law, the chapter alsa
deals with the use of the Charter in
the legislative process (for instance
ecamples how the Charerwasz
usedinimpac assessments of bills)
and parliamentary debates. It also
refers ta pramising practices with
regardtothe use of the Charterat
national lewel and relevant academic
literature on the Charter.

FRA uses this evidence base in other
activities, too. Forinstance, it has
delivered an opinion on ‘Challengas
and opportunities forthe
implementation of the Charter of
Fundamental Rights at the request
of the European Parliarment.

*in the Fundamental Rights

FReport 2020, the current chaster
—whichis 3ise being published
separately 35 this wears focus section”
- replaces the usual Charter ohaoter



“Citizens must be confident that

wherever they are inthe huge
arza without internal frontiers
that is the Furopean Union - an
area of freedom, security and
justice - their fundamental
rights under ELl law will be
effecively proteded. That is the
roke of the Charter. It acts asa
“‘constitutional cement’, hinding
the Ell legal order togetherin a
sustainable way.*

Koen Lenaerts, President of the

CJEU, interview with FRA& at Charter-
anniversary conference "Aakcing the £
tharter a reaifty for ail, organized by
the European Commission,

the Finnish EU Presidency, and FRA

on 1z Movemnber zo19

In Portugal, the Constitutional Court dealt with the procedure for special
access to telecommunication and internet data by intelligence officers of
the Portuguese Internal Intelligence Service and the Portuguese External
Intelligence Service. While the court formally assessed the respective law
against the Constitution, it also referred to the Charter, the relewant EU
legislationand CJEU case law. The court stressed that it "must notfailtotake
into account the fundamental rights enshrined in the Charter” as well as
the European Convertion on Human Rights (ECHR) and “their interpretation
by the competent authorities for theirapplication, in particular the Court of
Justice of the European Union and the European Court of Human Right 5"

1.2.3. The harter and the interpretation of national and European law
As the cases above show, reviews of national legislation are often not
dane directly against the Charter but rather against EU secondary law as
interpreted in light of the Charter Forinstance, in lrzland, the High Court
hadto decide if the provisions of the Communications Eetention of Data Act
2o11are consistent with Article 15 (1) of Directive 2002/58/EC concerning the
processing of personal data and the protection of privacy inthe elecronic
cormmunications sectar, read in light of Articles 7 Sand 52 (1) of the Charter®
Simnilarhy, in§ lovenia, the Supreme Court examined a provisionina national
administrative act against the EU Procedures Directive as read in light of
Articles gand 47 of the Charter®®

In Lithuania, the Constitutioral Court dealt with a2 @se comparable tothe
Comian case, which the CIEU had decided in 20185 |t concerned whether
or not same-sex marriages concluded inanother Member State have to be
recognised. & Belarusian citizen had married a Lithuanian citizen of the same
sexin Denrark andappliedfor a ternparary residence permit in Lithuania on
the grounds of family reunification® The Canstitutional Court interpreted the
Law on Legal 5tatus of Aliensinlight of the EU Free Movement Directive and
thus took Articles7 (respect for private and family life), 21 {non-discrimination)
and a5 (freedorm of movernent) of the Charter into account.

“fany things in national legislation are unclear where we
don't know how far it should go or, you know, there are
gaps in the law. [..] And we also have issues where the
legislation is simply poor or inconsistent with the Charter,
where we can actually also push back.”

fax schrems, Data protection activist, interview with FRA

at Charter-anniversary conference ‘Maldng the N Charter a reaitty
for aft*, organized by the European Commizsion, the Finnizh

EU Presidency, and FRA on 1z Movember 2019
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Yi'here national courts apply EUlegislation or interpret national law in light
of it, the Charer provides guidance for interpretation.

Forinstance, inthe Netherlands, the Administrative Jurizdiction Division of the
Cauncil of State dealt with asylum claims ina case concerning a gav couple
from Russia. The question arose whether or not the relevant EU directives
require a second instance hearing of the case. Answering the Division's
prejudicial questions tothe CIEL, the CIEU found that neither Articles 47 nor
18 and 12 (2) of the Charter would require automatic suspensory effect for
appeals against judgments delivered at first instance upholding a decision
rejecting an application for international protection and imposing an obligation
to return. The onby requirernent is that there must be a remedy before a
judicial bady. Based anthis ruling by the CIEL, the Cauncil of State corfirmed
that the Dutch practice conformed with EU law.,®"

InSlowenia, the Suprerme Court clarifiedthe time limit for lodaing compensation
claims under Regulation (EC) Mo, 88gf2002 anair carrier liability inthe event
of accidents. t referred to Article 47 of the Charter®

1.2.4. The Charter's roke in national law- and policymaking

Mational legislators and policyrmakers have a major responsibility when
transposing EU leqgislation ar when designing and implemerting policies
that give effect to EU policies. They need to ensure that national measures
respect the obligations flowing from the Charter. If a national measurefalls
within the scope of EU lBw, they should assess its potential impact onright s
guararteed by the Charer, toavoid amy risk of violating EU law, However,
rational procedural norms on impact assessments and provisions on legal
scrutimy in the law-making process rarely explicithy mention the Charteras
arelewant standard s There are, however, exceptions, as the exarnple of
Finland shows (see Promising Practice Bowx).

Organisations that may use the Charer when assessing the impacts of
legislat ve proposals include judicial or quasi-judicial bodies, parliamentary
committees, legal departments inministries or the pariaments administetion,
ormbudspersons, MHRIs and non-governm ental organisations (MG0s). They
can poirt to potential viclations of the Charter and suggest how the legislation
or policies could proactively promote the application of Charter rights inthe
given contesxt.

Inzo1e, FRA conduded interview swith the MHRIz inthe EU Member Statezto
gather detailed information on the status of MHRIs and theirwork across the
EU. Among other topics, it azked about how they uze the Charterintheirwork.
It ernerged that they use the Charter most when advising governments
tareover, MG0s also use the Charter when commenting on legislative
proposals.

For instance, in Ieeland, the MGD Free Legal Advice Clinics cted the Charter
at a parliamentary hearing of the Joint Qireachtas Committes on Justice and
Equality. It expressed concern that draft legislation on stattory compensation
for breachesof the right to a hearingwithina reasonable time under frticle &
of the ECHR did naot sufficiently consider Article 47 of the EJ Charter of
Fundarmental Rights 33

In Austria, Amnesty Intermatioral used the same Charter article ina legal

opinion on an act establishing the Federal Agency for Care and Support of
tigrants=*
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FRA ACTMITY

Charterpedia -

a central hub for
Charter-relevant
information

Charterpedia iz an online database
of European [CIEU and ECHHR) and
national case law that makes use
of the Charter It currently includes
around 1,000 cases. The case law
is searchable by various criteria,
including Charter right and country.
Forevery Charter right, it also
outlines relevant provisions in EL
Mermber State constitutions, as
well as relevant EU legislation and
interrational legal documents.

In addition, FRA collects academic
references to the Charter, including
in less commonly used langua ges,
and references to the use of the
Charter in parliamentary debates.
In zozo, Charterpedia will include
information onthe use of the Charter
in national legislative processes.
FRARMET, FRAS multidisciplinany
research network in all EU Mernber
States, collects the data for
Charterpedia.



PROMISING PRACTICE

Memorandum

on Charter’s
interpretation and
application

In 2018, the Ministry of Justice in
Finland drews up a memarandurmn on
the nterpretation and zpplication of
the EU Charter, The mem orandum
wasinspired by guidelines
developed inthe Metherdands.®

The purpose of the Finnish
memorandurn wasto make the
Charter better known among

civil servants and to promote and
mainstrearm its active use across
the administ ration. However,

since the original issuance of the
memorandum inzo18, the case law
of the EU courts on the Charter has
developed alangside the growing
awareness of the importance of EU
fundamental rights.

Currenthy, the greatest need seers
tabe an mare practical assistance

in determining the Charter's scope
of applicationand balancing diverse
rights. The Ministry of Justice
therefore updated the memaorandum
in zo1g, to provide further assistance
in dealing with the applicability of
the Charterand justify limitations to
the Charter.

*hiote that, o zozn, the Dutch
Ministry of the Interior wili integrate
the different Dutch guidelines

Inte 5 comprehens e Manus!

on constitutionss review of drait
Teqis iation. AN these instruments are
Fvalizbic oniine.

In Sweaden, a public inguiry assessed, among other things, if proposed
legizlation could make the public funding granted to C50s dependent on
whetheror not they conform with "fundamental values of Swedish socety =
The final report of the inguiry concluded that this form of conditionality
cannot be cansidered an infringernent of the right to freedor of association
as farmulated in Article 12 (1) of the Charters®

In the Netherlands, the government asked the Council of 3tate to assess
the feasibility of introducing the possibility, if 8 bank received state aid, to
retrieve part of the fixed remuneration of svstem-relevant bank managers
from three vears earlier?® The State Council advised the government not to
daosa It notedthat sucha deduction fror the part of the reruneration that
iz not dependent onthe manager’s performance would conflict with the right
to property, laid down in Article 17 of the Charter, and with the freedom to
conduct a business, laid down in Article 16 of the Charter.

In Lithuania, the Departrient of European Law in the Ministry of Justice
raised Charter-related concerns about a bill amending the law on election
to the European Parliament.s® The bill aimed to introduce a new provision
stating that the same person can be eledted as a member of the European
Parliament no more than two times ina row. The Department of European
Law stressed that theright of every European Union citizentovoteandbea
candidate in the European Parliament elections is enshrined in Articlesg (1)
of the Charter According to the Department, it was not cdear from the draft
proposal why the proposed imitation should be considered necessary for
protecting general interests recognised by the Union.

Such Charter checksat national level can make a real difference. In Luxembourg,
the Council of State (Conseil dEtat) assessed a billamendinga zoq4 law on
the procedure applicable to the transnational exchange of information intax
matters? The Council of 3tate took the view that, to comphy with Article 47
of the Charter, the judge from Luxembourg must have widerrights to review
and must be able to decide on the farmal validity of a request to exchange
infarmation an tazation. The bill was armended accordinghy.

Ancther example comes from Lithuania, & dmft law established that foreigners
from countries where there was an outbreak of infectious disease would
not be allowed to enter the country if they failed to prowve that they had
recerved prophylaxis for the disease® The Legal Department of the Office
of the Parliarment stressed that Article 45 of the Charter enshrines the right
of every EU citizentomaove and reside freely in the territary of the Member
States. It underlined the need to consider the principle of proportionality
when limiting Charter rights. That includes taking into account the nature
and gravity of the disease, how infectious it is, and other factors, After the
impact assessment, the bill wa s revised accordingly.
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1.2.5. The tharter's direct horizontal effect

For many wears it was open to discussion whether or not the Charter could
generate legal effects between private parties (e, horizontally) It was
clear that the Charter can, like other EL law in general, have direct effed s
inthe sense that it would preclude national legislation that is contrary to
a Charter provision. But it was unclear if thiswould also apply ina dispute
between two private parties.

Inthe 2018 Baver et 3L judament, the CJEU affirmed that this is the case
for some of the Charter’s provisions, Building on its earlier judgment in
Eqenberger (onthe effects of Article 21 of the Charter, non-discrimination ) *
the Grand Chamber judgrment stated that the fact that “certain provisions
of prirmary law are addressed principally to the Mermber States does not
preclude their application to relations between individuals" 45 In this light,
the court recognised that the right to paidanneal leave, as established in
Article 31 (2) of the Charter, is horizortally applicable. Charter provisions
that are both "unconditional and mandatory in nature” apply not onby to the
action of public authorities, but also in disputes between private parties #
Thefactthat a right isincluded inthe Charter's Chapter IV “Solidarity] where
rmost socio-economic provisions are, doesas such not therefore imply that
it is not horizontally applicable.

Thiz iz alzo of relevance to national courts. An example from Malta shows
thiz. Previously the Charter had not played animportant role before court 5.
The case concerned an evicted tenant 47 A provisional measure to stopthe
eviction, after theterant fileda constititional case, was revoked anthe day
of the evidion without the tenart having the opportunity of a fair hearing.
He claimed that the procedure hadviolated his fundamental right s protected
by Article 47 (right to an effective remedy and fairtrial) of the Charter. He
arguedthatthe Charter provisions have direct effect, implving that national
norm s conflicting with the Charter are rendered inapplicable. Moreover, he
argued that the direct effect of the Charter can also lead to the recognition
of rights that are not available in national law.

The court quated extensively (in 11 pages of diredt quates) academicliteratune
anda European Parlament study amalysing the role of the Charter, including its
(horizontal) direct effect. it then concluded that it "agrees with the applicant
that the Charter today forms part of Malese Law and that Maltese Court s
should considerand apply it in the way they apply amy other ordinary law
that has direct effect”** The court establishedthat this direct effect can also
apply horizartally between two private parties.

1.2.6. The Charterin strategic litigation

Civil society organizations (C50s) and others active inthe fizld of fundamertal
rights, suchas MHRIs, MG0s ar lawyers specialising in human rights and other
humanr right s defenders, can use the Charter inall the different aspects of
their daily work. Thisincludes strateqic litigation and advocacy, awareness
raising, education, monitoring and research. 4 The Charter’s supranational
ratureand itz explicitwordingmalke it animportant tool for stetegic ltigation.
The right to data protection, the right to consumer protection, and the right
toafairtrial serveas examples.
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“European Union Law is a really
powerful tool for dtizens’
rights. It gives judges in many
wuntries moare powers than
they might have under national
law to uphald those rights. It
also allows citizens and NGDs

ta try and take their case to the
Court of Justice of the European
Union in Luxembourg.”

Sirman Coz, Barrister, irterview with
FRA& at Charter-anniverzany confersnce
‘Maldng the LU Chanter a reailty

for aif} organized by the European
Cornrnission, the Finnish EU Presidency,
and FRA on 12 Movember 2019



FRA ACTIVITY

The Charter and
strategic litigation

Onzo and 21 May 2019, the agency
comvened a meeting with 25 NG0s
working on strategic litigation. The
warkshop aimedto explore the
role of the Charter and strengthen
strategic litigation on human rights
inthe EU. Participants exchanged
knowledge and explored topics of
shared interest, but also agreed
that, sofar, the Charter’s potential
for strategic litigation remains
underused.

Wherever EU law applies, arguments based onthe Charter can be used before
national courts. However, the degree to which third parties have accessto
courts depends on therespeciive legal svstern and the context. MG0s have
used the Charter in armicus curiae submissions [opinions of the friend of
the court’) to national court 55 And even if the access for third parties to
the CJEU is limited, the work of national hurian rights badies ba s influenced
various prominent casesthat the CJEUhas decided over the past fewyears.

Forexample, the Belgian Consumer Protection Association intiated the Test
Achsts case, which led in 2014 to the CJEU annulling parts of the Gender
Equality Direct ive on Goods and Services (zoog/115/EC07 (505 can also use
the Charter in litigation. In the Digital Rights Irefand case, the NGO Digital
Rights Ireland challenged the legality of national measuresimplermenting the
Data Retention Directive and, inthe end, the CJEU annulled the directive s
C50s often provide attorneys to work on key cases. For example, inthe £/
Hassani case (C-q03,/18), anattorney affiliated with the Helsinki Foundation
for Human Rights represented the caimant =

MG0s and other badies suchas MHRIs have fewer opportunitiesto intervene
before the CIEU than before the ECHHR. An NGO can subrit written staterients
tothe CEUonk where it is a party to national proceedings in the course of
which a gquestion has been referred fora preliminary ruling® A particular
situation existz inthe area of data protection, where supervisory authorities
canuse the Charter to proted privacy right =% Amyone who believes that an
EU body hasviolated her or his data protection rights can make a complaint
tothe Eurapean Data Protection Supervisor

If EU bodies vidlate the right to good administration (Article q1) araccessta
documents (Article 42, a complaint tothe European Ombudsman cantrigger
an imvestigation. Moreover, any natural or legal person residing or having
itz registered office ina Member *tate hastheright to address a petitionto
the European Parliament on a matter that comes within the EUs fields of
activity and affects her, hirn aor it directhe®

Finally, infringerment proceedings can also address violations of the Charter
Such proceedings have recently been deermed an efficient “fundarental
rightztool"® Indviduals or orga nisations can zend complaintztothe European
Cornmission by using a specific form availablz online. Based on such =
complaint, the Commission may decide to make informal contact with the
natioral authorities of the Member State concerned. A study has proposed
collecting information, an & rore systernatic basis, on whether Member
States comply with fundarmental rights in the scope of application of EL law.
“This could allow a more systematicand principled use of the powers of the
Cormmission, a5 guardian of the Treaties, to file infringement proceedings,
prioritising caseswhich raise issuesrelated to fundamental rights. "5
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1.2.7.The Charter’s use in research, by civil society, and to mise rights
avrareness

MGz, MHRElz and other relevant groupsz using the Chaferin strategic [tigation
or intheir otheractivities, such as human rights education, awareness raising
or advisory functions, can benefit from academic research on the Charter
However, a lack of data often hampers research on the use of the Charer
at national level.

Academic publications tend to address more general issues covering the
Charter ratherthan itz concrete use at national level. That was truein 201
academic writing dealt with the Charter in general® or major asped s of the
Charter, such as its scope of application® or it s horizontal effect® In 2014,
FRA asked the members of FRAMET to identify factars that could im prove
tracking and evaluation of the use of the Charter at national level. Maost
responses favoured enhanced exchange between relevant actors (such as
courts, etc) as well as more academic analysis in national languages. Some
responses indicated the publication of all judgrment s by all courts, since
judgments of local courts are often not accessible; and the establishment
of fully searchable court databases.

(heer the wears, academic interest has extended towards the use of the Chater
at national level. In 2019, academic writing anabysed the use of the Charer
asavardstick for national legislation® or itz application by national courts.%
Increasinghy, studies examine more specific aspects or contexds. In 201,
warious articles studied the Charter's relationship with the single market
itz impact onemployvment relationships* the Charter and genome editing,*
the Charterand the right to good adriinistration,® Brexit and the Charter®
the Charter and digital privacy* the Charter and hate speech,* the Charter
andthe right to housing,” and the Charter s relationship with copyright law.™

The reference year zo1g saw the finalisation of relevant international EL-
funded rezearch projectsthat hada wery strong training component and aimed
to bring together research and legal practitioners. The praject e-learning
Mational Active Charter Training (eMACT) is an exarmple. It resdlted in 15
training events, five thermatic handbooks and a group of ma ssive open online
courses (MO0 Cs) on t he Charter and data protection the application of the
Charter, chikdren's rights and the Charter, freedom of expression, social
rights and labour law, and asylum and immigration. A the same time, new
projects were prepa red that will alzo dealtoa certain degree with the Charter,
such as "Trust, independence, impartiality and a ccourtability of judgesand
arbitrators safeguarding the rule of law under the B Charter’ (TRIALYL TRILAL
was launched at the beginning of zozo and will lead to four transnational
workshops, seven cross-border events and five national training events on
the topic of independence, impartiality and accountability of legal profeszions.

Mew projects can build onongoing projects, such as the Roadmap to European
Effective Justice (RENK, a judicial training project) or Fundar ertal Rights in
Courts and Regulation (FRICeRe) as well as on past research and training
projects, which have resulted in many relevant deliverables that legal
practitioners can use. These projects include the following:

— Training for a European frea of Justice (TrEAJus ) resulted in, arong ather

outputs, five training manuaks, one of them specifically on the Charter
{a shart article-by-article commertans).
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PROMISING PRACTICE
Citizens’ initiative:
the Charter on

the road

Citizens can also take the intiative
to start public exchanges about
the Charter, asthe example of

two artistsfrom Germany shows.
Stephan Koperl and Syhia Winkler
were curious about the Charter and
wanted to know more -and they
hadan idea about how to engage
the general public with the Charter.

Intheirarn project ‘Galley Proof”
(Druckizhnen), they printed the
Charter on large banners and put
them into public spaces, corfronting
passers-by with the Charter’s full
text and inviting them to propose
how the text could be improved.
They thus engaged ctizens

in discussions on how to use

the Charterfora wision of a

more sustainable and sacial
European Union.

Citizens could propose changesto
the Charter, which were added with
red and green markers - like proof-
readers edit a galley-proof before
publishing. That is where the name
of the project comesfrom. This
exErcize was repeated in various
cities in Germany.

Muore information Is availaie
00 the Galley Proof website .

— Active Charter Training through Interaction of Mational Experiences
(ACTIONES) focused on the vertical and horizontal interaction between
courts |t resulted in & set of handbooks on how judges can interact in
apphying the Charter infour different thematic areas. The material provides
rase studies and Tips fortrmainers’

— Charterdlick resulted ina Charter tuterial and an interactive checklist, both
designed to help understand if the Charter appliesto a given case Both
tools are now available onthe European Commission” e-justice portal.

— Judaing the Charter resulted in a set of training events, a manualon the
role of the Charter inasvlumn cases, and a website that brings toget her
alarge arourt of Charter-related information. It includes exercises and
training materials, case bw and a selection of relevant EU legislation.

— Making the Charter of Fundamental Rights a Living Instrument resulied
in & user-friendhy manual on the Charter and gquidelines for civil society
on hows to best use the Charter

— The Charter inAction resutted in various waorkshops, @ best practices
handbock far Charter training sessions and a training manual.

Uszsing research capacities toimprovetraining opportunities inthe area of the
Charter appears key. Lack of awareness and of relevant training is one of the
obstacles tofully usingthe potential of the Charter. |t istherefore important
that the results and rnaterials fromn such EU-funded praject s be reqularhy
updated (databases that are not regulary mairtained are nat sustainable)
and distributed to the relevant stakeholders to havethe desiredimpact.

Academic research offers ideal tools to increase awareness of the Charer
among legal practitioners. Artide-by-article commentaries are especally
important. These are well established inthe German-speaking countries?
A new English-language comrmentary came out in zo16™ and the second
editions of awell-established English flagship commentary and a corparable
French commentary will appear in 2020 Such commentaries are also
available in other languages such as Spanish™ or ltalian® Recent examples
show that academics are not only providing important expert know-how
to legal practitioners but do sometimes also communicate with the wider
public. This potential can also be used in the context of the Charter. Various
formnat s can be used, ranging frorn briefing papers in sifmple language ™
videoblogs* interviews on radio and podecasts™ to blogs dedicated to the
Charter, such as the blog series All EU-rrights®

In 2019, even public authorities used modern means to raise public awareness
of the Charter. The Council of the El presented a one-minute video entitled
‘Sharing a peaceful future based on common values. The European
Cammizsion alzo lkunched a short video onthe Charter invarious languages.®
The European Parliam ent produced & maore substantial video onthe aenesk
of the Charter, including interviews with key players. Political groups® and
individual il embers of the European Parlia ment {MEP: ™ used videostoraise
awareness of the Charter, FRA produced a five-minute video that aivesan
overall view of the Charter's content.
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THE EU CHARTER
OF Flin S AMENTA]

RIGHTS

At the national level, it would be natural
for MHRIz to promote the Charter. In
France, the Cormrmission consultative
des droits de "hormme (Consultative
Carnrizsion an Human Right =) pre zerte d
a vileo on the Charter. European
Advocacy published the video ‘The

Charter of undamental Rights of the Ell at 10 which shows that (505 also
communicate about the Charterand its added value,

Connect Burope is an interesting example of a cvil society project aimed
at increasing awareness of the Charter The project encourages citizens of
various courtries ta get invalvedinthe EU. It also increa ses public awareness
of the values of the Union, especially the Charter Seven MG0s arganise
it under the lead of Mew Europe (Myt Europa), a Danish organisation that

promotes civic engagerment. They ranfour

events, with three moreto come, in seven

European cities, reflecting the themes of

the Charter®
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FRA ACTIVITY

Raising awareness
of the Charter:
new tools

FRA has developed various tools to
increase awareness of the Charer.
These inchde:

Charter courtry sheets give
infarmation in the national
language about the Charter, its
role, and how it is used in the
Member State. They are available
on FRAS website, and can also be
ordered from the Publications
Qffice of the ELL

Bl & five-minute video entitled
‘Apphy the Charter, deliver our
Rights’ Produced in zang, it
provides information on all six
themes of the Charter. FRA
presents these in separate
go-second videos (on dianity,
freedoms, equality, solidarity,
citizens’ riahts and justice] on its
social-media channels.

Bl FRA has compiled products
focusing onthe Charterina
“Charter boer” FRA sent this, for
instance, to all MEPs who serve
on the fundamental rights and
constitutional affairs committess.
It will continue to disseminate its
deliverablesto relevant
stakeholders.



“In general, the Charter is
not well known in Sweden
and is rarely referred to.
When fundamental rights
issues are discussed or
processed, they are alimost
exclusively framed with
the European Convention of
Human Rights and the UN
w@nventions. The standing
of the Charter is also quite
unclear. When is it applicable
and when will referring to
the Charter influene court
wlings? If this was dearer,
there is a possibility that
different actors would

see the point of referring
to it as they do with the
international conventions.”

e den, Mational FRAMET expert,
2019

1.3.
MAIN OBSTACLES TO MORE COMPREHENSIVE
USE OF THE CHARTER

Dezpite the effortz and examples outhned above, the Charter s uze at national
level overall remains limited. There are hardhy any national surveys or studies
on the use of the Charter in the Member States Where they have been
carried ot - such as in Lithuania, in 2019 - they confirm that countries do
not use the Charter much.®

Tobetter understand why the Charter is often nottaken into account, FRA in
zorgconsulted with C50s, MHRE |z and national judicial training inst tutions, in
cooperation with the European Judicial Training Metwork (EITM) Moreover, the
agency approached its own FRAMET legal experts, who havefor vears been
collecting data and analysis concerning the Charter’s use at national level.

The reply of the FRAMET partner in Spain is illustrative of the responses:
“[There is a considerable under-utilisation of the Charter at the Spanish
national level, due to the confluence of three persistent factors: ambiguity
of the Charter, little or lack of awareness of the Charter and the absence of
national policies to promote its implementation” When asked who makes
riost use of the Charter, they clearly point to the judiciary asthe branch of
governrent that uses it most regularly This corfirmis earlier agency findings.
They did not perceive national or local governm ents as using the Charter.

Interviews with MHEls and consultations with human rights C20s confirm
that the Charter iz underused. Onky four out of =0 MHRIs FRA interviewed
in zoig said that they are using the Charer sufficienthy All others indicated
that they are not wet raking full use of its potertial. This is a rermarkable
finding given that MHRIs might be expeded to be ratural advocates of the
Charter. & similar picture arose from the consultation with C50s on the
Fundamental Rights Platform, FEAS cvil society network, About twothirds
of the respondent s believe that their organisation does not exploit the full
patential of the Charter in itz work (87 %) one oot of four indicated that
they use it often (28 %); and one in 1o indicated that their organisation
never refers to the Charter (10 %)%

On the main reasons for not making more use of the Charer, stakeholders
say that it is unclear what value # adds to national and international legal
sources, and its scope of application is limited.

Inthe consultationwith the C505 the Charter's scope of application came out
asthethird mostimportant factor forthe underuse of the Charter. Ofthe 153
respondents, 36 mentioned this. The consultation gave C30sthe oppartunity
toindicate another factar, namely limited resources of the organisation (e.q.
financial resources, expertise, etc.)”. Most of the respondents (84) indicated
thizas relevant to the underuse of the Charter,

www.parlament.gv.at

1%



20

The Charter’s language is concise and its content is attractive, but a closer
look revesls complexities that make legal practitioners hesitate, |t is "eazy
to read, but difficult to understand”® The following factors appear to limit
the use of the Charter in legal practice:

— Artiche 51 test: Incontrast to international and nationa | human right= norms,
the Charter binds Member States onby wehen they are "implementing Union
law " i.e. when they are acting within the scope of EL law {Article 51 of
the Charter). Assessing whether or not a specific case falls within the
scope of EU law requires good knowledge of the edensive case law of
the CJELL®

— Unspecified standing: In contrast to international and national hurnan
rights norms, the legal standing of the Charteris not explicit in national
law. The Charter iz an act of EU primary law, so the Member Mates do
not have to incorporate it into dom estic law by specific legislation. That
would draw the attention of the legal practitioners to itz existence and
explain its legal standing in domestic law.

— Distinction betwseenrights and principbes: The Charter contains not anby
rights but also principles. The Charter does not clarify whether a provision
iz a right or a principle. Principles, according to Article 52, paragraph s,
are “judicially cognisable” only when they have been implemented by
“legislatve and executive actstaken by institutions, bodies, offices and
agencies of the Union, and by acts of Member States when they are
irmplernenting Union law” This can leave legal practitioners in doubt
about the nature andlegal value of rmany Charter provisions.

— Lack of experience: The Charter isa new instrument in a rather crowded
field. Legal practitioners may question whey they should add a third layer
of rights to thosze inwell-known national and international sources. Ot first
sight and without specialized training, it may seem like more of the same.

1.3.1. Brtending the Charter’ fleld of application? A reality check

The field of application of the Charter, as defined in Article 51, has provoked
“perhaps, the most controversy'"#° There was never any intertion to oblige
the Member Statesto respect the Charter provisions alway s and everywhere.
The very first draft restricted the Charter’s field of applicationto the Member
States to instances where they “transpose or apply” Union law.® Thiz first
proposal also stressed that the Charter is not meant to create new powers
and tasks for the EL.

Debates fallowed inthe European Corvention that drafted the Charter. They
show that how farthe Charter should bind the Mer ber 3tates -inaddition to
the EJ -wasa sensitive issue, It was arguedthat the Charter could develop
a3 “competence absorbing effect” that could affect the Member States”
autonomy. The president of the corvention aimed to rebut that concern
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“There’s still a lot of confusion
about the application of the
Charter. Yau can often see when
this is being discussed that
even judges and lawyers have
difficulty sometimes sorting it
out. This points to a real need
for education of the judiciary
and other actars in every
member state and, of murse,
at Ell level as well.

Eriihy O'Reilhy, EU Ormbud swornan,
interview with FRA at Charter-anni-
wersary conference ‘Making the EU
tharter & reaiity for 2l organized by
the European Commission, the Finnish
EUl Presidency, and FRA on

1z Movermnber zoag



FRA ACTIVITY

The complex scope
of the Charter -
providing practical
quidance in all
languages

In zo18, FRA published a handbook
entitled Appling the Charter of
Fundzrrental Rights of the European
Urian I iz @nd policnraking st
nationa! fevel It provides national
lw- and policymakers, legal
practitioner s and civil servants with
practical guidance. In zo1g, the
handbook was downloaded =000
times, showing significant demand,

The first part provides a general
overview |t explains how the
Charter relates to national
andinternational human and
fundarnental rights instruments, how
to check when and how it applies,
and how to apphy it in practice.

The second part includesa
practical checklist on the Charter’s
applicability and a Charter
compliance check for legal
practitioners to use in their daiky
work. The handbook is currenthy
available in English, Finnish, French
and Swedish. Other language
versions will follow in zozo. FRA will
also develop an interactive online
toolto help judges assessif the
Charter appliestoa case.

The Charter handbook I5 2uaiizbie on
FRAT websire,

The CJEU hasinterpreted Article 51 broadly as covering all situations where
Member Statesare adingwithinthe scope of EL law. However, the European
Parliam ent expressed the view that the current interpretation of Article 51
“should be revised to meet EU citizens’ expectations in relation to their
fundarnental right s It alsowelcormed staternents by the formmer Vice-
President of the European Cormmission, Viviane Reding, who called for the
“deletion of Aricle g™

Legally it iz doubtful if changing Article 51 would lead Member States to
apphy the Charter inall circumstances. Other provisions inthe treaties would
need to change as well, not least Article &, paragraph 1, of the Treaty on
European Union (TELY, but alsa key principles such as enumerated powers
[Article 5 of the TEU)* However, enabling legal practitioners to ensure that
the Charter is properhy applied, when a matter does fall within its scope,
would certainly im prove its impact. Thiswould require better targeting and
a significant increase in thetraining availbble for legal practitioners, azwell
as ciwvil servants, MHR s and civil society

1.3.2. Limited training on the harter

The European Union has been enhancing national training for judges and
laweyers over the past few years. In 2011, the European Cornmission set
an ambitious target that half of all legal practitioners in the EU, around
Boo,000, shouldattendtraining on EU law or on the national law of another
Member State by 2020, [t already reached this goal in zo17 Between 2o
and zo18, more than 1 million legal practitioners took part in such training
activities. The European Commission funds the training of at least 20,000
legal practitionersa year.

Mevertheless, anly 7.6 % of the training a ctivities on EU law ar on the law of
another Member $tate dealt mainly or exclusively with f undam ental rights.#
In the 2018 public consultation onthe European Judical Strategy, &7 Y% of
respondents supported the idea of increasedtraining onfundamental rights
andthe rule of law. According to the responses, the legal professions most in
need of training onfundamental rights and the rule of law are judges (&7 %
of the responses), prosecutars (g %) and lawyers (B2 %)%

Civil society also can benefit from suchtraining. Very few C50s dealing with
hurman right s have had Charter training, FRAs consultation showed

The agency also asked the EITHs members about judicial training s More
than baff of the 25 members, in 2z Member States, confirmed that providing
Charter expertize iz officially identified azan objective of thetraining provided
inthe Member Statesto judgesand prosecutors. This applies ta both initial
and in-service training. However, fewer than half said that they prowide
regular training focused specfically on the Charter.

For initial judicialtraining, six respondents zaid such Charter training is part of
a human rights module. Three respondents said it iz part of an EU law module.
Other legal modules also appearto teach jurisprudence on the Charter Far
instance, for the initial tmining of judges, 15 of the 25 EJTH members sid
that the criminal law and procedure module also deals with such case law,
and 12 said that the module on constitutional law does. Only seven, s and
five members, respectively, said that the modules on private international
law, on administrat ve law and procedure, and on asylum and migration law
refer to the Charter.
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Howewver, these figures tendto be higherforin-zervice training. That zuggests
that it mainstreamn sthe Charter rather than teaches t a5 a separate subject.

FEL asked E]TM members to describe any trend overthe last 10 vears in how
important the Charter was in the judical training of ther country, Almost
half of the respondent s z3id moretrainingwas offered orthere was greater
awareness of the Charter.

1.3.3. Limited Chiarter policies and exchange of Charter experiences
According to Article 51 of the Charter, the EUand it s Member States must
bath respect the Charterand "prorcte” the application of its provisions. That
would require dedicated policies. As the agency has repeatedly stressedin
recent vears, these are rare. For example, of the 1zz (305 that responded
to FRA's consultation, only 12 % said they knew of any national, regional or
local government policies to promote the Charter and its implementation.

The agency subriitted an opinion on ‘Challenges and apportuntties for the
irmplernentation of the Charter of Fundamertal Rights” in 2018 It called
for the establishment of an annual "Charter exchange” in FREMP to help
improve the promotion of the Charter. Proper preparation would involve an
expert seminarand/ora structured process collecting relevant data, evidence
and good practice. |t would use information on local, regional and national
practices and experiences about implementing the Charter.

Such an exchange could help promote a common understanding of the
Charter’s practical application and its needs. It would also help to generate
more awareness of those few intatives that exist,

0n 12 Movernber zo1g, the European Cormmission, the Finnish Presidency
of the Council of the EU, and FRA hosted & conference marking the 1oth
anniversary of the Charter becaming legally binding. The corference was
ahout applying the Charter at national level. Participants identified ways
to improve use and awareness of the Charter to make t more effective ™

It appears that the 1o0th anniversary has made policymakers more aware
that they needto apply the Charter more proacively Under the Finnish
Presidency inzo1g, the Councl adopted conclusions that acknowledge three
important ways for Member Statestoimplement the Charter successfulby: =

— Dedicated national policies to promete the Charter: These would indude
strengthening Charter awareness and enhancing Charter training “for
policy makers, civil servantsand legal practitioners, az well as national
hurman rights institwtions, civil society organisations and other human
rights defenders”. Maoreover, the general public should hawve “accessible
informationabout the rights enzhrined inthe Charter [ ] inordertofoster
the ctizens” ownership of the Charter.” Finally, the Cauncil “encourages
Member States to ensure consistency with the Charter in their national
procedural rules on legal scrutiny and impact assessments of national
legizlation that fallz within the scope of EL law.”
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Charter workshops
organisedin
cooperation with
NHRIs

In zo1g, the Creatian MHRI and

FRA jointly organized two training
sessions on the Charter One was
for civil servarts, focusing on paolioy
and the applicability of the Charter
in legislative procedure. The other
was for Miads, focusing on how to
use the Charter in strateqic litigation
and how to communicate about
such cases It addressed victims’
reparation and women's rightsin
particular,

The Finnish MHEIl arganised

similar training sessions with

FEA onthe use of the Charter in
Finland. They were for ministries
and ombudspersons’ offices.

The particular themes were data
protection, privacy and health data.

Alzoin partnership with FRA, the
Polish MHR| organised two serminars,
ane for lawyers and one for NGO,
They paid special attention ta
practical aspects of formulating
preliminary references to the CJEU

in cazes where the Charter might be
useful.

See Evrepesn Metwork of Mations!
Humzn Rights Institutions (zo1gh,
lmplementation of the EU Charter of
Fundameantat Bights, & 11



— Bichange of expenznces between countries: The Council acknowledges
“the usefulness of exchanging good practices onthe implementation of
the Charter st national level and between Member States and having
thermatic discussions on the Charter. The Council recalls the exchange of
viewss that took place in FREMP on this topic during the Finnish Presidency
and cormrits itself to continuing such dialague on an annual basis.”

— Stronger NHEIs and C50s: The Councl underlines “the necessity of
safeguardingan enabling environment for independent national human
rights institutions, eguality bodies and other human rights mechanisms"
toreover, t encouragesMember States, aswell asthe Commission, FRA
and other Union institutions, bodies and agencies, ta further “enhance
their cooperation with these mechanisms and to suppart ther in their
respective mandates, including the implementation and prom otion of the
Charter.” Finalby, the Council recognises “the essential role of civil socety
organizations at local, regioral, national and EU levels” and "recalls the
importance of removingand refraining from any unnecessary, unlawiol
or arbitrary restrictions onthe crvil society space and acknowledges that
transparent, sufficient and easily accessible funding is crucial for civil
society organisations”.

The Council alzo imvited the Commission to futher develop the e-Justice Portal.
It should create s dedicated page onthe e-Justice Portal where Member States
“could publish and update their good practices onawareness-raising on, and
use of, the Charter” Inresponse, the Commission created questionnaires for
tMember Statesto share relevart initiat ives with their peers, such as:

— governmernt policiesthat promote the use and awareness of the Charter
among the legislature, the administration, law erforcement bodies and
the judiciary;

=— tonlsthat help people better understand the Charterand when it applies,
zuch az checklists, awareness-raizing and communication initiatives, online
information toolsfwebsites, handbooks, databasesandtraining material;

— tools that other Member States or other stakeholders, such as C50s,
MHR |5, equality bodies, academia and EU bodies, have developedto help
use and promote the Charter;

— cooperation between huran rights defenders and rational authorities,
ar between national authorities and academia, contributing to better

awareness and use of the Charter;

— rational non- governmental initiatives promoting use and awareness of
the Charter.
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FRA opinions

o 4 Article 51 0f the EU Charter of Fundamental requires
the EUand Member 3tates to promote the application
FRA OPINION 1.1 of t.he Charter'_s prwisions, but [ittle has_been don.e at
national lewel in this regard. The Council conclusions
on the Charter, adopted in October zo1g, call on the
Mermber States to increase awareness of the Charter
and enhance training for palicyrakers, civil servants
and legal practitioners, aswellas national human rights
instit tions, civil society organisations and other human
rights defenders. All of these can help fulfil the Charter’s
potential.

The provision of Charter-relevant information could
irmprove. 5o far, there is no consaolidated overviews of
initiatives and practical experiences in implementing the
Charterat national, regional and local levels. Moris there
a zingle entry point in Member States administrations for
collecting information that refers to relevant experiences
and links relevant bodies and individuals with each
ather so that they can prormote pramising practices
and exchange experiences at national level

z between the EU and nat
ident inth

A Appropri &
Wermber 3tat
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The zo1g Charter conclusions of the Council encourage h
Member $tatesto “ensure consistency with the Charterin
their national procedural rules”, Mational legislators have a

responsibility to ensure consistency with the Charter when FRA OPINION 1.2
they incarporate EU legislation into national law. However,
national pracedural norms on immpad assessment s and
legal scrutiny —in contrast to those used by the EL -rarehy
mention the Charter.

Many of the crvil society organizationsthat cooperate with
FRA in its Fundamental Rights Platform call for increased
funding for Charter training, and for the EU tao revarnp
its efforts to calledt infarmation on how Mermber States
apply the Charter Some also callfor practical implementing
guidelinesthat can help national bodies to implement EU law
in compliance with the Charter.

FRAs research shows that Mational Hurman Right = Institutions
[MHRIs) do nat usethe Charter'sfull potential. The Coundil
conclusions adopted inzo1g underline their “crucial role in
the protection and promotion of fundament al rights and
in ensuring comphance with the Charter”. This includes
advising national lawmakers on upcoming law and policies
in thiz regard. E-level and national funding schemes can
assist MHRIs and other bodies with a human rights remit
in gaining expertise on the Charter

Legal practitioners and public administration officials need
specialized traiming to apply the Charer, a comparat vely
new instrument, effec vehy. For many legal practitioners
who trained inthe law marmy wears ago, the Chaterwas not L
part of their educational curricula. The use of the Charter FRA OPINION 1.3
requires sound knowledge of the case law of the Court of
lustice of the European Union (CJEU). Legal pract itioners
need to be familiarwith itto understand when the Charter
applies, whether a specific Charter provizion isa right or
a principle, and if it can apply between private parties
(horizontal direct effect] ina given contesxt.

Iudicial training seldorm focuses on fundarmental rights.
Woreover, how much use practitioners make of the available
training varies widely from Member State to Member
State, FRAS research shows that hurman right s civil society
arganisations rarely offer or participate in training on the
Charter. Fewwer than half of the 25 national judicial training
institutes that FRA consulted sav that mare Charter-relevant
training was offered or more Charter awareness had been
achieved over the last 10 vears.

25
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FRA OPINION 1.4

national and local le

—} Exchanging experiences made with the

application of the Charter iz crucial for
two reazons. First, people sill have limited
experience in using the Charter. They are still
pioneers. Szcond, mary cazes wherethe Charter
plays arole have a transnational dirmension,
forinstance if they involve a European Arrest
YWarrant. This makes international exchanges
of practices especally important.

The Council ha s recently committed the Council
Warking Party on Fundamental Right =, Citizen's
Rightzand Free Movernent of Persons (FREMP)
to conductingan annual dialogue on the Charter.
That acknowledges the added walue of such
exchanges. The discussion would benefit from
a solid evidence base.

www.parlament.gv.at



Index of country
references

AT 810,12
LE10,17
A0, 12,13, 22
HR 10, 22
IE7, 11, 12,15
T, 13, 12
L3, 14
MT 4
NL1Z,13
PLZ

SE13, 1%
5L11,12

Endnotes

18
19

0

2

245

24

25

FRA (2018), Appdving the Chareer of the Luropean tnion i law and
policymaking ar natfonal feval, Luxembourg, Publications Office of the
European Union {Publications Cffice).
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the EtI, Luxern bourg, Publications Office, p. 2o,

fladrid, Ayomtamiento de Madrid plan estratégico de Deredros Hnmanos.
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Fundamental Rights Aeport 2002, p. 27

Federal Constitutional Court of Gerrany Decision of & Mavernber 2o g,
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primary standard for review, 5ee Federal Constitutional Court of Germany,
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Honer, i, {2019), 'Was bedeuranr die Enrtsclreidung en fiir Biirger, Gericlree ond
e FrGH? ("What dothe decisions imply for dtizens, courts and the CJEL?,
Legal Tobune Oafing, 9 December 2og.

Federal Constitutional Court of Gerrany Decision of & Movernber 2o g,
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para.1g..
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exchange of infomation on request in ta: matters This legislative processwas inresponsetothe CIEU's judgment in
Bedliar(see CJEU, C-e8zAs, Badior Investmant Fund 54 v Disactaur de Fadministration das coatrbutions directas,

16 Mgy 2017).

Lithuania, draft Laws Mo XIIP-3325 on the Amendment of Articles 10 and 11 of the Law onthe Prevention and Control of
Communicable Diseasesin Humans Mo, 11533,

See for an ovenview the Opinion of Advomte General Bot in Joined cams Cgoof1é and C-opofe, Stadt Wooeread v
Maga Elisahath Baver and volker Wilmeroth v Marting Brofoan, & Movember zon £, paraz. 77-78.

CIEW, C-g1 416, Wara Egenbergar v Evangelischas Werk fiir Diakania ung Encwickiing eV, 17 April 2o,

CIEL, Joined cases C-gégfé and C-gpofté, Staat Wipaertal v Masa Bisabheth Baver ang Volzer Willmerath v Adartina
Brafiaaa, & Movember 2018, para, 88,

g, para. 85

filatta, Civil Court {oonstitutional jurisdiction), og/zom 8 MH, Decision of § Febrary zomg.

Ihig.

See tukasz, B, Hotbauer, | &, and dileszy, B (2o14), The Jrareer of Fondamental Rights as a living seromene -
Guidelimes for civil society, Rome-Warswisnna.

See, for example, the David Mdirsnda case and the submissions by the RGOz Articlet o, English PEM and the mMedia Legal
Defence Initiathee before a Uk court.

CJEW, C-2z6fo0, Assadatan Belge das Consomumatevs Tast-dchats ASEL and Gthers « Consail des ministres,

1 Mardh 2ot

CJEW, Joined cases Czozfz and 54z, Digital Rights freland Led v Adinister for Communications, Marine ang fatural
Resources and Othems and Kamtnar Landesramarung and Gthars, & April 2o 4.

see Kradoczmy, P, Szwed, bl and Wisniewska, K. (eds) (208), Fo Luxembourg inseead of Strasbourg: A report o thre role
of the Court of Justice of the European tnion in tfre protection of homan rights, Helsinki Foundation for Human Rights,
Warsaw, section 'The CJEU and non-governmental organisations, pp. 57-58, 5&; Morary, M. E. (2017), Report on the rse
of the Qrarter of Frndamental Aighes by Mationd Homan Rights Bodies and Practical Guide fres on the Sraregic tse of
the £ Charter by Mattonal Homan fights Bodies, European University Institute, Florenoe.

See Aricle 23 of the Statute of the CIEU and Article o6 of the Rules of Procedure of the CJEU, which contain an exhaustive
list of entities that ray submit statem ents of case and written obsenations.

Porcedda, fl. G. (2o7), Use of e Clharter of Fundamental Righes by national data proveceion avthorities and the FOFS,
European University Institute, Florence.

See rules 2zz-2z0 of the European Parliarment's rules of procedure. For examples of petitions related tothe Charer, see
Spaventa, E. (2mé), The rerpretation of Article 51.of the U Charver of Frndameneal Rights: The difemma of sericear or
broader application of tre (rarear to national measures, EP sudy commissioned by the Policy Department for Citizen's
Rights and Constitutional Affairs at the request of the PET| Committes,
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the Eoropean tUnion, Gpen Society Institute, pp. 33 and &8,

Thig,

Safian, M. {zodg), 'The Constitution and the Charter of Fundam ertal Rights the dilemmas of choosing the dght standard
of protection' (Konstetigs a Karta Praw Podstawanisch — Dylamaty wirhons wisSoiwega standardu achany] in:

Tha system af fundaments! values and rights in Germany and Poland [Die Gruadwearta - und Grendreshtsardnung in
Palan uad Devtschiand | System padstawawich warto S35 praw whliamerech w Palsce), Pwischen Mationalstaat

und Globalisierung - Realitd und Herausforderungen | Miedzy pafstwem narodowym a globalizaciy - rzeczywistose i
wyrwania, Momos, p. 66, Spaventa, E. (zono), “Fundamental Aights at the Heart of the Lsbon freaty 7 Jranges amd
Challenges 1o years o, in: Sodersen, & {ed), The Lishan Treaty 15 years on: success or falure?, Swedish Institute for
European Policy Studies, Stockholm, pp go-105; Tzem oz, . G, {zog), The Charter of Fundamental Rights of the Furopean
Union (O Xdprng Qeuchiwdiw Aconwuedrany 5 EE), second edition, Momiki Viviiothiki, Athens; Krommendiik, |, De
Waele, H O F ) A& and Dwaan, K. b, (eds) (2o ), Ten years of £t Charter of Fondamental Riglts o the Metharfands
(Tian jaar EU-Grondrachrenhandvast in Nederand), Wolters Klower, Deventer, Parolan, P {zomg), Flre £U Char ser of
Fundamemeal Aigltes: An Irtrodoceion, Giappichelli, Turing 5tanic Y. (2o o), Cfdzens’ rights grammeead by the drareer of
Fundamemal Aiglhtts of the Furopean Union (Prave gradana rajaméena poveliom Fumoske rnje o tamelinim orawima),
University of Fagrek, Faculty of Law, Administrative Laws, fagreb; tonteiro, B L. (zog), 'The drareer of Fondamenal
Rights of the Erropean tinion and the highest level of protecefon' (%4 Cara dos Direitos Fundamentals da (nida Furopaia
2o nfvel mais elevady de protesan’), master'sthesis, University of Lisbon; Frantziou, E. (2o 9), 'Constitrdona reasoming
i the Furopaar Unionr and the Chareer of Fundamenta Aighes: In search of public juatification”, European Public Law,
Vol 25, Moz, pp.183-205 Facchi, &, Parolari, P and Riva, M. (201 q), Valres i the EU Chareer of Fundamenral Aights: A
legal-philosophical amalysk with a fFocus on migrames’ rights, Giappichelli, Turin; Vilela, K. . and Gomes, | C {2o14),
‘Local authorities and the burdan of safeguarding human rights, Lax Localis: Journal of Lol Self-Government, Yol 17,
Mo, 3, pp. 837-852; Frantziou, E (2o1q), ‘The binding Charear een pears on: More than a “mere entreaty ?, Yeachook af
Furapean Law, Vol o, Mo o, pp. 1-46.

Syobodova, M. (2019), 'The soope of the application of the Charter of Fundamental Rights of the EU in the context of the
caze law of the Constitutional Jourt of the ech Republic' (Pisobnast Listiny zakiadnich prév FU v kontextu judibatury
Ustavniho savdy CRY, Chares University, Acta Univerdtatis Carolinae, luridica 442018, 535 7 altau skaité-F alimien g,

5., Mulevitiend, 5, Davulis, T, Danéliené, |, larmzidnas, E., MilaZidté, v, Saudargaité, |, Leonaité, E., labonskaité-
martinaitiens, | and Aleksejey, M. (2oo), Application of te LU Charter on supra- and nationa levels (Euopos Saiungos
pagringiniy teisiy chaifos takwnas suom- ir nacionaliniv femmrenimis), Vilniaus universiteto leidykla.

Eell, i, {zongh, 'Third-pary-effects of the charer of Fundamental Rights of the European Unionand itz conzequencestor
national labour law' (Datoadung der Charta dar Grundrechte dar Furopdischen Union und jhea Foligen fiir 935 nationals
Arbeitsrecht?), Das Reche dar Arhelt, Wol. 4, p. 324-327; Condinanzi, . (2o g), 'The directives i the social field, and the
FU Char eer of Fondamemea Rights: A dialogoe benwean source s of Bw o widen and streamfne (7} dre scope of direcr
2ffect, Case Bwon “Yeave from work™ ("Le dirattive Ja matesia saciale € Ja Garta dai disieti fandameatal daliUniane
aliranes: LA diafaga tra fant par dilatere e rasianalizzace (7) gl arfzront delleffett diratta. I caso dells gurisprudenzs
“suffa fesie™), Federalismiit, Mo, 10/ 200 g 22 Way; Frantziou, E. (zmg), ‘{Wost of) the harter of Fundamental Rights is
horizontally applicablz: EC) & Movember 2o 8, |oined cases C-géaf 6 and C-5pof6, Bauer et al', Furopean Canstutianal
Law Raview, Vol 15, Mo, z, pp. 306-223%; Rossi, L 5. (zo1q), 'The refadonship betweeen the U thareer of Fundamental
Rights, and directives in dispures betweeen private individoals' (La relaziane fra Carta dei Dirtts Fandamantali
dafffnione Furapea & direttive nelle cantraversiea anizeontali”’), Federalismiit, Mo 10f2mg, 2z May; Julicher, b, i,
Henriques, Wl Policastro, P and &mat Blai, & (2o1g), 'Protection of tre U Charter for private legal emities and pobfic
amthorities? The personal scope of fondamental righes within ferope comparad’, Utracht Law Reviaw, Wal 15, Mo. 1,

pp. 1-25; Schlachter, Wl (20190, ' Thind-party effect of fundamental rights of the European Charter of Fundamental Right s
(“Dirttwdoung van Grondrachten der EU-Grundrechtechata ), Zeitecheift flir auropdizches Sozial- und Arbesteracht, Vol 18,
Mooz, pp. 53-5%; Sirnander, E. (201g), *Holidays -Vitalkimportant principle, with horizontal direct effect with upport

from the Chamer' (“Semestar - fidavikny princio som har horisoncall giraly affekt med seid av staagan’), Eumnars tehiy
tidsorite, Wol. 2019, Mo, 2, pp. 301-331.

Gring ). (zong), 'The Charer of Fundamental Rights of the EU az avandstick for national legidation? {Liztina zakisdnich
ordy EU jalko mériteo oro waltrostd ond lagisiaovu ), Charles University, Acta Universitatis Carolinae, luridica 4/ 2o 8, 1.

Aguilar Calahiorra, A, (2o q), 'The application of the Charter of Fundamental Rights of the European Union by ordinany
Jurizdiction' (*La anlisaciin de fa Carta g2 darechos fundamentales de fa Unidn Furopea parla jucisdicoidn aminania’) in:
Balaguer Callejon, F and Tudela Aranda, | (eds), Cureat praspects for the Fumaean integration pracess (Perspactivas
actuales def procesa de integragdn evopaa), Fundacian Manuel Giménez Abad de Estudios Parlamentariozy del Estado
Autondmion, Zamgola, pp. 245-274; Burgorgue-Larsen, L (2odg), 'The mobilisation of the Charter of Fundamental Right=s
of the European Union by the Constitutianal Courts' (*La mabilisation da fa Charte des draits fondamantausx da Flain
aurppdanne parles jundictions sonstitutionnallas’), Titre Wl 21}, pp. 31 -q0; Honeat Wukowic, & (2o01q) 'The Constiurtional
Court of the Republic of (roatia as a “Furopean’ courrt and tre preservation of national standands of fundamenial
rights protection” (*(stawni sud Repuhile Hnvatsde bao e wm pski sud Fofuvanie naconainih standarda matite temelinh
Nudsloh prave ¥ slobods’), Zhomik Pravnog fakuitets o Zagrebu, Vol g Mo, 2, pp. 2q9-27 6.

Lenaerts, K and Gutigrrez-Fons, |, &, (2o1g), 'The EU internal market and the EU Charter: Exploring the“dersgation

situation®™, in: Amtenbrink, F, Davies, G, Kochenoy, D and Lindeboom, ). (eds), fre imternal market and the frore of
Furppean integration. Essays in ronour of Laurence W Gonmley, Cambridge Universite Press, Gambridge, pp. 49-64.
O'Connaor, M. {2ong), ‘The impact of EJ fundamental rights onthe employment relatisnship’, dodoral thesis, Dniversiy of
Cambridge; Dorssemont, F, Lércher K, Clauwaert, 5. and Schrmitt, b, {zo19), The Charter of Fundamental Rights of the
Eurrpean Unien and the employment relation, Hart Publishing, Oxford; Ford, M. (zo19), 'Fhe £U Chareer of Fundamenta
RAights and working time: Batrer, Krevgiper and Shimize before the Grand Chambar lnternational Labor Aights Gase Law,
Vol g, Moz, ppo 243246,
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Weingerl, P {zo019), 'Genome editing and the EU Charter of Fundamental Rights in: Kraliic, 5, Rebersek Gorizek, |, et al
(eds), 28 posvetovanie Magicing, oravo in druzha Globalizacis medicing v 21 stoletiv, University of taribor, Faculty of
Law, Maribor, pp. 289-300.

Sikea, C 5. (2og), 'Thefundamental right to good administration: from the Charter of Fundamental Rights of the
European Union tothe prospects of its eff ectiveness and control in the consticutional orders of Portugal and Spaine
oom parative developments in the Brazilian reality’, Seqiiénos - Legal and Pofitical Studies, Vol a1, Mo, &2, pp. 17 6-2m.
Bamard, C. (2e09) 'S0 lon g, farewel|, auf wiedersehen, adieu: Brexit and the Charter of Fundamental Rights', tdodara
Law Rewigw, Vol 82, Mo, 2, pp. 350-366; Markakis, M. (2019), 'Brexit and the EU Charterof Fundamental Rights”, Public
Law: The Canstitutional & Administrativa Lawaf tha Cammanwaalth, Mo.1, pp. 82-1ci.

Wanoni, L. P. (zoig), ‘The application of the European Bill of Rights between the asymmetric balancing and federal
paradm: The caseof digital privacy’ (LUanpficaziaone def Bl of Rights avrapea tra bilaachmenta asimmetio 2
naradosso fedarals: i caso dalls pavacy digitala ), DPCE Onling, Vol, 39, Mo, 2, pp. 1z00-1250.

struth, A, K. {2019, Hate spaach and freedom of exarassion: The scope of proracton in cazas of ant/-temocratic
maach undar che Fueopean Convention on Human Righes, the Basic Lavw of the Federal Reovbiic of Germany angd

the Charter of Fundamantal Rights of the Evmpean Unjon (Hessrada und Frefhg:fr ger MainungssuEanmyg - Dar
Schuezheraich der idainungsiularungstrefhare in Fallen demokratiefeinglichar Aufenngen nach der Fusmndischen
Manschenracheskonvantion, dem Grundgaser ung der Charta dar Grundrechte dar Europdischan Unfon), Springererlag,
Eerlin and Heidelberg.

Kenna, P and Simin-foreno, H. (2o 9), ‘Towards a common standand of protection of the right to housing in Europe
through the Charter of Fundam ental Right 2, Ermpean Law fouraal, Wol. 25, Mo. &, pp. 608-622 Albanese, R A&, (2ma),
"Within the pubdic-prisate divide: Right to housing and consummer law in recent Eurapean private law trends', Glohal fusist,
Wol. 19, Mo, 2.

Kull, 5. and Teuniszen, P. {2og), 'Towards @ newr basis —theway in which the Charter reforms oopyright [ (haar
2an nieuw fundament - hoe het Handvest hat awteursmacht harvanmt’), A Tidsdhnift voor Avteurs-, Madis- &
Informatierecht, Mo, 4, pp.1z-132; Griffiths ). {zo1g), 'European Union copyright law and the Charter of Fundamental
Rightz—fdvomte General Szpunar's Opinions in (>469M7) Funks dadian, (C-apéf7) Pelham GmbH and (-m1é6M7)
Spjagal Gnling!, ERA Forwm, Yol 2o, Mo, 1, pp. 35-50.

See, for example, Holoubel, fi. and Lienbacher G. {eds) {2o9), Commantany an the Chartar of Fundamental Rights of
the European Union (GRC-Fommantas), znd edition, Manz, Vienna; Meyer, |. and Halscheidt, 5. feds) (2o g, Commantary
an tha Charter of Fundamantal Rights of the Eurapaan Union (Charta der Giundrecheen der Ewropdizchan Unfon:
Fommentas), sth edition.

Kellerbauer, b, Klamert, b and Torkin | (ed=) (2o9), Commentany an the FIS Treatias aad the Charter of Fuindamanta!
Rights, Cefond Universty Press, Ceford.

Peers, 5., Hervey, T, Kenner, |. and Ward, & {zcheduled for 2020), The E0f Charter of Fundamental Rights: 4 commentary,
znd edition, CH Eeck Hart Momos, tiford. Piood, F, Rizcallah, © and %an Drooghenbroeck, 5. (scheduled for zozo), Charte
des drojts fondamentaux de Mlinfan evmpéenne: Commentaire article par artide (Charer of Fundamental Right= of the
European Union: Commentary article-by-artide), Eruylant, Bruxelles.

flangas Martin, A&, {zo0f), Carea de los derecho s fundamentales de la Unidnr Furppear Comeantario, artfeulo por ardeolo,
Fundacion BEYA, Eilbao.

fasroianni, B, Allegrezza, 5., Razzoling, &, Pollicino, ©. and Pappalardo F (eds) (2o17), Garta dei dite fondamentali
deliniona Europea, Giutirg, Milano; Bifulco, B, Cartabia, M. and Celoto, & (zom), LFuopa dai digry: Commanto alfa
Carta dal disieti fandamentali defliaiane Eusapea, il Muling Bologna.

Butler, | {=x =), 'The EU Charter of Fundarmental Right=s What can it da?, badcground paper, Open Society European
Palicy Institute.

An example isa 1o-minute wides on the Charter {in French) by Romaine Tiniere,

See for ingance the discuzdon between Oraola Razzolini and Robertofdastroianni on the website of the reprezentation
of the European Commission in kahe {in kalian), or a podcast on the harer with FRA' Director,

The series is a sub-blog of Eurekal and aims to present the 54 aides of the harter throughout 2o0zo.

Forthe falianwersion see here.

The European Peaple's Party group presented a z0-second video stressing that "Toreflect modern society” the Charer
includes "'Third Generation' Fundarental Rights" such as data protection, "Guaranteesan bioethics" and "Transparent
administration".

Foran example of a Charter wideo by an individual MEP see here,

They discuzzed dignityin Helsinki, freedoms in Amsterdam, equalityin Lisbon and solidarityin Gdansk. Citizens' nghts
will be the topicin Cologne, and justice in Copenhagen, A final event will take place in Brussels,

Fatauskaié-Falimiend, 5. and Mulevitiend, 5. (zo19), 'Quantitative study on the recourse to the provisions of the Charter
when defending individual right=sin the national govemmental and judicial autharities in Lithuania' { Chartiias kia
individualiy taisiy gyaimo standacts ralkamé naci naliniu lygmenii. Kizkyhinia torima sezultatad i jiy feartinimas’), in:
Iakauskaié-Falimiens, 5, Kiris, E. and Valantius, V. {eds), Application of the B thareer at supra- and national fevels
[Europas Sajungas pagrinainig taisiy chartios takymas suors- raadanalinio ygmenimis), Vilniau s universiteto leidyila,
Wilnius, pp. 347-386.

FR& (zo1g), The FUf Charter of Fundamental Rights on its 1ol anniversary : Views of civil society and mational humar
rigltts institotions, p. 2.
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Toggenburg, G. M. {2m&), 'The Charer of Fundamental Right= An illusionary giant?! in: Crescenzi, &, Forastieno, B and
Palmizang, G. (eds), Asylum and the EU Charter of Fundamemial Rights, Editoriale Scientifica, Mapol, pp. 1322, 71

The Charter iznot always applied on the basis of such an examination or in line with Art. 51, 5ee, forexample,
Svobodova, b, (2019), 'The soope of the application of the Charter of Fundamental Rights of the EU in the context of the
case law of the Constitutional Court of the Cech Republic' {Pirsabnost Listiny zakaanich prév EU v koncarw juabaruy
(Fstavniho soudu CRY, Chades Universing, Acta Universtatis Camlinae, luridia 4/2018, g3

Ward, & (204), YMrticle 51- Field of application’ in: Peers, 5., Hervey, T, Kenner, | and Ward, &, (eds), Gommentany o
the FU Charter of Fungsmantal Righes, Hart Publishing, Cefond, pp. 1413-1454, 1431,

Doc CHARTE g412z//00 CORVERT 5, 15 Februany zooo, p. o

Schwerdtfeger (zog), infleyver, |, and Halscheidt, 5., op. cit., Aticle 41, p. oo7.

European Parliament resolution of & September 2oi5 on the situation of fundamental rightsin the European Union
(2oz-2014), point 21.

European Parliament resolution of 2z Februany zom4 on the situation of fundamental rightsin the European Union (2omz),
point14.

The zecond sentence in Art. & () TEU reads "The Charter does not extend the field of application of Union law beyond
the powers of the Union or establish any new power or task for the Union, or modify powers and tazks as defined in the
Treaties"

European Commission (2ol 9), Furopean judidal training zo1g, Luxembourg, Publications Office, p. 14,

European Commission (2o o), Evalvation of tfre 2001-2020 Lurppean judidal training seravegy, 5D (2oo)3E 0 final,

25 Dotober 2019, 49

FR& (2o g), The EU Chareer of Fundamental Rights an jts seth anaiversany: Wiews of il sogiety and naanal human
rights institutions, p. 3.

The EITH iz the principal platform for and promoer of training and exchange of knowledge among the European judicianyd
It workswith the European Cornmission and nearty 40 national judicial bodies in the EU, which are Members and
Obsenvers of the ETRL See itswebsitefor mare information.

100 FRA (20d2), Opinion 47208, 24 September 200 8, submitted at the request of the European Parliament; see pp. 63 and G4
1 European Commizsion, Finnizh EU Presidency and FRA {201 g}, Qwicome of tre 12 Mowvember 2og Charter conferenee

‘Making the EU Chareer of Fondamental Rights a realfry forall’, p. é.

10z Council of the European Union (2o o), Conclrsions or the Charter of Fondamenrea Aiglres after 1o Years: Srare of Blay and

Frrarre Work, adopted on 7 October 2mo.
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The long-awaited adoption of the Equal Treatment Directive did not happen
in 2013, leaving the EU's non-discrimination legal framework incomplete.
However, the appointment of 3 new Cornmissioner for Equality and the
adoption of new legal instruments linked to the European Pillar of Social
Rights advanced the equality agenda. The effectiveness and independence
of equality bodies, a key element of the equality policy framewaork,
continued to raise concerns, The EU and Member States undertook
initiatives to bolster the callection and use of equality data, including
through discrimination testing. Meanwhile, national equality and non-
dizcrimination policies brought about legislation and action plans. Some
aim to improve the protection of particularly vulnerable groups. Others aim
to better implement the prohibition of discrimination. The fundamental
rights of lesbian, gay, bisexual, trans and intersex (LGBTI) persons
advanced in several Member States. At the same time, there was

a backlash against the basic right to non-discrimination in others.

2.
EQUAL TREATMENT DIRECTIVE STILL STALLED, BUT
OTHER EFFORTS ADVANCE EQUALITY AGENDA

The vear zo1g saw renewed attempts from EU institutions to unblock the
negotiationsinthe Councl onthe proposed Equal Treatment Directive, They
did not succeed. Eleven years after the European Commission tabled the
proposal, EU fember States could not reach the political consensus needed
toadaopt thisimportart legal instrument to fight discrimination.

The EU legal non-discrimination framework currenthy protects against
discrimination on grounds of religion or belief, age, disability and sexual
oriemt ation in the area of employment and occupation® |t does not apply
to other key aress of life, such as edumtion, social protection, healthcare
or access to goods and services, including housing. If adopted, the Equal
Treatrient Directive would close this gap.

It would also put anendtotheartificial hierarchy of protected grounds inthe
ELl. Some characteristics set out in Article 19 of the Treaty on the Functioning
of the European Union (TFEU), namely sex and racial or ethnic origin, have
rore protection than others, namely religion or belief, age, disability and
sexual orientation?

In January zo04g, the European Parliament adopteda resolution on the state
of fundamental rights in the EU. It called on the Council “to immediateby
unblock and conclude the negotiations on the Equal Treatment Directive"d

In April, the European Commission suggested a3 possible way to dealwith
the protracted negotiations. In ts Communication on more efficient decision-
riaking in social policy, the Carmrizsion called for a move to qualified majority
voting inareas still governed by uranirity, by applying the “general passerelle
clause” under Aricle 48 (7) of the Treaty on Eurapean Union (TEUDS This
could apply to the proposed Equal Treatment Directve as well* However,
moving to qualified majorty voting would require a unanimous decision of
the European Council after obtaining the conzent of the European Parliament.
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In June, the Remanian Presidency of the Council concluded that further
technical work and political discussions would be needed before the Council
could reach the required unanimity? In October, the Finnish Presidenoy of the
Council corveneda ministers” debate on ‘Enhancing anti-discrimination inthe
E* at the Ermployment, Social Policy, Health and Consumer Affairs Council.
Befare the ministers” exchange, the Cormrmission, FRA, the European Metwark
of Equality Bodies (Equinet) and Socal Platform, the platform of European
social M@ds, gave evidence of discrimination inthe EU that supported the
need for the proposed directive?

tarry EU Member States favouradopting the directive asa way to fill inthe
gaps in EU legislation and ensure the right of everyaone to be treated onan
equal basis, the debate revealed. It also showedthat sorme Meriber States
have persisting concerns about the principle of subsidarity, the economic
impact the directive would have, and compatibility between some of the
legal concepts used and their national legislation.™

Ona more general note, the Council published “Conclusions on the Charter
of Fundariental Rights after 10 vears’ It acknowledged that, “as reflected
inthe reports by the Carmmission and the Fundarmental Rights Agency, the
challenges in the field of non-discrimination persist”, and reiterated its
commitment to combat discrimination on any ground listed in Article 21 (1)
of the Charter™

2.1.1. Newr Equality Commissionerappointed

0On 1 Decernber, the European Commission started its new mandate (zo1o—
20z4). Its structure includes far the first time a Commissioner far Equality
The commissioner’s maintask over the nesxt five vearsis to strengthen the
ELFs commitment to inclusion and equality in all of its senses, irespective
of sex, racial or ethnic origin, age, disability, sexual orientation or religious
belief. This incudes leading the fight against discrimination, proposing new
anti-discrirnination leqgislation, leading on the EU's immplernentation of the
UM Carmvertion anthe Rights of Persons with Disabilities (CRPD), developing
a new European Gender Strategy, cracking down on gender-based violence,
and better supporting victim s,

2.1.2. Delivering on the European Pillar of Social Rights advances the
equality agenda

The European Pillar of Social Rights contains zo rights and principles. The
European Parliament, the Council of the European Union and the European
Commizsion proclimed it in Decernber 2017, Principle =, on equal opportunities,
declares that everyone has the right to egual treatment and opportunities
regarding employment, social protection, education, and access to goods
and services available to the public regardless of gender, racial or ethnic
origin, religion or belief, disabilty, age or sexual arientation Delivering on
the European Pillar of Sacial Rights is a shared poltical commitrment and
responsibility of the EU and Member States, as the EU Heads of State and
Government recalled in their Mew Strategic Agenda 201920244

In 2019, the EUladopted two new legal instruments under the European Pillar
related to principle 5: the Directive onwork-life balance'® and the bccessibility
At The Directive on wiork-life bala nce introduce s paternity leave of at lea st
10 days in addition to two maonths of parental leave. To encourage more
equal sharing of parental leawe between men and women, the parental
leave is not transferable between parents. For more information on howr
the Accessibility Act advances the equality of people with disabilities, see
Chapter o on developments in the implermentation of the CRPD.
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“Freedom and equality are part
of Furape’s fundamental values,
and are key to any functioning
sadiety. While our Union is home
to some of the maost equal
societies in the world, there is
still a lot more work to do.*

Ursula von der Leyen, President of the
European Commizzion, Mission letter
to Helena Dalli, 10 September 2019



22.
EFFECTIVENESS AND INDEPENDENCE OF
EQUALITY BODIES STILL UNDER SCRUTINY

Equality bodies are a cornerstone of enforcing and implementing EU anti-
discrimination legislation. Their core functions under EU law are to provide
independent assistance to wictims of discrimination in pursuing their
complairts, conduct independert surveys concerning
dizcrimination, publish independent reportsand make
recornmendations on any issue relating to such
discrimination. All Member 5tates have established
such equality bodies, in accordance with the EU
directives on racial equality and on gender equality.
M.ost of therm go beyond the minimum standards set
aut inthese directivesandalso include dizcrimination
based on age, sexual arientation, gender identity,
disability, religion and belief, or other grounds.
However, different Member 3tates” equality bodies
have significanthy different mandates, powers and

‘.ﬂa resources'®

In it s za1g Conclusions on the Charter of Fundarental Rights, the Council of
the EU underlined the nead to safeguard an environriert that enables equality
bodies, independent national human rightsinstitutions and other human rights
rmechanisms" This followsthe European Commizsions 2018 Recommendation
on standards for equality bodies® which stressed the need for Member States
to ensure that each equality body has the hurman, technical and financial
resources, premisesand infrastructure to perform its tasks and exercise its
powers effectively

Two follow-up activities inzo1g prepared the ground to implement that
recommendation. & seminar of the EUHigh Level Group on Mon-Discrimination,
Equality and Diversity (HLG) explored how best to meet specific challenges
in establishing independent and eff ective equality bodies. The European
Metwork of Equality Bodies, Equinet, developed a set of indicatorsto measure
compliance with the standards for equality bodies* bazed on the Cammission’s
Recommendation and an ECRIz 2018 General Policy Recommendation Mo, 2 =

A useful indicator for the effectiveness of equality bodies are the reporting
rates of those claiming to have ecperienced discrimination. FRA surveys
consistenthy show that such reporting rates are low, regardless of the ground
of discrimination. Of the respondent s of African descent in FRA's EL-MIDIS 11
survey, only one in s (16 %) whao felt racialby discriminated against reported
the roaost recent incidert to any organisation or bady, as noted inthe repart
Being Black in the £l

The results are equally concerning inthe area of rights of LGBTI persons.
The second FRA LGETI survey took place in zo1g34 Maore than four in 10
respondents [ 4z %) had experienced discrimination because of their sexual
orientation, gender idertity or sex characteristicsinthe 12 morths preceding
the survey inthe various areas of daily life. However, only anein 1o (11 %)
reported the most recent incident of discriminatory conduct to amy authority,
including equality bodies (Figure z.a).
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Under EU law, Member 3tates need only dezignate or establizh eguality bodies
covering moal and gender equality, However, in 25 out of 28 EU Member
States, the mandates of equality bodies go bevond these minimum standards
toinclude sexual orientation and other grounds of discrimination, too.

FIGURE 2.7: DS CRIMINATIGN IN PAST 12 MONTHS AND REPORTING THE
MOST RECENT INCIDENT OF DE CRIMINATION, BY COUNTRY AND LGETI
GROUR, EU-28 + 2 (% pre?
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MNotes:

a  Top panel: out of all respondents
at rizk of discimination in at least
one area of ifein the 1z moenths
preceding the sunvey (n = 127,008),
Lowwer panel: out of all respondents
who el personally discriminated
against in at least one area of daily
lite in the 12 menths preceding the
survey (EU-28, n = o383 EU-28 + 2,
n = &0,424). Weighted results.

b Questions: “During the last
1z renths, have you persoenalby feft
discriminated against because of
being [RESFONDENT CATEGORY]
in anyof thetfollowing situations:
A When looking fora job,
E. &t work, O When looking for EL-28
a house or apartment to rent or

Eeporting rate

buy { by people working in a public [ LU
o private housing agency, by @ IT
a landlord), 0. By healthcarz or 'a EE
social services personnel (eg. a ML
receptionist, nurie ordodor, a social i3
worker), E. By school/university T
personnel. This could have happened FR
10y @3 @ student or as a parent, B
F. At acafé, restaurant, baror IE
nightciub, G. At a shop, AT
H. When showing wour 1D or any oy
official docum ent that identifies £s
wolr sex; “Did you or anyone elie
repert it to any erjanisations or RO
institutions? [;'L
©  FResults based on a small number PT
of responses ane statisticalby less PL
reliable. Thus, results based on Fl
2010 40 unweighted obiervations
inaqgroup total or based on cells DE
with fewerthan zo unweighted SE
observations are notedin HU
parenth esiz, Besuls based on feser HR
than 2o unweighted obsenmtionsin Sk
3 grouptotalare not published. EE
4 The EU-z8 aggregate includes o
the United Kingdem (UE) because L
the reference period of the data L
colledion is from when the DK
was a Member State. R5
MK
Jource: FRA, LGET sunvey I, 2010 UK
4 | b Lesbian
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The main reasonfor not reporting was the belief that nothing would happen
or change as a result. Of the respondents who felt discriminated against in
the vear before the survey, 41 % mertioned this. One out of five (2= %)
LGETI respondents was concerned that the incident would not have been
taken serioushy. Every fifth respondent (21% ) did not repart the last incident
of discrimination because they did not trust the authorities.

Monetheless, the majority of LGET| respondents (61 %) knew of an equality
body inthe country where they reside. Thiz suggeststhat the main challenge
for reducing the high prevalence of underreporting iz not a lack of awareness
but a lack of trust inthe effective response of the institutions that are suppozed
to protect against discrimination, including equality bodies.

Against this background, country reports and conclusions on the
implementation of previous recommendations released in 2oz by the
Council of Europe’s Cornmissionagainst Racism and Intolerance (ECRI) show
that lack of independence and insufficent hurman and financial resources
continue to affect a significant number of equality bodies across the ELL
For exarnple, according to ECRI in Romania®™ the equality body lacks the
financial and hurnan resources necessary to fulfil its mandates effectively
In CGyprus,** the conclusions note that the equality body has not carried out
any activities aimed at supporting vulnerable groups oranmy communication
activities and has not issued any publications or report s, including annual
reports, or recommendations on discrimination issues since 2016, However,
the Commizsioner for Administrationand Protection of Human Right= rejected
this criticism, pointing to different awareness raising activities and repart s
prepared in 2017 and 20187

In Finlard # the Mational Mon-Discrimination and Equality Tribunal, the Mon-
Discrimination Ombudsman and the Equality Ombudsman lack sufficient
resources to fully carry out their mandates, ECRl found. As aresult, the
Maon-Discrimination Ombudsman demanded that the national parliament
shaould discussthe Cammission's Recammendation on Standards forEquality
Bodies®* Lack of full independence wasanimportant cancern in the reports
and conclusions on Cyprus®® and Rahbe ? Similarky the report onthe Hethedands
found that the antidiscrimination burea us tasked with providing assistance
against discimination at the local level lacked independence® The lack of
a mandate to provide independent assistance to victims of discrimination
mrme out inthe report on Labria ® lack of awareness of the existence of
the equality body due toits recent creation was a challenge in Slovenia ®

External threats can also hamper the effectiveness of equality bodies. In
response to sernous threats and hate speech in segments of the media
targeting the Polish Cornmissioner for Hurman Rights, in June 2014, the European
Metwark of Mational Human Rights Institutions (EMMHRIY, Equinet, the Global
Alliance of Mational Hurman Rights Institutions (GANHRIY, the International
Ornbudsrnan Institute (101) and the Office of the High Carnmizsioner for Horman
Rights (OHCHR) Europe published a joint statermert. They expressed their
strong support for the Office of the Commissioner in its work to prom ot e and
protect human rights and equality independenthy and effectivelys

InCypros, the Auditor General tried to launch an administrative audit regarding
the efficient use of the resources of the Ombudswoman. The Ombudswoman
clairmed that this interfered with the independence of the institution she
heads and declined to give access to the office’s archives. The chair of the
10] expressed deep concern and recalled that, under the Wenice principles, an
audit can only concernfinancial issuesand not the institution’s operations
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PROMISING PRACTICE

Raising awareness
of equality bodies’
actions to counter

discrimination

The Hungarian Mational Equal
Treatment Desk Officers”

Metwork launched an awareness-
raizing campaign to mark itz

10" anniversary [t aims to popularnise
the network and encourage victim s
to report discrimination and rely on
legal procedures. It includes public
displays on bikes, trains, local media,
1z,000 billboards and social media,
azwell asa presence at festivals and
local events.

For more information, see AU Gs
fiztionsl Equal Treatment Authomity
[2ota, The Desk™ Ofcers Metwork

Js w0 wesrs nid (T12 fves a referens!
hdidzat).

The French equality bodvy, the
Defender of Rights, hascreated an
online sterectype machine. This
iza tool that plays on widespread
prejudices about minorities to

show how sterectypes lead to
discrimination. With it are a selection
of real-life staries of victims of
discrimination who were a ssisted
by the equality body, and additional
irfarmation on tools to combat
discrimination.

For mere information see france,
Pubiic Defender of Rights (2o,
Swreen Faide vous cliches

(Bafaye tes ciichés)



FRA ACTIVITY

Tacking stock of
current practices

In March, the HLG's 5ubgroup on
Equality Data, which FEA leads,
published an online Compendium
of practices on equality dats

and & diagnostic mapping tool ¥
Both instrurents complemert

the Guidelines on improving the
collection and use of equality data,
which the HLG adopted in 2018, %%

* The Compenditm of practices on
equallty data snd Mlagnostic mapplng
taof sre Fusizhie g FRAT websie,

** Furonean Commls o, HiT,
Subgrous an EQuality Dats (2095),
trofdalines on Improving the coffection
amd use of equailty data.

2.3
EU AND MEMBER STATES IMPROVE COLLECTION
AND USE OF EQUALITY DATA

Equality data are defined as any piece of information that iz useful for the
purpozes of describingand analysing the state of egquality® Egquality data
are necessary for an evidence-based non-discrimination policy. et inzo18
the ELUHigh Level Group on Man-Discrimination, Equality and Diversity (HLG)
acknowledged that Mermber States tend not to yet have a coherent and
systematic approach to collection and use of equality data s

Inzoig, the Edanda number of Member States took action to improve the
stuation on the ground. In addition, several initistives in Member States
drews attention to situations of multiple and intersectional discrimination.
Anincreasing nuriber of institutions also applied discrimination testing to
gather objective evidence on discriminationand monitarthe implererntation
of anti-discrimination legislation.

Several Mermber States’ activities prepared the ground for the practical
implemertation of the HLG'S 2018 GUide/ines onimproving the colfection and
use of equalitydats. In March, the Office for Mational Statistics of the United
Kingdom updated the autcome of its equalities data audit = In Octaber, the
Irish Hurnan Rights and Equality Carmmission (IHREC) carvened a national
roundtable on implementing the guidelines. It comprised senior decision
rmakers from government departments, public bodies, academia and civil
society organistions In addition, the Equality Budgeting Expert Advisory
GGroup chaired by the Irish Departrment of Public Expenditure and Reform
[DPER)* set up @ data subgroup. It aims to increase the availability of
disaggregated equality data andis led by the DPER andthe Certral Statistics
Office.

In Finland, the Ministry of Justice mapped national sources relevant to
monitoring discrimination in 2018 and 2zo1a. i published the results in 20124
Sirnilarhy the Ministry of Justice of Slovakia adaptedthe diagnostic mapping
tool thatthe HLG'S Subgroup on Equality Data prepared to gather information
on existing sources of equality data and gaps in it.

The Ombudswaoman of Creatia issued a recommendation to competent public
authorities to start collecting and processing eguality data, in particular in
the areas of interior affairs, health, socil welfare, employment, pensions
and education = Similarly the Slevenian equality body, the Advocate of the
Principle of Equality, issued a recormmendation to public authorities to collect
dizagareqated data. They should baze mandatory arti-dizcrimination policies
on therm and include a specific provision in the Personal Data Protection
Act allowing the collection and processing of data related to personal
characteristics 4

In Decernber 2019, the UM Econamic Cormmizsion for Europe (UMECE) launched
a knomwledge hub on statistics for Sustainable Developrment Goals (S00Gs). 1
aimstohelp courtries develop and communicate statistics on the 5DGs and
devise and evaluate evidence-driven policies

www.parlament.gv.at

4



wr Y [EQUALITY|

www.parlament.gv.at



2.3.1. Addressing muRtiple and intersectional discrimination

Multiple and intersectional discrimination tends to be the least developed
dimenzion of equality data collection. Vet governments, eguality bodiesand
civil society organizations increazinghy recognise that addressing discrimination
frori the perzpective of a single ground fails to capture adequatehvthe various
rnanifestations of unequal treatment that people may face in their daily
lives. Far example, in zo1a the IHREC called for an upcaming Irish supeeyss
todocument gender-related violence against women from minority groups.
Examples are women with disabilities, wormen from the LGBTI+ community
and women from minority ethnic and national groups 4

The Belgian equality body (Unia) reported that it is involved inoa research
project®? that applies the concept of intersectionality to the analysis of
discrimination inthe labour market 42 The Rallan Federation far Cvercoming
Dizability and the association Differences Women conducted an online survey
onviolence emergence, recognition and awareness (WERA), It focused on
discrimination a gainst wormen with disabilities % Ona more general ling, the
Finnish Ministry of Justice published a palicy brief™ on how to ident fv and
tackle rultiple discrimination. It indudes collecting data disagaregated by
gender, age, ethnicity, disability and religion, where possible.

2.3.2. Discrimination testing increasing by used to provide obje ctive
evidence of discrimination

Discrimination testing is a scientific method for generating experimental,
objective evidence of discrimmination. It usefully complements other
evidence, such as surveys on experiences, attitudes or perceptions. Such
tests use fictitious applications to uncover discrimination, often inaccessto
employment, housing, or the use of public or private services, This can be
in person (situation testing), through written applications (correspondence
testing) or over the phone (rvstery calls),

In 2049, & judicial caze inMarth Macedania accepted
evidence fram discrimmination testing® This was
an important milestone since, at the time, the
admissibility of discriminationtestingwas subjed
tojudicialinterpretation. Later that vear, the newly
adopted equality legislation explicithy included
such evidence as valid proof of discrimination =
Governments and inspectorates in Belgum,= the
MNetherlands®* and France’ used discrimination
testing to monitor and increase compliance with
anti-discrimination legislation.
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The fournal of Ethaic and AMigration Studies published findings from large-
scale cross-national correspondence testing. [t took place in Germany, the
Metherdands, Norway, Spainand the United Kingdom. The aim wasto shed
light on the role of ethnic hierarchies in discrimination in recruitment
It was part of the EU-funded Grawth, Equal Opportunities, Migration &
tarkets (GEMM ) research project ® lob candidates of Moroccan arigin in the
Hetherlands and Spain = job applicants of Turkish arigin inGermarey and the
Hetherlands 5*and Muslim job candidatesinthe Nethedands and the United
Kingdom® all have significantly lower call-back rates than applicants with
the same gualification from the majority population.

A study an employer discrimination in Sweden® reached similar conclusions
on persistent ethnic hierarchies in recruitment practices.

Further testing experiment s found evidence of discrimination in access to
housing. & study in the city of Utrecht (Methedands) used rmystery calls
and correspondence testing. |t revealed that rental agencies discriminate
against potential tenants on the grounds of their ethnicty and their sexual
oriertation ® Likewrise, 3 study investigated discrimination on grounds of
sexual oriertation inaccess to rental housing in Portugal # |t revealed that
male same-sex couples face significant levels of discrimination wherea s the
results for female same-sex couples match those for heterosexual couples.
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“When my boss faund out that

| was gay, she didn't fire me (of
course, she couldnt), but she
Just started to do everything so
| would quit myself. She neaded
amonth to break me - | did
actually quit and she reached
har goal.”

Poland, leskianwoman, aged 27, cited
in FRA's 201g EU-LGETII survey

“In mry opinion, the situation
has improved significantly over
the last few decades. The laws
have also been adapted in many
places (opening of marriage,
thirdgender requlations, etc).”

qermany, gay man, aged 33, cited in
FRAS 2019 EU-LGBTI Il survey

24,
RIGHTS OF LGBTI PERSONS IN FOCUS

In 2045, the European Cormmission presented a List of actions by the
Commiss ion to advance LGRT] equality. |t addreszed policy areas suchas non-
discrimination, education, employvmernt, health, free rmoverment, asylum, hate
speech and hate crime. The second wawve™ of FRAS EULGETI Survey shows
that, four vears later, LGETI people cortinue to experience discrimination.

For eample, 21 % of survey respondent s felt discriminated against at work
in the previous year because of being LGET], and 37 % felt discriminated
against in other areas of life These rates are highest for trans (5o %) and
intersex (55 %) respondents. Meanwhile, inthe vear before the survey, 38 %
of LGETl respondents experienced harassment. Rates are higher (47 %)
forrespondents aged 15-17 Trans (48 %) and intersex respondents (42 %)
indicate the highest rates. Inthe EL, 45 % of voung respondents (aged 15-17)
felt dizcriminated against at school. Data are poblichy available online through
a dedicated data explorer tool. The results show significant differences
between Member States.

Az the European Commission’s list of actions covered zo18-z201g, several
Member States and EU institutions expressed a need to develop a follow-
updocument. In December 2018, a group of 12 Member Sates presented a
Jjoint non-paper® on the future of the list of actions. In February 201g, the
European Parliament called on the European Commission to adopt a news
strategic docurert to foster equality for LGETI peaple #

In September, theFinnish Presidency of the Council of the ElJand the European
Commission organised a high-level conference on Advancing LGETI equality
inthe EL: From zozoand bevond’, tassessed past actions, re-evaluatedihe
situation of LGET peopleintoday 'z EU, identified ongoing and new challenges
and discussed how to tackle them

0Or 18 December, the European Parlement adopted a resolution on public
discriminationand hate speech against LABTI people * The resolution takes
stock of the current worrying trends throughout the EL These include
“attacks on LGET social centres in several Member States, homophobic
stat ements and hate speech targeting LGETI people, in particular in the
context of elections; orlegal instrum ents which might be applied torestrict
riedia, education and ot her cortert in

a raanner that unduly restricts freedom

of expression regarding LGETl issues”.  “Dur community needs

It also denounces the so-called LGETI- - much more support,

free zones in Poland. These result from
resolutions paszed since the beginning
of z09g inowver 8o regions, counties
or municipalities, declaring them free
from ‘LGET ideclogy”
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espedially from politicians,
the media and, last hut

not keast, the police. Their
blind eye for homophobia is
probably a major problem. If
homophobia does not start
to be punished, we will not
move further.”

Slovakia, lesbian womnan,
aged 59, cited in FRAS 2019
EL-LGETI I survey
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Asoutlinedinthis section, the right s of LGETI persons did advance in several
Member States in 2019, namely Belaium, Finland, Greece, Ireland, Malta, the
Netherlands, Spain and Sweden In particular, same-sex couples gained rights
relating tofamiby life, and anti-dizcrimination laws were expanded to explicitly
cover gender idertity or sexual characteristics. However, at the same time,
the basic right to non- discrirnination suffered a backlashin cthers (Poland),
ar stagnated. In some Member States (latvia and Romania), parliament
rejected or stalled draft laws aimed at legal recognition of same-sex couples,

Az in previous vears, some Member States ecpanded the scope of anti-
discrimination lwsto improve the protection of transand intersex persons.
Inthe Netherlands, the Senate passed a bill amending the General Equal
Treatrnent Act to explicitly protecttransgender and irtersex persons against
discrimination # Mow "gender characteristics”, “gender identity” and "gender

expression” fall under the definition of discrimination on grounds of gender.

Grzece has a new |law on gender equality and combating gender-based
violence, Law géogfzo1e™ It irtroduced & national mechanism for gender
equality, which will also address discrimination based on gender identity
and sexual orientation. In Spain, & new law onthe equality of LGTEl persans
entered into force in the Yalencan Autonomous Community™ One of its priority
objedtives isto promote the visibility of people with intersex vanations or
with differences in sexual development.

Several Member States implemented important legal changes concerning
parental rights for same-sex couples, including for trans parents. In both
Finland and Sweden,™ a sarme-sex partner no longer needs to go through
the adoption process to become the child’s second parent.

Finland reformed its Maternity Act? to ensure that both wormenina same-
sex couple are legally recognised as mothers from the moment of a childs
birth. f a female same-sex couple has a child through ferility treatment,
bath worien canalready be legally recognised asthe child’s parents before
the child is born. Under the previous legislation, the partner who did nat
give bith to the couple’s child was required to adopt the child to receive
legal status as a parent.™

Followinganamendment of the Parental Code inSwedaen, parents in same-
sex couples now have the smme rights as heterosexual parents regarding
assistedfertilisation abroad ® Furthermore, since January, the Parental Cade
alzo stipulates that personswha have changed their legal gender identity have
the right to claim a parental designation (mather arfather)that matches their
legal identity. Thus, a personwho has changed their legal gender identity to
male and who gives birth will be registered as father. When a person who
izalready a parent changes legal gender identity, the data inthe population
registration are changedfor both the parent and the child.

In Morthern Ireland, same-sex marriage and opposite-sex civil partnership

are now legal, in line with the rest of the United Kingdem. The regulations
were adopt ed at the end of zo1aand entered into force in January 2020
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PROMISING PRACTICE

Focus on LGBTI+
rights in school
curricula

The Danish Ministry of Children

and Education and the Danish Film
Institute have funded a project of
LGBT-Denmark and “Ungdomstiyen”,
which develops educational

mat erial focusing on gender, bady
and sexuality. The programme is
called LARM (noise”), an acromym
for equality, recognition, rights and
citizenship.

The material aims to help pupils

and teachers alike tackle the issues
of gender, bady and sexuality, as
well as LGBTl+ rights and sexual
orientation. It particularky focuses on
minarities, family life and diversity in
society and the classroom.

For mere information, see
the profect webslie,



The year also brought developments regarding the free
rmovemnent of same-zex couples, The Supreme Administrative
Court in Bubgaria issued a decision on recognition of a same-
sex marrage inanother Member State for the purpose of
the couple’sfree movem ent.?? Bulgaria’s laws do not provide
for recagnition of sarme-sex couplesand do not regulate the
consequencesof a same-sex marriage, registered partnership
or cohabitation. The decision is the first one explicithy
recognising the legal effect of a same-sex marriage ™

The Supremne Court of Estonia declared null and void the part of the fliens Aot
that precluded granting temporary residence permitsto same-sex registered
partners of Estonian citizens™ The court invoked the fundarertal right ta
family life, which also applies to same-sex partners who wish to live in
Estonia asa famihy.

In Lithuania, the Constitutional Court stated® that the Canstitution protects
sexual orientation, sexual identity and same-sex family relationships. This
decision lays the foundationfor recognising the right s of same-sex couples
inthe field of migration. It explicitly adds the ground of sexual orientation
as an integral part of the Consttutional equality clause®

In zome Member tates, legal genderrecognition sill depends on surgery that
prevents reproduction and transforms the genital organs. The Ceach Supreme
Administrative Court refused to allow the gender reassignmert of a trans
persan (biological man) who had not undergone the compulsory surgen:®
The court declared that the rajority of Czech saciety perceives gender as
a biologically determined binary category, and refused the possibility of
subjective gender self- determination. In contrast, the § panish Constitutional
Court questioned the legal restriction that required a person to be at least
18 yvears oldto apply fora change tothe sexregistration on his/her national
identity card. The court found the legal restriction unconstitutional in so far
as it prohibits changing the sex registration for children who are mature
enoughand are ina stable situation of transsexuality ™

The Belaian Constitutional Court™ addressed the cort roversial restrictions on
blood donations from men who have sexwith men. 2uch men, in particular
gay and bisexual men, were not allowed to donate bloodfor 12 mont hs after
their last sexual contad with another man. This did not apply to the rest
of the population. Articles 8 and o of the Law of 11 August zov7 introduced
the difference.

The Constitutional Court annulled Article &, in =0 far as it excluded these
rmen from donating “fresh frozen plasma” taken by apheresiz and placed
in quarantine. (Apheresis is a technique that takes only certain blood
cormponents )

Referring to the CIEU's Léger judgrent,® the Constitutional Court explained
that the principle of equality and non-discrimination does not preclude a
difference in treatment between categonies of persons, if the difference is
based onan objective criterionand reasonabby justified. The court foundthe
double criterion of distinction in this case (sex of the aspiring blood donor or
his sexual partner, and a certain type of sexual cortact)to be ohjective and
legitimate, in arder ta secure the safety of the transfusion chain. However,
the court noted that different technigues rake it possible to reduce the
pathogensinthe blood. [tfound thatthe legislature hadfailed toreasonabhy
Justify alsoapphvingthe restricionsto the donation of plasma that is secured
by placement in quarantine®

www.parlament.gv.at

47



48

In Polard, the protection of LGBTI persons against discrimination in access
to goods and services suffered & setback. In June 2019, the Constitutional
Tribunal declared that Article 138 of the Petty Offence fct was unconstitutional
and repealed it. This pravision prohibited unjustified refusals to provide
publicly zvailable services. On this ground a printer who had refused to
prirt posters for a foundation supporting LGET rights was found guilty by
first- and second-instance courts.

Inreactionto these judgrmert s, the Prosecutor General (az well as the Minister
of Justice) requested & constitutional review of the provision in question.
According tothe Constititional Tribunal, the challenged provision infringes the
principle of the rule of law and may intedfere with the freedom of conscience
and religion, aswell as freedom to conduct a business

The organisation of gay pride marches (equality marches) in Poland remained
controversial, and some mayors continuedto ban them . In 2o, the mayors
of Lublinand Mowy 53cz banned pride marches. In both cases, the mayors
justifiedtheirdecisionswith the need to protect courter-demonstratars and
prevent the disruption of public order. However, appellate courts quashed
the bans as unjustified Meanwhile, in Biahystok, count er-demonstrators
violenthy attacked the participants ina pride march.

Poland® and Cyprus™ reported homophobic hate speech in
public discourse, in particular from religious leaders.

In zoMg, same Member States irtroduced or modified national
action plansin order to address different aspects of the rights
of LGET| persons. In Lithuania, the amendments to the Mon-
dizcrimination Promotion fction Planfor 201720199 provide for
training on non-discrimination, tolerance and access to zocial
services. |t targets different groups such as youth, persons
warking inthearea of irtegration of foreigners granted asylum
in Lithuania, police officerswho investigate cases of hate crirmes
against LGBT people, social workers and justice officers who
deal with hate crimes,

Portugal established a health strategy for LGETI people™ and
inJuly z01g published an order® establishing administrative
rreasures for non-discrimination against trans persons and
intersexvouthand children. The arderisfor schools atall levels
of education. It requires schools to make sure that childrenand
voung people can exercise theirrights to self-determination of
gender identity and expression, and to the protection of their
sexual charactenstics.
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FRA opinions

Ahrticle 19 of the Treaty of the Functioning of the EL(TFEL) ‘—
providesthe basis for EU legislation to combat discrimination
baszed on sex, racial or ethnic origin, religion or belief,
diza bility, age or sexual orientation. Until now, the Counal FRA OPINION 2.1
of the EU has adopted legislation prowiding protection
against discrimination on grounds of gender and of racial or
ethnic origin in key areas of life. These include employment
and occupation, education, social protection, and access
to goods and services, including housing, By contrast, EU
legizlation protects against dizcrimination on grounds of
religion or belief, disshility, age and sexual orientation
onlby inthe area of employment. A5 a result, under EL law,
same of the protected characteristics set out in Article 1o
of the TFEU - sex and racial or ethnic origin - have mare
protection than others - religion or belief, age, disability
and sexual orientation.

The European Cormrmission proposed an Equal Treat ment Directive (COR
(z008) qz&)in zoo8. [t would close this gap by extending protectionagainst
discrimination on grounds of religion or belief, age, disability and sexual
arientationtaothe areas of education, social protection and access to goods
and services.

The year 2019 saw renewed attem pts to break the deadlock of negotiations
in the Council on this crucial legal instrument. The European Cormmission
proposedto move from a unanimity regim e to a qualified majority regime by
making use of the general passereffe clause under Article 48 (7) of the Treaty
onthe EU(TEUY. The Finnish Presidency of the Coundl convened a ministers’
policy debate to explore possible ways to move forward. The discussion
revealed that mame EU Member States favour adopting the directive asa
way to fill inthe gaps in EUlegislation and ensure the right of everyone to
betreated on an equal basis. However, by the end of the yvear the Council
had still not attained the consensus it needed.
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Discrimination and inegqualities on different grounds
remain realities in everyday lite throughout the ELL
Findings of FEA surveys, the Special Eurobarometer
FRA OPINION 2.2 on Discrimination in the EU, and national studies
based on discrimination testing published in 2013
corfirm this. People who experience discrimination
seldom report it to amy authority, as FRA survevs also
consistently show, Thisis eventhough all EL Member
States have equality bodies, as the Racial Equality
Directive (zooofqs,/EC) and several directives on
gender equality mandate.

rirni an
suring that

One of the care tasks of these equality bodies is
to provide independent assistance to wictims of
discrimination in pursuing their complaint s, When
asked why they did not report discrimination, victims"
most frequent answer is that they think nothing
wiould change if they did. Thiz suggests the existence
of challenges for the effectiveness, independence
and adequacy of human, financial and technical resaurces of equality bodies;
these are also reflected in the country reports published in z2o1g by the
Council of Europe’s European Commission against Racism and Intolerance
(ECRI) within its fifth monitoring cycle.

Equality data are indispensable forinfarming evidence-based h
ron-discrimination palicies, monitoring trends and assessing
the implementation of anti-discrimination legislation. Yet, as
the EL High Level Group on Mon-Discrimination, Equality and FRA OPINION 2.3
Diversity (HLG) acknowledges, EU Member States do not vet
hawve a coordinated approach to equaliy data collectionand uze.

The HLG recognize = ather challenge = commanto Member States. =18

They include animbalance inthe grounds of discrimination and
areas of ife forwhich data are collected, as well as insufficient
consultations with relevant stakeholders when designing and
implementing data collection. The Guidelines on improving the
coffection and wse of equality dats that the HLG adopted in
z018 offer concrete guidance onaddressing these challenges
at national level.

In z01g, the HLG's Subgroup on Equality Data, led by FRA,
published two additional tools, The compendium of practices
on equality data provides inspiration for implementing the
guidelings in practice. The diagnosticmappingtool can be used
toidentify data gapsand asa basisfordeveloping an equality
data hub. Some EU Member Statesarealreadv appheing baoth
the guidelines and the complementary tools as a basis for
improverments. Although the guideling s are for Member States,
EUinstitutions and bodies can also apphythem by analogy to
strengthen diversity monitoring.

The yvearalso zaw increasing use of discrimination testing to produce objective
evidence of discrimination. This usefully complerments other sources such
as surveys on discrimination experiences. Furtherrnore, & nurmber of EU
Wermber States paid more attention to discrimination that results from
a combination or intersection of more than one ground - muliple and
intersectional discrimination.
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In February zo1g, the European Parliament called onthe ‘_
European Commizsiontoadopt a new strategic document
tofoster equality for LGBTI people inthe coming vears.
It would follow up on the z016-2o01g Lzt of attions by

the Comssion to advance LEET! equality. In its 2020 FRA OPINION 2.4
wrark prograrimie, the European Comrmission included
a dedicated strategy to ensure the equality of LGETI
people across the EL.

In zog, fundamental rights of LGETl persons advanced
in several Member States. In particular, same-sex
couples gained mare rights, and anti-discrimination laws
expanded to explicithy cover gender idertity ar sexual
characteristics.

However, insome Member States, parliaments rejected
draft |aws aimed at legal recognition of same-sex
couples. In some ot hers, the right to non-discriminat ion
ar freedom of assembly suffered a setha ck with respect
to equalty of LGETI persons.

In zo1e, FRA conducted its second LGET| Survey. The results show that
LGETl persons continue to experience discrimination in mamy areas of life.
0n 18 December, the European Parliament adopted a resolution on public
discrimination and hate speech against LGETI people. The resolution takes
stock of the current worrying trends obsenved throughout the EU. These
include “attacks on LGET| zacial centresin several Mermber States, homophaobic
staternentsand hate speech targeting LGET! people, inparticular inthe contesxt
of elections; or legal instruments which might be applied to restrict media,
education and other content ina manner that unduly restricts freedom of
expression regarding LGBT] issues"

5
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oo Cyprus, Accept LGET|(zoe), 'Recent homophobic statements by religious leader and conversion therapies in Qyprus)
2z Dctober 2019

o1 Lithuania, Minister of Social Security and Labour of the Repubdic of Lithuania (Lietuivas Resaublikas Sacialings ansavgos
Jr darha miaisteas) (2a1g), Order amending the Order approving the 'Mon-Disqimination Promotion Action Plan zoip-
2mg' of the Minister of Social Security and Lat-our of the Republic of Lithuania Mo, &1-250 on 15 May 207 (sakymas
dé| Lietuvas Respublikos socialings apsaugaos irdarbo ministroz ofF m. gegquiés 18 d. jsakymo M A1-250 DEél
nediskriminavime skatinime 2o 7oy mety veiksmy plans patvirtinimoe® pakeitime), Mo, &1-104,19 Febranyr 2cig;
frtinister of Social Security and Labour of the Republic of Lithuania (Liatrvos Resoubicos Sacialings ansaugas ir darbo
munfstras) (zo1g), Order amending the Order approving the 'kon-DisTimination Promotion &ction Plan 2o17-2019" of the
tinister of Social Securty and Labour of the Republic of Lithuania Mo, £1-z50 on 15 May 2017 (saloymas d&l Listuves
Respublikos socialings apsaugas irdarbo ministroz 017 m. geguiés 45 d. jsakyma Mro&1-250 D&l nediskriminavims
skatinime 217201y mety veiksmy plane patvirtinimae® pakeitimad, Mo, &1 -g404, 17 July 2019,

g2 The full document is available on the website of the Directorate-General for Health,

a3 Portugal, Order 72472013 establishing the administrative measures torthe implementation of the provisions
of paragraph 1of Artide 1z of Law3 #2018 of 7 August (Daspacho 0.9 Fzg7/2 01e, gue astabalace as magidas

aoministativas para imolamantasdo 40 prevism 0o 0.9 00 artigo 12.% da Lein.% 38/ 2014, de 7 g8 agosto), 30 uby 2010,
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Nineteen years after the adoption of the Racial
Equality Directive and 11 years after the adoption of
the Framewark Decision on Racism and Xenophaobia,
several Member States had not correctly transposed
and applied the relevant EU legislation. The European
Courtof Human Rights and national courts set
standards an the limits of free speech and inciterment
to hatred and hate speech. At EU level, there were
some paolicy developments regarding antisemitism in
2019, but very few developments addressed racism
and xenophabia. Some Member States adopted
policies to better address racism and to encourage
peaple to repart hate crime, but assessing their impact
rerained difficult. Peaple with minarity backgrounds
and migrants continued to experience harassment,
vialence and ethnic and racial discrimination in
different areas of life in the EU, according to survey
and poll findings. Discriminatory ethnic profiling
remained 3 persistent challenge in 2019, research in
anumber of Member States showed.

3.1
RACISM REPMAINS A PERSISTENT PROBLEM

Racism and prejudice continued to pose serious challenges across the ELL
Several people were murdered in hate crimes in 2019, a5 In previous years,
Troublingly, diverse polls - exploring both general attitudes and indrvidual
experiences - suggest that tolerance of racsm and right-wing et remism
15 growing.

Around ane inthree of 1,005 Latvian residents do notwant to workalangside
Raorma (=3 %), Afghan (30 %), Pakistani (zq %), Syrian (28 %) ar African
(25 %) persons, a poll revealed. In Remania, 5z % of respondents to a
national survey believe that physical aggression motivated by hatred exsts
inthe country? In Austria, almost 45 % of 1,200 respondents believe that
Muslim s should not have the same rights as "everyone else inAustria®, the
Sacial Survey 2018 showed ®

Yictimisation surveys are awaluable source of information to understand

the prevalence and forms of hate crime. They ask people about their own
experiences of crime and if they report it tothe police or other authorities.
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InGermany, for example, a national vicims" survey among 29,1922 respondents
aged over 14 vears found that 1.5 % said that they had been 3 victim of
biaz-motvated physical assault inthe 12 months before the survey, Motives
included their “social status”, “origin®, "gender and gender identity"”, “age",
“sexual arientation” and “disability# In Croatia, the Ombudspersons” Office
surveved 501 people aged 18 to 30 vears. In the Bt three morths, g6 %
had wit nessed someone making offensive comments based on national or
ethnic origin, skin colour, gender, religious affiliation or sexual orientation.’

In zo1g, several high-profile incidents put racizm on the political agenda in
a number of Member States.

Oneg April, a man from heory Coastwas shot dead and twa other Africans were
seriously injured. It is believed to be Makta's first racially motvated murder.
Twn soldiers were arrested for their alleged invobsement. This prompted
the Makese President and the armed forces to release press statements
condemning the murder and warning of the "dangers of racist, xenophobic,
and extremist discourse”® In addition, the Cormmander of the Armed Forces
launched an internal imvestigation. Its tasks include finding out whether
these were two individuals actingalone arthere may be other xenophobic
groups ortendencies within the Armed Forces of Malta ?

InGermany, 3 right-wing ectremist tried to entera synagogue in Halleand
then shot dead two passers-by inanantisemitic attack * In June, a neo-Mazi
shot a local politician and leading adwvocate for migrants® rights dead at his
hame. The Federal Prosecutor’s Office called t a political assassination ™

In Belgium, five vears after two men shot four people dead inthe Jewish
Wuseum in Brusselsin 2014, the Supreme Court found ther guilty of quadruple
rurder™

Politicians and policymakers across the EU increasingly recognise how
widespread and serious the problem is. In Austia, “the dimate of opinion,
wihich is irfluenced by xenophobia and hostility t owards asylur seekers, as
weell a5 right-wing extrerist activities pose a threat to dermocracy"™

Europol’s 201 annual report on trends in terrorism also highlight s the
escalation of exdreme right-wing sertiments and intolerance acrossthe EL.
They might lead to violence against the persons and property of minority
groups. According to Europol, right-wing extremists exploit fears and
grievances linked to the percerved threat fram Islarm andto the alleged loss
of national identity™ The EU's Caunter-Terrarism Coordirator called an the
Elto strengthen tsapproachto tackling right-wing extremist violence. He
recommends include research analysing the “socal and political grievances",
im proving recording of right-wing extremist violence and promoting European
values “to counter the right-wing violent extremist and terronst threat '

Racist andxenophabic hate speech and hate crimes are among
the most severe manifestations of racism and xenophobia. The
Framewark Decision on Racism and Xenophaobia (zo08/az/HAM
defines a comm on approach tothem in criminal lBwe The general
population iz growing more concerned about encountering online
materialthat promotesracial hatred or religious edremism, az the
zoigEurobarometer on Europeans’ attitudes to internet security
shows. ™ See Figure 3.4 and Chapter & for mare infarmation an
internet security and cybercrimie.
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“Things that would have been
unspeakable 10 years ago are
today said by certain political
groups. Lines are being crossed,
basic values such as human
dignity are being called into
question, and dearly mdst
thoughts are being ex pressed.”

Boris Pistorius, Interior Minister of

Lo er Sazory, cited by Deutsche Welle
(20190, "Libcke: German politidants
killin g prompts call far fradking
nao-Mazis’




FIGURE 2.1: RESPONDENTS WHO EXPRESS CONCERN ABQUT THE
POSSIBILITY OF BEING EXPOSED TG ONUNE MATERIAL THAT PRCMOTES
RACIAL HATRED OR RELIGIOUS EXTREMEM, 202018 {IN %)

Mote:

EE=Eurcharometer, EB 90.2 Oct. - Now, 2018 el |
»
EB £7.4 June 2017 a7 B
EB §2.2 October 2074 518
EB79.4 May -June 20T &4 |
B Concemed” B hot Concerned” W Don't know

Source: EUropesn Commission, 2010 [Spactal Eurabaromeater 480:
Eurapeans’ attitudes towards ntarnat sequrity, Brussels, p. Sof

To addressthe spreadof arline hate speech, in 2016 the European Commizsian
and several irformation technology companies agreed ona Code of conduct
on countering illegal hate speech online. In 2zo1gthese companies removed
8o % of notifications of illegal hate speech within 24 hours, the fourth
evaluation of the code shows, compared with 2016, when they removed
40 % within 24 hours. On average, they remowe 72 % of the illegal hate
speech content notifiedto them '®

3.1.1. EUl action against antise mitism

In January, the European Commission published the Eurobarometer findings
on perceptions of antisemitism among the general population in the EL-
z8.7 The results show a significant discrepancy with the views of the
lewish respondent s inthe FRA survey from 2018, For exarmple, only 56 %
of the general public say that antisemitism has increased in the past five
wvears, compared with 8o % of Jews inthe FRA survey™ Among FRA survey
respondents, 7o % believe that the government in their country does not
combat antizemitizm effectively. Among the general population, 88 % feel
that people intheir country do not know muchabout the history and practices
of Jewish people in their count ry

In response to growing concern about the rise of antisernitism, in

December zo1gthe EU announced the establishment of 3 dedicated team”
toworkwith the EC Coordinator on combating antisemtism."®
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The European Commission launched a working group onantisemitism. | is
part of the EU High level group on combating racism and zenophobia and
other forms of intolerance, and is to help Member Sates implerment the
2018 Council Declaration onthe fight against antisemitism ® The declaration
imvites Member States to adopt a strateqy to prevert and combat all farm s
of antiseritism. In zo1g, Member States, lewish communities and expert 5,
including FEA, had two dedicated meetings. One was about the security
of Jewish premises, and the second was about education on Jewish life,
antisernitism and the Holoca ust,

&2

FRA ACTIVITY

Providing
evidence to
support efforts
to counter
antisemitism

In 209, two FRA reports provided
evidence to help develop policy
against antizemitism in the ELL
The first repart, Young fewish
Europeans: perceptions aod
experfences of antisenitisn, is
based on FRAS second large-
scale survey on experiences of
antizemitism. It focuses on voung
Jewish Europeans (aged 16-34)
living im 12 EU Member States.

Woung Jewish Europeans are
considerably maore likely to

have experienced antisemitic

hara ssmert or violence than older
Jewish respondents, it finds, Almost
half (44 %) of those surveyed say
they were a vidim of at least one
incident of antisemitic harassment
inthe 1z months befare the
survey, comparedwith 32 % in
the 35-52 age group. Four per cent
experienced at least one incident
imvolving antizemitic violence,
compared with 2 % of the

3559 age group.
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The second report is FEA's annual
overview of the most recent
official and unofficial figures an
antisemiticincident s across the ELL
It highlights that ELl Member States
still callect insufficient official
data. For example, no official data
on report ed antisemitic incidents
inzo18 were available for six
Member States.

Forthe first time, the report also
includes information onusing

the non-legally binding working
definition of antisemitism adopted
by the Irternational Holocaust
Remembrance Alliance (IHRA)

By Movernber zog, 14 Member
States had adopted or endorsed
the definition: Austria, Belgium,
Bulgaria, Czechia, France,
Germany, Greece, Hungary,
Lithuania, the Hethedands,
Remania, Slovakia, Sweden and
the Wnited Kingdom. Eleven
countries indicated that they use or
intend to use the definition mainkhy
in education and training.

For muore, see international Hofocawst
Remembiance Allznce, Workdng
definitton of Antlsemittsm’ 26 May
2016; FRA (zoa), Young Jlews face
harassment In Europe, but neverthe-
less express thelr}ewtsh identity”;
FRA (zov), “Antsemitsm - Over-
view of data avaliabie In the Lurope-
an Unlon 2008-2078,



3.2.
LEGAL AND POLICY INITIATIVES TO CURB HATE
CRIME AND HATE SPEECH FALL SHORT

The Frarmewaork Decision on Racism and Xenophobia (zo08/mz IHA) defines
a common criminal law approach toracst and xenophobic hate speech and
hate crimes and establishes objectives the Member States have to fulfilto
ensure that certain serious ranifestations of racism and xenophobia are
punishable throughout the ELUL The European Commission has repeatedhy
called on Member States to ensure the correct and full implermentation
of the Framewaork Decision.® Yet, 11 vears after its adoption,
several Member States have not fully and correctly transposed
itz provizions into their criminal codes, az reportz by the European
Commission,® international montoring bodies, such azthe Council
of Europe’s ECRI, and civil society arganisations (C50s) showe
Hewever, they also reported progress in sorme Mermber States.

Inzovg, ECEl identified gaps in several Member States’ legislation
against the public expreszion of and incitement to hatred, which
izalso subject to EU legislation. lts reports on Ineland, = Latwia, ™
Slovenia® and Kemania® raised concerns that no legislative
provizions penalize the public expres sion of insults, or defarnation
an grounds of race, colour, language, religion, nationality or
national or ethnic origin. The Framewaork Decision requires bias

’fm;' motivation to be considered as an aggravating circumstance
o or taken into consideration by the courts in determining the
penalties imposed on offenders. ECRI called on the authorities in Ireland®?
and Skovenia toarmend their legislation to provide that racist and ather hate
riotivation constitutes anaggravating circumstance for all criminal offences
and is taken into acoount in sertencing.

Sirnilarky, the United Mations (UM) Committee on the Elimination of Radial
Discrimination (CERDY recornmended that Poland amend its criminal code.
Specdfically, t should consider a racist motive an aggravating crcum stance
and allow enhanced punishment of such acts®

In Estonia, the penal code explicitly prohibits inciternert to hatred = while
punishmert for hate crimes can be imposed by apphvinga provision regarding
aggravating circumstances.

The Romanian equality body published a report on the situation 10 vears
after the implementation of the Framework Decision ' It concludes that a
dispropartiorately low nurber of cases has been decided since the adoption
of legislation regarding hate crime.

A number of Member States - including Belaiuom  Greece®* and the
Matherdands® -amended their criminal codes in 2012, For exam ple, Greece
introduced a new provision. |t punishes incitement to commit crimes or
wvinlence against groups orindividuals based on their race, colour, ethnic origin
and religion, amang other grounds# Similarky, the Metherlands amended
its criminal code to increase the penalty forincitement to hatred, vialence
or discrimination against a person because of their race, religion or beliefs
among other grounds3* The amendment increases the maximum peraky
forincitement to hatred, discrimination or violence with a discriminatony
motivefrom oneto two years??
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Morth Macedonia amended its criminal code, introducing hate crime as a
separate criminal offence, to approzimat e itz national law to the EU law#®

Besides gaps in legislation, lack of guidance for criminal justice personnel
rmakes it difficult toaddress hate crime effectivehy: In Lithuania, an a rabesiz of
35 court cases from zo10-2018 anthe application of criminal lability for hate
crime and hate speech concluded that court practice is rather complicat ed
without guidance on the pre-trial investigation of such crimes* In 2019,
Estenia,* Hungary " and S pain® published instructions and quidelines
for criminal justice personnel for identifying, recording, investigating and
prosecuting hate crirmes. Slowenia adopted a Resolution on the national
programme for the prevention and suppression of crime za10-2023, including
the prevention and suppression of hate speach |t suggests a variety of
preventative measures, and establishes a way to monitor instances of
hate speech.

3.2.1. Courts address hate speech and hate crime

The European Court of Humman Rights (FCGtHRD has already issued several
important judgrnents deeming llegal hate speechand inciternert to hatred 4
Similarby, in 201z, the BQHR concuded that the right to f reedom of expression
under Article 10 of the European Convertion on Hurman Rights (ECHR) cannot
protect hate speech on the grounds of religion andfaith, ethnicty and race.
The court also ruled on a detamation case, findinga violation of Aricle 8 of
the ECHR (right to respect for private and family lifel. Likewise, in several
judgrients, domestic high court sdeermed illegal hate speech and incitern ent
to hatred and vialence.

In WilEmson v Gemeany.€ a bishop contested his criminal conviction in
Germany for inciterment to hatred for denying the Holocaust during an
interview. The ECtHR found that Artice 1o (right to freedom of expression)
had not been wviolated. It concluded that demying the Holocaust was not
convered by the right to freedom of expression, as such denial airs to promote
ideas contrary to the text and the spirit of the Canvention. It rejected the
application as manifesthy ill-founded. Similarky, a member of a German
regional parliament was convicted of derving the Holocaust during a speech.
In Fastirs v Germant?®the EGHR ruled that the corviction did not violate
Article 1o,

In Sirunic v Crogtiz®, the ECGHR found no violation of the applicant ‘s freedom
of expression under Article 10 of the ECHR. It ruled that his cormviction for
chanting a slogan of atotalitarian regime had not violated his rights. The
case concerned a former Croatian international footballer who was fined
HR K 25,000 (£ 3,300) for spreading racial hatred by chanting the slogan. The
court concluded that “the applicant, being a famous football pEyerand a
role-rmodel for many football fans, should have been aware of the possible
negatiee impact of provocative chanting on spectators’ behaviour and should
hawve abstained fram such conduct”
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In Lewdt v Austria,® the EGHR found a violation of Article 8 (right to respect
for private lfe)where a periodical published an article using terms suchas
“maszz murderers", “criminals” and “a plague”to descnibe Holocaust sunvivors,
like the applicant, who were liberat ed from the Mauthausen concentration
campin 1a45. Mating that negative stereotyping of 3 group can, under certain
circumstances, be seenas affecting the private life of mermbers of the group,
the court found that the domestic courts never dealt with the central issue
ofthe applicant’s claim of defamation. By not doing so, they failed to comply
with their procedural obligation under Article 8 to comprehensively assess
a matter affecting the applicant s privacy rights.

At mational level, various court decisions further clrified that the right to
freedom of expression and speech does not protect anline hate speech. They
condernned inciternent to hatred and violence. In Denmark, 4% the Eastern
High Court considered some discriminatory video statement s by a politician
and founder of the far-right wing party Hard Line, recorded in front of the
residence of anadivist of African descent. The court found that these were
not protected by freedom of speech. [t concludedthat the statements were
naot part of an abjective political debate, because of their character and
where they were expressed.

A number of high court decisions in Bulgana®® Malta,” the Nethedands
Slovakia® and Spairf! dealt with inciterment to hatred against 3 group of
persans, suchas Rorma and Muslir s, For example, inSlovalda, a politician of
a tar-right political party made racist remarks about people of Boma arigin
during a radiatalk show. The Supreme Court found hir quitty and fined hir
£ 10,000, The palitician last his seat at the Mational Council.

Sirnilarly in Bulaaria, a cormpany managing a website allowed anomymous
insulting comments targeting Roma, The Supreme Administrative Court
confirmed the decisions of lower court s, which found the company guilty
of inciternent to hatred and harassment.

The Supreme Courtinthe Hethedands corfirmed the conviction by the Court
of Appeal of a woman who was preaching on the streets, of inciterment to
hatred against a group for making the statement Moaslims are terronst s, 55

In Slovakia and Slowenia, Suprerm e courts looked at criminal law provisions
regarding hate crime and hate speech. In Slovakia,® the Constitutional Court
found that the definition of hate crirme against another group of people
was too vague. |n Slowenia, ®the Suprerne Court interpreted the crirminal
code, in light of the implementation of the Framework Decision, ina case
regarding hateful comments against Roma ona radiowebsite, |t found that
publicinciternent to hatred, violence orintolerance iz a crime not onhy when
it canthreaten public peace and order but also in case of threats, abusive
language or insults It carified the precise scope of the criminal offence
under Article 297 of the criminal code, which was previously interpreted
riore narrowly in practice.
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3.2.2. Tackling racism and hatred through national coordination and
pelicy

Structural racism and discriminationare deeply rooted in European societies
andthe relevant legislation is often not applied correcthy. Int ergov ernm ental
organisations manitoring the implernertation of human right s sta ndards, such
as ECRland UM bodies, have strezsedthis. They have made recormendations
ontackling racism, including through better coordination and development
of strategies andaction plans.® In zo1g, several EL Member States decided
to establish national anti-racism coordinating bodies, Although such
developments are positive, there was little progress on developing national
action plans on racism (see Tabke 340

InGemany, respandingtotherise of right-wing hate crime and antisemitism,
the Federal Government adopted & "package of measuresto combat right-
wing extremism and hate crime."* This included a joint federal and state
commission founded in June 2019 to fight antisemitism and protect Jewish
life * For mample, at its latest meeting in Movember 201, the commission
discussed strategies to ensure greater protection for Jewish institutions in
Germany fallowing the attack ona synagogue in Halle. Gerriamy's federal
structure means that it is vital for the federal states ta work together At
its Movermber meeting, the commission also woted unanimoushy to add
the subject of the Mational Zocialist regime’s perversion of justice to the
legal studies curriculum. The package also includes addressing right-wing
extremism and hate crime online.

In Makta, the Ministry for Horme Affairs established a specialised unit to
tackle hate speechand hate cririe.811n addition, the Integration Unit of the
Human Rights Directorate of the Ministrge will be reramed the Integation
and Anti-Racism Unit to highlight the importance of combating racism.

In France, the Minister of the Interior created & “national office to combat
hatred" to coordinate prevention, intelligence gathering and investigations
concerning antisemitic, anti-Muslirm or anti-Christian acts*

In Remania, the government established an interministerial committes to
prepare a national strategyto combat antizemitizm, xenophobia, radicalisation
and hate speech*

In Raly, the Senate approved the creation of the Special Committee to Com bat
Irtalerance, Racism, Artisemitism, and Inciterient to Hatred and Wiolence %
The commttes cansists of 25 senatars across the palitical parties to ronitor
trends, make data publicly available and issue recommendations.

In Irzland, the Minister of State for Eguality, Immigration and Integration
established an Anti-Racism Committee. It brings together stakeholders
from public sector organisations and expers, to discuss how to address
racism systernatically® Importantly, in October z o1, the paolice farce, An
Gards Sfachana, introduced a working hate crirme definition as part of its
diversity and integration strategy® The strategy defines a hate crime as any
criminal offence which is perceived by the victim or any other person to, in
whole or in part, be motivated by hostility or prejudice, based on actual or
perceived age, dizability, race, colour, nationality, ethnicity, religion, sexual
orientation or gender.

Mational action plans against racisr, ethnic and racial discrimination can
provide the basis for developing comprehensive public policies against
racismand racial discrimination, Yet onby 15 ElMember States had instigated
government action plans against racism, racial/ethnic discrimination and
related intolerance in zo1g (Table 540
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PROMISING PRACTICE

Embracing action
plans at city level

In March za1g, the Brusseks-Capital
Reaion adopted tsaction plan
against racism and discrimination.
It contains 23 concrete measures
including establishing a platform
against racism, exchanging good
practices and developing of methad
of data collection. Marious bodies
will carry out the plan, incuding
the Belgian equality body Unia, the
Institute for the Equality of Warmen
and Men, the labour unions and
others.

See Belgium, Brussels fegional Pubic
Seruice (rewestelke Overhaids dienst
Brussel / Service Public REgional

de Bruxeles) (2010}, Erussels

action plan against racsm and
discrimination 20102020 (Brussals
actteplan Terbestiiding van raclsme
& discriminatte 2070-2020 £ Plan
daction Eruxeliols Powr fotter contre
e r@actsma et es alscrtntnations
2070-2020) 20 March 2o For

more infarmation, see Brussels
Fegions Pubiic Senvce (rewesteliie
Mverheldsdienst Brussel} (zam),
‘Bewesteilffc actlepian tegen raclsme’

The Austrian city of Graz joined

UM ESCO s Coalition of Cities against
Racism in zoof, |t produced its

first action plan against racism

then and updates it every three
vears. The action plans contain 1o
commitments, about monitoring,
data collection, information, victim
support, the city asan emplover,
service provision, education,
housing, culture and hate. The city
regularly monitorsand evaluates the
implementation of the action plans.

For more information, see Austiz,
Stadt Graz, Geschichte der
Menschenrechtssrads oraz’



TABLE %.1: Ell MEMBER STATES § CANDIDATE COUNTRIES WITH ACTION
PLANS ANDSTRATEGIES AGAINST RACISM, XENOPHOBIA AND ETHNKC

DBECEIMINATION, 2019

Country mde Mameof strategy or action plan in English Period mvered

BE-Brussels Brussels adion plan te fight against racism 20192020

Capital Region and discrimination

BE-French- Tranzversal action plan to counterxenophobia 2014-2019

speaking Gmmunity and discrimination

[ Concept on thefight against extremism for zo4g 2019

DE Mational action plan to fight racism 2017 amwards
Federal Government strategy to prevent 2006 onwards
extremism and promote demaocracy

ES Matisnal Com prehensive strategqy against 2011 omwands
racism, racial discrimination, xenephobia
and related intoleranos
Matipnal Action plan to combat hate crimes 20782021

FI Matienal action plan enfundam ental and 20172019
human rights

FR Matisnal plan against racism and anti-semitism 20182020
{2120z )

HR Matisnal planfor combating discrimination 20772022
Action plan forimp lem entation of the naticnal plan 20772019
for mmbating disoimination

IE Themigrant integration strategy 20172020
An Garda Siochana, Diversivy & Integration Strateqy 20182021
2012021

IT Mational integration plan for persons 20772019
entitled to international protection

LT Theaction plan for promotion of 201720719
nen-disaimination

ML Matisnal anti-discrimin ation adien programme 2016 onward=
Action plan labour market discrimination 20182021

BT Strategic plan for migration 20152020

SE Matienal plan to combat racism, similar forms MCOVEMEER 2016
of hostility and hate cim e onwards

Sk Strategy on combating exdremism 20152019

UK -England Hate crime action plan 2016102020 20162020

and Wales

UK - Seatland Race equality framework for Scotland 20162030 20162050
Race equality actien plan 20772021

UK -Morthern Ireland Racial equality strateqy 10142034 20152025

UK —Wales Equality abje dives zod6-200 o Working 20162020
toweards afainer Wales

MK 20162020 nation al equality and non 20162020

discrimination strategqy

Source: FRA, 2010
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3.2.3. Encouraging hate crime reporting

Hate crime iz widely under-reported, a5 FRAand other evidence consistently
docurment, mainly because victims do not believe that reporting it to the
police would change anything *#If crime is not reported, victims lack support,
perpetrators go unpunished, and palice forces and policymakers do not know
the extert of the problern. Throughout za1g, diverse efforts aimed to change
this pattern by facilitating online reporting, increasing trust in the police and
community engagem ent.

In Irzland, the progress report on the national migrant integration strategy
notes persistent low rates of reporting hate crime. It highlight s that onby
18 % of governmental offices display information on howto repart racism %
Research in Lithuania shows that victims do not believe that the offender
will be punished™ In Finland, research for the Winistry of Justice faund
that wictims’ main reasons for not reporting include suspicion about police
attitudes and actions about hate crimes.™

Intireece, the Racst Violence Recording Metwork documented 117 incidents of
alleged maist violence. In 22, the perpetratars were allegedly lbw erforcerent
officials* Between June za17 and Decernber 2018 the Mationa | Inve stigation
Wlechanism for Arbitrary Incidents dealt withz21 cases, the Greek Ombudsman
found. it investigated a potential racist motive of law enforcement officers
inz1of them ™

Criminal justice professionals working in the field of hate crim e believe that
rmany victims do not report hate crirmes because they feel palice wauld
nct treat thern symipathetically and withaut discrimination, FRA research
shows ™ One method that could encourage hate crime reporting is enabling
anomymous reporting via online platforms run by C0s,

Facing All the Facts® is an EJ-funded research project by a consortium of
three law erforcement agencies and si C50s across eight countries. [t finds
that, for reporting to be meaningfultaovicims, it must be connectedto victim
support services. In Malta, 35 incidents were reparted ta anonline platform
between Movember za18 and Movember zo1g7f In North Macedonia, 214
hate speech incidents were reported to the online platform “Hate speech”
inzo1g, compared with 84 in 2018." Both platform s direct victims to victim
support services.

To increase trust in the police and to address hate crime under-reparting,
ECRI recommended that Latwia establish a state police unit to reach ot to
vulnerable groups. ™ In Pertugal, the parliament’s study onracismalso point s
outthe needto build trust, particularky withthe vounger minority population.
It recornmends, for example, recruiting police of ficerswith African and Eoma
ba ckgrounds % Reflecting increasing societal diversity inlreland, the police
force, A Gards Afochana, has altered its uniform policy to permit members
of religious minarities to join t and rmaintain dress code requiremert 5.3

The priarities of Finland's strategy on preventative police waork 201202z
include enhancing the sense of security of vanous population groups. The
strategy aimsto prevent violence and discrimination and to promote good
relations between population groups # Inthe Unitked Kingdom, hate incidents
increased following the 2018 Brexit referendum. The Ministry of Housing,
Cammunities and Local Governrment issued guidelines for local awtharities
on how to understand, engage and reassure their comrunities before and
after Brexit =
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FRA ACTIVITY

Working party
on hate crime
recording, data
collection and
encouraging
reporting

The European Cormission asked
FRA to lead a working group on hate
crime recording, data collection and
encouraging reporting (2o10-2021)
underthe EU High Level Group to
combat racism, xenophobia and
ather forms of intolerance.

The working group met for the

first time in Novermber zo1g and
approved its terms of reference.

The group assessed national

data collection as still insufficient
and agreed on its ad mities.

These include providing technical
assistance to autharities in recarding
and collecting data, and launching
research to encourage reporting of
hate crime, including third-pary
reporting. In addition, it supports
Member 3tates and EU institutions
to improve interagency collaboration
and cooperation with C50s,

The working group builds on

the work of FRA's subgroup on
rmethodalogies on recording and
collecting data an hate crime
(z017-2018) and the warking party
on hate crime (2o14-2076),

For more infarmation, see FRAY
wehnzge o Technical assistance ta
national law enforcement and aiminal
justice autharities’



PROMISING PRACTICE

<N

Providing tools for policymakers

to address hate crime

In zo1g, several EU projects funded by the Right s,
Equality and Citizenship Programme 2014-2z020
developed multilingual tools and guidance for
policymakers at national, regional and local level to
address hate crime. These include:

— Prozimity policing against racism, xenophobia,
and other forms of intalerance (Proxirm i)
-Spanish Observatory for Racism and
Kenophobia (Oberaxe), Ministry of Ernploymmert
and Social Security, with partners in Bulgaria,
Estonia, Finland, Raly, Latria, Portuagal, Spain
and the United Kinadom:

* local action plan: addressed to local authonties
and prozimity police fortackling racism,
xenophobia and cther farm s of intalerance

* comparative report on best practices

* practical tool kit for prozimity policing

For more information, 5ec Bast Practices And

Comparative Study: senvices, Sirpctores, sirategles

and methodotogles on Proxtimity Policing.

— Preventing racism and intolerance (PRINT)
- lustice Ministry of France, Interministerial
delegation to the fight against racism,
antisermnitism and LGBT hate in France, with
partners in Germanmy, Spain and
the United Kingdom

* (ood practice guidance for better
implementation of criminal provisions to
combat racism

For more Jnfosmation, see Direction des 5itaies
crimineles et des graces (2009}, Preventing racdsm
and Intoterance (PRINT): Handbook of pracilces to
better fight agalnst ractsm and Intaterance,

— Metwork of Cooperation against Hate (MEw
[Hapter] - Denmark, Greece, Raly and the
United Kinagdom

* A manual of good practices against hate,
with focus on vouth

* MEw CHapter platform, listing tools to combat
hate speech

Far mgre information, see the websie of MEw

CHzpter: NEwork of Cooperation agalnst Hate,

— Facing All The Facts, with partners in Greece,
Hunaary, Irzland, haly, Spainand the United
Kingdem

* European report - Connecting on hate crime:
Fecordingand data collection - Emerging
themes

* national reports

* hias indicatar courses

Far mare Jnformation, see the websiie

of Facing Alf the Facts.
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3.3. More efforts needed to implement Racial Equality Directive
comectly

Mineteenvears atterthe adoption of the Racial Equality Directive, Member
States need to step up effortsto implement its provisions correct by, reports
by the European Cornmission and international montoring bodies shaow
Ethnic rrinorities continue to face discrimination, especially in access ta
em ployment and housing, as various surveysand discrimination testing find.
Mearahile, the European Commissionfocused infringement proceedings on
discrimination against Roma in education.

ECRland CERD expressed concern about gaps in legislation against ethnic
discrimination ina nurmber of Member States For example, in its report an
Latria, FCRI stressed that there is currenthy no cormprehensive legislation
dedicated to prohibiting racial discrimination® Similarby, it raised concerns
that, inthe Metherdands, anti-discrimination legislation does not provide for
sufficiently dissuasive sanctionsandthe scope of application of the General
Equal Treatment Act is too narrow. ™ Furthermore, CERD called on Poland
to ensure the full and effective implementation of existing legal provisions
prohibiting racial discrimination.®

Yictim surveys provide evidence of the extent, nature and effects of
discrimination that ethnic minority groups experience. In 2o, FEA published
the results of its second large-scale El-wide survey on migrants and
rinorities. It had 25, 515 respondent s waith different ethnic minority and
immigrant backgrounds across 28 EU Member States.

The findings showed that descendants of immigrants and minarity ethnic
groups continue to face widespread discrimination based on ethnic or
imrmigrant background across the EU and in all areas of life - most often
when seeking employment. 2ome 22 % of all respondentz who looked for
a jobin the five yvears before the surnvey felt discriminated against, based on
their ethnic orimmigrant background. Almost one out of four respondent s
(2% %) encountered discrirnination in access to housing inthe five vears
befare the survey®

In Bulaania, 55 % of Bulgarian companies had recruited employvees of Turkish
ethnic originand 42 % had hired Roma employess, a study found from the
results of a natioral representat ve business survey® At the same
time, only 12 % of Bulgarian companies had appointed per sons of
different ethnic originsto managerial positions, mare than 8o %
had not taken any proactive steps to recruit persons of different
ethnic origins and morethan 5o % had no active policies to promote
the career development of such emplovees, the findings show
InFrance, the Defender of Right s, in an unprecedented decision,®
found that a group of 25 Malian workerswere victims of & systemic
discrimination onthe grounds of their origin and nationality by
their ernployer in the construction field of canstruction. In the
Metherlands, an experimental test investigated ermployment
agencies” discrimination against temporary workers based on
their ethnic or migrant background. Out of a sample of 487, 40 Y
of the reguests by potential clients not to hire ethnic minorities
were honoured and o % of therm were rejected ™
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“Turning to the facts of the
current case, the Court considers
that the manner in which

the authorities justified and
executed the police mid shows
that the police had exercised
their powers in a discriminatory
manner, expecting the
applicants to be criminals

be cause of their ethnic origin.
[..] The autharities automatically
wnnected ethnicity to criminal
be haviour, thus their ethnic
profiling of the applicants was
discrinninato ng?

ECtHR, Lingwrar v Romanla,
Mo, 48474 14, 6 April 2019, para. 76

In France, 0% Racisme carmed out a discrimination test, |t
responded to 775 rental advertizements inthe [le-de-France
using fictitious applications and different surnames ™ A person
of Morth African originand a person from the French overseas
territaries or of sub-Saharan African arigin have, respectively,
37 Wand 40 % less chance of getting accormrmodation than
a person with a "traditional French origin®, the result s show.

French estate agencies have been found to have been
dizcriminatory against applicants of Morth African origin. The
Defender of Rights conducted research®™ aiming to assess
what impact his awareness-raising campaign had anther. These activities
significantly reduced discrimination inaccessto housing inthe short term, the
results show. For more information on discrimination testing, see Chaptarz
on Eguality and non-discrimination.

Finally, developments in zo1g highlighted the persistence of discrimination
against Koma children in education. As part of its close montoring of the
implementation of the Racial Equality Directive, the Eurapean Cammission
continued with infringerment proceedings concerning discrimination against
Rama children in education, which have been angaing in Czechia, Hunaary
and Slowakia.

0On 10 October zo01g the Commission sert a reasoned opinion to Slowakia,
urging the country to comply with the directive’s provisions on equal
treatrnert of Rarma children in education® In Czechia, Roma children still
dispropartionateby attend segregated schools and special schaools for children
with mental disabilities, civil society reports show ® CERD raised its concerns
about the persistence of segregation in education that Eoma children face
in Hungary® For more information, see Chapter 4 on Roma equality and
inclusion.

3.3.1. Discriminatory profiling remains a concem

Discriminatory profiling based on ethnicity remained an important challenge
Inzo1g, as research and surveys ina number of Member States underlined.
International monitoring bodies and national egquality bodies called foraction
to prevent such profiling.

In a landmark case in zo1a, the EGHR used the term “ethnic profiling” for
thefirst time andfound the practice discriminatory. In Lngurar v Romaniz, =
the ECtHRE found that the police discriminated against Roma families by
using ethnic profiling to justiy raids on their homes. The court found that
the ll-treatment of the applicant family during the raid violated Aricle s of
the ECHR (prohibition of inhuman or degrading treatrment ). ltalso found two
winlations of Article 14 (prohibition of discrimination] in conjunction with
Article s because of the racial maotive.
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The police are more likely to stop and search persons with ethnic minority
backgrounds for identity checks, research in a number of Member Stat es
showes, For example, in Belglum, voung people with an ethnic minarity
background are three times more likely to be stopped by the police for
identity checks, research published by the University of Artwerpin June zo1a
reveals® Such profiling can undermiine trust in law enforcernent among
persons with ethnic minority backgrounds, the research findings also show.

Sirnilarly, in Spain the police in Catalonia disproportionally stopand search
ethnic minorties, research by 0% Racismo Catalumva revealed # Likewise, in
England and Wiale = (United Kingdom) the most recent policing statistics show
that ethnic disparities in stop and search continue to exist.* Black people
were stopped and searched &t a rate of 38 people per 1,000 population,
compared with a rate of 4 White people per 1,000 in 2018/19. Rates of stop
and search have decreased for all ethnic groups bt the disparity remains:
between zo10,/11 and zo18/19, the rates for White people decreased by 5
times, while rates for Asian people decreased by 4 times, and decreased
for Black people by = times.

Guidance and raising awareness to prevent ethnic profiling are crucial for
police officers. Forexample, inthe Nethedands, among 1,064 police officers
of the municipality of Amsterdam, onky a guarter of the respondents were
familiar with the fmmework on proactive policing, which aims to prevent
ethnic profiling. A third of them had never even heard of any measure or
intervention against ethnic profiling =

In France, the Defender of Rights issued a decision stressingthat instructions
that the Public Safety Commissionissuedina Parisdistrict were discriminatory ™
The decision highlights the ethnic profiling dimension of the instructions and
notices that police officers received between zo12 and January 2018, The
instructions required officers to carry out identity checks of “black and
Marth African groups” and “systermatic evictions of homeless and Roma®
thraughout the district.

Simnilarhy, the Spanish Ombudsma i stressed that the awthaorities shauld take
actionto eradicate identity checks based on ethnic profiling. Likewise, ECEl's
reports on Ireland™ and Romania™®! stressed that the law should clearly
define and prohibit racial and et hnic profiling by the police.
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PROMISING PRACTICE

Fact sheet and
compendium of
promising practices
on countering
ethnic profiling

The European Metwork of Equality
Bodies (Equinet) has developed a
fact sheet and a compendium of
promising practices on count ering
ethnic profiling. Both toals highlight
that law enforcerent autharities in
Europe need to end ethnic profiling
and that equality bodies plav an
ezzential role in combating this
ineffective practice and promoting
fair policing.

For more Information, see fquinet
(2070}, Equaitiy bodtes comwniering
aethnlc profillng: Focos op law
anfarcament authorttes in Eorope,
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FRA opinions

_’ Article 1 of the Framewark Decision on Racism and
¥enophobia (20083, HAY outlines measures that
ERA OPINION 3.1 Member State.s are totake t? punish intentilonal racist
and zenophobic conduct. Article 4 also requires courts
uld fully and carr ta conzider bia s rativation an aggravating circum stance
or take it into consideration in determining the penalties
imposed on offenders. Recital 65 of the Yictims" Rights
Directive (2012 /22/EU) affirm s that, to encourage and
facilitate reporting of crimes, pactitioners need to be

trained and measures to enable third-party reporting
should be put in plce. The implementation of EL law
entails ensuring that victims and witnesses can report
hate crime, and that police identify hate crime wictims
and record the racist motivation at the tim e of reporting.

By zo01g, several Member States had not fully and
correctby transposed the provisions of the Fmmework
Decision, a5 reports by international manitoring bodies
and civil society organizations show. The European Court
of Human Rights and national courts set limits on using
free speech to justify hostile speech and incitement
to hatred. Some Member States adopted guidelines
for criminal justice personnel on investigation and
prosecution of hate crime. A num ber of therm addressed
under-reporting through third-party reporting and
cor munity enga gement. 5ill, hate crime remainswidehy
unreported and unrecorded, and national hate-crimme
data collection is insufficient, FRAS research and other
studies consistenthy show,

pre
accordance with appli

al hurnan rig

4
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Articlez1of the Charter of Fundamental Rightz prohibits h
any discrimination on the grounds of ethnic origin
and race. Similarly, Article 5 of the Racial Equality :
Directive (zo00/45/EC) prohibits amy discrimination FRA OPINION 3.2
on ethnic or racial origin in access to education;
employment; services, including housing; and socal 3 tiy ft sures an
protection, including healthcare. Reports of the ang forcing EU an
European Commission and of international human zlation. In

rights monitoring bodies show that Member States
needtomake more effart to implement the directive’s
provisions correctly. Mermbers of minority ethnic
groups, including those who are migrants, continue
toface discrimination acrossthe ELin all areas of life,
azFRAs and other research findingz show - most often
when seeking employment and housing.

ethnic

pa )

ation training to em
nd publi i

Research in a number of Mermber States shows the
persistence of discriminatory ethnic profiling incidents
by the police. Such profiling can undermine trust in
law enforcement. It also contradicts the principles
of the International Convertion on the Elimination of
Al Forms of Racial Discrimination (ICERDY and other
international standards, including those embodied in
the ECHR and related jurisprudence of the ECtHR, as
wellasthe EU Charter of Fundarental Rights and the
Eacial Equality Directive.
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The year 2013 marked 10 years since the Councl of
the EU adopted Conclusions on the inclusion of Rama,
prepared at the first meeting of the EU Platform faor
Roma Inclusian. The dacument contained 10 comman
basic principles on Romainclusion. Princple 4 calls

for all Roma inclusion policies to “insert the Roma in
the mainstream of society {mainstream educational
institutions, mainstream jobs, and mainstream
housing)” and avercome “partially ar entirely
seqregated education or housing” where it still exists.
But ten years of effarts at EU, international, national
and lacal levels appear to have resulted in little
tangible change, as evidenced in FRA's surveys and
reports and the Eurapean Commission’s 2019 Repart
on the implementation of national Roma integration
strategies. Many Roma continue to live segregated
lives. They face hostility from non-Rama neighbours
and mistrust local and national politics that fail to take
effective steps to tackle anti-Gypsyism.

Withthe current EU framewarkfor national Roma irtegration strategiez ending
in zozao, the European Cormission in Ocober zava launched an extensive
consultation on the post-zozo initigtive on Roma equality and inclusion.
Az this chapter once again underscores, future EL adion needs to build on
the important leszons learned over the past decade. It must also corvince
national, regional and local authorities acrossthe Edto redouble their efforts
to ensure respect forthe fundamental rights of all Roma inthe Union.

23
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4.1
STRONG PLANS AND POLICIES, BUT WEAK
IMPLEMENTATION AND LIMITED RESULTS

Mew policy initiatves in 201z were limited, but Member States continued
their efforts to improve Boma integration under existing policies following
the Councl Recommendation of o Decermber zo1s.

For exarnple, Croatia’ and Greece® adopted their Roma integration strategies
and action plans. Peland is still revising its national Roma integration
programme 20142020, $erbia faced delays in preparing its zo1g-zo0zo Adion
Plan for the Implementation of its Strategy for Social Inclusion of Roma
2oM6-2025 F

In the United Kingdom, the Wornen and Equalities Cornmittee of the Houze of
Carrnans in March zo1g published a repart an Taokiing inequalities faced by
Gypsy, Roma and Traveller commaunities. It recommends a range of measures
that the K government shouldtake toimprovetheir situation. For instance,
it should urgently add "Gypsy, Irish Traveller and Roma” categories to the
MH% data dictionary, and audit all localauthorities to ensurethat they have
robust policies and procedures on children at risk of missing education. It also
recommends engaging grassroots Gypsy, Roma and Traveller organizations in
awide-ranging campaign to explain the importance of collecting ethnicalky
disaggregated data and to encourage self-disclosure? In response, the K
Government announcedin June 2019 that the Ministry of Housing, Communities
and Local Government would lead development of a cross-government
strategy to improve the ives of Gypsy, Roma and Traveller communities?

There were twa pasitive developmerts on statelessness and lack of official
docurnents. North Macedonia prepared a draft Law on Persons nat registered
inthe birth registry, which could affect many Roma. The draft law allows
those without identification documents or birth certificates to register as
citizens® In addition, Article 48 of Greece’s Law g804/2010 allows stateless
Roma with long historical presence inthe country to apply for citizenship?

Finland strengthenedthe implermentation of its national policy on Roma at
regioralandlocal levelsthrough the project Upscaling Rara Platform zo18-
2012.* The project - supported by the European Commiszion under the Rights,
Equality and Citizenship programm e - helps establish cooperation netwark s
imvobsing Roma and public authorities, 1o draft specific R oma integration
programmes for each region.

Germany reinforced its Roma incusion effortsin March zo19 by establishing
an Independent Cammmission on Anti- Gypsyism within its Hurman Rights
Institute. This commission will compile information on manifestations of anti-
Iy psvizm in Germany and will daft recommendations on how to combat
it at federal level by the spring of 2021, The Central Council of German Sinti
and Roma praisedthe initiative ® Moreowver, in 201, the federal progra mme
Living Democracy!, funded by the Federal Minist ry for Fa mily Affairs, Senior
Citizens, Wornen and Youth, entered it s second phase. Mine of its projects
will exarmine how to combat anti-Gypsyism and empower Sinti and Rora
inrural areas.™®

For more information on anti-discrimination, see Chapter 2 on Equality

and non-discrimination. Regarding hate crime, see Chapter 3 on Racism,
xenophobia and related intolerance.
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FRA ACTIVITY

Focus on Roma
women

In zo1y, FRA publizhed a report on
Rorma wornen based on data from
FRA's second European Minority and
Discrimination Survey (EL-MUDIS 1)
innine EU Mermber States. The
survey interviewed about 8000
Foma wornen and men face to

face in Bulgara, Croatia, (zechia,
Greace, Hungary, Portugal, Eomania,
Slovakia and Spain.

The report highlight s where

Rorma waren are particularly
disadvantaged in comparison with
both Roma men and the general
population. For example, they leave
school early and have a low level of
participation inthe labour market.
That reflectsthe overall exclusion
of Rama and the persistence of
traditional roles. It also stresses
some important differences between
Mermber tates.

Early, and in particular underage,
marriage persists in some EL
countries, It affects 17 % of Roma
wormen and 10 % of Roma men
and the analysiz highlights the

dire consequences. Roma women
wha marry and start a fariky at
avwvery young age, while living in
severely deprived material and
housing conditions, are even more
disadvantaged and at higher risk of
exclusion and marginalization. This
practice isa serious violation of their
fundariental rights and needsto be
tackled urgerthy through specific,
gender-sensitive measures.

For more information, see FRA (zomgh,
Second Evropean Unfan Minartites and
DMeertmination Sunvey: Roma women in
nine EY MamberStares,
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4.2,
SEGREGATION REMAINS A C(HALLENGE

4.2.1. Education

Segregating children and voung people in schools and other educational
settings on the basis of their ethnic background is & serious violation of
fundamental rights. It prevents voung people with a minority background,
such as Rorna, from receiving the same education as everyone else and
perpetuates poverty and sacial exclusion.

Authorities often say that placing Roma children in separate schools or
classes iz 1o help ther “specal needs"” or is the “unavoidable” outcome of
housing concentration in Roma neighbourhoods or settlements. However,
there are various ways to remedy the latter. For example, Roma students can
betransported (“bussed”)to non-seqregated schoals, ar school districts can
be redefined to include bath predoriinantly Roma and majority-populated
neighbourhoods.

Roma students can be segregated from others in different ways, ranging
from placing them in separate schools to placing them in separate dasses.
Another form of segregation that can amount to discrimination concerns
placing Roma children in so-called special needs schoals.

Such practices affect Roma children and voung people in the nine Member
States that EU-mMIDIS || covered, For example, the percentage of Eoma children
attending schools where “all or most of schoolmatezare Roma” is morethan
three times as high in places with mainky Roma populations as in mized
neighbourhoods (Figure g.1). The figurealso showsthat, onaverage, out of
thaose Raora children living in neighbourhoods where anly some ar noneare
Rama, 16 % stillattend a classwhere mast orall children are of Rorma arigin.
This proportion is much higher in Bulgaria, Greece and Slovakia.

FIGURE 4.1: PERCENTAGE OF ROMA CHILDREN, AGED 615, ATTENDING
SCHOOLS WHERE “ALL OR MOST OF SCHROLMATES ARE ROMA™ AS
REPORTED BY RESPONDENTS, HOUS HOLD MEMBERS AGED 6-15 IN
ERLCATION, BY NEIGHBOURHCOD AND EIl MEMEER STATE !4

™
o ]
ﬁ -l ™
™
o
i = — — bl
. " HE j 2 H=
BG I EL | & HR HU PT RO 3K TOTAL
{9 MEMBER
STATES)
m Al S most are Roma inthe neighbourhood B Some S none are Roma inthe neightourhood
Source: FRA, EU-AN0IS 0L 2098
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Inzo1a, non-governmertal organisations (ME0s) cortinued reporting on schoal
segregation. For example, in S levenia, Roma cortinue to be overrepresented
in special schools designed forchildren with mental dizabilities, according to
an Amnesty International report ™ This is the case although the Slovenian
strategy of education of Rama formally abolizhed zchool segregation in zo004™
and Rorna-anly classes had already been abolished in zooz.=

InCzachia, a draft amendrment to Ministerial Regulation Mo, 2772018 on special
needs educationintroduced in April zo1g would allow the so-called practical
primary schools to open new dasses especally for pupils with behaviour
disorders, Amnesty International reported. Thiswould potentially affect an
estimat ed 2,500 Rorma, who would end up being segregated ™

In reply, the Czech government says that the amendment has no negative
impact on the education of Roma pupils. However, it also acknowledges
that, of all pupils dimgnosed as having = "mild mental disability"” (15,132],
= staggering 22.1 % are Roma They are educated under the Framework
Educational Programme for primary education with adjusted learning
outcam es —a prograrmrme with "the same level of quality”, according tothe
government . Moreover, the government claims to have taken steps to ensure
that pupils with “special educational needs” are accurately diagnosed. It
provides opportunities to review the diagnosis in “revision centres” to ensure
thefairness of the system. Mearmahile, the Czech government inform ed the
European Commizsionthat special schools are gradualby wound down, Mamely,
of the total number of Roma pupils in elementary schools, z 7 % are now
educated according to the curriculum far mild mental disability (com pared
to 5.6 % during the previous school yvear). The government intends to end
this programme for all pupilsasof 1 September 2ozo.

The European Commizsion continued infringement proceedings concerning
discrimination against Roma children in education in Czechia, Hungary and
Slovakia in zo1g.

Or1a October zo1g, the Cammission communicated its reasoned opinion ta
Slovakia inthe context of infringement praceedings for non-campliance with
the Race Equality Directive. |t argues that, despite measures that Slovakia
took after the Commission’s formal notice in Apnl 2015, 8 disproportionate
percentage of Roma are still educated in specal schools, dasses for children
with mental disabilities, separate Roma-only classes or Roma-onlhy schools™
Inthis cortest, the Centre for Civil and Hurman Rights requested that school
districts in Terfia be redrawn to prevent Rorna school segregation, but &
court in Presov ruled against it. The school districts have been usedto justify
having children from a marginalised Roma settlerment attend a separate
afternoon shift within the same school az non-Roma children, who attend
the morning shitt. The centre’s appeal is pending ™

Az part of its measuresto tackle segregation, inzo1g the Slovak Ministry of
Education, Science, Research and Sport organised 6o two-day seminarsfor
1,211teachers and school staff on desegregation. They led to the development
of 117 desegregation plans for schools, The Slovak Ministry of Finance in
partnership with the Ministry of Education issued a report mapping the
segregation of Roma pupils. It finds that Roma pupils, especially those from
marginalised communities, are seven to eight times more likely to repeat
a school vear - and eight times less likely to erter university.® For more
inforrnation on the implementation of the Racial Equality Directive, see
Chaptar 3 on Racism, #enophobia and related intolerance.
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In Remania, the Mational Commission for Educational Desegregation and
Inclusionapproved, in M ovember 2019, 8 methodology for montoring school
segregation based on specific indicators? The relevant databasze iz expeded
to be populated with data by the summer of zozo

Hungary took a range of anti-segregation measures in 201g These include
establishing working groupsin school districtsto provide advice in educational
matters*® The Federation of Mational Self-Governments can also delegate
one member to this working group.

In February zo1g, the Budapest Capital Regional Court of Appeal upheld a
lewer court decision that found the Ministry of Homan Resources responsible
for allowing the searegation of Rorma pupils since 2003, The court upheld
the first-instance court arder for a fine of HUF 5o million (£ 142, 817)
However, it ordered the annulment of the part of the decision regarding
uzing the fine for civil society monitoring activities on desegregation
Following the court decision, schools referredto in the decisionand schools
with a high segregation index prepared desegregation action plans. The
Educational Authaority provides mentoring and supports the schoals’ staff
in the implernentation of desegregation reasures, implermented within
the ongoing EU co-funded project “Supporting schools which are at risk of
student drop-outs)®

In Bebgium, the equality body Unia issued itz annual report for 2008 in 2o
It em phasises that access to education remains difficult and urgent, and that
voung Roma are still overrepresented in special education. ®

Croatia adopted its action plan (zovg-zoza) for the implemertation of the
national Roma inclusion strategy zo13-2020 on 2zg August 2o, [ calls for
an expert assessment of Roma segregation in education and for measures
to tackle it *5t iz important to implerment this swiftly: in the school vear
2018 2010, there were 85 classes with only Roma pupils, an increase from
the previous year®

Arange of measures and initiatives aiming to improve equitable participation
continued in zove, A number of countries updated the action plans for the
implementation of their national Roma integration strategies (Croatia, =
Greece,*® Lithuania** and Slovakia™). Sorme also implernented measures
targeting specificaspeds of segregation in education.

In Bulaaria, the Ministry of Education launched & national prograrmme to
support municipalities intheir desegregation efforts. The programme will
target explicithy children attending segregated educational institutions or
who have dropped out of education ® North Macedonia adopted a new law
on primary education, which explicithy prohibits discrimination,
encourages interethnic integration and ervisages educational
rediators far Roma childrenfrom socallbv vulnerable familie s
In Polard, the lacal autharities continue to fund Roma schoal
assistants under the RBoma integration Programme 3 The
Parliarmentary Committee for Mational and Ethnic Minorities
requested more funding for Roma mediators3
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Slovakia introduced compulsory pre-school education for all s-year-old
children as of September 2029, This initiative aims to increase the pre-
school participation of Roma#However, the Mational Assocation of Town
and Municipalities guestioned the capacity to cater to all children. It plans
tochallengethe lbwat the Constitutional Court, arquing that the state gawe
raunicipslities new obligations without providing sufficient funding *

Cypnes implementedthe EU-funded DRASE (A0 Gosi; ZvoAwe ko Koo
Evroéne or Schooland Social Inclusion Activities) programme in g6 schools
across the country in 2019, The programme is not specifically designed for
or targeted at Roma, but tries to reduce early school leaving and im prove
school pedformance by supporting engagerment of Roma parents in the
education of their children®

Croatia cortinued ts scholarship schere, increasing scholarshipsfor secondary
school from HRE 500 to HRE 700 (€ 87 and € g4, respedively) per pupil
and for higher education from HRK 1,000 to HRK 1300 (€ 134 and € 174,
respectively] The scheme awards people HRK 1,500 (€ z0z2) for completing
thethree-vear secondary education progra mme and HRK 5,000 (€ 403 far
the four-vear secondary education prograrare®* Portugal also introduced
a scholarship scheme for secondary education Roma students, under its
Choices prograrmme 2* In the United Kinadem, the Wormen and Equalities
Committee report includes a number of specific recommendations on how
toimprove the education of Gypsy, Roma and Travellers+

A nurber of countries faced challenges in providing adequate funding far
effarts to promote Roma inclusion in education. In Lithuanda, the Action plan
for integration of Romainto Lithuanian society 20152020 (Romy inte gracios
JLigtuvos visuomene 20152020 rrety velksmiy planas) set out 18 measures,
There was onby enough funding to implement five in 20124

The Netherlands amended its financial support scheme for Sinti and Foma

pupils. School boards can still reque st special funding as long as at lea st four
pupils of Rama or Sinti background are visting the school
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PROMISING PRACTICE

Learning from
communities

on overcoming
barriers to
children’s education

In the United Kingdom, the MG0
Traveller Movernent published

A good practice guide for invproving
outcontes for Gypsy Roma and
Travelles children in educztion.

It outlines good practices from
Traveller Movernent's zo16-201g
project, which aimed to support
children fram ypsy, Roma and
Traveller communities ta enral,
attend and do well in school, and
to provide a safe environment free
from bullying and harassment .

The project imvolved Gypsy, Roma
and Traveller community members
at every stage, from its creation to
irmplementation. The guide provides
evidence of major barriers Gypsy and
Traveller parent s face in education.

It helps schools establish a better
understanding of Roma families and
closer cooperation with them.

For more information, see Travellers
Times (zo1g), "G¥psy Roma and
Travedter education - Celebiating
good practice’



4.2.2. Housing

In zo1x, many Roma across Europe continued to live in segregated areas,
often without access to public utilities, such as running potable water,
electricity, sewage, publictransport and paved roads. Moreover, when they
settle on public or privately owned land without permission, they may face
eviction. That could result inviolations of their hurman right s if they are left
homeless. Therisk is particularky highif children are invobved, because they
are particularhy vulnerable.

On average, 58 % of Roma live in households with no toilet, shower or
bathroom inside the dwelling, FRA'S 2016 survey found

In Raby, 450 Roma, including farmilies with children, were evicted an
10 May zovg fram their infarmal encamprent in Giogliano (Campania)
The local government, assisted by the police and army, carried out the
evictionfollowing an order of the judiciary for unsuitable health conditions of
the camp# On 16 May, Roma families with the support of the ME0 21 luglio
and the European Roma Rights Centre filed for interim measures with the
European Court of Human Rights (EGHR). On 17 May, the court grarted an
interim rmeasure, ardering the ltalian governrment to provide termparary
accommodation for the minorsinvolved andtheir parents, without separating
them.

After communication with the EGHR, the ltalianauthorities committed to
retraining from further evictions of these Roma families, who had moved
to an industrial area. The EQHR suspended the interim measures after
the authorities riade assurances that they would not evict the familiese®
Eventually the government, in cooperation with local authorities and local
social services, set up ataskforceto provide alternative accommodation to
thefamilies who are living in sheltersand reception facilities inthe municipal
termtory ¥

In Lithuania, Roma housesthat had been built illegally in the Kittirmai Roma
settlernent in Vilnius were demalished. ® According to the local Roma
Community Centre, there was no dialogue with those affected and they
received no legal information #* They also claimed that the Vilnius Division of
the tate Territorial Planningand Construction Inspectorate and the Ministry
of the Environment did not provide altermative housing. The Human Rights
Cormmittee of the Lithuanian Parliament intervened as a result. Subsegquently
the government asked the Vilnius Inspectorate to cortinue irmplermenting
the municipal Rorma integration programm e after zo1g.5°

In Czechia, the MGDs participating in the ‘Roma Civil Monitor pilot project®
claimed that ‘housing benefit-free zones’ are being misused to prevent
relocation of Roma, as they exclude tenants from housingbenefits. Introduced
in zo17% these allow municpalities to define housing areas where amy
new tenart will not be eligible for hausing benefits5 4 group of senators
challengedthisarrangernent befare the Constitutional Court in 2017, but the
court has not yet issued a decision.

General courts and regional government s have intervened by assessing,
and in some instances prohibiting, these practices, including in towns with
significant Roma populations, such as Kladnos and Dsti nad Labem 5 Maore
than o municipalities have declared housing benefit-free zanes. Sorme
caver entire tawns
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Inregardto Travellers, a court inthe Methedands recognizedthe special nature
of caravan-based life. It rejected an application by a housing corporation to
evict Travellers from a site inYaddinaveenand move themto specal trailer
hormes® It held that this would have conflicted with Articles 8 and 14 of the
Eurapean Corvention on Human Rightss?

In Belgium, the equality body Unia expressed concernabout the large-scale
police operation “3rike” on 7 May, which took place in the frameworlk of
penal law imvestigations and arrests concerning an organised crime scheme,
The police operation resulted inthe sezure of caravans, leaving oo families
with children hom eless =

Inthe United Kingdom, the Planning policy for Traveller sites za15 changed
the defintion of "Gypsies and Travellers” In September zo1g, the Equality
and Hurman Fights Commission published a report’® assessing how this
sffects local avthorities” planning for the provision of pitches in England.
The revised definition does not include those who have ceazed tavelling
permanently for any reason, including old age or disability. Apphyving the old
definition, the total nuriber of pitches necessany was 1,584 before 2015,
Afterthe change, that number dropped to 245, Gypsiesand Travellers who
no longer fallwithin the revised definition are required to have their needs
assessed under policies within the Mational Planning Policy Framework,
which expects authorities to assess the housing needs of different groups
within the community.

In the past vear, courts inthe United Kingdom grart ed more injunctions
upholding lacal councils” decisions to ban unauthorised camps on public
land. Since local councils made the applications against persons unknown,
cases were not defended.

One exception was inBromley, wherethe London Gypsies and Travellzrs group
was allowed to intervene and successt ully challenged the ban on camping
on public land. The group had registered z g injunctions granted nationside®
and argued that their curmulative effect would leave communities pursuing
their traditional nomadic life with nowhereto go except on private land. The
court foundthat the injuncion sought wa s not proportionate. However, the
Borough of Bromley appealed the decision

The caze iz important, especally inview of the government s Novermber zo1g
consultation on a proposal to give the paolice rore powers to "arrest and
seizethe property and vehicles of people wha set up unauthorised caravan
sites” ®# Leading Gypsy and Trawvellers’ rights campaigners consider the
proposal “inhumane"

In Bubyaria and Serbia, courts ruled on cases related to the eled ricity supphy
of Roma houses.

In Bulaara, the electricity company used to place the electricity meters at
hard toreach places —a practice applied only to those Iving in neighbourhoods
with a predominant Roma population. The Commission for Protection against
Discrimination sanctioned the compamy for dizcriminationand the compamy
filed an appeal The Sofia Gty Administrative Court confirmed the equality
body’s decision and sanctioned the electricity comparmy with a fine of BGMN 250
lapprosimatehy € 1250 It alsoinstructed it to place the elecricity metersin
the Roma neighbourhood at the same height a5 inthe other neighbourboads,
as well astorefrain, in the future, from treating its customers unequally
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InSerbia, the Higher Court in Mig ordered the state-owned power company to
restore the provision of electricty to an informal Roma settlement because
of health risks and adverse effects on the education of children. The Roma
community, with the support of the European Roma Rights Centre, claimed
that their access to electricity was discriminatory because the compary
required collective paymert for the entire community, charging all its rmerbers
the highest rate, whereas it charged non-Roma households individualby

4.2.3. Health and employment

Unlike education and housing, where segregation is wisible and easier to
track, segregation in health and employvm ent is more subtle and difficult to
track. Cases of overt segregation in health facilitiez are rare.

In April zo1g, the Furopean Cormmittee of Social Rights (ECSR) published its
decizian on the merits of the complaint furooesn Roma Rights Centre v Buigans
(Ma. 151/2017). Roma waomen have less access to repraductive healthcare in
public hospitals, specfically during pregnancy and childbirth, The EC5R held
Bulgaria responsible. The initial complaint alleged that Roma women are
routinely segregated in maternity wards, but the ECSR ultimatehy determined
there was insufficient evidence that thisis a systemic practice®

Segregation in hausing can also affect health. Bad-quality housing, lack of basic
infrastructure, such as sewa ge andrunning water, and a polluted environment
attect health and the quality of life. Segregated Roma neighbourhoods or
settlements are often in areas with worse ervironm ental risks than where
the majority population lives (see Box) Informat ion on differences in health
status (2.9, rmorbidity or mortality rates) based on ethnic arigin is limited
and rarely publicly available. However, the |ving conditions in segregated
hausing are a ssociated with increased risk of health hazards.

FREA's Boma surveys in g EU Member 3tates show that
Foma more often live in areas facing environmental
problems such as pollution, grime, smoke, dust or
pollted water than the general population® Inthe
rajority of the nine countries, Rama living in segregated
areaswhere most orall perzans are of Rorma background
aremore affected by environmental problemsthan in
areas where onby some or no Roma are living (Figure
4.2). Qualtative research and territorial ma pping suggest
that such segregated practices canamount o violations
of fundamental right 5.
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FIGURE 4.2: PERCENTAGE OF PEQPLE LIVING INHOUS EHOLLES WITH
CERTAIN ENVIRONMENTAL PROEBLEMS, HOUSEHOLD M EMEERS,

BY TYPE CF NEIGHBQURHOGD, WEKGHTED™*~
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The recenthy released Ervironmental
Justice Atlas displays how Boma
communities on the outskits of
cities have cometo live around
abandoned industrial sites ar
landfills or other places being used
as deposits of harardous waste or
discharges from industries and mine
complexes. This type of housing
segregation can lead to long-term
health risks, including mercury or
lead poisoning affecting children.

Anirteractive map showsthe
locations of Roma settlernents in
ervironmentally degraded areas
and provides details for each

case. |t shows the magnitude of
ervironm ental problemsfacing
ertire Roma carmmunities. The
creators of the Atlas claim that this
amounts to environmental racism.



FROMISING FRACTICE

Bridge to business:
promoting access
to employmentin
the private sector

In 2019, Open Society Institute -
Bulgaria cornpleted the project
Bridge to Business, funded by

the EJ Employment and Saocial
Innovation programme 2014-2020
andimplemented in cooperation
with the Autonomia Foundation
andthe Central European University
(Hungary). It aimed to improve the
access of voung Roma (18-=5] to
employvment inthe private sector
andgive them a chance of higher-
quality jobs.

The Bulgarian component of the
programme covered 121 young
people with secondany or university
education and 170 Boma high school
students from different regions

aof the country. The programme
provided the participants with career
origntation, assistance in contacting
emplovers, and tailored training
and mentaring afterthey gained
employment. Besides access 1o
high- quality jobs forvoung Roma
professionals, it aimed to prevent
earby school dropout by providing
the high school students with
positive role models and support
from older peers.

The businesses also benefited. The
programme both connectedthem
with mot vated voung professionals,
andaided the paricipating
companies in developing and
implementing internal procedures for
pramoting diversity and inclusion at
the workplace.

For more information, see the Bridge
io Business webslie.

Most measures to improve access to healthcare for Roma inzo1gused health
mediators, For example, 22 Roma health mediators workin 1o municipalities
in Morth Macedonia. [tz national action plan for Roma health provides for
atotal of 50 health mediators by zozo4% Slevakia used funds from the
European Social Fund for health mediation *¥ In Sweden, the MGO Rorma ¥outh
Assacation recetved funding from the Agency for Youthand Civil Society
Issuesto continue the project Young Roma Health Motivators in Halmstad. =

In Hungary, action on healthcare for Roma is part of a broad long-term social
support programme for the 300 most disadvantaged settlements with a
total combined population of 270,000, most of them of Roma origin. The
‘Presence programme’ camplern entzthe work of existing public servicesz. The
Interior Ministry's main partners are civil society and religious organisations,
coordinated by the Commissioner of the Prime Minister. The programme
started in the first 31 settlements in 2o012.™

In Bulgania, the A dive Ctizens Fund provides 25 scholarships to Roma studerts
inmedical courses. Theaim isto support the development of qualified Roma
health professionals so that they canwaork towards improving the health of
Rorma community and act a5 positive rale rmodels far their peers™ Serbia
employs Roma health mediators; however, their recrutment is project based
and their remuneration is much lower than the minimum wage in >erbia.?*
Horth Macedonia irtroduced a right toa gquararteed minimum allowance for
poor households under specific criteria, and provides public health insura nce
if people cannot obtain it otherwise ™

Employment

Seqgregation in education and housing affect s employmert as wellas health,
For example, voung Roma (aged w-24)wholive in segregated areas (with
difficult ar no access to public tmnspaort, as well as a negative reputation) have
much poorer-quality employment than those lving in unsegregated settings,
FEA data from 2016 show Innon-segregated areas, 47 % of emploved Roma
have a permanent contract, compared with onby 22 % in segregated ones?®

In 2049, the Roma organisation Fundacidn Secretariado Gitano published a
corparative study on poverty and employvment of Rorma in Spainin 2018 %
It finds lowe levels of particpation of the Roma population in the labour
market, marked by precariousness, weak protectionand low guality of jobs.
The study also highlights that Eoma wormen are doubby disa dvantaged, both
as women and as Roma.

tearwhile, Finland reported positive developrments in Roma ern ploym ent
and entrepreneurship over the past 10 vears. The Ministry of Econornic Affairs
and Employment (- j3 efkeinoministend /arbets- och ndringsministeret)
commissioned the study, which came out in Movernber 2012.77 However,
unemployrment remains higher among Boma than among the general
population, it points out. Among other measures, it recormmends that
employment services recruit more Roma, to faclitate Roma access to the
labour rarket ™ However, Roma NGOs estimate that twa thirds ar rore of
Raoma are unemployed, as quotedin the fifth manitoring oycle report of the
European Commission against Racism and Intolerance ™
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Efforts to improve Boma access to decent work continued, General
measures aimed to improve equal access to mainstream employment.
Small-scale intiatives specifically targeted Roma and were oftenin
cooperation with civil society onganisations. Most of these intiat ves
focus on training to improve opportunities inthe labour market for
Roma. Some target specifically worm en andfor voung people.

In Bulgaria,® Creatia,® Hungary,®= Serbia® and Slovenia,® Roma
benefit from large-scale horizontal programmes by national
employvment agencies and other public entities for training, career
orientation, developing job seeking skills, etc.

Sarme courtries also reported actions specifically targeting Roma in 2014
Faor instance, in Austra, the Ministry of Labour, Sacial Affairs, Health and
Consumer Protection supporied media workshopsasa part of the Romblog
Digital Evolution project, providing media literacy and skillsfor Roma vouth
to improve their chancesin the labour market =

In Bulyaria, the municipality of Rakitovo stated the project Fora better life
inthe rmunicipality of Rakitove’ Lasting 18 marnths, the project will support
economically inactive persons, especialby Boma, to help them participate in
the labour market # The Bulgaran Mational Employmert Agency implemerted
special workshops involving Boma mediators to improve the access of
unemployed Boma tothe labour market and motivate them to register with
the bbour offices *

Serbia recognised Roma asjob seekers who face specific challenges inthe
labour market and provides them with self-emplovment subsidies #

IntheMethedands, t he Ministry of 2ocial Affairsand Employment coordinates
actionsforthe socal inclusion of Roma and Sinti In earky 2o, it decided for
the first timetoincdude among its labourmarket integration initiatives a pilot
project for mediators supporting Rora and Sirtivoung people in secondany
education and vocational training *¥

Morth Macedonia has a revised operational plan for active programmes,
employment measures and labour market zervices for 2o1g. [t includes
measures encouraging employers to hire Boma, supporting Roma
entrepreneurship and improving skills =
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FRA ACTIVITY

Roma and
Travellers Survey
2018-2019

Inresponse to the need for

data in EU Member States with

relat wehy small numbers of Roma
and Travellers, FRA designed and
implermented in zo18 20108 Roma
and Travellers survey to collect
comparable data in six Mem ber
States (Belghum, France, Ireland, the
Netherlands, Sweden and the United
Kingdom). It collected information on
awide range of aspects of social life.
They include care sacio-demographic
indicators such as labour market
participation and level of education,
asz well a5 housing and living
standards, including access to public
utilities and basic housing amenities.

Furthermore, respondents were
intervizwed on their experiences

of discrimination ina variety

aof situations. These include in
education, at wark, when looking
for work and housing, and accessing
healthcare, The survey also looks at
contacts with the police.

The survey wasimplemented in
consultation with Borma communities
and national organizations. The

data will allow the monitoring of
segregation invariousareas of life.
The fieldwork ended in June 2019
and first results will be available

in zoz0.

See FRAY webosge on the Roma and
Travealters Survay 10182070

4.3.
DESEGREGATION MEASLUIRES NEED RELIABLE
DATA

Since the launch of the EU Framework for Mational Boma Integration
Strategies in 20117 the European Commission, in close cooperation with
FEAL, reportsannually on progress in Roma integration. & range of problems
with segregation in housing and in education appear fror the data that
FREA's surveys provide.

FEA surveys® are particularly important gieenthe ongoing lack of relevant
offical dizaggregated data. This makes it challenging to monitor the impad
of Roma-targeted policies and measures, in particular on desegregation in
housing and education.

The lack of official data alsa hampers reparting on the EU's pragress on the
Sustainable Developmert Goals (30Gs) of the global Agenda zoza0.

Eurostat reviewed the EU's 300G indicator set in preparationforthezo1g edition
of the EUs monitoring report on progress towards the S0Gs In January 2o1g,
it published the outcom e Given the lack of official data disaggregated by
ethnic origin, the indicators used to report on 500G 10, ‘Reduce inequality
within and amaong countries’ were not capturing the situation of Rorna
whoarevulnerableto poverty and social exclusionand such data were not
included in the zo1g edition of the EU's monitoring report

Ahead of the UM High Level Palitical Forum on Sustainable Development an
the Agenda zo50 addressing the theme ‘Empowering people and ensuring
inclusiveness and equality’, FRA devoted the first chapter of its annual
fundamental rights repart to the interrelationship between the hurman
and fundamental rights framework and the 5DGs. It focused on 500G 10, on
reducing inequality, and 301G 18, on peace, justice and strong institutions. FRA
recormnmended that “Mermber 3tates should collect and disaggregate data
relevant for the implementation of 0G5, particularly as regards vulnerable
and hard-to-reach population groups, to ensure that no one is left behind”
[Opinion 1.6).
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The President of the UM Economic and Social Council highlighted that improving
the capacity of national statistical systems to generate data and measure
progress towards implementing the Goals “was identified as a prominent
izsue, in particularthe need to produce disaggregated data to identify exacthy
wha is being left behind and ta inform effective action.™ Moreawer, the
zoig synthesis of voluntary national reviews noted that “limited evidence
and data disaggregation clearly remain key challenges for many, if not all
countries, developed and developing alike "+

Mational-level efforts towards that aim remain fragmented, however. ome
rational stakeholders are reluctant to acknowledge the needto collect data
dizagaregated by ethnicity. For exarple, in Portugal, the 2021 Cenzusz Warking
Group an Ethnic-Racial Issues recormmended including a question on “ethnic
and racial arigin andfarbelonging” in the zoz1 Census. The Mational Institute
of Satistics reportedly rejected this because the question was formulated
in a complex way and there was a risk of institutionalising ethnic-racial
categories® On the other hand, some test novel methods for generating
data on the situation of groups wulnerable to poverty, social exclusion and
violation of rights (see Box).

www.parlament.gv.at

PROMISING PRACTICE

Collecting data on
the situation of
groups at risk of
poverty, exclusion
and violation

of rights

The Mational tatistical Institute of
Bulaaria launched a project pilating
novel methods for generating data
onthe situation of groups vulnerable
to poverty, socal exclusion and
wviolation of right s, Implemented

in partnership with FRA and with
financial suppart fram the EEAS
Mormegian Financial Mechanism,
the project will conduct a large-
scale (15,000 households) sureey
to generate representative data on
the situation of Roma, children at
risk, older people and people with
dizabilties.

The data will make it possible to
calculate key indicators for informing
and mantoring a number of key
palicy framewaorks: the UM SDGs,
poverty reduction, social inclusion,
anti-discrimination or hate crim e,

It will construct a nurmber of
“yulnerability maps" to visualise
the territorial distribution of key
indicatorsand shed light on various
aspects of segregation.



FRA opinions

The Furopean Cormmission’s GWdance for Memrber Siates ‘—
on the use of Europesn Struciueal and investorent Funds in
tackiing educationsl and spatial segre gation requires that,
inall houzsing and education operations, the desegregation FRA OPINION 4.1
principle should be considered as a first option. The note
explicithy points out that construdtion of new educational
facilities in spatialky segregated neighbourhoods should
be avaoided.

There is little evidence of progress in tackling segregation
ineducation since FRAS last survey in 2016, Roma students
continue to be placed in separate classes or schools, in
some cases segregated special schools, despite the
existence of tool-kits, guidesand manuals on educational
desegregation that experts and civil society organisations
have produced.

57
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Article 4 of the Charter specifically recognises and respects ‘_
the right to zocial and housing assistanceto ensure a decent
existence for all those who lack sufficient resources, in
accordance with the rules laid down by EU law and national law FRA OPINION 4.2
to combat zacial excluzion and poverty. Moreover, inter national
human rights instruments, suchasthe International Covenant
on Economic, Social and Cultural Rights and the European
Social Charter (Revised), require states to ensure housing of
an adequate standard for everyone.

an adequate

Despite that, mary Roma continue ta live in segregated zettings,
often in appalling conditions. When Roma Ive in houses ar
shacks without building permits, some local governments
continue to evict them without respecting the safeguards under
international human rights law, and lzave them homeless,

ke
their

Segregation on grounds of ethnic arigin violates Aricle 21 of
the EU Charter of Fundamental Rights on non- discrimination,
as well as Aricle 5 on equal opportunities and Article 12 on
housing of the European Pillar of Social Rights.

Measures addressing segregation should be based
on data dizaggregated by ethnic arigin. Such data are
currert b lacking in most EU Mermber States. Some
FRA OPINION 4.3 Merber Statesare reluctant to collect or acknowledge
the need to collect data disaggregated by ethnic
origin. 2uch data will be necessary for monitoring the
proposzed enabling conditionsapplicable to ERDF, ESF+
andthe Cohesion Fund. One of the fulfilment criteria
for the enabling condition 4, " mare social Europe
by implementing the European Pillar of Social Rights",
requires specifically that Mational Roma Integration
Strategies include mea sures to prevent and eliminate
segregation.

hould allow

monito
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nacionanh maniina Wiade Repuhile Hraeske) (Juby 201 9), Action plan for
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Amnesty International, p. 7.
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Czechia, Ministry of Education, Youth and 5ports (nistesovo Solsevi midotezs a tilovichovy) (2m o), The Czech
Republics observations o the submissor of Amapesty International, Forum for Human Aights and Open Society Fund
Fragoe on the execortfon of the 0, K. and Oers o the Czech Repoblic jedgmane Reply from the aothorities (26008 2om g}
following a communication from a MG in the case of 0H. and Gthers w Credh Reauhiic (Application ko, 57325/00),

27 August oo,

European Commission (2o4g), 'Letters of formal notice’, Octaber infringement package: Key decisisns, 10 October 201 0.
Slovalkia, District Court (Qkresny sid), Presow, 20 CHg/2mé, 27 Februany 2o,

Slovakia, Value for Money Department at the Ministre of Finance of the Slovak Bepublic (Utvar hadnats za peniaze
Ministarstve Fnangi Sovenske Republly and Institute of Educational Policies at the tMinistny of Education, Science,
Rezearch and Sport of the Slovak Republic (ngtitit vedaidvace politky Adinisterstva Sholstra, vedy, viiskumy a Sportu
Slovenskas reoublily) (zog), Revision of axpensas for groros ot sk of poverty or social axciusion (Revizia widavkov na
shupiny ofrozend chodobou alebo socklmem wyltfenin: Friebeing spréva), lanuary 2010, pp. 33-35 and 41-48.

fliniztry of Education and Research iddinisteryd Educagel s Carcatdn)) (2og), Grdar fo. 5833 /2005 for anoroving the
Mathadalogy farmanitadng school segragation in pre-uaiversity education (Orainul nn 5633/20 19 pentry aprobarea
Mzrodalogiel de monitorizare a seqragdril seofare in fnvdrdmanto! preonivarsitar).

Hungary, Act 134/ 2ci6. (W140) Government decree on organisations participating in the mairtenance of public
educational functions, and on Klebelsberg Centre (Korm. rendelet az dlami kiznevelést kiznevelési feladar elfatdsiban
fenmiartoként része wewd szervekrdl, valamint a Kebelsberg Kozpontrof).

Hungary, z. Pf 21145/2018/¢, accessdble via website Collection of Judidal Decisions by entering the case reference
numberin the "Hatarzat azonositas" wind o,

Hungary, Education Authority {lktatasi Hivatal) (zoe), 'Support for institutionz toaddress the ridc of dropping out from
achool' project progress update (A fanmél femorzsoldddssal veszalyezretert mdzmam el tdmogatdsa).

Belgium, Unia (faterfedemal Galilekansenmntrum / Centre intemédésal pow Fégalitd des chances) (2014, Anaual seport
2018 — Restagng hwnan rights (Jaarverslag 2008 - Mensenrecheen in ere erseeflem), Brussels, Unia, p. 7o0.

hid, p.71.

roatia, Office for Hurnan Rightsand the Rights of the Mational Minorties of the Governrment of the Republic of Croatia
(Ureg za fjudska prava | omva nacionalnih maning Vage Republle Hrvatska) (2o19), Action ofan for the imolamentstion
of the national Roma integration stratagy zo1g-aeao, for zo10-2 cac (Akcfiski plan 73 provedb o Macionalne strategje za
wkffudivanje Roma 2019, -2020.), 20 August 200,

roatia, Office for Hurnan Rightsand the Rights of the Mational Minonties of the Gosernment of the Republic of Croatia
{Lred za fjudska prava / piava nacionalnh manina Vage Republie Hrvacske) (2o19), Repart on the Imolemantagon af
the Mational Roma inclusion Srategy zeiz-zcze, for 2008 (Javfeiie o provedli Nacionane siraregife za ukliviivanie
Aoma, za razdoblfe od 2017, do 2020, godine, za 2008, goding, 2o Augus 2o,

(rogtia, Office for Hurman Rightsand the Rights of the Mational Minorties of the Government of the Bepublic of Croatia
(Urad za fivdska prava § arava nacionainih manjina Wads Repubilize Hovatskha) (zo19), Actian plaa far the imolementation
af the aational Roma lAtegration strategy zowg—z0z0, for zo15—= ozo (Akcfski plan za provedbu Nacionalne strategfe za
vkfuéivanfe Aoma 200, —2020.), 25 August zoi .

Greece, Special Secretariat for the Social Integration of Rom a (Eidw Meouuorreto y Tw Kok ‘Brradn v Poud)
(2o ), Mational operational action plan for the social imtegration of Roma (Fovue Emyoymmendd Decdin Apdons wr v
K] Evrerds moow Paps), June 2o,

Lithuania, Ministry of Culture (KUltlros ministania) (2o15), Apomval of action pfan forintegration of Roma athaic grown

o Lithuanian socery zeiw-zoee (Jsakymas dél romy integraciios j Listreos wisromens 2012020 mety velksmyr plaro
patvireinimey, Mo, W -g8, 20 lanuary 2ois,

Slovakia, Govemment of the Slovak Republic (Widda Sovenskel Repubiky) (2oi9), Updated action plan of the strategy of
the Slovak Republic on integration of Roma until zozo for years 2oig-2020 for areas D.z4 area of education, D2z area of
ermployment, 0z area of health, D.2.4 area of housing and 0.z area of financial incluzion (Akrrafzovand akimé plmy
Stratégie pre integracir Aomov do rokis 2020 13 reky 2019 -2020 pre ollasti: .21 Oblasfvzdeldvania, 0.2 2, Oblase
zamestnarest, [.2.4 Masy bvvania, D25 Oblast finandréhe zadlemenia), Appendix 3, task 44, adopted by the Slovak
government on 17 January zod o by resolution 26, 20 0.

Eulgaria, Ministry of Education and Science (Auyromenomen b8 0808z 008 HUSTO U HaWKema) (2o o), Mational
Programme ,Supporting municipalities toimplement educational desegregation activities" (Hagropansa npozpama
Alodnoirazange ya o SUUHLTe 28 peanUrpage pa delroany 23 o0pa20 oA oA decezpezayrd).

Morth flacedonia, Law on primany education {(3axoy za ooqoenamo ofoazoeaque) (2org), Offical Gazatee of the Republic
of Worth Macedonsa (Cavacdey eecuuy ba Peavdaurka Ceoeoya Maxedonua), Mo 161/2me, § August 2010,

Poland, tinistry of Interior and Administration (lbinsrersnwn soumw we wne trenych Jadminisagl (2mg), Steth report

an the situation of national and ethnic minorities and the regional language in the Republic of Poland (Szésty raport
dotyczacy sytradii muiefszoscl narodowych [ etnicznych oraz jez vka regionalnego w Areczyp ospolital Polskiz]), draft
repart under consultation.
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Poland, Gffice of the Sejm (Kancelana Sapmu) (zo19), Full tranzcript of the meeting of the Padiamentany Committee
for Mational and Ethnic Minorities (Mo, 873 of 15 lanuany 201 (Pelny zapis przebiegr posied 22nia Komisii mniefczoscl
nmarpdowycl §etniczmedr (Mr 87} 2 dnia 15 stycznia 2009 1),

Slovakia, Act ho. 27/2019 Coll. of 27 June 2019 amending Act ko, 245/2008 Coll. on care and education (the School Act)
(Zakon £, 200/20mg Zz,, ktoryimen(a dopliazdkon £, 245 /2008 2z, o wichowe 3 veaeldvans (Sholskyzdkon)).
Slowvakia, TASR (2o g), 'If the Mational Asseriby of Slovak Republic approves compulsony nurseries, we tum taothe
President and the Constitutional Court' (Ak MA SR schwvall povinné Sk by, obratime sa na prezidentho 3 fsravny

si), 28 Juby 2ong; Slovakia, SITA (20 g), 'There isno money for compulsory nurseries, the association of towns and
riunicipalities will file @ motion with the Constitutional Court' (va powinmé $kolow chybalt penfaze, zdrufenie miese

a obef podd podnet na Gstawmy sod), 28 Movember 2o 0.

Cyprus, Ministry of Education and Qulture (¥mausycia Mondeios ke Talmgeali) (2019), Anaval repait 2098 (ETgem
Lxbery 208).

Croatia, Ministry of Science and Edution (Wlinisrarstvo manostd§ obrazovana) (2on9), Bylaw on the Criteria and Form
of Exercize of the Right to Scholarzhip for Students plembers of Eoma Mational fdinority forthe School Year zogy zozo
(Fravilnik o nvjeiima i pachw ostvarivan prava na ar¥avny stipendie za stedent pripagnike romske racfonalre
margine).

Formore information, see the High Commissionerfor Migration web page on the first meeting of the ROMAEdue
schelarship helders and the High Commissioner for Migration webpage on the Rema Educa schelarship.

United Kingdom, House of Cormaons, Waomen and Equalities Committee (2og), Fackling inequalities faced by Gypsy
Roma and Traveller communities — Report somimary, 5 April zo1g.

Lithuania {2019}, Communication of MFP-Lithuania with the Department of Mational Minortiez underthe Gorernment
of Lithuania {Tautiniy mafumy departmentas pria LR Wymausyhas), 13 fAugust am g,

Mational platform for eduction for Traveller, Boma and sinti children GWRS (Ondarwis sa0 Woomwsagen-, Roma-, an
Sintilkandaren) (2o19), *Special funding for zchool year zmg-2010' (Bizondere bekostiging schooljaar 2019-2010),
pressrelease, z June 2o,

FRA& (2o 6), Second European Union Minorities and Discrimination Survey, Roma—Selected findings, p.34.

Italy, Roma camps: the eviction order signed (famgf rom: firmara Fordinanza df sgombaro), 12 April 20 0.

Italy, City of Giuglianoin Campania, Maples Province (Citd 4 Giugfiana in Campania, Pravinga aF Magalil (2o o),
'Transfer of people and things from the semtlernert of nomads located in Localita Ponte Riccio via Vicale Viaticale for
hyrgienic-zanitany reasons, clozure of the same' {frasferimanto 4f parsone & cose dallinsediamento di romadi site in
Localita Pomte Riccip via vicinale Viaticale per motivi igienico - sanitari, chivsora defle stesso), 5 April 2010

Amnesty International (zoig), 'Rema sill homeless after forced eviction’, Letter 1o the Prezsident of the Council of
Wlinisters, 11 July 20 .

Associazione 21 luglio (2omg), ' The European Cour's warning tothe ltalian government has its first effects in Giugliano
in Campania' ( monite della Cor e Frropea al Governe taliane sortisce [ primi efferd a Girglane in Camgania), press
release, & lune 2019,

Lithuania, Human Rights Cammittee of Seimas (Savma Zmogaus telsy komitetas) (2ai9), 'Pressrelease of Hurman Rights
Committee of Seimas: "Between heaven and eanth - The settlement isbeing demolished, no places to live are available,
noemployment and rooms for buziness to rent™' (Sefma JTK pranesimas: “farp dangaos ir ¥#2més — raboras griarnamas,
keor qwventi nepasitlo, fdarbint nenori, patalpy veiklal nenromaofa™), zo March 2019,

Lithuania, Roma Community Centre (RO wiswomands cant@s), communication of the Lithuanian Social Research Centre
(LSTC) with the laweer of the Roma Community Centre on 12 September 2010,

Office of the Govemment of the Republic of Lithuania {Liatuvos Resoublikos Wyrnausvhés kancaliana) (2o1g), Protocol of
the consultation meeting on Roma housing, Mo, W-1z9, 23 April 2o,

‘Roma Civil Moniteris a pilor project supported by the European Commission onder which over oo MGOs in 27 tlember
Statesprepare montoring reports on the situation of Roma. The MGOsparticipating in the project in Gechia are: Slowo =,
Rornodrom, Cteviend spolecnos, 10 RBoma Senvis, Romana Jasnica, and Romea.

Czechia, ot Mo, o827 Coll. on an amendrment tothe Act on Aid to Peoplz in Material Distress Mo, 144, 2006 Coll, as
amended, and the Act on State Social Support Mo, 117 005 Coll, az amended (Zakon £ edfz oy She, ktarjm sa manf
rakon £ 1r1faoed She, o pomoc v imoind nouzr, ve zndnt porddjEich pledoisl a @mkon £ wipfoeg She, o stataf sociaing
padpofe, ve ZnEnt napsdjEich predois), 5 April zony.

European Commizzion, Foma Jvil fonitor (2o o), Tvil sockety monftoring report on implementation of the mational
Roma mtegration seraregy in the Czech Repoblicr Assessimg the progress in four key policy areas of the st@regy,
Luxermbourg, Publications Office, p. 28,

Czechia, Denik Referendum (2o 9), 'Kladno loses its benefi-free zone: A crack opens up in the discrimination' (Kladme
ifide o beadoplathovon somo Diskriminace dosrala whlno, 18 tarch 2m .

Sernam.cz (2019, ‘The biggest urtan "ghetto” (st nad Labern heads to court: a representative attacked the benefit-free
1one [‘Mejudrsf masske “gherro’ tIstfnad Labem mitfk soudy. Bezdoplatkovor zony rapadla zaseopivelia’),

28 March 2019,

CT2q (zog), 'Gties hail benefit-free zone s Thizwill nat solve the problem, warnsthe Institute for Social Inclusion®

("M Eska si pochvaluif bezdoplatkové zomy Thn se ale problém mefest, varuje lnstitet pro socialnf inkluzi), 17 by 2019,
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Metherlands, Sub-distict Court (Kantonrecheer) (zonoh, Case no, $8g8244 O ECPL 18 -194%, ECLEMLREDHA 201 007 6,

10 [anuary 2oig.

Eelgium, Unia {interfedesmal Galkelansanmentrun / Cante inrarfdgdral powr Mgalied des chancas) (2og), Seizure of
Travellers' caravans: A crtical situation for families' {'Qok mensenrechten it beslag geromen’ / *Saisie des camvans des
gens 4 woyager nne sitration critiqure poor les familles?) 17 May 2019

United Kingdam, Equality and Hurman Rights Gomriission (zo14), Gyesy and fraveller sites; The revised planning
defiition’s impact o assessng accommaodation reeds, September 2o,

United Kingdam, High Court {2oi), Brombey v Persons Uk, 17 May =0, pam. .

United Kingdom, Trawvellers Times (zo049), ‘'Crovrdfunder launched to support legal challen ge against ““Ra ST anti-
Traveller injundions', 14 Movember 2o,

United Kingdom, Home Office, plinistry of Housing, Communities & Local Government and Patel, P {2015), Gowarmment
comsults o new police powrers o criminalice cnarehorised encampmants.

United Kingdom, Travellers Times (2019), "Gypsies and Travellers react to”inhumane” Government crackdoswn on
unauthorized camps', 12 November zais.

Bulgaria, Sofia City Administrative Cour (Admukromaamuesy £+8 — Cadua-zoa8) (2oiq), Decision Mo 74 of

2 February zoig on administrative case Mo, 4604,/ 2008 (Pelreye Ne 747 am 8,05 20410 2 Ma ACO N0 adm. & Nz
481/z008 2), 8 February zaio.

Serbia, Higher Court in Mg (W6F sud o M), 4 1 Mo, 4748, 24 December 2o, published in Januany zo19, press release
bythe European Roma Rights Centre.

ECSR (2o o), European Roma Rights Cencra (ERAC) v Bulgara, Complaint Mo, 181520 17, 19 April 2om g,

see FRA (zme), Second European tion Mirorities and Discrimination Survey, Aoma Selecred findimgs, p 34

finistry of Latour and Social Policy (Mususmenomes 28 moyd U coguiaga noanmuxa) (2o15), Mational action plan for
health of Roma 201 5-2020 (HIIHAASH JRUICHT TAGH 23 30DASCME 2015-2020).

Slovakia, Mational projed Field social work and field workin municipalities with prezence of marginalised Romani
communities | (Marodny projekt ferénna socialna praca a terénna praa v obdach s pritompostor marginalizovamidr
romskych komonf [, project duration January 2016 1o December 201 g; Mational project Field Social Work: in
funicipalities | (Narodny projekt ferénna sociding praca v obeiach I, project duration April zoi5 10 September 2omg;
Mational project Community Centres in towns and municipalities with Marginalized Romani Communities | (Marodny
profekt Komoniiné cemird v mestach a obeach s pritommoston MAK L), project duration Mowem ber 2015 to

Decernber 2ong; Mational project Support of selected social srvices of crisiz intervention atthe community level
(Ndrodny projekt Fodpora velranyvich socidlmyech studiel kifzove] frtervencie na komuoniene) Growvni), project duration
October 2015 1o September 2019, Mational profect Supnort of pre-primany education of chilgren from mangnalizad
Romani Communities | (Marodny profekt Podpora prederimanneale vedeldvania deef 2 MAK ), project duration

January 2o 6 toDecember 2ong; National project Healthy Communities 24 (Marodny projekt Zdravé komunity 2 A),
project duration January 2m7 to December 2019 Mational project School Open for Everyrone (hareamy projeke Shola
otvorend viethyim), project duration February 2019 1o Movem ber 2014,

Sweden, Roma Youth Association (Romsks Ungdamsfirbundat) {zoi q), 'Roma health promaters” (Romska
h&lsainspiratises),

Hungary, inistry of the Interor (zoig), 'Implementation of social integration requires awoperation’, 28 August zoig.
Bulgaria, Adive Citizens Fund (Ooud, Axmuendy zpaocdanu™ (2o10), Tall for schafarships for Roma studants in health-
refatad discinfines’ CFoHKYpC za 0TNYCKAEHE HE CTHMNEHSM A HE CTYGEHTI OT POMCKM MPOPENDL, MZUYE2aw M 200 3eH 1
CreyuanHocin?), press releass, 10 Odober 2019,

Serbia, SKRUG - League of Roma (2o o), Report o0 the imolemantation of opemtional condusions of the *Sagial indlusion
of Romain the Republic of Sadia’ saminar for the Ootobar 2oty to Gurobar zeme parod (Jzvadtaf Stalne konferencie
romski pardenia gradana (SKAUGE) - Lige Ruma o mplementadii Opemtivnily zaklindaka sa seminara , Socjalre
vkfuéivanfe Aoma [ Remking o Republid Shifi” za period oktobar 200, - oktobar 2009, godine), Odober 201,

pp. 15, 34; discussion at the Borma s2rinar, organized by the Serbian Gowernment 5ocial Inclusion and Poverty Beduction
Unit (Tim za sacialia widusivanie § smanienie sicomadtva) and the European Commizsdon, 23 October 2odg, nates an fil:
with contractor

Porth flacedonia, Law on Social Protection (3akok 25 coyqufaadams salmima) (2o o), Offical Garatte af the Reaubiic af
Marth Macedania (Capmesen eackuk Ha Peaysarka Ceesara Makedo byja), Mo, 104/ 2009, 23 May 2010,

FR&, {2018), Transition from edumtion to emolowment of vowng Roma in nine EU Aember Stes, Luxembourg,
Publiations Cffice.

Foma Secretariat Foundation (Fundacidn Secra@riad Gitana), Fundadon [SEAR (o), Compaative study on the
Sruation of Roma people i Soaim in relation to emplovment and poverty zow (Estudio comoarado sobee fa siwacidn
e fa pohlacidn gitana en Espadia en relaciin af emaleo v b pobrega ze08), Sere adernosTeécnicos, Mo.129, Madrid,
Fundacidn Secretariado Gitana.

Finland, Jauhola, L, &ding, b, Katinen, B, Luokkonen, T and Oosi, O, Cwal Group Oy (zoda), Emalawmant,
entraprenaursiin and Jahaur market intagration of the Rowma (Romanien evdllisyws, wiitedivys @ tydmarkkinoife
mtegroftuminen/Sysselsdrening och foreragande bland romer odr om integrering av romer pd arbetsmarknaden),
Publications of the Ministry of Economic Affairsand Employment 2o10:58.
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Ihis, pp. 119-128.

Council of Europe, European Commizsion agains Racism and Intolerance (BRI {zme), EORY pepore on Anland Fiftl
monitering evclal, CRIC2m 038, Strasboung, 18 June 2010,

Eulgaria, Ministry of Labour and Social Policy (i usromenomed Ha mowda 1 o juaaHama 0o anmusE) (2o,

Letter ko, 39-266/ 27,00, 2010 to the Centre for the Study of Democracy (Tucmso Ao, 30-28 62 700 20 &0 [feumeoa 23
UFCAefsate Ha Semarnaljiama), 5 October 2015,

Croatia, Office forHuman Rights and the Rights of the Mational Minorities of the Gowernment of the Republic of Troatia
(Urad za liudska pava | pava nadganainih manjing Wads Republice Hevatske) (2o 9), Renart on the Imnlemantation af
the MWatianal Rarma Inclusion Strategy 3 oiz—a030, for 709 (lzyjesie o provedhi Nadonalne strategije za vhljpéivanfe
Roma, za razdobfie od 2013 do 2020, godine za 2018, godino).

Hungary, Hurman Besource Development Operational Programme z1.5: EFOP-3.1.6-16-32 o18-0o0oe: Support for
institutions at risk of dmpping out (24 tanuldilemorzsoléddszal veszébrertetatt intézménmel tamogatasa).

Serbia, Govemment (2o o), firind periodic report sobmiveed by Serbia onder Artickes 16 and 17 of the Covenant,

e fir 200, UM Doc, B/ Caz/5RE =, 11 July 2mig, para. 49,

Slovenia, Government of the Republic of Slovenia (Wada Repuhiike Sfaveniie) (2017, Mational Programme of Measures
for Roma of the Government of the Republic of Slovenia for the period 2017-207 (Nadbnalnd program whrepay za Rome
Wiade Repubiile Slhvenie za ohdabja zoer-z037).

Auystria, Bomano Centro {(zon o), 'Romans Zuralipe’, September zo1g.

Eulgaria, Mational Council for Cooperation on Ethnic and Integration |ssues (Ha Yo Maq8y CEo0M 78 CHTIOVENLIYEOTI S0
N0 EMULUYSCEIITE U UHTEE0aUOHHUT S exn000w) (201 0), 'Meetings as part of project "For better life inthe munidpality
of Rakitowo" funded by operational programme "Science and education for smart growth"' (*Cpewr ro rpoekm 23

o -208sp Woeom g odmupa Faxomes® to 07, Hayxa U of pazoran e 23 CRmanuzemmen pacmaw ™', press release,
g October 2o,

Eulgaria, Ministry of Labour and Social Polioy (Muiecmenomes Ha movda U yUaadama noIumuse) (2o g,

Letter Mo, 39-266/27.00.2005 to the Center far the Study of Derocracy (Tucms Ne 3o-288/270 5 2008 &0 [faimyna 59
UFCOSEBAHS 43 SemaXpayuama), 5 October 2019,

Serbia, Gowemmient (zoi o), Third perfodic repor ¢ submirted by Serbia under Articles 16 and 17 of the Covenant,

dure i 201, UM Doc. Ef Caz/SRE/ 2, 11 uly 20, para. 51

Metherlands, tinister of Social Affairs and Employment (Adnistar van Saciale Zakan en Werkgelegenharid) (2o8),
Progresz of the futher integration in the labor market (Y180 program (fourth quarter 2018) ' Vooregang var bet
programma Verders Integratiz op de Arbeidamarkt (VIA} (vierde kwartaal 2008)), 16 Movember 2o 8.

Morth Macedonia, Ministry of Labour and Social Polioy (Uuyuomenomes 28 mowd 0 CoyLiaata Aeanmuse) (2o,
Rewsed apemtional plan for active programmes amolownrent measuses andg fabow marsket sarvices for zo0n
(PerrdUpan (repaMIeel AL 33 AMTISHL TR0 2030 I MSpKT 23 20afomyeaibe U WYL B3 13230 0N #3 Mpedem
24 2019 zod0uE).

European Commission (2c14), An EU Framework for Mational Rema Integration Strategies up te 2o2e. COM munication
frorm the Commission tothe European Parliarment, the Council, the European Econarmic and Social Cammittee and the
Comrittee of the Regions Brussels, 5.4. 201, COM{2ad4) 473 final.

See, forexample, FRS (z019), Sunsey on Minarities and Discrimination in EU (zo6).

Eurostat {2onq), Sustainable davalppment in the Eumpasn Union: Monitoring report on progress towands the $0Gs in an
EU context.

Thig, p. 202

United Mations Economicand Social Coundil (2019, 'Summany by the President of the Ecenemic and Social Council of the
high-level pelitical ferum on sustainable development cenvened under the auspices of the Coundl at its 2015 session’,
High-Level Political Forurn on Sustainable Development, 9 Suqust 2019, p. 4.

United Mations, High-Lewel Political Forum on Sustainable Development (2o1g), Yolootary mational reviews symthess
repore p.z.

Portugal, High Commissioner for Migration {n.dJ, Summeany of the wod produced by the Cansws Work Groug zoz
(Sumdrio do traballro do Gropo de frabalho (6T} Censos 2021 - Questoes “Linico-Aackis™).
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Respect for fundamental rights at barders remained
one of the top human rights challenges in the EU.
There were deaths at sea, threats against humanitarian
rescue boats, and allegations of vislence and infarmal
pushbacks. In a handful of Member States, asylum
applicants continued to face overcrowding and
horelessness. The first five-year cycle of Schengen
evaluations found fundamental rights gaps in return
policies, butless sa in barder management. The EU
adapted legislation providing the legal basis for making
interoperable its large-scale information technology
systems. The instruments that regulate these systems
provide safeguards, but their effectiveness depends on
how they are implermented. Meanwhile, immigration
detention of children incareased. Unaccompanied
children whao turn 18 still experienced gaps in right

and services, undermining their sacial inclusion.

5.1
FUNDAMENTAL RIGHTS AT BORDERS

Far five years in a row, EU citizens have viewed immigration as the main
challenge the Elisfacing' It ermergedasthe top issue inzois. Inthat year,
cver 1 million refugees and migrantsreachedEurope by seainan unauthorised
manner? However, aftera peak in 2016, the number of Europeans who see
immigration asthe top EJ challenge declined (see Figure 5.1).

FIGURE 5.1: EURCPEANS WHO SEE IMMIGEATION AS THE MAIN EU
CHALLENGE, 205-2019 (%)
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However, globally, forced displacement continuesto rise. At the end of 2018,
there were over 7o million forcbly displaced persons worldwide, almost
zémillion of them refugees, according to United Mations High Commissioner
for Refugees (UMHCR) data. Four out of five refugees lived in countries
neighbouring their courtry of origin. Only one EU Member State, Germarm,
featuresamong thetop 1o refugee-haosting countries. It hosts aver 1 million
ref ugees (see Figure 5.2)3

FIGURE5.2: TOP TEN REFUGEE-H5 TING CGUNTRIES IN THE WORLD,
END 2071%, BY NUMBER OF REFUGEES

Turkey

Pakistan 1,404,019
liganda 1,165,653
Sudan 1,078,287
Gamany 1,063,337

Iran {klamic Rep . of) 97435

Lebanan
Bangladesh
Ethiopia

Jordan

Source: UNHCR, zo10 [afobal trands zoe, june 2010, Table 1] -
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PROMISING PRACTICE

Breaking down
data by age and
gender

In its Risk analysis for 2019, Frontex
published 2018 data on new arrivals
disaggregated by sexand age.
Having such data allows the EU and
it = Mem ber 3tates to design gender-
andage-sensitive responses.

In 2019, women accounted for 2z %
of all recorded irregular entrizs
across the external EU border.

Mearly one infour of the detected
raigrart s were registered as children,
£,o050as uraccompanied children.
Most unaccompanied children were
Mfghans (more than one quarter),
followed by Tunisiansand Syrians.

Refewant pubications sre auvailatie
on the Frontex websfte.

Hote:

The following articlesin the
Eurepean Border and Coast Guard
Fegulation (EU) Mo, 201042 04
providefor these tools: Art. o

(pool of forced return monitors),

Art. g0 (protection of fundam ental
nightsand afundamental rights
strateqy), At 108 (mnsultative
forum), Art. 100 (fundam ental nghts
oifioer), Art. 110 {fundamental rights
monitersy and Art. 111 (complaints
mechanizm).

b

The EU remains only marginally affeded by the presence and arrival of
displaced people, according to data on irregular border crossings from the
European Border and Coast Guard Agency (Frontex). In zo1e, over 140,000
rmigrants were apprehended after crossing the EU's external land or sea
border inan unathorized manner. In cormparizon, 150,000 were apprelended
inzo18 and over zoo,000 people in 2017 The trend is clearly downwards.

The twotop nationalities are Afghans and Syrians. Over half of these people
(some 75,500) arrived in Greece from Turkeyd

In contrast, the number of asvlum applications lodged inthe EU increa sed
inzo1g by 13 % compared with 2018, This follows anincrease in applications
by viss-freeapplicartsfrorm Latin America who arrived regularhy by airs

5.1 More EU powers at borders bring new fundamental rights risks
In zo1g, one of the most important developments affecting fundarmental
rights concerned border management. The European Border and Coa st Guard
REegulation, which entered into force in Decermber 2019, created the ELFs first
uniformed service* YWith 10,000 border and coast guard officers by 2027,
Fromtesx's standing corps will assist national authorities with border cont rol,
riigration managerment and returns. The EU's enbanced powers at barders
also bring rore responsibility for respecting and pratecting fundarnent al
rights. To dealwith this challenge, the EU legislature equipped Frontex with
various tools to protect fundamental right s (Figure 5.3).

FIGURE 5.2: KEY FRONT B{ TQOLS T PROTECT FUNDAMENTAL RIGHTS

FRONTEX

Furdarental
Rights Officer
I o
Fundarmental Conzulative
Rights strategy forum

Forced return Individual Complaints

mronitors rrchanism
Furdarnertal L Sericus
Rights Monitors inciderts repert s

Source: European Sorder and Coast Guard fequiaiion (ELY Mo, 2om/1808
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Mlost of these safeguardsalready existed before 2019, Some are now stronger,
such asthe fundamental rights officer.

One important safeguard -the fundamental right s monitors - is new. According
to Article 110 of the regulation, the manitars will assess the fundamert al
rights compliance of operational activities. They will mainby workinthe field.
Frontex must recruit at least 40 by the end of 2020,

Fundarmental right s also festure prominenthy in the European Integrated
Border Management 3trategy adopted in March. The strategy guides border
management at operational and technical levels. It highlight s the need to
refer vulnerable people, particularly children, and protect them; promotes
protection-sensitive mana germent of migration flow s drawes attentionto data
protection; and requires continuous fundamental rightstraining of personnel?
Maoreover, a new regulation adopted in June strengthens obligations for
immigration laison officers EU Member States have posted inthird countries
to undergo fundamental rights training *

5.1.2. Fatalities at sea remain high

Some 1,886 people are estimated to have died or gone missing in zoqgwhile
crossing the sea to reach Europe, around &0 % of them when attempting to
leave Libva ¥ The deadliest incidents were in January, south of Lampedusa,
with 117 wictims” and on 25 July, off the Libyan shore, with 15o wictims ™
Although the number of fatalities at sea in 2019 wa s lower than in previous
vears [Figure 5.4), it still armounts, on average, to more than four victirms
per day or one victim every 4 hours and 4z minutes.

FIGURE 5.4: ESTIMATED FATALITIES AT SEA, 2016-2019

4,045
8267

5143 3139

o ksan

2015 2016 2017

Source: international Groanization for Migration 2020
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PROMISING PRACTICE

Enhancing the
protection of
stateless persons

The zo1q European Border and
Coast Guard Regulation is the first
EU migration law instrument to
refer to the 1a54 United Mations
Comvention relating to the Status

of Stateless Persons. With Malta’s
accession in December zoag, 25 ELU
Member States are party to this
core international instrum ent for the
protection of stateless persons.

See Europesn Border and (oast
Fuard Reguiation (EL} Moo 20109806,
FECITEN (20} For 30 ouervizw of state
Darties to the coaventon, see United
Nz tton s Treaty Coltectfon.

2018

il
Mote:

Mumber in black corresponds
tothetotal.ﬁ = children.



Hote:

Small numbers brought
to- Tunisia are not included.

»

5.1.3. Difficutties in finding a safe port

In spite of political efforts, where to dizembark migrants and refugees
rescued at seainthe central Mediterranean remained an open question. The
interior ministers of France, Germamy, taly and Malta adopted a declarationin
Walletta, Maka, on 23 September, which led to a moare efficient and structured
relacation procedure forthose disernbarked. However, rescue boats continued
toremain at sea for long times while awaiting a safe part (see Table 510"

teanwhile, thetrend of returning more rescued peopleto Libya continued,
even thoughthe armed conflict intensified in 2012, An airstrike ona detention
facility near Tripoli killed at least 44 migrants and refugees, including women
and children, and injured more than 150 people For the second consecutive
wvear, among the migrant swha left Libya by sea, more rescued people landed
in Libva than in Europe (Figure 5.53: some 4,100 reached Raby, some 3,400
reached Malta, and over o,000 came to port in Libya, while 4,213 persons
died orwent missing.'*

FIGURE 5.5: FATE GF PAKGRANTS AND REFUGEES WHO DEPARTED
FROM LIBYA BY SE& IN 2019

*

Sources: international Grganization for Migration, 2020;
ftalizn Ministey of the interion, 2020

Delays in disermbarkation risk the safety and physical integrity of rescued
rnigrants and refugees. In za1g, there were 28 incidents where rigrants
and refugees hadto rermain at seafor more than a day until the autharities
allowred their rescue ship to dock (Table 5.1). In tatal, this affected some
2,800 rescued migrants and refugees, incduding around 780 children. In eight
cazes, the migrants and refugees hadio remainat sea fora week or more.

In total, there were twebve more cases in zo1g than in 2018, when FRA
docurnented 16 such cases. In 2019, in 22 out of the 28 cases, Raly and
Malta requested other EU Mermber 5tates ta relocate some of the rescued
penple as a gesture of solidarity. As outlined in Table 5.9, several Member
States pledged to do so.
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TABLE 5.1: VESSELS KEPT AT SEA FOR MORE THAN 24 HOURS WHILE WAITING FOR A SAFE PORT, 2019

Humber of migrants

Ell Membrer States that
Days spent Date and place of pledged tordocate
Ship Total Childrent at sex disemnb arkation SOME passengers
Sea-Waich 3 47 15 LAC 1 31 January, Eulgana, France, Gemnany,
(MG vessel, Germany) Catania {Itah) Lithuania, Luxembourg,
flalta, Portugal, Romania
Mare Jonip 4% + 1 15 LAC 2 1o march, Morelo@tion requested
(MG vezzel, [taky ey acuated Lampedusa {tah)
Alar Kordi 54 12 10 13 Apiil, ialta France, Gemany,
(MG vessel, Germamy) Luxem bourg, Portugal
Sea-Warch 47+ 20 TAC 4 1o May Mo relom@tion requested
(MG vessel, Germary) e acuated T UAC Larmpedusa (takh
Sea-Waich 3 52 4 UALC 14 20 June, Finland, France, Germarmy,
(MG veszel, Germamy) Lampedusa {tah) Luxem bourg, Portugal
Alex-Mediterranea H+ 12 4 AL ] 7 luby, Mo relomtion requested
(MG vessel, [aky @racuated 2 LAC Lampedusa {tah)
Al Kurdi 56 26 UAC 2 7 July, malta Finland, France, Germarsy, Ireland,
(NGO vessel, Germary) Lithuania, Luxermbourg, Partugal
Gregoretii s+ 1% AL 5 31 July, France, Gemnany, Ireland,
(state wessel, ltahm evacuated 26 UAC Augqusta {ltaks Luxem boung, Portugal
Alar Kurdi 40 12 UAC 4 4 August, falta France, Gemany, Ireland,
(MG vessel, Germamy) Luxem boung, Portugal
Opan Arms 162 {some 4 AC ral H o August, France, Luxernbourg, Germany,
(NGO vessel, Spain) of them 15 UaC Larmpedusa (talky) Partugal, Spain
evacuated)
Oczan Viking 354 %8 LAC 14 2% August, Makta France, Gemiany, Ireland,
(505 fediterranee and MSF) Luzxeri baurg, Partugal, Romania
Heonore 104 30 UAC 3 2 September, France, Gemnany, Ireland,
(MG flizzion Lifeline, Germame) Pozzallo tahs Luxem boung, Portugal
Mare onio 25+ 53 20 AL 5 z September, Ma relo@tion requested
Mediterranea Saving evacuated 18 LAC Lampedusa {Itakd
Hurm ans, 1taly)
Alar Kurdi E+& 2 LAg 10 10 September France, Gemany, Portugal
(NGO vessel, Germary) evacuated talta
Ocean Viking 25 1AL 4 14 Septeriber France, Germany,
(505 tediterrmnee and MSF) 1% Uac Larmpedusa (talky) Luzern kaurg, Portugal
Ocean Viking 182 10 AC 2 24 Septem ber, France, Gemany, Ireland,
(505 fediterranes and M5F) 35 UAC e ssina {ltaly) Luzxer bourg, Portugal
Ogzan Viking 7% AL 4 16 October, France, Gemany, Ireland,
(505 Mediterranee and MSF) 33 UAL Taranto {Italy) Luxem bourg, Portugal
Asso 29/Dicioret] 57 IAC 2 22 Octaber, Mo rela@tion requested
{commercial vessel and 21 IAC Pozzallo (fraky)
ate veszel, Italhy)
Ocean Viking 104 10 AC 12 0 Odober, France, Gemany,
(505 fediterranee and MSF) 28 UAC Pozzallo (taky) Ireland, Portugal
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Humbrer of migrants

Bl Membeer States that

Days spent  Date and place of pladged to relocate
Ship Total® Children® at sea® disembarkation SOIME pass eNgers
Asso fremta 151+4 4 AC I 5 Mowemn ber, Mo relacation reque sted
{sate veszel, [taly) evacuated 42 11AC Pozzallo(|taly
Qcean Viking 212+2 2 AC 5 24 Movember, France, Germanmy, Ireland,
{505 fleditermnes and MSF) evacuated 44 1AL file szina (Itakyd maka, Portugal, Spain
OperArms £2+ 11 AL 5 26 Movember, France, Germanmy, Ireland,
(NGO vessel, Spain) evacuated 27 UAC Taranto (tak alta, Portugal, Spain
Afra Mari Ei 1 AC 5 26 Movember, France, Germany, Ireland,
(MG veszel, Spain) 10 UALC Porzallo {taky mala, Portugal, Spain
Qe an Viking a0 2 AL 5 4 December, France, Germanmy, Ireland,
{505 fleditermnes and M5SF) rr it Fozzallo {Itahd Portugal
Alan Kosdf £1+23 &AL 5 4 December, France, Germarmy
(NGO vessel, Germany evacuated 14 UAC filezsina {taly)
Ocean Viking BE+ 32 1AL E} 2z December, France, Germany, Ireland,
(505 fleditermnee and MSF) evacuated 47 1A Taranto {ftahed Portugal
Alan Kurdf 22 12 AC ] 20 December, France, Germamy, Ireland
(MG O vessel, Germany) Fozzallo {tahd
a
Mot es: Source: FRA, 2020 [hased onwarous sources, induding NGG and raedia
Migrants rescued in 2048 and reports and interdews]

disembarked in 2019 ane not

included. AC=acoompanied children,
UaC=ynacoempanied children,
MEF=Medecins Sans Frontigres,
MGO=non-governmental srganisation.

a  Mediclly evacuated persens listed
separately; evacuation location may
difterfrorm port of disembarkation.

b The number of children iz
based on their declaration upon
disembarkation and may later
hawe been adjusted following
ther ageassessment. For Malta,
Section €23 reports that the
number of unaccompanied dildren
enfirmed after age assessment was
significanthy lower Nevertheless,
until age assessment is complaied,
persens who claim tobe below 18
years of age must be treated as
children.

¢ Incaseof multiple rescue
operations, the table shows the
nurber of daysfor those who
stayed &t seathe longest.
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The Sea Eve Fhoenix
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5.14. Peoplke helping migrants face proble ms

In past annual fundamental rights report s, FRA expressed serious concern
about actionzintimidating humanitanian workers and volunteers who support
migrantzinanirregular situation™ Suchactions comtinued inzo1g, particularhy
against non-governmental organisations (NGOs) ar other private entities
deplaving rescue vessels at sea.

Criminal or administrative proceedings took place against NGO vessels
(e.q. ship seizures or de-flagaing) or against their crews. Only five NG0
rescue vessels remained operational inJune zo1g, some with pending legal
proceeding s (zee Figure 5.8), although the number of rescue veszels increased
later in the yvear Regardless of their outcorne, the initiation of crirminal
proceedingsandthe prospect of facing sanctions hasa chilling effect on the
legitimate work of MG0s, a Council of Europe study noted™s

The most prominent incident involving humanitarian actors concerned the
criminal procezdings against the German captain of the vessef Ses-Watch 3,
Carola Rackete. She was denied permission toland and disembark some 40
raigrants and refugeeswho had been on board for two weeks. On 29 June,
she docked on the island of Lampedusa without permission. Raly initiated
criminal proceedingsfor resistance to a military vessel, resistingarrest and
facilitating irregular migration.™

FIGURE 5.6: NGO ASSETS INVOLVED IN SEARCH-AND-RESCUE G PERATIONS
BETWEEN 2016 AND 1 JINE 2060
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Aource: FRA, 2090 [hased on various sournes]
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Mite:

o

indicates allegations of
Ecessive use of force

b

Snurce: FRA, 2020

fligrants detected in
Croatia are brought
backtothe Boznian ar
Sertian border. Some
claim that they have
not been allowed ta
request asylum

People caught when jurnping
the fence in CeutalMelilla
are returned to Morooco

5.1.5. Refoufesient allegations at land bonde s continue

International refugee and human rights law prohibits refoulerssent. That is
the return of a persontoariskof persecution orto a risk of torture, inhuman
or other degrading treatment or punishment. EU primary law reflects that
prohibition in Article 78 (1) of the Treaty onthe Functioning of the EUand
in Articles 18 and 19 of the EU Charter of Fundamental Rights. The principle
of non-refoulenrent also applies when authorities turn people back at the
EUs external borders or on the high seas."»

Torespect the principle, if authornties stop or apprehend people at edernal
bordersandthere are indications that they may wishto make anapplication
forinternational protection, the autharities must tell them how to do this*®

In 2048, international organisations, national human rights institutions and
civil society organisations reported alleged violations at various sections of
the E's external border. Figure 5.7 shows the five Member States at whose
land borders such allegations were most frequent.

FIGURE 5.7: ALLEGATIONS OF REFOULEMENT AT THEEWS
EXTERNAL LAND BORDERS

E

S0Mme persons
wWhotrr to request
asyum at Polish
border-oossing points
are refused entry

Hungarian law
requires all
applicants tobe
escorted tothe

Serbian side of
J‘k‘: the border fence

figrants stopped in Greece
are forced backinto Turkey
aTossthe Bvros iver
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Most allegations concerned the Croatian and Greek land borders. Inthese
two Member States, pushbacks of apprehended migrant s allegedly alzo
involved excessive use of force,

Civil society arganisations regularly reportedincidents of wiclent pushbacks
frarn Croatia to Bosnia and Herzegoving or Serbia® @ concernalso mised
by the Croatian Ombudswoman®® The then President of Croatia admitted
the pushbacks and the use of some force,® after Swiss national
television docurnented them® The Croatian Ombudsworman
recerved a complaint from an anonymows police officer, who
denounced superiors’ ordersto push back refugeesand migrants
b force to Baosnia, and totake their money and maobile phones =

This practice affects not only those stopped near the external
border. Two Migerantabletennis playvers found on the street s of
Iagreb withouwt documents were arrested and thentransferredto
the Bosnian border in December 2012 Infact, if people caught
entering Slovenia irregularly did not or could not apply forasylum,
they were returned to Croatia withot any procedural safeguards
against indirect refoulement through Croatia, the Slovenian
Ombudsman report ed =

UMHCR reported allegations of refowement at theGreek-Turkizh land border®*
The German press documented a pushback operation in December 201937

Hungarian law continues to apply spedial rules to address rass migration,
which require allasylum applicantsto be escorted tothe Serbian side of the
border fence # The ECHHE found that there was an insufficiert basisforthe
Government’s decision to establish a general presum ption concerning Serbia
as a safe third country and that Hungary failed 1o discharge its procedural
obligation under Article 5 of the Convertion t o assess the risks of treatment
contrary tothat provision, before removing two asylum applicants to Serbia

Spanish law allows the “rejection at the barder” of ary third-country national
detected jumping the fence inthe enclaves of Ceuta and Melilla, provided
this complies with international refugee law, However, avtormatic returns
without priorindividua | procedures cortinued inzote, although they affected
fewer people than in 2018

In Polard, the Supreme Adriinistrative Court reviewed at least four cases
of individuals who were refused entry at the land barder althaugh they
claimed to have requested asylum. It ruled that the border guards did not
sufficiently investigate their cases before refusing entre® Officials of the
Commissioner for Human Rights visted the Terespol border-crossing point
in september. They found that border guards did not ahways register asylum
applications. There were persistent gaps inaccess to the asylum procedure,
an NGO coaltion declared =

In some of these ELMember 5tates, national preventive mechanisms under
the Optional Protocal of the UM Convertion Against Torture (MPMs) cortinue
to play an important role in monitoring the situation at borders. Although
rational border police authaorities usually cooperat @ with themn, the Croatian
MPM continues to be denied meaningful access to individual files stored
eled ronica |l
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5.1.4. Guardianship for unaccompanied children: serious gaps remain
Unaccompanied children are particularly vulnerable to rights violations. An
effective guardianship svstem for unaccompanied children iz a precondition
for ensuring the child's best interests and general well-being, as the
UM Cormention on the Rights of the Child and Article 24 of the EU Charter
forFundamertal Rights require. There has been significart progress inrecent
wears in reforming some of the national guardianship systems= Monetheless,
in practice, many unaccom panied children who arrived at the external land
and zea borders in 2012 had no support from a guardian who could effectively
promote their best interestz, The following examplezillustrate remaining gaps.

Greece adopted a new guardianship law and related ministerial decisions,
but had not vet started to implement thern by vear-end = A cvil society
guardianship project created to fill the gap had 43 guardians at vear-end,
while there were 5,300 unaccompanied childrenin the count e

In Croatia, local social welfare centres exercise the role of guardians, bt
they do not hawe systernatic training to do this adequately. The Centres
for Social Care continued to appoirt quardians with "family ties” to the
unaccorpanied child This means appoirting a guardian from the group of
penple withwhom the child entered Croatia, rather thana professional with
the relevant experise. In zo1g, this occurred for 12 children, compared to
48 children in zo18 %

Under Hunagarian law, onby children under 14 vears of age receive a fulky-
fledged child guardian (gyermeloddeimf gyam). Under the special legal
regime inthe case of mass migration that continuesto apphy, children aged
between 14 and 18 kept in the transit zones are excluded from the child
protection legislation. They thus recerve only temporary 5d hoc guardians’
(Ugygondnok) to represent them in the asylum procedures

In Malta, reform of the guardianship system is pending # The relocation
of unaccompanied children was on hald until the Minister for Farily and
Children’s Rights produced interim care ordersforthem. The arders assigned
temporary guardianship to the Director of the Agency for the Welfare of
Asvlum Seekers for 21 days The new guardianship law, once implemented,
will enzure a separation between guardians and staff responsible for the
reception of asylum applicant s.
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5.2,
RECEPTION CONDITIONS AND CHILD DETENTION

5.2.1. Reception capacity improves, but not evenywhere

In previous yvears, EU Meriber States faced serious difficulties in ensuring
adequate reception capacities forasy¢lum applicants. Inzo1g, sorme Mermber
States made significant progress, but serious shortcomings remained in at
lzast a handful of others, particularhy at the EU's esdernal borderz4* The camps
on the Greek islands inthe eastern Aegean remained severehy overcrowded,
At the end of December, the five hotspots hosted over 38,000 people, which
15 more than six times their capacty® That made it virtually impossible to
provide even the most basic reception standards and severehy limited the
provision of basic services.

In Cyprusand Malta, asyvlum applications in zo1zalmost doubled com pared
with 2018.# They were hardly prepared. In Cyprus, some 13,850 people
appliedfor asylur in 20199 |0 spite of measunes taken, allowance swere not
sufficient to ensure a dignified standard of Ivingto all asylum applicants 4
Malta had prepared no new reception facilities in previousvears. Increased
arrivals led to overcrowding, riats and arbitrary detertion. The autharities
placed many new arrivals, incduding unaccompanied children, in the Safi
barracks -the country’s main immigration detention fa clity, which was used
=z an initial reception centre. t soon became owercrowded, with serious
hygiene and other izzues. The largest open reception centre, in Hal Far, hosted
1,200 people. In October, ariot there led to the temporary suspension of food
distribution andthe arrest of 107 people, including unaccampanied children 43

In Spain, every month in zo1g, some 10000 people applied far aselum 4
There were only 9,900 places in first reception, where applicants stay for
up to sz months, That wa s far too few. Az municipal or community-based
emergency housing could not cope, some asylum applicants had to spend
their nights on the streets ?

Reception capadty also rernained far too little in Belgum and France. In
Belaum, the vast majority of centres far asylum applicants reached or
evceeded full capacity®In Fance, inJune, some 5o organisations supporting
asylum applicants noted that only one person out of two benefits from a
reception place. They called upon the authorties to address the severe
shortage of places of accommodation®® The Ministry of Interior took some
stepsto provide accessto accommaodation tovulnerable peaple ® Earlier in
thevear, the EQHR found that France had violated Article 3 of the ECHR by
not offering accommodation to a 15-year-old unaccom panied child evicted
near Calaizs

5.2.2. Gender-based viokence against women remains underre porte d
Gender-basedvialence against wornen isviolence that is direct ed against a
warman because she is 3 waoman or that affects waomen dispraportionate v
Member States must take appropriate measures to prevent gender-based
wiolence, including sexual assault and harassment within the relevant premises
and accommodation centres, according to Article 18 (4) of the Reception
Conditions Directive s Many reception facilities across the EU still have much
to doto prevent violence and protect victims adequateh: ™
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Mote:

The research identified 3,257
wictima of gender-bazed violenoe,
Information on wheth e or not they
reported the incident iz awailable for
onhy 1,325 cases.

b

Many irregular migrant, asvlum-seeking and ref ugee women experience
a continuum of gender-based violence, research by the European Institute
for Crime Prevention and Control (HEUMIY shows, HEUMI collected data aver
a1z-month period from over 4,200 women, through oo weekly report s
by 50 counsellars across siz EL Mermber States (Croatia, Cyprus, Germarmy,
Greece, Finland and Raky). Victims had suffered multiple forms of gender-
based violence during their lifetime, in different locations and by a variety
of perpetrators. After their arrival in Europe, their distressed mental and
physical state exposed them to further abuse and secondary victimisation.

The asylum system andthe criminal justice system faill to assist and protec
victims of vialence, asthey concertrate on individual instances of violence,
the report concludes. Far example, asylum procedures focus on the events
inthe country of origin because they are relevant to determining refugee
statuz, The protection systems fail to see the continuum of the risk of violence
and do not respond to the victim’s primary needs, which are often simply
to be safe.

Az Figure 5.8 shows, violence remains under-reported. In only 215 out of
the 1,325 cases for which information is available were the experiences
of violence reported to the police. If crimes are not reported, the criminal
Justice system leaves them unaccountedfor and impunity for gender-ba sed
violence in the EU continues 53

FIGURE 5.8: UNDERREPQRTING OF GEMDER-BASED VICGLENCE:
FINDINGS FROM HEUNI RESEARCH

Q
2

CASES REPORTED
TOPOLICE

Source: FRA, 2020 [based on information provided by HEUNI]
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5.2.3. Child detention increases

Although EU law does not prohibit immigration detention of children, the
Charter and the case law of the ECtHR lay down stringent requirem ents, A
child applving for asylum orwho isin return procedures can be deprived of
liberty anly asan exceptional measure of last resort ® However, this alsa
happens in cases that are not exceptional.

The main reasonfor holding immigrantzis to prevent absconding, either upon
arrival at the border or duringasylum or return procedures, In Movernber zo1g,
the EU's population of migrants in an irregular situation was between
z.gmillionand 5.8 million people, half of them in Germary and the United
Kingdor, the Pew Research Center estimated ® Sorme Mermber Statestried
toenhance the effectiveness of return policies by depriving mare peaple of
liberty, including children, particularhy those who were with their parents.

The UM Global Study on Children Deprived of Liberty found no reliable
statistics onthe number of children inimmigration detention ¥ Mevertheless,
a comparison betweenzo18 and zovg inthose EU Member States that tend
todetain children maore often (France, Greece, Malta, Poland and Slovenia)
suggests that child detention is increasing. France and Slovenia held moost
children for less than 48 hours before removing them or transferring them
under the Dublin Begulation, but inGreece and Malta deprivation of libery
could last for monthss®

Maore specfically, Greece holds a significant
rumber of unaccormpanied children in police
cellsand immigration detertion facilties, asa
discretionary measure toprotect them pending
transfer to a specialised accommodation
facility. The ECGHRE ruled that this pradice
contradicts the ECHRE* From August zo1g
onwards, there were on awerage ower zoo
children in such police custady, compared with
fewerthan 1oa children per month between
September and December 2018 9

on Mayotte

France does not allow immigration detention
of unaccormpanied children, but allows it
for families as a last resort. In metropolitan
France, in za1g, 276 children - carresponding
to 113 families - were placed in detention
on average for slightly less than two days®
The number increased from 2o, when
208 children {114 families) were detained.®
Itis, however, inthe French overseas territony
of Mayotte in the Indian Ocean that most
children are held.

Spurces: France, Ministoe
of Interize, zoz0 (for dats

on persons heldy and
CIARE, 2020

See alo Fiance
D fenseur des droiis,

Fizpoor, Etabli Mayotte

dans ses droits, 2020,
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Immigration
detention of
children: eye

Mayotte, a territory 1o which the EU
Return Directive applies, was the
part of the EUthat detained most
children for immigration purposes
in zo1g: some 3,095 (corresponding
to 2,241 families). This ismore than
daouble the 1,221 children held in the
Administrative Retention Centre in
tayatte in 2018,

Most children are from the nearby
Comoro islands and are usually
removed within 18 hours. Maost are
held together with theirfamilies,
but sometimes unaccompanied
children are arbitrarily attached
to accompanying adultsand
detained with them, civil saciety
organisationsworking in Mavotte
reported. In some instances, birth
certificates documenting that the
rnigrant is below 18 vears of age
were disregarded.

French nationals werealso
detained. On & January zozo,

the Administrative Tribunal of
Mavotte upheld, withowt further
investigation, the detertion of &
motherand child although the child
was bornin Mayotte and the father
was allegedly a French natioral



FROMISING PRACTICE

Practical guide
on alternatives to
detention

Less intrusive alternatives to
detention reduce the risk of
excessive deprivation of liberty.

In October zo1g, the Council of
Birope issued a practical guide for
policymakers, legal professionals
and other relevant persons on how
to apphy effectively alternatives ta
detention. It focuses on practical
implementation of alternatives in
national settings.

The guide covers:

— key human rights standards
regarding the right to iberty,
alternatives to immigration
detention and the specific
requirements linked to
vulrerability, especially for
children;

— the various types of alternatives,

including family-based care
arrangements for children;
— certain essertial elements that
render alt ernat ves effective;
— specific stepsto make
alternatives to imrmigration

detention effective in a particular

national context.

See Counol of Furooe, Steenng
Committes for Human Rights (2o},
Practical poldance on alternatives
o Immigiatton detention: Fostering
effective resufis,

Maklta, in effedt, returnedtoa policy of systematically detaining allthose who
arrived by sea, including children. In 201y, some 885 people who claimed
to be children - including So girls - arrived inMalta irregularly by sea. Most
of them - 775 - arrived unaccom panied. The Ministry for Home Affairs has
indicated that onh abowt 120 of those who claimed to be unaccompanied
children were confirmed to be children after completion of age-assessment
procedures

YWirtually all of them were detained at lea s for a week, bt some for months,
In most cases, the authorities justified the deprivation of liberty on public
health grounds under Article 15 of the 1008 Prevention of Disease Ordinance,
whichallows detention for upto 7o days* They held many uraccompanied
children in Safi together with unrelated adults. The court overturned six
detention orders on appeal, bt lawyers stopped challenging them, as the
authorities did not offer amy accommodation to the persons released

Poland detained some 132 children in zo1g: 108 accompanied and
zqunaccompanied. Thisisalmost halfthaninzo18, when zzo children were
deprived of liberty: 210 accompanied and 19 unaccompanied. A the same
time, the nurnber of children given alternatives to detertion increa sed from
fo5in 2018 to 8300 20189

InSlovenia, 245 unaccompanied and 86 accompanied children were detained
at the Postojna Centre for Foreigners in 2o, With 218 children held in
z01g (287 unaccompanied and 31 accompanied children), the total num ber
remained stable 5
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5.3
ASSESSING FUNDAMENTAL RIGHTS COMPLIANCE
THROUGH SCHENGEN EVALUATIONS

The Schengen zcquis is the body of EU law enacted to compensate for
the absence of controls at internal borders |t includes an evaluation
rmechanism to monitor its implementation®? Schengen evaluations exist
alongside othertoals, such as the Eurapean Commission’s power ta initiate
an infringernent procedure, to ensure that Mermber States apply EU 2w
The previous system was predominanthy intergovernmental and based on
peer review. Regulation 105372013 modified it, creating a more robust and
uniform evaluation and monitoring mechanizmthat the European Commizzion
coordinates

The 5Schengen evaluation and maonitaring mechanizr covers external borders
(air, land and sea), visa policy, the Schengen Infarmation Systern, data
protection, police cooperation, and returnand readmission. Every five years,
teams of expertsvisit each Member State bound by the Schengen acquis. as
weell as lceland, Ligchtenstein, Mornway and Switzerland, to evaluate them.
In addition, urannounced evaluationstake place

Eased on the findings, the Council of the European Union adopts
recammendations to remedy any deficiencies and shortcomings identified
in the national systems. It also highlights promising practices. The
recommendations are public, but the evaluation reports with the findings
remainrestricked, Thizaids open dizcuzsion between the European Commizzion
and individual Member States on improvements required.

Howrever, it does nat offer 3 full picture of the issues detected and howr
severe they are. That has led to criticism for lack of transparency™

The >chengen acquis containsa range of fundamental rights safeguards. They
are alzo part of the evaluation. Fundamental rights issues are particdlarhy
sensitive inthe fields of returnand border management . Inthese two areas,
since the new evaluation system startedinzoig, all EU Member States have
received recommendations about protecting and respecting fundarnental
right s, regardless of their geographical position or degree of exposure ta
arrivals of migrants and ref ugees. Most issues raised are not specific toamy
Member 3tate, but cross-cutting and long-term.

5.3.1.5chenge nevaluations flag recumrent gaps in inple menting
return safeguants

The first fivevear evaluation cyvele ended in 2019 For the first time it alsa
covered return and readmission procedures. The EU Beturn Directive isthe
cornerstone of the EJaoqws on return. It contains a number of safeguards
to ensure that its application complies with fundamental rights.™ The
recommendations adopted during this five-year period illustrate that the
evaluations examine boththe effectiveness of national return systemsand
the application of fundarmental rights safeguards.

www.parlament.gv.at



As Table 5.2 shows, more than half of the recommendations concerning
fundamental rightz relate to pre-removal detention. Thiz zhows that countries
have still not implemented all detertion-relted safeguards, but also that
the evaluation mechanism paysthisissue a great deal of attention. Typically,
findings include the insufficient use of alternatives to detertion, deprivation
of liberty in nan-specialised facilities, such as prisons, and disrespect of
procedural safeguards when ordering and reviewing detention decisions.

TABLE 5.2: SCHENGEN EVALIATIONS : REC OMMENDATIGNS TO ENHANC E
FUNDAMENTAL RIGHTS SAFEGUARLS IN RETURN AND READMESICN
(2015208}, 21 VISITS IN 18 MEMBER STATES

Humber of findings, Murnber of Mern ber States
Fundamental rights issue including ad hoc evaluations with refated findings
Return procedure, including procedural guarantees g 7
and legal and linguistic assistance
Dretention 1 18
Farced return monitaring 14 14

Source: FRA, 2020 [based on sources listed In Annex at end of chapter]
r.

Mote:

The table does not incude EL
Member States not subject to

reqular evaluations (Eulgari, Crprus For conditions of detention, the evaluations can draw upon a large body of
Ireland, Fomania and the United international standards to interpret the general requirements of the return
Kingdem); the five evaluations FCGLIs.® Thizarea gave rise to a paricularby large number of recommendations,

conducted in 2049, for whid
recommendations arenot yet public
(tzechia, Hungary, Foland, Slovakia

touching upon a range of issues. For example, equiprent and living space,
sanitary conditions, access to healthecare, leisure and recreational facilities

and Slowrenial; of the four Schengen were inadequate. A number of ELl Member States were asked to make
associated ountries Itincudes the regime less prison-like and allow more out-of-cell time, make better
three ad hoc evaluations. arrangemerts for family visits, or ensune that detainees have cearinformation

about their rights.

The recamnm endations alzo llustrate the challenge s encountered in providing
appropriate conditions far the detention of families and unaccormpanied
children in those Member States that detain these wulnerable persons.
One of the key challenges was to separate them from other detainees and
guarantee an appropriate level of privacy. Other gaps were in the rightto
educationandaccess to age-appropriate acivities for children.

Mearhy all B Mernber States received recammendations to erbance procedural
safequards when returning peaple.

Cneof the underlying principles of the EU return acquis is to prefer volurtary
departure toforced return. However, some Member States lacked a coherent
approach to this. Some had no programme for assisted voluntary return,
to support sustainable and dignified returns. Others needed to improve
procedures for issuing return decisions and ertry bans. For example, they
should tailar the duration of an ertry ban to the individual case or ensure
the right to be heardand the right to effedtive remedy through access to
langua ge or legal assistance.
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Some EJ Member States had to be reminded of the speafic situation of
unaccompanied children and the need to respect the requirerments of EU
law about effective guardianship systems and the best interests of the child.

Or rermoval operations, most Member Statezalzo received recammendations
concerning monitoring forced returns. They asked Member States toremedy
such issues as insufficient guarantees of independence, limited frequency
and scope of monitoring, and lack of public reporting. FEA reports regularhy
onthis area on its website ™

5.3.2. Some issues at external border re main difficult to detect

The Schengen Borders Code™ contains fewer explict fundamental rights
safeguards than the return 30QWs, and its guarantees apphy across various
areas and are general in nature. Recormrmendations delivered to Mermber
States under the Schengen evaluationand rmonitoring mechanism mirrared
this, asthe headings in Table 5.3 show. Many recommendations relevant to
fundamental rights are phrased ina general manner, without flagaing the
specific fundamental rights-related aspeds of the shoftcomings identified.

TABLE 5.3: SCHENGEN EVALUATICNS : RECOMMENDATICNS TG ENHANCE
FUNDAMENTAL RIGHTS SAFEGUARDS IN MANAGING EXTERNAL BORDERS
(20152018}, 33 VISITS IN21MEMBER STATES

Mumber of findings,
Fundamental rights issue

including ad hoc evaluations

Humberof Member States
with related findings

Hurnan rezources and training 42 14
Border check procedure, including 54 19
procedural safeguards
Adequate material conditions 34 12
Source: FRA, 2020 [hased on sources listed in Annex 5t end of chapter]
Ll
Mot
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The table does not indude EU
Member States not subject to
regular evaluations (Bulgaria,
Cyprus, Ineland, kemania and
the United Kingdom}; thetour
evaluations conducted in 2o1g,
for which recemmendations
arenot yet public (Hungary,
Foland, Slovakia and Slovenia);
of the four Schengen assodated
countries. The table alse includes
14 ad hoec evaluations (see Anne
at end of chapter).



Fecommendations related to human resources are an example of this
approach. In most EU Member States, the evaluators identified a need
to enhance training, in particular for the language skills of border guards.
Cormmunication between border guards and travellers is not only necessary
foreffective and smoaoth processing at the barder; it also facilitates dignified
treatrient and respect of the rightsto informationand to an effective remedy
It also plays a crucial rale in preventing refouferent or detecting cases of
trafficking in human beings. Some Member States received recormmendations
that were more explicithy relevant to fundsmerntal rights, particularhy that
they should enhance training on identifving and referring persons in need
of international protection or victims of trafficking.

Despite the nurmber of reported incidents of alleged refoulfement and
pushbacks in different ELU Mermber States in recent vears, there have been
no recommendation relating to this issue. Most fundamental rights-related
recommendations related to border checks and the need to improve the
provision of infarmation to passengers. Some trmvellers undergoing more
thorough second-line checks did not receive information on the purpose
of such checks, or interpretation wa s not avaikble. Ina rurmber of @ses,
infarmationfor persons ref used entry was insufficient, sametimes because
the information was not available in the relevant foreign language.

The issue of adequate conditions infacilities at the border arose in about
half of the EU Member States. One recurrent issue was the need to adjust
the facilities and some procedures to better ensure respect of personal
data and privacy during checks, such as by providing a dedicated roor
far second-line checks. Other recormmended
measures were to reduce waiting times, improve
the infrastructure in waiting rooms and facilitate
checks for specific categories of travellers, such
aszthose with reduced mobility. In several Mem ber
States, the conditions infacilitiesfor persons refused
ertry at the barder were unsatisfactone Finally a
few front-line Mermber States had too few trained
staff and insufficient overall reception capacity to
deal withlarge-scale arrivals
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5.4.

EUIT SYSTEMS AND FUNDAMENTAL RIGHTS IN
THE FIELD OF HOME AFFAIRS

5.4.1. Interoperability: imple menting the safeguards
Inthe area of freedom, secunty and justice, the ELJhas set up three large-

scale T systemsand adopted legislation for setting up three mare. Inzotg, it
adoptedthe most recent syster: the European Criminal Recards Infarmation
Systern for Third-Country Mationals (ECRIS-TCM), ta share information an
their past corvictions.? The IT svsterms help to manage migration, asvlum,
borderzand police cooperationand, ultimately, serve to strengthen EU intermal
security. The European Union Agency for the Operational Management of
Large-5cale IT Systerns in the Area of Freedom, Security and Justice (eu-LISA)
and EL Mernber States are warking to set up the new systerms at central
and national level Allthe systems, except the European Travel futhorisation
and Irfarmation Swstem (ETIAS), process biom etric data,as Table 5.q shows.

Motes:

Geographical applicability of these
system s varies, 55 ali envisages
theprocessing of photographs. In
relation To sponsors, YIS processes
only alphanum erical data, [alic
meansthat the swstem will start
(tully) functioning later; exact date
0 be detemined by the European
Comrizsion. To find up-to-date
information on the go-lve dates,

CONSUIT W el |53, eurepa. eu.

TABLE 5.4: LARGE-5CALE EU T 5 YSTEPMS IN THE FIELD QF FREEDGM, -
SECURITY AND JUSTICE
IT system Main purpose Persons oywered Biometric identifiers
European Dadyrloscopy Determine the Mern ber State Applicants and beneficiaries Fingerprints
(Euradac) respaonsible forexamining an of intemational prate ction
application for intemational protection — gigantswho crossed the
Additional purpose: law enforcem ent external borders irregularly
Wiza Inform ation System Facilitate the exchange of data Wiza applicants and sponsars Fingerprints

1)

between Schengen Member States
on short-stay viza applications

Additional purpose: law enforcement

Schengen Information
Srstem
(515 - police)

Law enforcerent cooperation to
provide sequrity inthe EU
and Schengen Member States

fissing, vulnerable orwanted persons;
stolen and lost objeds for seizure oruse
asevidence in criminal proceedings

Fingerprints, palm
prints, facial image,
DA profile

Schengen Infarmation
Srstem
(515 - border checks)

Enter and process alerts farthe
purpose of refusing entrr into or
stayinthe Schengen Member States

fligrant=in an irreqular Stuation

Fingerprints, palm
prints, facial image

Schengen Infarmation
System
(515 - return)

Enter and process alerts far
third-country nationals subject 1o
@ return decision

fligrant=in an irreqular Stuation

Fingerprints, palm
prints, facial image

Entry-Exit System
(EES)

Calculating and monitoring the duration
of authorized stay in the Schengen
area of third-country nationals and
identifying owver-stayers

Third-country national travellers
coming fora short-term stay to
the Schengen area

Facial irmage,
fingerprints

Eurapean Trawel Infomn ation
and Authorisation System
(ET1LAS)

Pre-travel azsessment if awvisa-exempt
third-country national posesa securing
irreqular migration ar public health risk

Trawvellers corming from visa-exempt
third countries

Mane

European Cririnal Records
Infarmation Systern for
Third-Cauntry Mationals
(ECRIS-TCH)

Share infomn ation an previous
convictions of third-courtry nationals

Third-country nationalswith a
criminal record

Fingerprints,
facial image

Source: FRA, 2020 [hased on legal instruments vpedinked in table]
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In zo1g, the EU also adopted the legal basis for making these |T systems
interoperable. ™ Interoperability is the ability of separate T systems to
communicate and exchange data with each other, Infuture, authorized users
will be ableto make a single search for an individual across all the different
IT systers and see the personal data they are authorised to access. It will
alsa allow them to simuktaneausly query Europol and Interpol databases™®
B using biometric data (fingerprints, and facial images later), interoperability
aims to help authorities check the identities of individuals whose data are
stored inone or more of the underlving IT systemsz. They can establizh people’s
correct identities and detect people who fraudulently use diff erent identities.

Interoperability may help protect fundarnertal right s, for exarmple by tracing
rhissing people, including children. However, it can also exacerbate some
fundamental rights risks, as Figure 5.g illustrates. As FRA has highlighted,
there is Ittle awareness of how the ELIT systerms work and how people
whose data are stored can seek redress in @se something goes wrong. ™
Az aconsequence, the IT systems can be perceived as operating in the
‘background” access to the datathey contain - ewven one’s own - might
be cumbersome and it might be difficult for non-specialists to effectively
challenge a decision, in case of mistakes.

FIGURE 5.9: KEY FUNDAMENTAL RIGHTS REKS OF LARGE-SCALE EUIT
SYSTEMS AND THEIR INTERGPERABILITY

Lack of transparency
cnthe use of cwndata

Individuals Wrong decizsicnsdue
zing led out on to poor quality
dizcriminatony of data stored

areurds
Ao
% ol
Increased vulnerability Weak pesition of

of irregular rrigrants whe individuals in claiming

may not approach essential theirrights te amess,

services forfear of being delete or correct
appreherded and deported their data

Source: FRA, 2020
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The legal instruments regulating the | T systems include safeguards to counter
these risks. The interoperability regulations contain a general fundamental
rights clausewith zafeguards on non-dizcrimination, human dignity, integrity,
the right to respect for private lite and protection of personal data. They
require particular attertion ta the elderhy, perzons with dizabilities and persans
in need of international protection. The best interests of the child must be
a primary consideration. However, the effedtiveness of these safeguards
depend on how they are put into practice®®

A particular challenge concerns the use of facal images. All large-scalz EL
IT-swstems, except ETIAS, will process facial images once the necessary legal
and technical steps are carnpleted ® Facial recogrnition technology allows
the autamatic identification of anindividual by matchingtwo or mare faces
from digital images. it does this by detecting and measuring various facial
features from the image and then comparing these features with those of
ot her faces=

Private businessesand public authorities have startedtesting orusing facial
recaqgrition technology around the world, sparking anintense debate an
its patential impact on fundarmertal right 5= The rules far the different IT
systems contain safeguards for processing facial images,®d but, as with
interoperability, the ef fectiveness of these safeguards depends on how they
are implemented in practice.
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FRA ACTIVITY

Identifying
young refugees’
integration
challenges

In Mevernber zo1g, FRA published a
report on the challenges of young
people between the ages of 16

and 24 who fled armed conflict or
persecution and arrived inthe EL in
2015 and zo18. The report analbyses
policies” impact on their integration.
It pairtsa multifaceted picture, with
rany good local initistives and
pramising practices. It also shows
major gaps and challenges, many of
which remain unaddressed.

Mea surestaken in one policy field
often affect how far indwiduals can
enjoy their rights in other fields,

it reveals The report points to

the need for better coordination
between ministries and between
levels of governance: national,
regional and local.

A critical moment that requires much
more attention is the transition

from childhood to adulthood, when
unaccompanied children turn 18,
During such transitions, young

adults experience gaps in rights and
services, which risk undermining
their pathway to social inclusion.
Upon turning 18, they generally
change housing and often also
location, and experience a significant
reduction in social support.

See FRA (zow),
Integratton of
young refigess

practices and
chalfenges,
howember 2010,

5.5.

REFUGEE INTEGRATION: CHALLENGES FOR
UNACCOMPANIED CHILDREN WHO REACH AGE
OF MAJORITY

The integration of beneficarnes of international protection - refugees and
subsidiary protection status holders - remains a challenge in the EU. To
strengthen social inclusion policies, the European Cormmission announced
a new Action Plan on Integration and Inclusion to ensure societies protect
the mostvulnerable ® This is particularhy important because so many voung
people holding international protection status arrived inthe EL in zo15-2046.

L core protection measure for unaccompanied children iz guardians.
GGuardianship ceases when a child reaches majority, normally at 18 vears
of age. Portugal appears to be the only EU Mermber States that extends
guardiarship urtil 21 (and exceptionally until 251 vears of age® Elsewhere,
in indiwidual cases, the guardian may continue to support the child on a
voluntary basis.

In principle, support measures cease whena childtourns 18, To faciltate the
transition to adulthood, before the child reaches majority, the responsible
sacial services ar the gquardian may set up transitional support measures
for after majority. For exarple, they can link up the child with specialised
providers of social psychological or legal assistance. ldealby, these measures
should be part of achild'sindividual integration plan. That isthe case in some
ELU Member States.

Approximately half of the EU Member States have provisions to extend
same measures - such as hawing an advisor ar social services support -
beyond majarity.® The extension ray be limited to children enralled in
an education pragramme, as for example in Bulganda, Estenia, Irzland or
Slevakia. These measures are often limited to asylum applicants and,for
international protection beneficiaries. Only a few EU Member States, for
exa mple Finland, haky 2 nd Slovakda, provide after-care meazures toallvoung
adutlt s what ever their status® Under ltalian law, for example, a judge mavy
place yvoung adults under the supervision of local sacial services until they
reach z1 years of age ™

Concerning housing, unaccompanied children who have reachedthe age of
rmajority should be allowed to stay in the same place or area, if possible,
EAS0% guidance indicgtes. [f they move toanadult reception facility, this
should be carefulby organised, with the involverment of the unaccompanied
children themselves »

Several B Member States hawve some legal provisions that would allow
authorities to extend the stay of unaccompanied children turning 18 in
the same reception place or to transfer them to specialised reception
arrangements® [n other cases, they may recerve specific financial or other
benefits. Some Member States may limit such optionsto asylum applicants
and/forinternational protection beneficiaries. Sormetimes, support is limited
tothose enralled in education prograrmres.
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In practice, only a few voung people who were unaccompanied children _
benefit from such arrangements, When they turn 18, una ccompanied children
generally transter to adult reception facilities, as FRA findings show, These

are typically much bigger than childfacilities and entail a dropin the quality
of reception conditions and support services. Young persons may have to PROMISING PRACTICE

share rooms with several other adults of differert ages. 5 B
Extending child

Houglng experts inGreece, kakya ndSwedenn.otedthfa.t somgvoungasvlum wel fare SUDDOI’t
applicants refuse to move to the adult reception facility assigned to them,

anticipating that reception arrangements for adults will not offer them bEVOI'Id 18 YeaI'S
sufficient protection and assistance. Thus, some become homeless upon

turning 185 Of age

In France, the Young Adult
Cartract [Conirat feune Aaleur)
offers material, educational and
pavchalogical support to voung
adultsup to 21 vears of age who
are facing difficulties, In Pans,
concluding such contradts is guite
cammon. However, experts FRA
interviewed said that thisis less
sointhe Bouches-du-Rhéne
(Provence-flpes-Cate dzur) and
Mord (Hauts-de-France) regions.

Sowrce: France, Code for socia! sction
and fmilies (Code de Factlon soclate
ot des famlffes) Articies L nz-3,
Lzze1and L222-0

132
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FRA opinions

FRA OPINION 5.1

Respectingfundamental rights at borders remains one of
thetop challenges inthe EU. Inz2o1q, allegations of vialence
and infarmal pushbacks persisted. Mearmahile, people
died at sea while trying to reachthe EU, and humantarian
rescue boats faced threats. Delays in disem barkation put

at risk the safety and physical integrity of migrants and st GQuarg
refugees rescued at sea. The EU's enhanced powers at implernent
borders bring more responsibility regarding fundam ental inclu

rights. The Ell legislature equipped Frontex with various

internal toals to protect fundamental right s. ‘—

_’ While EL law does not prohibit the administrative
detention of children in a migration cont ext, there
are strict requirements flowing from the Charter
FRA OPINION 5.2 and the case law of the European Court of Human
Rights (ECtHR). A child apphving for asylum ar wha is
in return procedures can be deprived of liberty onby
as an exceptional measure of last resort, In practice,
however, immigration detention of children is often
not an exceptional measure inthe ELL

To prom

The Schengen evaluation and monitoring mechanism ‘—
serves to monitor the implementation of the Schengen
argus, the body of EU law enacted to compensate for
the absence of contrals =t internal borders. The first FRA OPINION 5.3
five-vear oycle of Schengen evaluations idertified gaps
inthe protection of fundamental rights in return policies,
less soin barder managerent.

n-refayfanent.

132
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FRA GPINION 5.4

IT = an
onfundamental ri

Inthe area of freedam, security and justice, the EU has
set up three large-scale |T systems and has adopted
legislation for setting up three more, Such T svstems
helpto manage migration, asylum, bordersand police
cooperation, and, ultimately, serve to strengthen
internal securty. The Elmade its large-zcale T system s
interapemble, and included relevant fundamertal rights
safequards. However the systems need to apphy these toof t c in arder
safeguards in practice. Under the Interoperability t e f ¥ lanc
Eegulations, the Commission hastoassess the impact
of interoperability on fundamental rights and on the
right to non-discrim ination.

Whenunaccompanied children turn 18, they experience
gaps in rights and services. This undermines their
pathway to social inclusion. Mamy ELMember States
hawe arrangements for targeted support for such
personz even after they turn 18 However, in practice,
very tew children benefit from such support.
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Annex: Sources for Tables 5.2 and 5.3

The published Schengen ewaluation recommendations are available at
wannw.consiliom.europaen under Docurmert register. Please search them by
uzing the IMT number specified below.

TABLE 5.2: SCHENGEN EVALUATIONS : RECCMMENDATICNS TC ENHANCE
FUNDAPMENTAL RIGHTS SAFEGUARLDS IN RETURN AND READMEBSIGN
(20152016}, 19 EU MEMBER STATES

2015 Austhia, Do, IMT 2018 /0234 Belgium, Dac. INT 2044/ 001 6; Germany,
Doc IMT 2015/0 57, Methedands, Doc. IMT 2 o4 6/e178.

2016 Croatia, Do, IMT 20 5ooéy; France, Doc, INT 2o 17fozez; France {(ad hod),
Do, IMT 2047 o02z; Germany (ad hod), Doc, INT 2o 17 ol 4z;

Greece, Doc, INT zo17fooas; baky, Doc, INT 2046033 5

Luxembourg, Do, [MT 2c16 028 5 Maka, Do, [MT 2017018,

z017: Denmark, Doc, IMT 201755 o2; Hungary (ad hoc), Doc, INT 2048/ 0157;
Partugal, Doc, INT 2618/ 048; Spain, Do, IMT 2048 fozd 5
Sweden, Doc [MT 2048 ooz,

2018: Estonia, Doc. IMT 2045/ 0143; Finland, Doc, IMT 2045/ 14;
Latvia, Do, [MT zog/e084; Lithuania, Doc, IMT 2 o4g/e18.

TABLE 5 3: SCHENGEN EVALUATICNS : RECOMMENDATICNS TO ENHANCE
FUNDAPMENTAL RIGHTS SAFEGUARLS IN THE MANAGEMENT QF EXTERNAL
BORDERS (2015-2018), 21 El MEMBER STATES

2015 Austia, Do, [MT 20148, 010z; Belgium, Do, IMT 2016 ooz 4;
Germany, Doc. INT 201 8/oo1y; Greece (ad hocy, Do, [NT 2016 oog;
Hungary (ad hod), Doc. INT 2018/ 5 8; Methedands Doc, IMT zo14fo227;
Paland {ad hod), Dac, IMNT 2046/0460; Spain (ad hod, Doc, INT 2 01460z &
sweden {ad had), Doec, IMT 2045/65 1.

z016: Croatia, Do, IMT 2040 oq7; Estonia (ad hoc), Doc, IMT 2048 focag;
France, Doc, IMT 2048 fooss; Denmark (ad had), Doc, IMT 2014/03 45;
Greece, Doc, INT 2o ooes; taby Doc INT 2 01700 og;

Luxembourg, Do, [MT 2016 c234; Malta, Do, IMT 2e17/e17;

Spain fad hod), Doc, [MT 2o14/03 51,

zo17: Croatia (ad hod), Dec, INT 2048/ /0544 Denmarnk, Do, INT 2 o17/0313;
Italy (ad hoch, Do, IMT 2 e48 /o215 Metherlands (@d hod), Do, IMT 2018,0345;
Poland {ad hoo), Do, IMT 2018 /ea g, Porugal, Do, [MT 2018 foogg;

spain, Do, IMNT 208 /o344; Sweden, Do [NT 20180354,

201%: Estonia, Doc, IMT 2649/ c213; Finland, Doc IMT 8462 40301
Greece (ad hod), Doc, INT 2019,/0231; Latvia, Doc, INT 2018 foaz &;
Lithuania, Doc, INT 21, o158,

2019: Czechia, Doc INT 2e45/02 50 France (ad hoc), Doc, IMT 2eec/eoog.
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The year 2019 was the first full year in which

the General Data Protection Regulation {GDPR)
applied. With a renewed and expanded mandate,
data protection supervisory autharities led the
enforcement process across the EU. They faced a
heavy, and steadily increasing, warkload. Civil saciety
organisations specialised in data protection proved

to be strong allies in implementing the GDPR. In
parallel, the ever-increasing use of new technalagies,
such as artificial intelligence and facial recagnition,
continued to create fundamental rights challenges,
including regarding privacy and data protection. As in
previous years, the misuse of personal data and new
technologies threatened both fundamental rights and
demaocratic processes. Challenges with illegal online
content and disinfarmation persisted, prompting
national and international stakehaolders to reconsider
legal and technical avenues to tackle them effectively.

6.1

DATA PROTECTION AND ENFORCEMENT:
IN SEARCH OF EXPERTISE AND RESOURCES

By the end of za1g, almost all Member States had incorporated both the
GDPR and the Law Enforcerent Directive (LEDY into their national legislation.
Al Mermber States except for Slovenia have adopted national legislation
implementing the GDPR. Spain is the only EU Member State that has not
wet transposed the LED into s national legislation?

However, effective implermentation of the GOPR needs more than incorporating
it into national lawe It relies on strong and effective data protection actars,
naotably, data protection supervisory autharities. Patential vialations can
be intrinsically hidden, which can jeopardise enforcement of the GDPE.
YWhen personal data is processed by automated means, data subjects mav
not know whether their personal data has been processzed in accordance
with the GDFR. In these crocum stances, the knowledge of data protection
supervisaory authorities, and of civil society organisations specialised in
protecting individuals" fundamertal rights in the digital world, is crucial
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&.1.1. Data protection supervisory authorities tackle

mounting workload

In 2019, a special Eurobarometeranalysed EU ctizens awareneszand opinions
of the GOPR and what they didabout . fost respondents knew not onby that
it existed, but also mast of the rights it guaranteed ® Importanthy the public
was significantly mare aware of public autharities spedalised in pratecting
persoral data. In zo1s, before the adoption of the GODPR, 37 % knew that
they existed; inzo1g, 57 % did.

The rising awareness of the GOPR affeded theworkload of data protection
superdisory authorities (5A4s) They are the enforcers of data protection at
rational level. Underthe GDPR'z new conzistencyand cooperation mechanisrm,
these authorities are, according to the European Cammission, “key drivers
tothe consistent applications of the new rules"? across all Member States,

Inzog, all 24z noticed high increa ez inthe numbers of complaints, evaluations
and investigations. S0z from Denmark,? Finland® 2 nd Swedenfor instance,
reported between 150 % and zo00 % more initiated or processed cases.

Inthe United Kingdam, the Infarmation Cormmissioner’s Office described its
work sincethe GDPR entered into force as "unprecedented? More than 12,000
personal data breaches were reported in 2018-2019, compared with more
thans,000 in the previous period (2o17-2018), Data protection complaint s
jurmnped from 27,012 to 41,561 in the same period. Total contacts with data
protection officers reached 471,224 in 2018-z01g, compared with 283,727
inzom-z0183

In Germany, the pressure on 5As grew not only because they received
more complints or questions, but also because of their increased mandate
and additional tasks? Indeed, 245 dedicated considerable resources to
awareness-raising activities, Some 245 made providing enough support to
data controllers and data protection officers their priority, ahead of bunching
irvestigations arimposing fines.

45 spent considerable resources in zove on training data protection
professionals. Motably, in countries such as Bulaara, Croatia, ltaky, Poland
andSpain, the EU project T4DATA helped SAsand public bodies” data protection
officerzimplerment the GOPR ™ Some fember States establizhed crozz-border
cooperation. For instance, the Greek %4 organised joint training for lawyers”
and civil servants™ Inaddition to providing training and infarmation material,
some SAs developed ITtoolstohelp data controllers meet their abligations,
as in Hungary® and Portugal ™

Yi'hile a majority of 245 sawtheir budget and human resources increased,®
some noted that resources are still insufficient to cope with their updated
mandate. In Ieeland, for instance, staff increased from Soin 2018 to 170 by
the end of zo1g, but the 4 estimated it needed zao mare to fuffil its new
mandate  Furthermare, the Iish 54 highlightedthat its budget increasein
zogwaslessthana third of what it requested so it could carry out itstasks
effectivel'? In Slevakia, the Office for Personal Data Protection highlighted
in tzannual report that the increase in human and financial resourcezwas
not sufficient for it to efficiently and sustainably fulfil its mandate ®
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Workloads were also heavier because 245 had difficulties retaining expert
staff, as some Member States highlighted. InSweden, for instance, the Data
Protection Suthority reported that many emplovees |eft the authority for more
attractive positions. As a result, by the end of 2018, 70 % of the authority's
emplovees had worked there for 18 manths ar less'® The 54 developed
specific measures and requirement processes to cope with this situation =
Simnilarly the Wnited Kingdom granted the Infarmation Commissioner's Office
flezxibility in how it pays its staff, to make sure it canrecruitand retain highby
qualified employvess?

&.1.2. Civil society organisations as key stake holders in

GDPR application

Individuals may mandate a "not-for-profit body, organisation orassociation'
to represent thern, according to Article &o (1) of the GOPR. Pursuant to
Article 8o (z), Merber States rmay decide to allow such bodies to launch
legal proceedings withouta mandate from data subject s, Only four Member
States have made this possibility lawe: Belaium, Fance, the Netherlands
and Polard. Zome Member States have enaded the possibility of colledive
actions in other national law s, mosthy in consumer lBws. That limits the scope
of actions, as remedies are available only to consumers?*

In zo1g, several civil society organisations (C30s), active and specialised in
data protection and privacy issues, used the possibilities under the GOPR
to support its application and enforcement. To assess the impact of the
GOPR on C30s working on issues related to data protection, FRA collected
information on the roles of nine of these organizations and the challenges
they face ® Most of them highlighted that the GOPR iz a strong tool to enforce
data pratection inthe digital erm. However, they also reported challenges
that prevent therm frorm fully using their capacity and expertise to suppart
individuals” rights to data protection and privacy.

S out of nine organisations stronghy emphasized that the main barrier was
that Mermber States had not incorporated Article 8o (2) irto national laws
Othenuise, they could flag data controllers that do not fully comphye withthe
GDPR and, where necessary, take legal action. Far exarnple, the Austrian
privacy watchdag MOYE has lodged several complaint s with various 545 in
different Member States on behalf of individuals. However, representing data
subjects istime-consuming and can overburden Ci0swith limited resources,

Individuals may decide to stop proceedings for several reasons, suchasthe
fear of exposure or of revealing publicly sensttive private information. To
cope, (505 have used alternative solutions:

— Some C50s relied on the private initiative from a statf memberto lodge
complaints. The Open Rights Group did this, for instance ®

=— (therorganizations, suchas Privacy internationaland the Hungarian Civil
Liberties Union,* have called onthe 5435 to use the investigative powers
that Article 58 of the GDPR confers on them **

— In ather cases, (5035 decided to submit & complaint as an organisation
without a mandate fram an individual. This restricts their actions, as the
organization will not benefit from the same procedural rights as data
subjedts. For emample, 545 will not haveto resped specific deadlinesto
reply, the complainant cannot participate in the investigation, and the
decizion cannot be challenged.
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Yet, the fact that Member States do not use the possibility offered in
Article 80 (z) of the GDPR may carry long-term consequences: as individual
complaints often result in indvidual solations and remedies, they fail to
address the systemic issues specific to unrestricted use of personal data by
large corporations.

Five of the nine (50s that FEA surveyed identified a second challenge.
They lack adequate financial and human resources # Procedures against big
companies can be lengthy, risky, and onerous, C30s need sufficient expert
staff members to properly support individuals, conduct investigations andf
or build complaints.

Scarcity of resources becormes even more of a problem inappeals against
supervisony authorities” decisions. For most C50s, the high costs of appeal
procedures disrupt the equity between parties, giving a clear advantage to
large corporations.

A third challenge isthat an increasing number of complaints cross borders.
The GOPR has crested mechanismsto easethe procedures when complaints
irvolve twao or mare Member States, but C50s still have to cope with lengthy
delays when complaints involve several 585 Organisations such as MOYE
in Austra or Bits of Freedom inthe Netherlands flaaged how such delays
can have chilling effects on the data subjed s legitimate expectations of
the efficiency of a non-judicial remedy. That ultimateby risks undermining
the whole procedure.

Shsare looking toincrease their cooperation with C50s that have expertise
indata protection-related issues. Forinstance, the strategy horizon 2022 of
Bulgaria's 54 lists, as one of its main strateaic goals, cooperation through
meetings and joint intiatives with C20:2* InGreece, the 540 met with the cvil
zociety organization Homo Digitalis, and agreed to establizh cloze cooperation
inthe future = In Latbria, the Data State Inspectorate cooperated with the
Latvian Assodation of Infarmation and Carmmunication Technologies (LIKTA)
to develop guidance on the processing of personal data of ratural persons
for the information and communication technology area s

However, most 243" awareness-raising activities mosthy target other groups,
suchas publicauthorities or private companies, and are not adaptedto C50s3
Some nota ble exceptions are waorth highlighting. For examm ple, the Slowenian
Inforrmation Cornrissioner issued a general opinion on the processing of
rrernbers’ personal data in line with the GDPR specifically far C50s and
associations, in response to increased number of inguiries from C5053%
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FRA ACTIVITY

The General
Data Protection
Regulation - one
year on

In zo01q, FRA asked C50s registerad
an ts Fundamertal Rights Platfarm
hiows the new data protection rules
have affected thair daily worlk.
Based on responsesfrom over 100
50z engaged in a wide range of
activities, FRA produced a focus
paper that looks at how well these
C50s understand the EL data
protection requirement s, Among
other findings, it showed C50s"
feedback about their interaction with
Shs:

— Mearhy half of therespondents
(48 %) indicated that their 54
did not provide any a ssistance or
advice about the GDPR.

— Most respondents (72 %) did not
have amy direct contact with their
national 54,

— The main reason that
respondents contacted SAswas
to seek clarity and advice on the
GOPR ‘s requirements.

See FRA (zorg), The General Data
Protectton Regoiation - One yearon,
June 2090



“We must ensure that [Al]
deployment in products and
services iz undertaken in full
respect of fundamental rights,
and functions in atrustworthy
manner {lawful, ethical and
obust) across the Single
Market.”

ifarg rethe Westager, then-Executive
Wice-President-designate for a Europe
fit for the Digital Age, "Answers to the
Europ=an Paliament questionn aire’,
8 October zo1g

6.2,

ALL EYES ON Al, BUT ITS IMPACT ON
FUNDAMENTAL RIGHTS GETS LIMITED
ATTENTION

The use of new technologies, such as artificial intelligence (A and facial
recognition, is ever increasing. That means international organisations, such
as the Council of Europe, aswell as the EUand its Member States, need to
find ways ta support innovation while protecting fundar ental rights.

The debate on such technologies focused initially on economic asped s
and then on ethics, FRA highlighted in its Fundamental Rights Report zo7o.
There was less emphaszis on fundament al rights # Howewver, one of the
main concerns of EU citizensabout Al is potential discrimination sterming
from the misuse of these system s, the Eurobarometer results published in
Decernber zo1a show

In zo1g, the overall approach throughout the vear focused on the necessity
of ethical and trustworthy initiatives on AL The work of the European
Cornmission’s High Level Group on Artificial Intelligence (HLEG-A1Y pursued
a hurman-centric approach to Al, which means that fundamental rights and
self-determination of individuals need to be safequarded, including where
Alis used.

&.2.1. Insearch of innowvation in full respect of fundamental rights

The new European Commission is committed to proposing legislation for a
coordinated EU approach on the human and ethical implications of 413 s
Expert Group on Liability and Mew Technalagies emphasised the need to
improve the lawsthat apply to emergert digitaltechnologies. After a vear of
work, the HLEG-A, inwhich FRA participates, released the Ethics guidelines =
Aocordingto these guidelines, Al svstemns should be lawful, ethicaland obust
in order to be considered trustworthy, The second phase of the project,
the "piloting process'# launched in June zo1g. It invites companies using
Al systernsto test the feasibility and pertinence of the HLEG-Al guidelines.

The Cornrnittee of Ministers of the Council of Europe established the Ad
Hoc Cammittee an At ficial Intelligence (CAHAIY in Septermber zo1g Itista
examine the feasibility of establishing potential legal frameworks for the
development, designandapplication of Al, bazed on human rights, democracy
andthe rule of law # Giventhe links betweenthe EU Charter of Fundamental
Rightsand the European Convention on Human Rights, CAHAl and HLEG-AI
are complementary to define the relevant fundamertal rights safequards.

In May 209, the Organisation for Economic Co-operationand Development
(OECDYannouncedthe launch of an Al Policy Observatory. It aimsto provide
insights into public policies and ensure beneficial uses of trustwortby AL
Simubanzoushy, the OECD Council on Al issued a recomm endation on artificial
intelligence, the first intergovernmental standard on AL
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&.2.2. Mational policy initiatives and whe re fundamental rights

challe nges lie

Azinzo18, inzove a great number of Member Statez adopted studies, reports
or projects as a basis to develop national strategies for implementing Al
The maost praminent areas affected by the irmrminent use of Al are linked
with the public sectar, notably transport, education, emplovment and law
enforcement.

fember States” strategies focused on the socio-economic potential of
ermploying AL By the end of zo1g all Memnber States except for Croatia,
Cyprus and S lovenia ha d developed their own Al strategies.

Potertial issues of discrirmination and privacy ermerged in certain public
sectors, such as employment, education, migration and welfare.

In Denmark, the Minister of Employment introduced a draft bill on active
employment efforts. |t presents a "digital darnification and dialogue tool” that
job centres and unemployment funds can use # Algorithms that the public
adrinistration uses have already raised sorme concerns, specifically a test
analysis measuring an individuals risk of becoming lang-term unermployved.
The Danish Data Protection Agency stated that this tool complies with the
relevant requirements of the GOPE, as it will only support decision-making
by case handlers. However, the Danish supervizor also stated that it would
be important to regularhy evaluate the tool’s use to ensure the continued
relevance of the variables usedand to ensure that using the tool continues
to be relevant and justified =

In Fnland, the main purpose of draft governmert bill Mo, 18/201 for an
act on personal data legislation in the field of immigration administration
1z to modernize regulative frameworks and administrative processesAd |t
includes a section onautomated decision-making on individual immigration
cases, when making a decision would not require hearing the parties. This
riEy raise issues related to privacy, discrimination, effective remedy and
children’s rights. During the legislative proces s the Finnish Constitutional Law
Committee highlighted in its opinion® that the section poses challenges to
fundamental rights, and proposed dropping . Meanwhile, the Government
ha zpresented other policy intiatives inwhich the use of 4] canboth enhance
accessto information and protect priva oy (see box),

France deployed Parcoursup in 2018, This is & systern to simplify access
to higher education and help students gain admission. |t processes the
applications centrally using algorithm s, Thistriggered debates about hiowe to
assess transparency and avoid discrimination inthe decision-making process.
Inzo1g, a new decree required higher education institutions using this platform
to publish the general criteria they use intheir selection procedures
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FRA ACTIVITY

Al-related policy
initiatives in the
EU and Member

States

FRA collected infarmation on
Al-related policy initiat wesin EU
Member States in z018-201g. By the
end of za1g, the collection included
over 260 initiatives. It defined ‘palicy
initiative” broadh to incude a range
of inttiatives that could potentialhy
contribute to policymaking and
standard setting inthe area of Al
They include legislation, soft aw
guidelines and recommendations on
the use of Al, orreportsthat include
conclusions with policy relevance,
at both national and international
levels. FRA will continue updating
thislist in zoza.

For more information, sec FRAY
wehnsge on Al poallcy Inltlatives.

PROMISING PRACTICE

Al as a tool
to safeguard
fundamental rights

In Finland, the Anoopl project
developed by the Ministny of
Justice aimsto implement two
langquage technology-based Al
tools "forautomatic anonyrization
and content description of court
decisions and other official decisions
issued by authornties". This would
improve the electronic availability
of documents, and so faclitate
making use of the right to access
toinformation. At the same time, it
would address issues of privacy and
data protection.

For more information, see Finland,
miiniztry of Justice (Dikeu sministerid)’
Justitieministeriet), Anoppl profect,
Ofiodz 002018 Developrment.



FRA ACTIVITY

Data quality

and artificial
intelligence -
mitigating bias and
error to protect
fundamental rights

InJune 2019, FRA published a focus
paper on Oats quality and artiffcia
inteligence - aitigating bizs and
erros to protect fundamental fighis.
It underlines the importance of
data quality for building algorithm s
and Al-related technologies. |t

also emphasises the potential
fundamental rights challenges,
including discrimination, when data
sets used for Al systemsturn out
to be of low quality, incomplete or
biased.

Algorithms in machine learning
systems can only be as good asthe
data used to develop them. High-
quality data are essential for high-
quality algorthms. Discussions of Al
aften call far high-quality data but
do not give any quidance or specify
what this actually means. k isalso
often overlooked that the quality of
g data set needs to be assessed in
wview of the purpose for which it will
be used.

Seg FRA (zovg), Data quattty and ari-
fictal intelifgance - Mirlgating bias and
eqorto protect fundamental dghts,
June zog.

Inthe Hethedands, Sy stem Risk Indication (5¢Rl) is a state toolto create fraud
rizk alertz by processingand linking personal data of ctizens on a laroge scale
from publicauthorities, [t iz the subject of & lawsuit by a broad coalition of cadl
society organisations focused on privacy matters 4 The outcome will address
the lawfulness of a general irterest measure that relies on Al technaology,
and its proportionality test against fundarmental rights such as the rights ta
privacy and non-discrimination.

Particularhy significant developments have also taken place in the contes:dt of
law enforcement. Studies and reports are crucial to investigate the current
and future impact of Al inthis area.

French local and national autharities are increasingly interested in using
facial recognition technology. In response, the 54 Coundssion nationale de
Vinformatique et des [bertés (CHIL) published a report to establish the ethical
and legal fram ework wit hinwhich to hold a debate on the a dvizability of using
it # Inthe United Kingdom, the Roval United Senvices Institute Certre for Data
Ethics and Innovation commissioned a report on bias in police use of data
analytics. It suggests that "there is anabsence of consistent guidelines far
the use of autormation and algarit ks, which may be leading to discrimiration
in police worl"4%

FRA ACTIVITY

Facial recognition technology
on the rise: fundamental rights
considerations in law enforcement

In Movember 201, FRA published
a focus paper on Facial recognition
technology: fundamental right=
considerations in the contest

of law enforcemnent. EL data
protection legislation includes
biometric data on the list of
special categories of personal
data - in this light, biometric data
merits higher prot ection. Facial
images are a farm of biam et ric
data if facial recognition software
processes them. Biometric images
are also quite easy to capturein
public places.

Although theaccuracy of matches
1z im proving, the risk of errors
remains real, particularhy for
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certain minority groups. Moreover,
people whose images are captured
and processed might not know
this is happening, so they cannaot
challenge possible misuses.

The paper outlines and analyses
these and other fundamental

right s challenges that public
authorities trigger when they
deploy live facial recognition
technology for law enforcement. It
also briefly presents stepsto take
to help avoid violating rights.

See FRA (zoioy, Fackat recognitton
tec hnology: fundamental rights
constderations I the coDraxt of fawr
enforcement, Movember 2070,

14%
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6.3
ADDRESSING THE POTENTIAL
TO MISUSE TECHNOLOGY

Inzo1g, the harmful potential of informationtechnology remained a concern
anda focus of EUaction. EU resident s reported feeling increasingly vulnerable,
particularly to content-related cybercrime. The use of disinformation to
underriine democratic processes also loomed large, including inthe zo1g
Eurapean Parliament elections. Mearwhile, effortsto set rulesfor cross-border
access to electronic evidence continued. Five vears after the imvalidation
of the Data Retention Directive, a number of Mamber 3tates had not vet
clarified their national data-retention regim es.

6.3.1. Ell citize ns’ concern about internet security grows

A cansistently rising proportion of EU residents access the internet daily. a
Eurobarometer survey oninternet security shows. Smartphones are overtaking
desktop computers as the most common way to access the internet 5
However, ELl residents also perceive an increa sing risk of becoming a victim
of cybercrime, the survey revealed (Figure &) In zo1g, the proportion of
internet users who consider themselves able to protect themselves against
cvbercrime was slight by down, at 5o %, corpared with 7o % in 20189

FIGURE &.1: PERCEPTION CF AN INCREAS ING RISK OF BEC GMING A VICTIM
OF C YBERCRIME(%:)

2012 BB79.4

2014 EB 822 12

2017 EB 7.4 1E

2018 BB 902 0§

2019 BB %22 3
o 20 40 &0 o i

WAgree B Dizagres uDon't know

Sowrces European Commission, 2020 [Spedal Eurobarameter 499:
furapeans’ attitudes towards cyber security, Brussels, p 78]

Over 8 out of 10 respondents expressed concernsabout becoming avictirn of
cvbercrime, which can encompass a wide range of crimes. Despite zubstartial
effortsto ensure that rules are applied and rights upheld in cyberspace, all
forms of cvbercrimes and harmtul online behaviours continue toincrease,
the Council of the EU noted in December zo1g. That makes & necessary to
protect victims of violations of their fundamental rights, economic losses,
identity theft and damage to their reputation across borders 5

The European Cammission defines illeqal content onlineasany information
that is not in compliance with Union law aor the law of a Member States®
Preventing, investigating and deterring illegal content online reguire the
service providers hostingthe material to cooperate by voluntariby adhering
tothe principlezinthe Commizzion’s Recommendation on measzures to tackle
effectively illegal content anline ®
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FROMISING FRACTICE

A priority
channel to tackle
the dissemination
of illegal content
online

The § panish Data Protection
Supenvisony Autharity (Agencia
Espaiolzs de Frotectidn de Datos)
hasintroduced an online tool to
prioritise complints sbout the
dissemination of sensitive data. It
enhancesaccess to an effective

rem edy, in particular for victims

of gender-baszed violence, sexual
abuse or aszault or harassment, and
rermbers of particularhy vulnerable
groups: children, persons with
disabilities or serious illness, orthose
at risk of social exclusion. It reduces
victimization through the early
adoption of provisional measures
that prevent further dissemination of
illegal content anline.

For further information, sec AEPDE
‘Canal priofdtarto’

However, Eand national law mav not generally oblige service providers to
monitor informationthat they transmit or store, oradively to seek facts or
circumztances indicating illegal activity® |0 October zog, the CJEU interprete &
- with regards to a specific instance of content judged as defamatory by
a court - that this prohibition does not concern the monitaring abligations
of hast providers “in a specific case”, eq. a judicial order to prevent the
dissemination of particular content that national legislation declaresillegal.
The illegality of the content is not in the combination of certain terms; i is
inthe message that the content conveys. Therefore, an injunction must be
able to etend to information worded slighthy ditferently, when it corveys
essentially the same message.

The El airms to gobeyond voluntary cooperation of service providers. It plans to
provide a mandatory legal framewaork to prevent particularly harmful cortent
online, such as terrorist content s In April zo1g, the European Parliament
adopted on first reading a resolution onthe proposal for 3 regulation on
preventing the dissermination of terrorist content online ® This resolution
included rmost of the amendrents to the proposal that FRA suggested in
its opinion {s=e bos).

FRA ACTIVITY

Opinion on proposed regulation on
preventing the dissemination of
terrorist content online

FEA's Opinion looks at the
fundamental rights implications
of the fallowing aspecs of the
proposal:

— the definition of terrorist
content, including its
relation to terrorist offences,
what constitutes poblic
dissemination, and the need
to protect certain farms of
EXpression

— the proposed referral
mechanism, including the
respansibility for pratecting
fundarmental right s online, and

— the issue of due diligence of
hosting service providers and
the right to judicial protedion
inthe contexd of proacive
Measures.

See FRA (2ova), Ooinion 22070,

— the proposed mechanism Proposal for a Reguiation on
of removal orders, including preventing the dissemination of
involving an independent LErFOris L content oniine anmd s
o . . . fondamenta! right s lmpilcations:
Judicial authority, the time limit Bipinton of the European Unton
for comphying with removal Agency for Fundamental Blahts,
arders, the issue of jurisdiction 12 FEBIUEY 2090

in cross-border cases, the
practical availability of
remedies for content providers,
and the issue of retention of
removed content;
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&.3.2. Profecting European democracy against disinformation
campaigns

Lawful content online can also be abused to distort information and to
ranipulate public debate in social netwaorks. In 2o01g, the elections to the
Eurapean Parliam ert were a crucial test of the Union’s efforts to pratect the
integrity of deriocratic processes against disinfarmation using Al toals. The
action plan against disinformation® and the elections packa ge* contributed
to exposing disinformation attempts and preserving the intearity of the
electionstothe European Parliament, while proteding freedom of exprezzion,
the European Commission reported in June ®

Same types of criminal offences, suchas manipulation of elections, identity
theft and criries relating to Al, may not vet be clearly defined. Sanctions
against such offences may also need defining. Minimuom rules on defining
these could be useful. In WMay 201g, the Council of the European Union
concluded that it might be appropriate to examine i such rules are necessary
and advisable®

A significant proportion of these malicious acts of inteference breach
Eurapean data protectionand privacy rules, the European Parliarent pointed
out. It called on the national data protection authorities to make full use of
their powers to investigate data protection infringements and to impose
deterrent zanctions and penalties.* Meamahile, the European Data Protection
supervisor (EOPS) reprimanded the European Fariament twice. The EDPS
foundthat it had committed violations in collecting personal data from over
z2a,000 people interested inthe Eurapean election campaign a dtivities, and
in allowing the US company MationBuilder ta processthe data ®

In the Council of Europe, the Cybercrimme Convention Cormmittee (T-CY)
delivered a guidance note on aspectz of electionintederence uzing computer
systems that the Budapest Convention on cybercrim e cover 55

6.3.3. Updating the European rukes for cyber investigations

In addition to cybercrime, the investigation and prosecution of traditional
(offline) crime has becom e digital because the use of electronic information
1z pervasive in modern societies. Therefore, it iz vital for law enforcement
agencies to retain electronic information, including personal data, and then
accessit.

To rieet new technological challenges, the Council of Europe and the EUare
updating the rules on preserving and accessing eledronic evidence. & key
goal istofind new ways to make international mutual legal a ssistance more
efficiert while preserving fundamental rights, namely data protection and
accesstoan effective remedy. However, som e waysto enhance the speed of
crosz-border access to electronic evidence, zuch as diredt cooperation betw een
judicial autharities and private service providers, remain controversial.
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“Digital platforms are actors

of progress for people, sacieties
and economies. To preserve
this pregress, we need to
ensure that they are nat used to
destabilise our democracies.
We should develop a joint
appraach and cormmon
standands to tackle issuves such
as disinformation and anline
hate messages.”

Urzula von der Leyen, (then
Candidate fory President of the
European Carmmission, A Mnfom
that stifves formore: My agenda
for Ebrope, o July zo1g



In June 201z, the Councl of the European Union adopted the negotiating
mandates on the Second Additional Protocol to the Council of Europe
Corvention of Cybercrime® and on the bilateral agreement between the
EUl and the USA on cross-border access to electronic ewidence for judicial
cooperation in criminal matters ® The negotiating directives of these new
instrurnents** highlighted that the European Cormrission must ensure
compatibility with the Union's internal rules on electronic evidence. Howewer,
the EU's co-legislators have divergent positions on the e-Evidence package
Following the comments by acadermia®™ and data protection awthorities,”
the European Parliament = draft repont™ incduded 267 amendments to the
proposal They enhance the role of the aut horities of the executing Mem ber
State (where service providers are established or represented) and/far the
atfected Member State (wherethe personresides whose data are sought).

6.7.4. Five ye ars on: little progress on invalidated Data Retention
Directive

Electroric infarmation, including personal data, can be collected and used by
lawe enforcement andfar intelligence senvices f service providers preserve
it for their business purposes or under legal provisions on data retention.
The CJEU irvalidated the Data Retention Directive in 2014.% et there are
limited efforts in Member States to review the national data retention rules
underthe requirement s that the CJEU set out and further developed inthe
Tefez SWEge case.

In Telez Swerige, the court precluded general data retention schernes that cover
all subscribersand registered users, all means of electronic communication
and all traffic data, and that provide for no differentiation, limitation or
exception according to the objective pursued. Onthe other hand, it allowed
targeted data retention regimes, provided that the retention of datais
limited towhat is stridthy necessary, concerning the categories of datato
be retained, the means of communication affected, the persons concerned
and the retention period adopted ™
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FIGURE 6.2: DATA RETENTICN LEGAL FRAMEWORKS INTHE EU-2%

M Cata Retention Directive scheme

B Modata retention regime (annulled/repealed by courts)
[~ Targeted data retention scheme

W Urtargeted data retertion with shorter period s

Sowme: FRA, Zo10
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Eightezn Member States have not updated their legal framework since the
irvalidation of the Data Retention Directive. fmongthem, Denmark, Estonia,
Finland, Irzland, Lithuania, luxemboura and the Nethedands have pending
legislative reforms of the current data retention scheme, most of them on
hald until the CIEU sheds new light on this issue in the Belgian,® Estonian,®
French,”” German™® and United Kingdom’s™ data retention cases. In these
cases, national courts are seeking further clarification of the criteria that the
Tefez Svesige judgment laid down,

ThozeMember States that have updated their data retention framework have
restricted their reform sto introducing shorter retention periods and/far the
relevant requirernents for lawful access to the data that service providers
retain. They have kept a general data retention scherme. Austriais the anly
Member State with a targeted data retention scheme.

InJune 201y, Sweden® adopted new data retention legislation. It provides
for different retention periods depending on the intrusiveness of the data
to be retained. For example, location data are retained for two months
whereas other internet data that can idertify the data subject are retained
far six months.

Data retention constitutes an essential tool for law enforcement, judicial
and other competent authornities to effectively investigate serious crime, as
the Council of the EU highlighted in June 2012 It concluded that the future
e-Privacy Regulation should keep open the legal possibility of schemes
to retain data at EU and rational levels in cormpliance with the Charter, as
irterpreted by the CJEU. [taskedthe European Commissionta study possible
solutions for retaining data, including a future legislative inttiative ® Europol's
digital evidence situation report 2012 supported this conclusion. ltsfindings
identified short data retention periods as the main problem when contacing
foreign-based online service providers®
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FRA opinions

—’ Sincethe General Data Protection Regulation came into eff ect,
the workload of data protection supervisory authorities has

been unprecedented. The numbers of investigations and
FRA OPINION 6.1 complints have doubled inthe majority of EU Member States.
El T at Cantactz with publicand private ertities that procezs per zonal
data praote & aut t data have sometimes even tripled. In parallel, supervisory

authorities had to organise awareness-raising and training
activities, explining data protection requirements to both
individualz and data prot ection professionals.

Financial and hurman resources increasedin zo1gfora number

d hurnan of data pratection supervisory authorities, but several of
with their these supervisors highlighted that they still do not suffice
to cope with the workload. This could ultimately endanger
the authorities” fuffilment of their mandate.

The legal and technical expertise of qualified civil society
arganisations is essential to the application of the rights

ta data protection and to privacy. The right - established
FRA OPINION 6.2 by Article 8o (1) of the GDPR - for data subiects to mandate
a not-for-profit body, organisation orassociation to represent
them iz awelcomed step, However, few Member States have
rmade use of Aride S0 (2] which permits Member States
toallow such bodies to launch legal proceedings without &
rmandate from data subjects.

Like that of supervisony authorities, civil society orga nisations”
workload of investigations and complaints has considera bhy
increased since the GDPR entered into force. Howewer,
they face additional challenges, because their resources
are scarce. In addition, evidence of potential fundamental
rights viclations is difficult to abtain, given the technical
complexity imvalved.
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There isa race to innovate and develop Artificial Intelligence (A1) ‘—
toals, and the EU is striving to lead this process A number of EL
ternber States that employ Alinthe securty and socio-economic
sectors have faced maor challenges in making the technology FRA OPINION 6.3
transparent. Despite ongoing effortsto raise awareness of the ethical
uze of Al, Europeans remain unaware of the fundamental right =
implications, such asto the right to privacy or non-discrimination,
and how exactly the &ltechnology is being employed. For example,
it is challenging to prove that discrimination has accurred when
autormated decision-rnaking uses complexalgorithmz Furthermore,
profiling through automated data processing can potentially lead
to social exclusion, which Member States consider as a major
societal rizk. A few judicial cazes are already shaping and promoting
changes to the policymaking and legislative processes. It is not
well established how to safeguard fundamental rights and monitor
compliance befare actual vialations occur.

ngoing EU
and preparatory

Union (CJEL) invalidated the Data Retention Directive
[z008/24/EC), there has been little progreszat EU and
llember State levels interms of adapting existing rules
tothe requirernents et out inthe CJEU s jurizprudence.
Mozt of the effarts by Member States focus on the
requiremnents for law enforcement authorities to have
lawful access tothe data that service providers retain.
However, with few exceptions, most Member States
have kept a general data retention scheme that covers
all subscribers and registered users, all means of
electronic cormrmunication and all traffic data, and
provides for no differentiation, limitation or exception depending on the
objective. Mational courts are seeking further clarification from the CJEL
of the criteria it laid down in previous cases, and a number of preliminary
rulings about this are pending.
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www.parlament.gv.at

161



RIGHTS OF THE CHILD

www.parlament.gv.at



UN & CoE

ot criminal
ant

publi t
lgium and |

n h

www.parlament.gv.at



opportunit

n Farliament adopt:
ili f th

=3

Europe and the im plemen putes re bility and
i hts, which prowi

September

November

www.parlament.gv.at



Thirty years after the adoption of the UN Convention on the
Rights of the Child, 2015 brought new palicy developments
at EU level. The new European Commission committed
itself to adopting 3 new comprehensive strategy on
children’s rights. Its priorities induded the establishment of
an EU Child Guarantee. This is important because, despite a
slight improvement, almost one in four children in Europe
remained at risk of poverty or sodal exclusion. The risk

is highest far children with migrant backgrounds or with
less educated parents. By June 2019, Member States had

to incorparate into national law the Procedural Safeguards
Directive for children who are suspects or accused persans
in criminal procedures. However, several Member States
were still amending their national laws throughout the
year. The European Commission initiated infringement
pracedures far lack of notification against seven Member
States. The deadline to incorporate inta national law

the Audiovisual Media Services Directive, which aims

to strengthen online safety, is in zo20. There was little
pragress in this regard. Meanwhile, although online sexual
abuse was on the rise, the European Cormmission had to
initiate infringement procedures against 23 Member States
for failing to implement the Sexual Abuse Directive.

FAS

PRIORITISING THE FIGHT AGAINST CHILD POVERTY

Fighting child powverty is a priority in the ELL Following the call from the
Eurapean Parliarment,” the European Cormmission’s President announced
the adoption of an EU Child Guwer@ntee ta ensure that every child living in
poverty, inparticular children inwvulnerable situations, has access to adequate
nutrition, decent housing, and free healthcare, education and childcare ® At
the same time, child poverty has gained more attention in the European
Sermester, the mechanism for monitoring and coordinating economic and
social policies inthe EU (see Section 71.3).

The EU zozo strategy® aimed to have za million fewer people at risk of poverty
ar sacial exclusion (AROPE Bl indicatar) in the EU-27 (without Croatia), using
zo08 data asthe baseline® The latest Eurostat data are for zo18. They show
that the AROPE has dropped by slighthy lessthan7 million people compared
to zoof. Of these, fewer than 2.3 million were children (persons under 18)%
Therefore, in 2018 poverty remained a grim reality foralmost 2z million, or
close to one out of four, children inthe ELL
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Persisting high rates of children at risk of poverty or social exlusion raise
concerns under Article 24 of the EJ Charter of Fundamental Rights, |t
provides that “[c]hildren shall have the right to such protedion and care as
15 necessary for their well-being” The situation isalsoin striking contrast
withthe Eurapean Pillar of Social Rights, which states that “[c]hildren hawe
the right to protection frorm poverty” Furthermore, it shows a failure to
deliver on the global Agenda zozo0 and the Sustainable Development Goals
(500G 1, Target 1.2), which include a major commmitment to leave no one
behind and to halve the proportion of all people, incuding children, living
in poverty by 20307 The situation alzo prompt s concern with respect to a
nurnber of provisions under the European Socal Charter of the Councl of
Eurape, & notably Article o, which isthe onby provision under international
human rights law that explicithy outlines a right to protection fram poverty

7.1.1. Dverall EN poverty rates remain high, but national realities vary
greatly

In 2018, the average percentage of children at risk of poverty or social
exclusion inthe EU-28 (induding Croatia) continued to decrease to 243 %,
cormpared with 24.0 % in 2017 and 26,4 % in 2008 (Figure 7117 However,
the proportion of children at risk is 3 percentage points higher than that of
adults (those aged 18 or above) (213 %),

Substantial differences between Member States persist. Encouragingly, in
Bulgaria and Hungary, the AROPE rates for children dropped substartially
in 2018, decreasing by around & percertage paints. Owverall, the nurber of
courtrieswith very high levels of children at risk of poverty or social exclusion
decreased in 2018 compared to 2017, Howewer, the rates remained above 30 %
in Remania (38.1 %), Bulaaria (3.7 %), Greece (333 %) and Raly (30.6 %)

Motes:

Eurostat indicated a breakin thetime
series in 2oty forthe United Kingdom
(UK}, and preliminary resultstor

FIGURE 7.1: CHILDREN AT REK GF POVERTY OR SGCIAL EXCLUSIGN 1N 2017 Ireland and the UK fer zm3.
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Source: FRA, 2020 [hased on Eurostat, People at gk of poverty of social exdusion by age and sex [ic_pepso]
(popuiztion ged fess than 15 years} [il_pepsoyl, Iast update 11 March zozof
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“We have to care for the most
vulnerable: our children.

We have to fight poverty. [...]
We need a Child Guarantee to
help ensure that every child in
Europe at risk of poverty and
social exclusion has occess to
the most basic of rights like
healthcare and education. it
will empower them and it pays
tremendously if we back them
when they are young.”

Urzula won der Leyen, (then
Candidate for) President of the
European Commiszion, Opening
Statement In the European Parlfament
Plepary Sesston, July zo1g

Compared tozo1z, AROPE rates increased in 2018 - slightly but perceptibly -in
some Mem ber States with generally low AROPE rates. In Belaium, Denmark,
Finland, France, S lovakia, Sweden and the United Kingdom, data show an
increase of 0.7 to 2.5 percentage points.

The risk of poverty (AROPE sub-indicator) in 2018 continued to be higher for
certain groups of children, as FRA flagged in last vear's fundamental rights
report.™ These include children with a migrant background, children with less
educated parents, and children living in single-parent houzeholds, households
with three or more children, or households with low work intensity.

Inzo18, inthe EU-28 childrenwhose parents were bornina foreign country —
regardless of whether these parents have citizenship of the reparting country
- continued to hawve a higher risk of poverty than children with parent s born
inthe country of reference (32. 4% and 17.0 %, respectively )" Children with
parents with foreign citizenship are even worse off. In 2018 inthe EU-28,
577 % of these children were at risk of poverty, compared with only 17.5 %
of children whose parents have the citizenship of the country where they
live. Howewver, the rate far childrenwhaose parerts have a foreign citizenship
was 2.8 percentage point s lower than in za17=

Parents’ social backgrounds and household types also strongly affect child
poverty inthe EJ-28. The lower the parent 5" education level, the higherthe
children’s risk of poverty, In 2018, maore than half (513 %) of children whose
parents had completed at most lower secondany education (1SCED o-z) were
at risk of poverty By comparison, this risk was 256 % for children whose
parents had completed upper secondary education (J5CED 5~4)and S35 %
far thase whose parents had completed tertiary education (I15CED 58]
However, the AROP sub-indicator for children with less educated parent s
was 1.6 percentage points lower than in zo7%

Children in single-parent households remained wery vulnerable in zo8.
In the EU-28, 35.5 % of single-parent househalds were at risk of poverty,
compared with 16.7 % of households with at lea st two adults and dependeri
children ™ The situation remains unchanged compared to 2017, In 2018, 25.6 %
of households with two adults and three or more children were at risk of
poverty, compared with 14.8 % of households with two dependent children
or 1z.8 Y% with one ¥ However, the situation of families with three and more
children improved by 1.2 percentage points compared to zo17

71.2. The Ell Child Guarantee gains mome ntum

The year 2013 saw a strong political commitment to fight child powverty
expressed &t the highest levelin the ELL In particular, the EU iz preparing
to establish an EU Child Guarantee. The European Parliament proposed
this in zo15.™® The European Commission embraced t in zo1g and it gained
considerable impetus.

In Juby 2019, Ursula von der Leyen made clear, in her opening staterment to
the European Parliament as a candidate for President of the new European
Cormmission, that fighting child poverty would be among the Commission’s
priorities. 3he described the high number of chidren living in poverty as
“our collectve shame""
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The Yice-President for Democracy and Demography, Dubravka Suica, is to
prepare a new EU strategy on the rights of the child and to coordinate the
wiork on the EU Child Guarantee. The Cormmiszsionerfor Jobzand Social Rights,
Micolas Schimit, is leading the work on developing the Child Guarantee. The
President’s Septernber za1g mission letters ta ther reflect the priority the
Cammission gives to the fight against child poverty®

Mew members of the European Commission reiterated relevant commitments
during their hearings before the European Parliament™

“The Euvropean Parliament [..]
calls on the Eland its Member
States to step up effortsto end
child poverty by adopting a
further Council recommendation
on investing in children [..]
and by setting targets in the
El¥s 2030 Agends to reduce
child poverty by half [..J[and]
calls on the Member States to
support the establishment of a
Eurapean Child Guarantee with
appropriate resources.”

In April z01g, the European Parliament adopted the legislative resolution
onits position regarding the Commission’s proposal on the European Social
Furd Plus (E5F+) The Pariarment suggests a nurmber of amendrents to
ensure that the E5F+ includes a dedicated priority or programme to support
the EUJ Child Guarantee * |t proposes that the E3F+ regulation should contain
a provision obliging Member States to allocate =t least 5 % of their E5F+
resources (i € 5. billion across the EUYto this objective. Civil society has
supported thizs propozal, welcoming a possible allocation of a specific amount
faor the Child Guarartee @

The European Commission services sped up their preparatony work to assess
the feasibility of a future EU Child Guarantee. In Septemberand October zo1g,
special fact-finding workshops took place. They brought together national
authorities, experts and EU services, including FRA. The objective was to
European Parliamernt, Resolutlon

on chitdrens rights on the occaston
of the 30th anniversany of the UN
Conventlon on the Rights of the Chitd
26 Movemnber 2o

prepare the feasibility study, focusing on four specific groups of vulnera ble
children: children (il in precarious famibe situations (for ecample, because of
the ecanoriic fragility of the farmiby, socalfactors leading family members to
exclusion or the composition of the hausehald), (il residing in inst it ations,
(iii) with a migrant background and (iv) with disabilities

In August 2019, the European Commission started the second phase of s
preparatory work. It aims to define the economic requirement zand framework
for an EU Child Guarantee that could go bevond the four categories mentioned
showve to cover all children 2t risk of poverty inthe EU* The preparatory
work builds on its 2013 Recommendation investing in children: breaking the
rydle of dizadvantage

Figure 7.2 showsthe major steps towards establishing an EU Child Guarantee.

FIGURE7 2: TOWARDS AN EUCHILD GUARANTEE: KEY MILESTGNES
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FROMISING FRACTICE

Making children’s
rights visible in the
state budget

In za1g, the Ministry of Dermography,
Farnily, Youth and Sacial Policy

in Croatia published what all
government bodies were expeded
to spend on childrens rights inzo1g
and planned to spend onthem

in zozo-zoz1 Anannual report
raanitors what a ctually is spent,
sorted by programmes and actvities.
This will help bett er evaluating
progress, ensuring transparency and
im proving the budgetary framework.

For more Informetion, see Cmailz,
Ministry of Demegraeing Family, Youth
and Social Policy (zovar, “Chidren®s
Ludget”in Crostiz (Gbfaviten prvt
HMedt prom{un).

Early childhood

Policy area  education and care

71.3. (hild poverty gains more visibility inthe European Semester
The European emester paid more attention to izsues related to child poverty
inzomwthanin previous vears ¥ Specific references to child poverty a ppeared
in the recitals to the countrg-specific recornmendations (CSRs) to sewen
Mernber States: Germany, Greece, Raly, Lithuania, Poland, Romania and
Spain. Howewver, no C5R targeted child powerty as such, although general
CiRs on poverty, income support or improvern ents of the social safety net
alsoaffed child poverty, Such C3Rs on more general issues that potentiallhy
have an impact on child poverty were addrezsed to Bulgara, Croatia, Estonia,
Hungary, Latria, Lithuania, Portugal, Romania 2 nd Spain

Early childhood education and childeare service s can have an important impact
on child poverty or social exclusion. C5Rs identified the quality and adequacy
ofthese servicesasanissueto considerin many EL Mernber 5tates, but the
aim wasto foster women's participation inthe labour market morethanto
address child poverty. The EJ Council addressed C3R s on these senvices to
Austria, Cyprus, Czechia, Irzland, ltaly, Poland and Slovakia.

toreover, the European Cammission’s country reparts contained for the first
time an annex with the key investrment priorities for each Mernber State
toaddress in designing its new EU-funded programmes for zoz1-z027. The
reports were publishedin February 2012 a5 part of the European Semester.
The priorities concerned, in particular, programmes to be funded by the E5F+
and the European Regional and Development Fund** This is in line with
the European Commissions proposal to link allocations of EU funding with
addressing challenges iderntified inthe European Semesterand the (SR s

Table 7.1 presents an overview of child-specific priority investment areas
for each Member 5tate. Early childhood education and care is a prionty in
1o Member 3tates. Education more generally, including prevention of early
school leaving, is & priority in 21 Onthe other hand, socal integration of
children at risk of poverty or social exclusion, andthe de-institutionalisation
of children iving in institutions, are prioritie s for fewer Mermber States (seven
and six,® respectively]

Other prionity investment areas in the country reports are also relevant to

combating child poverty, They have, however, a broader scope, addressing
all groups of the population and not specifically children.

TABLE 7.1: CHILD-SPECIFIC PRIGRITY INVESTPMAENT AREAS IDENTIFIED IN
EUROPEAN COMMISSIENTS 2019 COLINTRY RBPORTS

social integration of

Educaticn

Mlem ber Auystria, Belgium, Bulgaria,

States Croatia, Geprus, Czechia,
Denrmark, Estonia, Hungary
Ireland, ltaly, Latwia,
Lithuania, Maka, Poland,
Portugal, Romania,
Slovakia, Spain

Auystria, Belgiurn, Bulgaria,
Croatia, Czechia, Denmark,
Estonia, Finland, France,
Gemnany, Greece, Hungary,
Itaky, Latwia, Maka, Portugal,
Romania, Slovakia, Slowvenia,
Spain, Sweden

children at riskof poverty
ors0al excsion

Germany, Greece, reland,
Italy, Portugal, Romania,
Spain

De-institutionalisation
of children

Eulgaria, Czechia, Greece,
Poland, Romania, Slovakia

Source: FRA, 2azo [hased on Annex 0 of each 2010 EUFOpean Sermester
country repord published by the European Conaission)
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1.2,
CHILDREN AND JUSTICE

7.2.1. Incorpoating the Procedural S afeguands Directive inte national
lawe: limited progress

The Procedural Safeguards Directive guarantees that, in juvenile justice
proceedings, children have a right to be informed and heard ina child-friendly
way, with leqal aid and privacy protective measures ® Mermber States had
toincorporate it into national law by 11 June 2018, However, around half of
the Member States missed this deadline.

fost Member States reformed their criminal codes, criminal procedure
codes or specialised juvenile justice codes in 2018 orzo1g. The main areas of
reform were creating or strengthening specialised courts or boards, creating
riechanismsto ensure that the child receives information, regulating cases
wherethe age is unknown, developing individual a ssessmert 5, and training
law-enforcement staff.

Only 13 Member States notified the European Commission that they had
completed the transposition of the direct ve into national law by the deadline.
InJuby zo1g, the Cammission opened irfringerment procedures (formal notice
under Article 258 of the Treaty on the Functioning of the Furopean Union)
against Bulaaria, Croatia, Cyprus, Czechia, Germany, Greece and Maltas

Several Member 3tates were still amending national laws during zo1e. For
example, Germany adopted two new lawsz in December 20197 These reforms
strengt hen the role of juvenile court assistance, lower the requirements for
state-funded defense, and comprehensively regulate the information rights
of theaccused voung person. Croatia also amended its Jovenile Court s At
strengthening the guarantees during criminal proceedings against children
suspected or accused of criminal offences

Czechia adopted in August 2013 @ new act that increased the amount of
information children, and their parents or guardians, receive during criminal
proceedings # It also changedthe Ad onYouth Court sothat, if i is unclear if
the perzanin question ha sreached 18 yvears of age, they are to be conziderad
a child=

The amendments include an investigation into the conditions of the child,
based on which a report 15 to be written on their personal, famiky and
social environment. The amendment clearly definesthe time frame for the
imvestigation, which includes input from the child’s legal representat ves or
guardians.

In December zo1g, the Estonian parliament amended the Penal Code. The
amendments strengthen the right of the child to an individual assessment
and to medical ecamingtion upon deprivation of liberty, Hiz or her legal
representative or the counsel as the right to particpate in the criminal
proceedings3®

The Pracedural 5afeguards Directive iz legally binding on all EJ Member States
except Denmarkand Ireland . 5till, in Denmanrk, a new law on juvenile justice
entered into force inJanuary 2019, aimed at strengthening procedural right s
of children ® Among other things, it establizhesza lovenile Delinguency Board.
The board is competent to decide on targeted individual social measures
for children and juveniles aged 10 to 17 who are suspected of (ages 10-14]
or sertenced for (ages 15-17) serious criminal offences. The board hearings
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PROMISING PRACTICE

Using information
leaflets to raise
awareness of
children’s rights
in criminal
proceedings

Children and parents must receive
information about the child’s rights
and general aspects of criminal
proceedings (Articles 4and 5 of
Directive zo016,/800). The EU-funded
project Child-Friendhy T ha s helped
arganisationsin several Member
States to implernent this right.

It has produced six leaflets, three for
children and a further three aimed
at their parents or legal guardians.
These contain information onthe
rights of childrenwho are suspected
oraccused in criminal proceedings.
Each leaflet covers a different phase
of the criminal pracess: arrest, trial
and pre-trial detention. The leaflets
are available in 27 languages.

Fior more infarmation, see Fundaddn
Dizgrams, Informatton teaffats:

The rlghts of chitdren In ciiminal
proceedings”
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FRA ACTIVITY

Providing guidance
on protecting
children without
parental care

- . FRAdeveloped

 this guide in
i i cooperation with
the European
Cornrission.
It irmplerients
anaction set
forth inthe
2017 Communication on stepping
up EU action against trafficking in
hurnan beings, and builds an the
2018 EU Agencies Joint Statement.
Amongst otherthings, the guidance
recalls that onein four regiztered
wictim s of tratficking in hurman
beings inthe EU is a child trafficked
into and within the EU, and often
within their own Member State.
Girls are overwhelminghy targeted.
Fegistered EU child victims are twice
the nurmber of non-EU child victims,

The guide targets professionals
who may come into diredt contact
with children who are deprived of
parental care and found in need of
protection inan EU Member State
ather than their awn, including child
victims of trafficking, or who have
been forced to commit a crime. The
guide is now available in English.

It will be translated into all EU
languages in 2020

See FRY (zo1g), Chitdren deprived of
parental care found i an EU Member
State other than thalr oum: A gulde ko
ephance chifd protection foc bsing on
vIttims of Kafficicing.

donot constiute or replacea criminal process and the board cannot impose
criminal sanctions. Rather, indialogue withthe child orthe juvenileand the
custody holders and other resource persons, the board decides on zocial
measures with the aim of preventing the child or the jrvenile from following
a criminal path.

7.2.2. Age of criminal responsibility

The Procedural Safeguards Directive does not regulate the minimurm age for
criminal responzibility. Mational law sets it In 2019, 3cotland® increased it
from eight to 1z vears® The rest of the United Kingdom hasthe lowest age
of criminal respansibility in the E, at 10 vears.

Most Member States have set 14 vearsastheage of criminal responsibility.
A few Member States have set it at 15 yvears: Czechia, Denmark Finland,
Polard and Swedan®

The CRC Committee encourages courtries to mise the minimum age of criminal
respansibility toat least 14vears*replacing its previous recorrmendation of
a rinirmum age of 129" It focuses on childrenwhoare suspeds oraccused of
having committed a crime. The committee explains that the new comment
reflects the new international and regional standards, jurisprudence and
evidence of effective practice, but also reflects concerns, such as systems
with exceptions to the minimum age and of systems with two minirom
agesand the persistent use of deprivation of liberty.

The general carmment includes & nurmber of core elements for a justice
system that promotes a prevertative approach, diversion and restorative
measures and guarantees fora fairtnal. It also covers a range of issues, such
as recrutment of children by armed groups, incuding those designated as
terrorist groups.

PROMISING PRACTICE

Using reprimand as a diversion
measure for first-time offenders

In 2048, the Dutch police started a
pilot actvity inthe district Twente,
part of the Police Unit Eastern
Matherdands. Children who commit
their first minor offence, such as
shaoplifting, are not arrested, but
instead facean official warning:

a firm coreersation with a police
officer inthe presence of their
parents within seven davys of

the identification of the child.

An official warning is used asa

www.parlament.gv.at

diversion measure. It preventsthe
intiation of judicial proceedings
and does not generate criminal
recards forthe child. In 2019, the
police started extending it toall
police unitsin the Metherlands.

For mere information, see
Metherlands, Police (zo78),
‘Batrapt! kind nlet In de caf maar
wat dan wel?”, news relesse.
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73,
DIGITAL SPACE BRINGS OPPORTUNITIES AND
RISKS FOR CHILDREN

Existing technologies, particularly the internet, have createda new laverin
the persistent t ension between children’s participationand their protection.
The internet brings great benefits for children: they can obtain information
andinteract with peers, acquire knowledge, irmprove their learning skills and
develop their persanality. Bt these benefits go hand in hand with diverse
risks, including child sescual abuse ima gery, bulbying and data protection issues. _—

—
-l e

Children'z increazing uze of new technologies raizes iszues concerning several
rights that the CRC guarantees. These include the rights to be mafeguarded
from abuse (Article 3); to privacy and data protection (Article 16); to access
to information (Aricle 17); to education (Article 28); and to freedamn of
expression [Article 1509 Several related rights are also guaranteed in the
EU Charter of Fundamental Rights, and relate to the digital environment.
The cornerstone for childrenis Article 24, which recognises children’s right s
to protection and participationd® Childrens rights to protection, privacy and
freedom of expression onlineare also protected through Articles 3, 8 and 10
of the European Corvention on Human Right . For mare information on data
protection, zee Chapters on Information saciety, privacy and data protection.

How do
children with
disabilities
experience
the digital
environment?

TWICLHES FORAARD
RUBONECL (B BACK

For more information,
see Cound) of Eurape
[zoigh Turo oifcks
forward and one ik
back: Report on chitdren
with disabiifttes in the
digitat environment.
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The Council of Europe’s consultatve
repart, " Twao clicksfonward and
one click back", seeks to bridge a
research gap. It finds that these
children face a "triple barrier” in
the enjovment of their rights. First,
their statusaschildren meansthat
thevare not alwavs being heard
and taken serioushy: Second, their
dizability often leads to negative
assurptions about their capacities
and competence in online decision-
making. Third, parentsand other
adultsare often more protective of
them than other children.

The report concludes with practical
advice to stakehalders, including
governments, the digital indust ny,
schooland healthcare services, on
how to better uphold the rights of
these children in the digital warld.




7.3-1. The Audiovisual Media Services Directive: adapting

to new realities

The European Union plays an important role in developing safe internet
policies for children, guided by the European Strategy for a Better Internet
faor Children® The amended Audiovisual Media Services Directive (A0 R5
Directive) iz one of the latest steps to ensunethe pratection of children arline.
The Strategy onthe Rights of the Child, whichthe new European Commission
announced, is expected to cover child safety onling, too45

In 2019, the European Cormmizsion set upa new expert group on safer Internet
for Children #* It comprises represertativesfrom EU Mer ber States, lceland
and Monway Oneparticular aim izto help share best practicesinimplemerting
the BMME Directive and in ensuring parental consent to access children’s data
that the General Data Protection Regulation covers4?

The amended AWME Directive requires Member Hates toadopt measuresto
protect children from harmif ul content, not onby on TV and through traditional
cornmunication media, but also on online video-sharing platforms such
as YouTube, Instagrarn or TikTok. It entered into force in Decernber 2018
and Mernber States need to incorporate it into national law no later than
September 20204% The A4S Directive also regulates child data protectionand
prohibits providers from processing children's personal data for commercial
purposes, such as “direct marketing, profiling and behaviourally targeted
advertizing” [Article sa)

MWermber States continued to incorporate the AVIMS Diredtive irto national law
during zo1a Hungary ha s already dane so. [ts amended legislation ertered
intoforce on 1 August zo1g. It establishes detailed rules on the protection of
children, including new powers forthe media authorty to enforce the use of
age verificationtools or similar technical measures % Other Member Sates
have started consultations on the directive or drafted legislative amendmeni s,
such as Denmark,® Finland 5 Ireland = Latvia ® the Netherlands,® Spains
and the United Kingdom ¢
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In Irzlard, the public consultation highlighted the needfora clear definition
of “harmful content” i should include child sex abuse, serious cyvberbullving
and matenal that promotes self-harm or encourages nutritional deprivation.
Respondents also stated that, in addition to the right to be protected from
harrm, children have the same range of fundamertal rightzazadults, including
freedom of expression and access to information s

Inthe United Kingdem, the government proposal gives companies a new
statutony duty of care. They must take more responsibility for the safety
of their users, particularly children, and tackle harm arisingfrom content or
activity on their services. An independent regulator will be responsible for
raonitaring compliance of that duty and will prioritise action to tackle a ctivity
or cantent where children or other vulnerable users are at risk 5%

7.3.2. (hild sexual abuse online: countering a growing risk

Sexual abuse or exploitation takes place in the physical world, bt the
subsequent sharing of images and videos depicting this abuse significant by
aggravates the impact of these crimes s The amaourt of online child sexual
abuse is staggering and cortinues to increase An increasing number of
respondents are concerned about experiencing or falling victim to child
pornography, a special Eurobarometer survey on ‘Europeans’ attitudes towards
oy ber security” shows * See Sedion 6.z for further informationon cybercrime.

Directive zo11fos on cormbating sexual sbuse and exploitation of children
and child parnography® cortinues to be the key EUinstrument in the field
of online abuse. It includes several related provisions. These include the
ohligation to criminalise “knowingly obtaining access, by means of information
and comrmunication technology, to child abuse imaages" (Article 5 {1) and
(3), and recital (18)), as well as online grooming (Article & and recital {19)).
It also requires taking measuresto enable investigative units to attempt to
identify child victims of online abuse (Article 15 (47 a5 well as measures
against websites cortaining or disserninating child abuse material (Artide 25
and recitals (g6 - 471

The Council of Europe’s Lanzarote Corrvention,® which has been adopted by
all EU Member 3tates except Ireland, contains comprehensive obligations to
prevent, protect, prosecute and promote cooperation in relation to child sexual
exploitation and sexual abuse, including where facltated by information and
cormunication technologies (1CTs)%

The European Commission already recognised the complexity of incorporating
Directive 201193 into national law, and the delavs in doing so, inits 2018
implermentation report on the directive *4 The directive is ambitious and
comprehensive. it requires reforms of criminaland criminal procedure laws;
the developmert of administrative measures; and the irmealvermnent of multiple
badies, such as rational and regional authaortties, civil society organisations
and internet service providers. Three vears later, in zo1g, the Commission
opened infringem ent procedures against 2z Member 3tates, through letters
of formal notice, for failing to implement EJ rules. The only Member States
bound by the dire ctive® that have implemented it ane Cyprus, the Bethedands,
Irzland and the United Kingdom
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PROMISING PRACTICE

Using artificial
intelligence to
detect online child
grooming

A cross-industry team from
Microsoft, The Meet Group, Roblox,
Kik, Thormand others bunched a
new graoming detection techrique,
“Project Arternis”, by which online
predators attempting to lure children
for sexual purposes can be detected,
addressand reported.

The technigue began development
at a Hackathon co-hosted by
Microsoft and the United Kingdom's
Harm e Office in Movember 2018 It
isapplied to historical text-based
chat corversations, |t evaluates and
“rates” conversation characteristics
and assigns an overall probability
rating. This rating can then be used
as a determiner, set by individual
companies implementing the
technique, as to when a flagged
conversation should be sent to
hurnan moderators for review,

Hurnan moderators would

then be capable of identifying
imrminent threatsfor referral to law
enforcement, aswell as incidents of
suspected child sexual exploitation
to MG0s, including the Mational
Certer for Missing and Explaited
Children, ECPAT International, INHCOPE
and the Internet Watch Foundation,
Licensing and adoption of the
technique will be handled by Thorn.

For miore Infarmation, see Uaited
Kingdem, Home Office and Patel P
[2oza) Mewr Al tachnique to binck
ondine chitd grooming favnched.



Several Member States have adopted or proposed new legislation to
strengthenthe responsesto online violence against children and child abuse,
For example, some Member States have introduced a formal legal basis
intheir criminal codes to allow law-enforcement authorities to use decoy
victims (police officers impersanating children].

In the Netherlands, a2 new code entered into force in June zo1g. It gives a
formal legal basis to the use of decoy victims* |t also amends the Dutch
Criminal Code and the Dutch Code of Criminal Proceedings. The criminal
offence of grooming covers soliciting children over the internet for sescual
abuse. The code extends it to soliciting, for sexual purposes, any person
impersonating a child *

In August z01g, the Geman Federal Government tabled a new law to
criminalise oyber-grooming * The Federal Council stated that the proposed
bill did not go far enough. |t suggested criminalising all attempts at cvber-
grooming, including attermpt s to contact a child, evenif they are unsuccessful,
forexample, fortechnical reasons ™ Moreover, the Federal Council proposed
allowing covert investigatorsto upload fake child parnographey to prove their
credibilty toalleged offenders. The Federal Government tabled anamended
version of its intial bill in the Bundestag, which held an expert hearing in
Movember 2012.M

The Council of Europe,® incooperation with the Gebercrime Office, implermerted
a project entitled EndOCSEA@EUrope. OCSEA stands for online child sexual
exploitation and sbuse. Under the project, they published a repart that
identifies promising practices and cormrion challenge s that Council of Eurape
rmember states face ™It also brought out & comparative review of mechanisms
forcollective action to prevent and combat online child sexual exploitation
and abuze ™ |n addition, it produced a child-friendly booklet for teenagers,
which explores ways in which abuse can take place online and through
modern technologies?™

7.3-3- Minimum age of consent inthe context of the Gene w1 Data
Protection Regulation

The General Data Protection Regulation (GDPR) becarme applicable in
Way 2018, Itidentifies children as"vulnerable natural persons” and underlines
that processing children’s data may result inrisk “of varying likelihood and
zseverity ™ For an overview of the implementation of the GDPR, see Chapter &,

Al Member States have already amendedtheir national data protection laws in
line with EU rules, exrept Slavenda, which is still revizsing itz national legislation,
Bulgaria,” Czechia,® Estania, ™ Greece®™ and Portugal updated their national
data protection law s during zo1g Supervisony authorities are now developing
guidance or holding public consultations on the practical implementation of
the GDPR for children. For example, the Information Commissioner's Office
inthe United Kingdom has submitted to the government a ‘Kids Code! after
an open consultation® The codeis a requirement of the UK Data Protection
Act = whichwasadopted in zo18.
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Theage of consentto processing of personal data is still a matter of intense
debate. Article & of the GDFR specifies that processing a childs personal
data inrelation to information socety services offered directhy to the child
15 lawiul only where the child is at lea st 18 years old. f the childis under 18,
processing such data is only lawful with parental consent or authorisation.
However, Mermber States may provide fora lower age at which children na
longer need parental consent or authorisation, as long as this is not below
13 years.

Figure 73 gives an overview of the current state of play on implementing
Article 83 Maost Member States have decided to deviate from the general
rule of 16 vears, lowering the age threshaoldto =, 14 or 15 years.

FIGURE 7.2: MINIMUPM AGE OF CONSENT TQ PROCESSING OF PERSONAL
DATA FOR IT SERVICES
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Source: FRA, 2020 [hased on Better internet for Kids, “Status quo
regarding the chifds Article & GOPR age of consent for dafa processing
across the £, 20 Decersber 2010]
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In June zovg, the European Commission took stock of the application of the
GDPE one yvear on® [tz report suggests the need to further specify howr
the regulationapplies to the age of consent by children for online services.

The European Commission hasa Multistakeholder Expert Group onthe GOPR
application, comprizing independent experts, non-governrental arganisations,
trade and business associations, and banks and financial institutions. It also
expressed concerns about the application of parental consent requirements
under the GDPE, when providing input to the one-vear revies, * |t notes
that data subjects often receive unclearinformation about who can consent,
whether children or holders of parental responsibility. In the group’s view,
this may deny services to children and keep them away from the internet
urtil they have attained a certain age, whichis not the purpose of the GDPE.

Some digital platform s use different countries” laws to base data processing
on other forms of authorisation than consent. That worries consumers”
organisations working with children's welfare arganisations. In particular,
platforms sometimes choose asa legal basisthe minimum age for entering
acontract accardingtothe applicable national law. Such practices circumvert
the obligations under Article & of the GDPR, andwill leadto a fragrentation
across the EU that the GDPR did not intend, the organisations warn. In
addtion, further clarfication iz needed about age verification for processing
children’s data, the report suggestz® The Coundl of Europe has found that
children are rarely consulbed on data protection matters; and that they are
not always aware of the extent towhich their data were being used online
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pport implementation,

FRA opinions

Almost one out of four children inthe EU continue ta live at risk of
poverty or social exclusion. This raises concerns under Article 24
of the EU Charter of Fundamental Rights, which provides that
“Children shall have the right to such protection and care as is
necessany for their well-being”, andthe European Pillar of Social
Rights, which lays down the right of children to be protected
against poverty. In 2014, the European Parliament andthe European
and Cammission expresseda strang political cormrmitrnent to fighting
child poverty and establishing an EU Child Guarantee. To bring
the guarantee into existence, this strong political commitrment
bwvall ELinstitutions, including the Council of the EU, and by the
Member States, needs to continue.

The EU Child Guarantee is expected to ensure that every child
living in poverty, particularky those invulnerable situations, has
access to adequate nutrition, decent housing, and free healthcare,
education and early childhood education and care. This would
contribute to delivering on the legal commitments of the Elland
Member States in the area of the rights of the child. B wouldalso
helpimplement the major policy commitment of the zo0z0 Agenda
for sustainable development ta leave no ane behind.

The European Parliament has underlined the importance of
adequate funding at both EU and national levels to support a
future Child Guarantee. |t has proposed that Member States
allocate at least € 5.2 billion of the European Social Fund Plus for
theprogmmming period zoz+zo0z7to support the Child Guarantee.

EU Member States had to incorporate the ‘_
Procedural Safeguards Directive (2018/800/EL)
into national law by 11 June zo1g, The directive
guarantees procedural safeguardsfor children FRA OPINION 72
whoare suzpects or accused persons incriminal
proceedings. k includes the right of defenceand
the presuription of innocence, as established
in Article 48 of the EU Charter of Fundarmerntal
Rights, and the best interests of the child as
a primary consideration, as establizhed in
Article 24 of the Charter. [tz preamble calls for
considering the Council of Europe Guidelines
on child-friendly justice.

EL Member

uld furth

es — for exan

However, by the deadline, only 1z Member
States had notified complete incorporation. The
European Commmission intiated infringzrment
procedures against seven Member States for
lack of notification.

on, howe effe

e put in plac
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Article z4 of the EU Charter of Fundarmental Rights pradairms h
the right of children to be protected and also to be heard.

Theserights are oftenat stake inthe online world. FRA OPINION 7.3

The GDPR specifies that, for children under 14, the holder of
parental responsibility shall give consent or authaorise the
processing of their persanal data in relation to infarmation
saciety services offered directhy to children. Howewer,
Member States may provide for a lower age for consent,
aslongasthisis not below 13 vears. Member States have
set different age limits, ranging from 13 to 16 years. The
European Commission’s Multistakeholder Expert Group
on the application of the GOPR has noted that thereis a
lack of quidance regardingage limitsfor consent and age-
verification toals.

The incorporation of the revized Audiovizual Media Services
Directive [Directice (EU) 2018/1808) into national law, due in
September zoz0, saw little progress. The directive regulates
children’s access to all audiovisual media, including, for FRA OPINION 7.4
exarmple, video-sharing platforms such as YouTube ar
Instagram. It also requires Member States to take appropriate
measures against child pornography,

EU Mernbe : rtinue the

il ea mshile, child sexualabuse onling has been onthe rise.
In zo1g, the European Commmission initiated inf ringement
procedures against 23 EU Member States for failing to
irmplermert the Sexual Abuse Directive (zo1foa3 /B0

7%
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EUof & Decemberzo11on combating th e sexual abuse and sexual excploitation of children and child pornograp hy,

16 December 26,

The directive bindz all EU Member States except Denmark. In accordance with Article 3 of Protocol 0 on the postion

of the United Kingdorn and Ireland, both took partin the adoption of the directive and are bound by it European
Commizzion, 'January infringements package: Key decision s, 24 January 2019; European Commission, July
infringements package: Key dedsiens’, 25 Juby 2010,

European Commission (2oq9), Eurspean Commission infringement decisions on Directivez 1153, 10 October 2o,
Metherlands, Lawe of =7 June 2048 amending the Criminal Code andthe Code of Criminal Procedure (Wet vaa 27 juni
2018 tat wilziging van et Wathoak van Strafreche en hat Wethaelk van Strafvardanng in verband met de varbatedng en
varstadiing van g8 opspaang en vervolging van comautercriminalitet) (comautascriminalitait ), H Septermber 208,
Hia.

Germany, Federal Council (Brndesrat) (201g), Draft lawramending the Criminal Code (Enowef ehes _ Gesatres rur
Anderung des Strafgesetzhuches - Versuchsstratharkeit des Cvbergroamings), o August 2og.

Germany, Federal Council (Bundesrag) (2015), Draft lawto amend the penal code-Trial punishability of

cybergrooming (Sreliungnahme das Bundes@tas zum Entworf eines ... Geseas zur Anderung das Srafpesezhuches -
Versuchsstratharkeit d25 Cebergroomings), zo September za15.

Germany, Laws amending the penal ced e— Criminal off ences relating to ofben moming ([Gesetzgebung. Gesetz rur
Andarung des Strafgesatzhuches - Versuchsstratharkeit des Cubergraamings).

Council of Europe (0oE) (n.d), 'End Online Child Sexcual Bcploitation and Abuse @ Eump e

(oE (2oq), Mamber state rasponses to prevent amd combat onfine child sexeal exploiation and abuser Baseline
mapping, Movember 2o g,

CoE (2mo), Mechanisms for collective action to prevent ard combat onbne child sexral exploitation and abuse: A
compamtive revien November 2og.
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CoE {2019) 50, thiziz sexual abuze? Booklet and Yideo explanation.

European Parliament, Regulation (EU} 2014/ 475 of the European Parliament and of the Council {General Data Protection Regulation),
27 April 2o,

Eulgaria, Amendments to0 the Personal Data Protection A0 (3as0H 28 UZMBHBHLE U S0 RAHSHIE HA 3AK0NE 28 2ALUITIE Ha 2 UYL
Hauyy), #t Febrany zmg,

Czechia, Law on the processing of personal data (Zakon ze dne o8 o Zoracovani asohnich Gdajl), z4 April 2o,
Eztonia, Personal Data Protection Act (Iskuandmete aitse seadus), 15 Januany 2o1g.

Greece, Personal Data Protection Authoriy, implementing measures for Requlation (EUY 2016/ 867 (4ar] Moo ororioe dcdoug v
Toow wmwol Xooor R] oo, WETor s@oora wis rau Konvavguad (BE) zers e rov Fuswmaiko g KonaBauhiow son rov Zuwfoudion rjg
F7NG ARSLALW 203 Yoo T\ e 00T T SUSKiy mea iy e TS Srel copormiar Schapdyly moamomkal yopaKTasa K
£y TE] STy £ Bug] voro Bemo g Odawing (EE) 2096/ 680 raw Fugwwoiko o Kauvofowdiow o rou uwBowhiow g 2 g Amohou
F006 Ko GANES SraTafer), zo August 2o g,

Portugal, The natienal law implementing the GDPR (e 0° séfzom de & de Agoseal & August 2omo.

United Kingdom, Information Com missioner's office (000 (2ong), 100 submits Age Appropriate Design Code of Practice to government”,
2z Movember 2oig; 100 {201 o), Age appropriate design: A code of practice for onlie services, 5 May 2cig.

United Kingdom, Data Protection Act 2048, 25 blay 2018, Section 123,

Eetter Intemet for Kids(2og), 'Status quo regarding the childs Article 8 GDPR age of consent for data processing acrossthe £,
20 December 2019,

European Commizsion (2o o), Comumomication from the Commission to the Eoropean Parliament and thre Concilr Dara protection roles as
a truse-enablerin dre FU and beyond - Takirg stock, 24 uly 2o o

Eurapean Carnmmission, Muttizakehalder Bcpert Graup to support the application of Regulation (EUY 2o &f67 9 (2o §), Comtribution from the
mukistakeholder expert group re the stock-taking exerclce of June 2019 on one year of GOPA application, 13 June 2019,

Ihid.
CoE {zo19), Conference report on Redefining Power: Strengthening the rights of the chidas the key ta a future-proaf Fumpe, pp. 17-18.
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EU institutions in 2019 pushed to improve victims’
access to compensation and justice. The Coundil of

the EU called for 3 new strategy on victims’ rights.

This both acknowledges that gaps in victim protection
remain and signals Member States’ commitment to
enforcing victims’ rights. The Council called on FRA and
other EU agencies to support Member States in this
effart. Sarne Member States continued to oppose the
Istanbul Canvention in 2z01g. This triggered a particularly
strang response by the European Parliament. It asked
the Court of Justice of the European Union to address
various aspects of the apprapriate legal basis for the EU
to accede to the convention. Meanwhile, challenges to
the independence of courts continued. They underlined
the need for mare effectively coordinated efforts to
uphold the rule of law. The Eurapean Commission issued
a blueprint for action, proposing the so-called ‘rule of

law cycle’.

“Becoming a victim of crime
may seriously undermine an
individual’s sense of security.
To be able to secure victims’
rights better than before, we
nead to address them more
womprehensively

Anna-thaja Henriksson, Minister of
Justice, Finland, Remarks at the justice
and Home Affalrs Councl! meeting on
the adop ton of Comncli conciusfons on
victims of cfme, 5 December zo1g

8.1
EU PUSHES FOR ACTICN ON VICTIMS RIGHTS,
CALLS FOR NEW FOUR-YEAR STRATEGY

0n 2z Februany zovg, European Day for Yicim s of Crime, thethen European
Cormmissioner for Justice, Fundamental Right s and Citizenship, Wéra lourovs,
expressed "deep regret ” that not all EU Member 3tates had fully transposed
the Victims® Rights Directive into national law. She called on Member States
to "take action without further delay™? The vear ended withthe EU Cauncil
adopting conclusions on victims'rights. They highlighted that Member States
needtoimprove victims” access to compensationand justice in practice. Inits
conclusions (adopted on 3 December zoqg)* the Council asked the European
Cormmission to draw up an EU strategy forvidim s’ rights for 2o20-2024 10
guide Member States.

The Cauncil’s concluzsions call an Member States to take a comprehensive and
halistic approach to vicim s rights. They should invohee all those who are
likely to come into contact with wictims, and ensure that effedtive national
compensation policies exist® The concusions invite the Commission to
evaluate existing EU legislation onwvictims"rights. It should focus particularhy
on reviewing the current rules on compensation. The Councl alsocalls onthe
Carmmission to imvite FRA, the European Union Agency for Criminal Justice
Cooperation (Furajust], and the European Instit ute for Gender Equa lity (EIGE)
to look &t ways of improving cooperation and exchange of information
between competent authorities concerning victims of violent crime in cross-
border cases .
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Although gaps remain, there were positive developments at national level in
zoia For eample, almost half of the Member Htates either adopted or saw
the entry intoforce of legisletive meazures to improve the implement ation of
theYictims* Rights Directive. Several set up genericvictim support services
for the first time Others implemerted measures to protect victims during
proceedingsand prevent secandary wictimisation.

One key shortcoming in Member 3tates is compensation to crime victims.
Another is the lack of developments concerning the rights of victims to
participate in procezdings.

The European Commrmission urged nine Mermber States (Czechia, Estonia,
Germany, Hungary, Italy, Malta, Paland, Portugal and Sweden) ta finish
incorporating the Victims" Rights Directive into national law It sent them
letters of formal notice on 25 July 20125 The Commissionalso sent Reasoned
Opinions tothirteen other Member States, namehy Austra, Belgium, Bulgaria,
Croatia, Cyprus, Finland, France, Greece, Latvia, Lithuania, Lise mboung, the
Hethedands and Slovakia *

FRA ACTIVITY

Focusing on justice for victims of violent crime

InDecember zo1a, the Council
publizshed conclusions on wictims'
rights. Specifically, the Council
recognises “the significart work
carried aut by the European
Union Agency for Fundam ental
Rights (FRA), especially in
relation to research and surveys
regarding the identification and
elimination of shortcomings
related to victims" rights, e.g.
the set of four reports on justice
for victims of violert crime
publizshed in April 2z01g. Based
on the views presented in the
afarementioned reports, the
Coundil considers it evident

that measures to improve
victims' accessto justice and to
compensation are reguired.”

The four FRA reparts that the
Coundil mentions focus an
victims' rights a5 standards of
criminal justice; proceedings;
sanctions; and women as victims
of partner violence They are

based on desk research and
230 face-to-face interviews
with practitioners - including
support services, the police,
public prosecutors, judgesand
lawyers - and adult victim s of
violent offences in seven EU
Mermber States: Austria, France,
Gerrarwy, the Metherlands,
Poland, Partugal and the United
Kingdom.

The reports propose practical
ways policymakers can help
victims, such as ensuring
maore effective suppart,
mare protection during

court proceedings, better
compensation for victims,
rehabiltating offenders, and
Judicial and police training to
encourage understanding when
dealing with victir .

Inaddition, in June zo1g, FRA
publizhed its main comparative
overyiew of severe labour
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exploitation. It docurments the
experiences of 237 migrant
warkers, and addresses aspects
of labour exploitation that

relate to viclent crime and ot her
forms of victimisation under the
criminal law.

For mare information, see Cowadl
of the Euronesn Unien (2000,
Braft Copncl! conciustons on
victims’ dghts, 1c November zov0,
oz FRA (zovo), Vicoms Tights

s standards of ciminal fostice -
Justice forvictimes of vinlent crime,
Pant k: FRA (zough, Proceedings
that do justice —fustice forvictims
afviafant crime, Part 1L FRA
[zo0r Sanctfons that do fustice

- Justtce far v ims of viatent
crime, Part M FRA (zovor Women
s wictms of partner vintence -
Justlce forvictims of violent ciime,
Part ¥: A (zovg), Protecthg ml-
giant workers from expioliation In
the £l worters’ perspective.



PROMISING PRACTICE

Round-the-clock
crisis assistance for
victims of crime

In 2014, the Sacal Insurance Board in
Estania began offering z4-hour crisis
assistance forvictims of crime by
phone or using a web-based hotline.
Yictims are using the serviceg it
receives zoo-5o00 calls each month,
The Social Insurance Board's primary
cooperation partrers far the crisis
hatline are victim support of ficials,
police officers, emergency services,
local government officials, a child
help hotling, women's sheltersand
a non-governmerntal organisation,

it said in response toa request far
information.

For more Information, see

Estaniz, Secsl insursnce Boand
(SotsiEsifindius tusametl ‘s one -
Vst tm Sopport Ciists Phone!

8.1.1. Member States strengthe ngene ric victim support

Several Member $tates have vet tointroduce generic victim support services,
in other words services available to all victims of crime, atthough Article 8
of the Wictims" Rights Directive obliges them to do so. FRA reported this in
previous vears? This remains ane of the key hurdles for certain Member
States to surrnount so they can effectively implement the directive and
improve the situation for crime wictims in their countries.

In zo12, Romania, Slovakda and Sleveniaworked to make support services
available to victims in general, not just to certain categornies of victims.
Slovenia amended it s Social Assistance Act inzo1gto introduce professional
support and counsellingforall crime wictims ® Centresfor sacial wark areto
provide this support, and irformationand guidance that will enable victirns
togainadequate psychological, social and financial remedies for the situation
resulting from the crime. Atotal of 18 centres for socalwork, with 63 units,
operat e nat iomaide . ®

Slovakia started a national project in 2018 to improve wictims” access to
support services and establish cortact points far victirn s Following on from
that, in zo1git established eight contact poirts for victirs in different regions.
Contact poirt s provide specialised assistance, legal counselling, social and
economic counselling, and psvchological assistance to all victims of crime,
not just specific categories of victims"™

It alzo established a group of expertzinthe provision of victim support services,
to reqularly evaluate project activities and discuss impartant topics related
to victim support services™ Practical training took place for professionals
whocomeinto contact with victims, including social workers, employees of
client centres, police officers and employess of municipal offices . By the
end of Movember, 2535 people had turnedto the contact points

Romania adopted an emergency ordinance on measures to ensure the
protection of wictirns of crirmes By the end of Movermber 2019, it had
established nine new victim support departments inthe sockEl assistance
services of nine counties. These departments have the specific task of
providing services to victims of crimes, At least three specalists work &t
each: a social worker, a legal adviser and a psychologist s

8.1.2. Progress in preventing secondary victimisation

Secondary victimisation iswhen a victin's experience is made allthe warse
by not being respected and in control of their situation. The offender can
causze it; so canthe victim's participationin criminal proceedings, The Yictims*
Right s Directive calls attention tothe high risk of secondary victimisation.™

To lowerthe risk, some Member States looked to improve victims' experience
of court hearings in particular. Far example, in March 201, luxembourg
began anindividual case-by-case approachto deciding on special protective
rmeasures incourt hearingsto assist victims of violence and prevent secondarny
wictimisation For the first time, in a case of domestic violence, the first
instance court for criminal matters decided on a specal measure that allowed
thevictimtotestify and answer judges’ questionsviavideao link inan adgcent
room, to avoid contact with the offender.
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The Judicial Council of Lithuania adopted a policy on security in courts in
2012 |t stipulates that newhy constructed or reconstructed court buildings
rmust have additional rooms. Currently, 10 courts out of 74 have separate
entrances to hearing rooms for vidim s and spacious waiting room s This
infra struct ure ensures that victims avoid contact with suspects, thus helping
to prevent secondary victimisation.

8.1.3. Member States make progress on compensating victims

In March 2o, Joelle Milguet, special adviser to then President Juncker,
published a report on compensation for wictims of crime?® |t contained
recarnmendations an how to tackle, in practice, problerms with wictirns’
protection, access to justice and compensation. Yictim Suppart Europe and
FREAboth published reports in zo1g that provided evidence of such problems
and contributed to the special adviser's report.

Wictim Support Europe talked to experts and over 200 crime vicims. They
identified many iszues that frustrate a victims ability to access compensation®
For example, victims do not know about the right to corpensation; police
cfficers treat thern disrespectfully and do not refer themto suppart services;
or reporting deadlines and complexand lengthy procedures cause dif ficulty
The report concludes that EU Member States "currently operate a system
where state compensation is regarded as a ‘last resort | accessible only after
all other sources of compensation have been exhausted. "=

termber States must ensure that victims of violent crime receive effective
corm pensation for the dama ge they suffered asa conzsequence of the offence,
FRA's report highlights. The state has anobligation to providefor compensation
where the offender does not have the financial means to do so. In several
caszes, the European Court of Hurman Rights has made it clear that, when
hurman rights violations are severe, the vidim's right to justice encompasses
compensation for more than pecuniary losses. In principle, it also includes
non-pecuniary losses, suchas “pain, stress, arctiety and frustration"=

FRA reported last vear that several Member States enhanced victim s’ right s
tofinancial compensation inzo8, That included enlarging the scope of crimes
forwhich, orthe scope of persons towhom, compensation iz available. This
trend continued in 2ot Several Member States, as wellas Serbia and Horth
Macedonia, paved the way for victims of crime to access cornpensation
rmore &3 sily

Far example, new legislation in the Netherlands (amending the Act an
Yiolent Offences Compensation Fund and the Dutch Civil Code) states maore
clearly that a payvment from the fund does not affect the victim'z right to
compensation from third parties

Belaium introduced new legal measures on providing ermergency assistance
to victims of terrorism. It changed the structure of the Cammission for
Financial Assistance to Wictims of Intentional Ads of Violence, by creating
a specific division in charge of terrorist acts, That should help to speed up
compensation for victims of terrorism in particular®

Akthough the Victims” Rights Directive is not binding on North Macedonia,
the Ministry of Justice published a draft law on the payrent of monetany
compensation to victinns of criminal offences® |t takes into account the
wictims” needs, in particular the right to access to information and the
right to compensation. InSerbia, the Supreme Court of Cassation drafted
detailed guidelines for judges and prosecut ors on improving jurisprudence
on compensation of victims in criminal proceedings #
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FRA ACTIVITY

Focus onrights
of detainees as
victims

Wictimisation of prisoners can take
the form of violence from ot her
prisoners. FRA interviewed staff

of statutory bodies that monitor
detention facilities for its zao1g

report Righis in practice: cress

to 3 lawyer and procedural rights

in wripeingl a0d Europegn Arrest
Warrant proceedings, and they
highlighted the issue Many incidents
of violence between prisaners may
go unreported, monitoring bodiesin
France, Greece and Komania suspect.
Wiolent actzalso occur at the hands
of officials, such as police officers, in
some Member States.

FEA also published a report and an
online database in December 2oy,
looking at core asped s of detention
conditions in EJ Member 3tates,
including the protection of prisoners
from violence.

For more information, sec FRA (200}
Rights In practice: Access i 2 fawwer
and procedural dghts In ciiminal and
Evropean amest wamant proceadings:
FRA (200 Ciimibnal detentlon
condittons In the Evropean Unlan:
Rutes and reaffty; FREA (2000} Cominal
detentlon database 20752010



FRA ACTIVITY

Focus on women
as victims of
partner violence

In April 201, FRA released Part IV of
it = Justice for wictinns of violent oinre
publication, focusing on women

as victims of partner violence.
Althaugh based ana small number
of interviews, the evidence indicat es
that womnen who are victim s of
partner violence lack effective
protection. The main reazons are
inadequate responsiveness of the
palice, shartcarmings in the referral
of victims to support services, an
incomplete network of support
organizations, and insufficient
implementation of court protection
orders. The report called for better
institutional cooperationand
legislation, and far the police to
take serioushy their responsibility

to protect women against partner
violence,

FRA'sviolence against wormen
survey [published in zo14) supparts
the findings. It indicates that wornen
significanthy underreport partner
violence, and gives reasons (see,
for example, Chapter 3 or the main
results in the sunvey report].

For moie Infermation, see FRA (200},
Womean as victims of partner violence
- Justice forvictims of violent ciime,
Part 1V FRA (2074, Violence agatnse
women: An EU-wide sorvew Maln
results,

8.2.
VIOLENCE AGAINST WOMEN AND DOMESTIC
VIOLENCE

Onviolence against women, implementingthe [stanbul Corvention dominated
policy and legal development s at both ELl and Member tate levels in 201,

Arnong cther developrients at EU level, EIGE published a report on risk
assessment and ranagerient of irtimate partner violence. It aims to help
police officersact effectively against gender-based violence #

Sustainable Development Goal 1€, on access to justice forall and effective,
accountable and inclusive institutions, includes Target 1801, which calls on
all gowernments to reduce all forms of wiolence. Target 5z calls for the
elimiration of all forms of violence against women =

The Organizationfar Security and Ca-operation in Europe (05CE) led a survey
onthewell-being and safety of women. It covered seven 05CE participating
States, including Serbia and Morth Macedonia, and Kosovo. It comprized
interviewswith 15,772 women. The 05CE study usedthe same questionnaire
and methodology as FRA's violence against women survey. It added a focus
on vialence against wornen in armed conflict. It is the first comparable
representative survey conducted in sotheastern and eastern Europe. It is
the first time in this region that wormen were asked systematically about
their experiences of violence, including in armed conflict settings.

In 2zo01g, the O5CE published its findings** and separate reports with a
breakdown of the survey data for each country. For example, the results
for Horth Macedonia® and Serbia®* which have not yet joined the EL,
indude the following. In Hath Macedonia, nearby half of all weornen (48 %)
believe that domestic violence is a private matter, and three in 1o (28 %)
believe that the wvictim often provokes it Very few women have reported
violence to the police or other services. Inhibiting factors include shame,
financial reasons, lack of infarmation, mistrust of services, fear, and lack of
understanding of what countsa sviolence. Cver their [ifetime, 45 % of women
have experienced intimate part ner violence, including physical, sexual and
paychological violence.

The OSCE's findings further show that, in Serbia, 45 % of women hawe
experienced physical, sexual and/or psychological violence at the hands of
their partners zince the age of 1g; 17 % have experienced specifically physical
andior zexual vidlence 2 56 in 1o wormen (5o %) hadnot conta cted the police
orary another organisation after the most serious incident ® Assistance and
support were nat mainstreamed ar accessibleto all®® The survey identified
the need to improve the collection of accurate data **
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Mearwhile, Member States continued to implement the provisions of the
|stanbul Corvvention andtake otherlegislative and policy mea sures to further
combat violence against women. For example, Germangy intends to criminalize
the phenomenon knownas upskifting, namehy the covert taking of pictures
or filming of parts of the bady that are protected from sight - far example,
genitals or bottom s or undensear covering these parts 3 A similarbill became
laws in the United Kingdem, and one is currertly pending in Luscembeourg 32

Protection for victims of domestic violence remains weak in some Member
States For example, in Poland, the government proposed amendm ents to
the Aict on Combating Domestic Violence that would weaken the protection of
victimsz. The definition of dormesticviolence would have included anly recurring
acts of wiolence ¥¥ After 3 wave of criticism, the government withdrew the law

Hungary lacks the infrastructure to provide support to victims of domestic
and partner violence, argues the VICATIS report, published inzoe. According
tothe report, “in reality there is practically no efficienthy operating victim
support service where the victims [of domestic violence] couldturn to. For
rnost victirns [of dornestic violence], there is no safe place in the systern
providing care."®

Several Member 3tates published statistics in 2012 that revealed worrying
attitudes to zexualviolence, Forexample in Raby, 17.7 % of people conzsidered
it always or under cefain circumstances accept able that “a man usualky
control his partner’s mobile phone andfar her activities on social media®, the
Mational Institute of Statistics (ISTAT Jreported in Movernber 201 Widesprea d
attitudes blarme women for sexual vialence, it found; 353 % of people
interviewed claim that "a womanisable to avoid a sexual intercourse it she
really does not want it

In Partugal, the non-governmental organization Unido de fulheres Alternatva
e Resposta [(UWMARY has been carrying out annual nationwide surveys since
2017 It s Mational Study on Dating Widlence 2015 is based on 3 survey of
4,958 children and voungaduk s (aged 11-za) #= Strikingly, 58 % of the voung
people who date or have dated reported having suffered at least one type
of violence from their current or former partner, and &7 % consider som e of
thewviolent behaviour acceptable. The study points out that specific types of
violence are highly prevalent and
regarded as legitimate. Examples
are psychaological wialence,
vialence pursued through sacial
media, and controlling a partner’s
clothing, interaction habits or
ot her behawiours,
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PROMISING PRACTICE

Hospital support
for victims of
sexual viclence

In Firland, the government and
university hospitalsin several

cities have partnered to create Seri
support centres. These provide, free
of charge, a muttidisciplinary service,
imvobeing physicians, psychologists
and socia| workers, for those who
have experienced sexual violence,
regardless of their sex or gender.
That is in line with Article 25 of the
|stanbul Corvertion.

The first centre opened inthe
Helsinki university haspital in 2017
Since then, over 4,000 people have
sought help, Three new centres
opened in zoteat the university
hospitals in Kuopio, Tampere and
Turku, and another will open in Qulu
inzozo.

Services include psychosocial
support, guidance, medical care and
atreatment follow-up plan. Centres
are also equipped to retrieve and
examine forensic medical samples.
Victims can receive help in starting a
legal process if they wish. A helpline
forthe centres is open 24 hours a
dav, seven days a week,

Formere information, see, for
cxample, the webpage of the
Sert Sppport Centre in Helink.



8.2.1. Istanbul Convention: generl developments

The Council of Europe’s Cormmittee of Ministers adoptedthe Corvention on
preventing and combating violence against women and domestic violence
(Istanbul Corvention) in Istanbul in zom. It ertered into force inzotg.

Davelopments at EL kel

The European Parliament wa s vocal inits support of the Istanbul Corvention.
A resolution in February 2019 condemned zome Member States’ oppostionto
the convertionaza “rejection of the zero-tolerance norm for violence against
womenand gender-bazed violence"* In April, the Parliament asked the Court
of Justice of the EUl to issue an opinion to resolve legal uncertainty about
the legal basisand the scope of the Union’s accessionta the convention.s

028 Movember, it adopted another resolution condemning the attempt s in
some Member Sates to revoke measures alrea dy taken to implement the
convention. |t called onthe Council to urgently conclude the ELs ratification
of the convention and urge all EL Mermber States to ratify it #5 The resolution
referredt o FRAS 2014 violence against worn en survey. Armong other issues,
the data showed that one third of all women in Europe have experienced
phrsical or sexual violence at least once sincethe age of 15 4%

The Movember zo1g resolution also welcormed the commitment by the
Cormmission'’s President-elect, Ursuls von der Leyen, to do more to tackle
gender-based violence. In herfirst speech before the European Parliament in
July 2014, she proposed adding vislence against wornentathe list of E crimes
defined in Article & of the Treaty onthe Functioning of the European Union,
and expressed her support for the EU acceding to the [stanbul Comvention4?

Davelopments at Membear State leval

Az of December 2zo1g, the Istanbul Convention had been signed by all EU
Member States, and ratified by 21 (see Table 8.1). The Council of Europe’s
Group of Experts on Action against Yiolence against Wormen and Dom estic
Yinlence (GREVIO) oversees the implemertation of the |stanbul Corvention.
It issued report s on Finland, France, Haly, Portugal and Sweden in zo1g.
GREVIO cammended Finlands wark on bringing its legislation in line with
the criminalisation of sexual violence onthe basis of the absence of consent,
as Article 36 of the convention stipulates. It noted that France and ltaby had
vet o make this changes

In Slovakia, the government approved a parliament resolution in
Decermber zo1g to inform the Councl of Europe that it intends not to ratify
the Istanbul Corvention #* The ratification process also stalled in Bulgania,™
Czechia,” Hungary, latria® and Lithuania s
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TABLE 2.1: ETANBULCQNVENTICN: S IGNATURE, RATIFICATION AND ENTRY
INTC FORCE IN EU MEMBER STATES, NORTH MACEDGNIA AND SERBLA

Country Signature Ratification Entry into foroe
Austria 11 My 2 o1 14 Movember 2oz 1 August 204
Belgium 11 September 2oz 14 March zo1é 1 July 26
Bulgaria o April zoe

Croatia 22 January 203 1z June 2013 1 October 2018
Cyprus 16 June 2mg 1o Movember 2017 1 Mlarch 2o #
(zechia z flay zoné

Denmark 1 October 203 =3 April 2013 1 August 204
Estonia 2 Decemberzmg 26 Dctober 2017 1 February zond
Finland 1 Milay 2ot 17 April zog 1 August 205
Franoe 1 May 2o 4 Juby 2014 1 Mowvember zog
Germany 11 Mlay 2o 1z Qctober 2oy 1 February zond
Greece 1 May 2o 18 June 2m & 1 Qdober zm 8
Hungary 14 March 2o 4

Ireland 5 Mowvember zoig & March zog 1 Mowvember zomg
Italy 27 Septemberzoz 10 Septemberzoz 1 Sugust 204
Latvia 18 May zoe

Lithuania 7 lune 203

Luxembourg 1 Milay 2ot T August 2018 1 Decernber zom &
Malta A May 2oz 20 July 2o g 1 Mowvember zog
Metherlands 14 Movember 2oz 18 Movember 2og 1 farch zoné
Poland 18 December 2012 27 April 2o g 1 August 2015
Portugal 1 Mlay 2ot g Februany 2oz 1 August 2o 4
R ania 27 June 2014 3 May 2016 1 September zoné
Slovakia H Mlay 2o

Slovenia & September 2011 & Februany zo1g 1 June 205

Spain 1 Mlay 2ot 10 Aprl 2014 1 August 204
Wreden T Mlay 2o 1 Juby 2014 1 Movember zog
Horth Macedenia B Juby 201 23 March 2o 8 1 July 218
Serbia 4 April 2012 A Movermber 2oz 1 August 204
United Kingdam & June zoiz

Source: FRA, 2azo fhased on Coundl of Europes Chart of signatures and ratifications of Treaty z2i0].
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8.2.2. Member States align ke gal definitions of rape with Istanbul
Convention

The lstanbul Corvention comprehensiveby criminalizes acts of sexualviolence,
Article 36 does not require the victim to express oppostion for the act of sewual
violence ta be punishable; it suffices that the act was committed without
the victim’s consent. In zo1g, several Member 3tates aligned the definition
of the criminalisation of rape with the |stanbul Corvertion requirements,
which includesacts committed against former or current spouses or partners.

Greece reformed its legal framework onrapeto bring it in line with Article =4
of the convention ® Similarky, Portugal amended its criminal code to align
the crimes of sexual coercion, rape and sexualabuse of peaple interned with
the corvention® Croatia also brought the definition of rape in line with the
convention. Previoushy it required force or coercion. Mowall non-consensual
sexual intercourse or sexual adivity is considered rape

InSlovenia, a judgrert of the Higher Court in Koper intiated a public debate
about the defintion of rape® A man had sexual intercourse with a family
friend against her will after she had fallen asleep. The court upheld the
defendant’sappeal and changedthe conviction from rape to sexual abuse of
a defenceless person, stating that the perpetrator used force onlhy after the
victim hadwoken up. The judgment was handed downinzoty, but received
media attention in January 2012 The resultant public criticism exposed the
need to redefine rape in line with the |stanbul Corvention.

Sweden's Supreme Court ruled on arape case in zo1g. That was it s first
judgrient since legislative amendrerts brought the definition of rape inline
with the corvention in 2018 % The court had doubts about the perpetrator’s
criminal intent. Although he started having sexual intercourse with the woman,
he eventually stopped when the worman “withdrew from him” he had
earlier explicithy expreszed her umavillingness
tohave sex. The court found the man guilty
of "negligent rape” It ruledthat be had been
grosshy negligert in not considering if the
worman wanted to participate in sexual
intercourse,
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8.5
CONTINUING CHALLENGES
TC THE INDEPENDENCE OF COURTS

A key elernert of access to justice is access to courts and, therefore, the
independence of the judiciary* Independent courts are essential farthe right
to effective judicial protection and the fundam ental right to a fair trial and to
an effective remedy, which Article 47 of the EU Charter of Fundamental Rights
and Articles & and 13 of the European Convention on Huoman Rights provide.

These rights are key to protecting all the rights that individuals derrve from
EU lzwr and safequarding the walues common to the Mermber States that
Article z of the Treaty on European Union (TEU) sets out, nota bly the rule of
lawe. In particular, an independent judiciary is a precondition for effectveby
upholdingand enforcing EU lawe That isthe joint task of the Court of Justice
of the European Union (CJEUY and national courts, under Article 19 of the
TEU and Article 47 of the Charter.

The z0z0 Agenda for Sustainable Deweloprnent, under Target 163 of its
Sustainable Development Goals, also calls on all countries to pramate the
rule of law at the national and international levels and to ensure equal access
to justice forall#

Largemajoritiez consider all principles of the rule of law eszential or important,
includingthe existence of independent courts, a Eurobarometer survey from
Juby zo1g shows® Some g4 % of respondert s find judicial independence
essertial or important, in cortrast to anly 4 % who consider it unirportant.
Likewise, @4 % think that it is important or essential that court rulings
be respected, and g1 % recognise the need for judicial review of public
authorities” activities. Furthermore, 8o % see 3 need for a constitutional
court to independenthy review |aws that the legislature adopts, to make
sure that they are constitutional.

Mevertheless, challenges to the independence of judiciaries continued ta
pose concerns in Peland, Hungary and Malta in zo1q

Inrelation to Poland, the European Commission repeat edly stated before
the Councl that its concerns, as raised in its reasoned proposal for a
Council decision from zo December zo17, remained unaddressed in zo1g.
0r 10 Decemnber za1a, the Commission updated the Council as regards the
situation of the rule of law in Poland inthe contest of the Aricle 7 (1) TEU
procedure (preventive mechanism in case of a clear risk of a serious breach
of the Union's walues).® During it, the Council took stock of the situation,
including the recent judgments of the CJEU concerning Polish rules on the
retirement age of judges and public prosecutors, and the new Disciplinary
Charmber of the Palish Supremne Court (see maore details below 19

Mernbierzof the European Parliament (MEP:) condermned the la ck of progress
in ongoing processes during a follow-up debate between the European
Parliament’s Committee on Civil Liberties, Justice and Home Affairs (LIBE),
Cormmissioner Didier Beyvnders, and Finlands Minister for European Affairs,
Tytti Tuppurainen, on behalf of the Council*
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“You can’t be a member of

the European Union if you dont
have independent, impartial
courts aperating in accondance
with fair trial rule, upholding
union law.”

Koen Lenaerts, President of the Court
of Justice of the EL, cited in "EMS top

Judge wams Poland over overhaul of
Judlclany’ Beuters, g lanuary zozo



teanwhile, the Council of Europe’s Group of States against Corruption
(GRECD) issued an assessment with respect to implern entation of its earlier
recommendations on corruption concerning mem bers of parliament, judges
and prosecutors on 16 December. In it s report, it urged the Polish authorities
toamend, asa matter of priorty, the disciplinary procedures applicable to
judges, to exclude any potertial undue irfluenceframthe executive powers*

The CIEU issued three landmark judgrments concerning the independence of
the judiciary in Poland. The first one (Commission v Poland, é1a/18) was
1zsued on 24 June zo1a. [t dealt withthe Polish law lowering the retirem ent
age of Supreme Court judges. The CJEU ruled that the law is contrary to EL
laws and breaches the principle that judges cannaot be removed, andthusthe
principle of judicial independence®

The second judgrnent was issued on 5 Movernber 2oqg (Comnmission
v Fofand, C-1g2/18), The CJE wasaskedto assess the amendments to the
laws on the organization of ordinary courts, which lower the retirement age
of ordinary court judges and prosecutors, and allow the Minister of Justice
to decide on the prolongation of their active service. The provisions also
set different retirerient ages depending on gender. The CIEU deemedther
contrary to EU law #

Finalby, thePolizh Supreme Court submitted guestions about the independence
of the newly created Disciplinary Chamberwithinthe Polish Supreme Court.
This chamber has the power to discipline judges both fortheir conduct and
for the content of their rulings. The President of the Republic appaints the
chamber’s judges on a propasal of the newly recamposed Mational Cauncil
of the Judicary (Krajows Rads Sadowniowa - KRS).

The CJEU issued its preliminary ruling on 1o Movember zotg (A, £ znd Gthers
v Szd Najwdsry Joined tases C-585/18, C-824018 and C-825,/18)% It held
that the requirernert under Article g7 of the Charterand Article 19 (1] of the
TEU that courts be independent forms part of the essence of the right to
effective judicial pratection and the fundamerntal right to a fair trial. It then
noted that the referring court should examine the objective circumstances
in which the Disaplinary Chamber was formed, its chamcteristics and the
means by which £z membershave been appointed. |t should assess whether
therewere factors capable of giving rise to legitimate doubts, inthe minds
of subject s of the law, asto the imperviousness of that Chamber to esternal
factors, in particular, asto the direct or indirect influence of the legislature
and the executive and its neutrality with respect to the interests befare it.
The CJEU willfurther develop the issue inthe upcoming
judgrment in the infringement proceedings case of
Commissiony. Poland. C-7o1/19, following the European
Commission’s decision of 10 October 2012 to referthe
case tothe CJELL™
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In zo1g, the Councl held two hearings on the situation
in Hungary. These covered, among others, the issue
of judicial independence, in follow up to the European
Parliament’s reazoned proposal from zo18, in accordance
with Article 7 (1) of the TEU (see FRAS Fundamental
Rights Report 20197 far more details on the reasoned
propasal)® Duringa debate inthe UBE Cammittes with
Cormmissioner Didier Reynders and Finland’s Minister
for European Affairs, Tytti Tuppurainen, on behalf of
the Council, MEPs condernned the lack of progressin
ongoing procedures and asked for a permanent EU-
wide mechanism to ensurethe rule of law? The call ta
strengthen judicial independence was alsomade inthe
country-specific recommendations adopted by the Council
in July 2012 inthe cortext of the European Semester™

In August zo1g, GRECO published itz report on preventing corruption of
rmembers of parliament, judgesand prosecutors in Hungary ™ 1t concluded,
among others, that the country failed to irmplernent its recommendations
related to the independence of the judiciary, namely the powers of the
President of the Mational Judicial Office both to intervene in the process of
appointing and prom oting candidates for judicial positions and to re-assign
ordinary judges without their consent az well as the immunity of ordinary
judges and public prosecutors to functional immunity.

LIBE st upa working group in June 2018 ta monitor the rule of law andthe
fight against corruption within the EL, and to address specific situations, in
particular concerning Malta and Slovakia (see FRAS Fundzmental Rights
Report 2000 for more details). The working group continued its workinzoag,
identifving some serious shortcomings in the rule of law, The Parliament’s
resolution of March 201, summarising the concusions of the working group,
condernned the “continuous efforts of a growwing number of EU member
states” governments to weaken the rule of bBw the sepamtion of powers
and the independence of the judiciary "™

In relation to Slovakia, the resolution acknowledged, among others, the
progrezs madeinthe investigation into the murderof the journalist, Mr Kucialk,
and his fiancée, Mz Kuinirowva, and asked for the investigation to continue.

In relation to Malta, it poirted to many shortcorings inthe rule of lw that
the Wenice Carnmizzion identified (in Decernber 2018 - see FRA'S Fundantental
Rights Report 2019). It urged the Mak ese government and parliament to
implerment all of the Commission’s recormmendations without exception.
The recommendation to “strengthen the independence of the judiciary,
in particular the safeguards for judicial appoint ments and dismissals, and
establish a separate prosecution service” was also included inthe country-
specific recommendstions adopted by the Councilin July zo1g inthe contest
of the European Semester ™
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Ell institutions consider further actions to stremathen rule of law

Inzo1g, the European Cammission opened a wide debate on how to reinforce
the EUtoolbox for enforcing the rule of law within Member States. [t collected
feedback and proposed several actions.?® One suggestion was to deepen
itz monitoring of Member Sates” compliance with the rule of law through a
Rule of Law Review Cyole, This would promote a rule of law calture within
the EU and prevent the rule of law from backsliding in Member States. The
cycle would cover all Mermber States and result inthe adoption of anannual
rule of law repart on the situation.

The Commission acknowledged FRAs role in providing information of
relevance tothe rule of law for the f sture review ovcle, |t noted theagenoy's
developrnent of the EU Fundarmental Rights Irfarmation Systern (EFRIS),
which makes it easierto access relevant information and reports about the
situation in the Member States

Under the Finnish Presidency, the Council evaluated tsannual rule of law
dizlogues. While the discussion did not lead to reaching a consensus, on
1z Movember 2zo01g, the Presidency published its owrn conclusions, which
were supported or not objected to by 26 delegations. In its conclusions, i
proposestoundertake a yearly stockiaking exercise onthe state of playand
key developrents in the rule of law inthe Merber States and the Elasa
whale ® This vearhy exercise waould be based onthe European Cammission’s
Annual Rule of Law Report.

Mational justice systems have a crucial role in upholding the rule of law. In
20y, the European Commission continued to support EU Member States’
efforts to strengthen the efficiency, guality and independence of their national
justice systemsthrough its EU Justice Scoreboard ® The EU Justice Scoreboard
contributesta the European Semester, whichis the EU's care palicy process
for assessing progress in achieving the EU zozo strategy. The scoreboard
brings toget her data from warious sources and helps identify justice-related
1zsues that deserve particular attention.
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The severth edition of the ElJ Justice Scoreboard (zo1g) continues to develop
tzdifferent indicators, focusing onjudicial independence az a key element for
upholdingthe rule of law inthe Member States. One of the key challenges
identified in the zo01g edition of the scoreboard relates to perceptions of
judicial independence = Passible poltical inteference orpressure is the main
reaszonforthe perceived lack of independence of courtsand judges. For some
tMember States” national prosecution services, management powers, such
as evaluation, promotion and transter of prosecutors, tend to cluster inthe
hands of a single authority, the scoreboard shows,

FRA ACTIVITY

Consulting civil society on challenges they
face in their human rights work

The Fundamental Rights Platform is FRA'S
network for cooperation with cieil society
from across the EUL Every vear theagency
consults the civil society participants
anling about the challenges they face in
their day-to-day work.

In previous years, mamy C30sacive in
human rights felt that it has become
harder to play their role in protedting and
promoting human right s, In 2019, of those
indicatingthat they work on the local
and/for national level (147 organisations
intatal), =5 % (51 arganisations) said
they consider the conditions in their
country ‘bad” or ‘very bad’, and 30 %

(45 organisations) consider therm good”
or “wery good” At the same time, 46 %
(&7 organisations) thirk the situation for
CE0swarking on hurnan rights in their
country has deteriorated’ or strongly
deteriorated” during the last 12 months.
Fewer than 10 % (13 organisations) think
the situation has improved.

The situation is challenging. Of the

15a (505 that answered the section

on threatsand attacks, emplovees or
volurteers in 53 % (84 organisations)
had experienced personal online threats,
harassment or attacks, including hat e
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speech, more than once in the previous
1z months, Across Member States, 18 %
(22 organisations)indicated at lzast one
phivsical attack on e ployveesfvalunteers,
and 15 % (zq organisations)an attack on
their office building. As mary as 20 %
(33 organisations) indicated at least one
instance of administrative harassment
(such as excessive reporting,a coounting
requirernerts) or legal attacks during the
previous 1z months.

FRA previously reported criminalisation of
civil society adivities, notably of solidarity
and hurnanitarian assistance. This remains
a concerm; 2z % (35 organisations) of the

responding organisations were subject to

at least one such atternpt in the previous

1z maonths.

Organisations also reported challenges
inaccesstofunding, access to decision-
making processes, and lack of adequate
and meaningful consultations in law-
and policymaking. FRA will publish
mare detailed findings from its annual
consultation during zoza.

More Informstion on e Fundamental Rights
Platform s avalizbie on FRA%S webslte,



FRA opinions

Mearhy half af the E Member Statezadopted or saw the ‘_ FRA OPINION 8.1
entry into force of legislationto better implement the
Yictims" Right= Directive (zo12/29/EU Jin 2019, However,
there were no notable developments concerning the
rights of victims to participate in proceedings.

Several Wlember Htatez clozed a biggap inguarantezing
victim s’ rights by providing victim support services to
all categories of crime victims for the first time. Other
termber States taok steps to protect wictirns during
proceedings and prevent secondary victimisation.

The EU Counciladopted conclusions on wictims* rights
an = December za1a. These use, in part, evidence of
FRAs 2019 report s on justice for victim s of violert crime.
The conclusions recognise that measures to improve
victims" access to justice and to compensation are
required. They also call on the European Commission
to draw upan E strategy for z020-2024 on the future
of victims" rights.

Ireland ratified the Council of Europe Comvention on FRA OPINION 2.2
preventing and combating violence against women and
domestic violence (the |stanbul Corvention) in zotg,
bringing to z1the total number of ELU Member States
that had ratified the convention by the end of zo1g.
Several Member States took measunes ta criminalise all
non-consensual sexual actsaslaid down in Article 36
of the Istanbul Convention, instead of limiting criminal
offences such as rape to stuations imvoking force or
phyzical vialence.

The EU strowe to ensure the ratification of the
comvention by both the EU and all Member States,
amid some Member States” vocal opposition to the
convention despite having signed it.

Anindependent judiciary isthe cornerstone of the rule FRA OPINION 8.3
of lzw and of access to justice (see Article 13 of the
TEU, Article &7 {4) of the TFEU and Article 47 of the EL
Charter of Fundamental Rights). Challenges inthe area
of justice grew in several Member States, particularky
regarding judicial independence. This prompted the
Eurapean Commissiontoissue a blueprirt for actionto
strengthenthe rule of law. It proposed the Tule of law
cycle’ This will involve both the European Parliament
and Council of the EU, and willapply to all EU Member
States, focusing particularhy onthose countries where
risks are identified. OnCErne
rrphy with th
ourt of | st
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Adecade on fram the November 2009 Council
Dedsion on the conclusion, by the European
Camrnunity, of the UN Canvention on the Rights of
Persons with Disabilites (CRPD), 2019 saw several
major developments. These will shape the second
decade of the convention’s implementation by the

EU and its Member States. The first ever designated
Eurapean Commissianer for Equality, who isin

charge of CRPD implementation, was appointed. The
European Accessibility Act, which introduced comman
accessibility requirements for select products and
services, was adopted. The European Parliament and
the Council of the EU came to a preliminary agreement
on language on disability and accessibility regarding
the European Structural and Investment Funds.

An evaluation of the 20102020 disability strategy
began. It will feed into a future EU disability strategy.
Meanwhile, Member States took steps to ensure
inclusive education and equal employment for people
with disabilities. A number of Member States alsa
took action towards ensuring 3 built environment
accessible to all. Changes to national electoral laws
gave people with disabilites significantly mare
opportunities to participate in European elections,
although accessibility remained a problem.

21
THE CRPD AND THE EL): CLOSING OLD CHAPTERS,
OPENING NEW ONES

At Bl level, zovgsaw a number of important developrments. These included
the adoption of the European Accessibility Act and the appointment of
a new Dizability Commissioner in charge of CRPD implementation. The
EUl alzo evaluated the 2010-z020 dizability strategy and moved towards
a new strategy. Another significant development was the agreement in
principle between the Council of the European Union (the Council) and the
European Parliarment on including language on CRPD cormpliance in the
regulation governingthe use of EUfunds, and using suchfundsto promote
de-institutionalisation aswell as accessibiliy.

iy
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o.1.1. European Accessibility Act: towands more coherence

across the EU

Anachievement that stands outin zo1ginthe area of dizability rights isthat
the European Parliarment (15 March) and the Coundl (g April) adopted the
Cormmission proposl for @ European docessibility Aot (EARYT As the 2018
and 2o1g Fundamental Rights Reports discussed in depth,? the Bt will allow
the harmonisation of nationallaws, regulationsand administrative provisions
concerning accessibility requirements for produdts and services., [t will cover:

=— products: computers, tablets, laptops and operating systems; smart
TVs; smartphones; payment terminals; some cash machines; ticketing
machines and check-in machines as well as interactive self-service
terminals; e-readers;

— services: answeringto emergency communication via the EUl emergencoy
nurmber {112); E-books; accessto audio-visual media services, websites
and electronic programming guides; telephomy services; tranzport senvice
wehsites, mobile device based services, ticketing, travel information,
some self-service terminals (excluding those integrated into vehides);
consurner banking services; E-commerce.

Following a request from the European Commission, the European Committes
for Standardisation published Design for All, a new standard “to help
organizations align with a consistent approach to address accessibility for
personz with dizabilities"? Theze specify some requirementz fororganisations
to “design, develop and provide products, goods and services that can be
accessed, understood and used by the widest range of users including
persans with disabilties"s

The European Disability Forum has argued that EAMS coverage should extend
further inf uture, to cover areas suchas health services, education, transport,
houzing and household appliances F The European Commission services note
that the EAL was adopted on the legal basis of single market provisionsin
EU lzwyr. This legal basis requires a divergence of national legislation that
creates barriers inthe single market as it relates to accessibility issues-and
the impact assessment did not always find such barriers *

The initial focus in the coming vears will probably be on implementing the
Eddf at the national level inthe form of laws, regulations and adminis rative
provisions. These ought tobe inplace by 28 June 2022, and must be inforce
by 28 June zozs ?

o.1.2. New Commissioner for Equality appointed

0On1Decemnber, Helena Dalli (Maka) took up office asthe new Commissioner
for Equality. Thiz underlinesthe new Commizsion’s commitment to the rights of
personswith disabilities. Her mission letter tasks herto “strengthen Europe’s
commitrment to inclusion and equality inall of its senses, irrespective of sex,
racial or ethnic origin, age, disability, sexual arientation or religious belief"*
Specifically on disability, it statesthat shewill "lead onthe EU's implermentation
of the United Mations Convention on the Rights of Persons with Disability™
Shewill alsowork on issues such as the fight against discrimination, a new
European Gender Strategy, work-life balance, gender-bazed violence and
the empowerment of women and girls?
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Mermbers of the European Parliament (MEPs) "welcomed the President-
elect’s decision to appoirt an Equality Cormnmissioner for the first time"'= A
group of WMEPsand non-governmertal organisations (NGE0s) also referred
to her appointment as “a sign of clear progress"" At the same time, they
alsaargued that, institutionally, the Comrmission’s wark on disability "needs
to rove tothe Secretariat-General” They noted that CRPDimplerentation
“touches upon many different Commission responsibilities and policies”

©.1.3. Looking back to mowve forwand: evaluation of zo10-2020
Disability Strategy and recommendations for a new strateqy

The kew EU palicy instrument inthe area of disability iz the European Dizability
Strategy® It expires at the end of zoza.

As part of its review process, the European Commission opened up a
conzultation, which it publizhed in both standard and easy-to-read verzions™
ltaimedtoazzess if the European Dizability Strategy wasbeing implemented,
if it led to suitable policies and measures, and how it influenced CRPD
implementation. The consultation ranfrorm 51 July to 1z Movemnber za1a and
had over 2,500 responderts. FRA participated in the El-level stakeholder
consultation.

Initial conclusions were presented at the annual European Day of Persons
with Disabilities in Decermber, which focused on the Disability Strategy
Participants felt that all or most of the strategy’s goals had been met. Most
alsathouaht that the situation of people with disabilities hadimproved and
thatthe strategy had contribtedto this Around three quarters of participarts
indicated that the current strategy’s main pillars remained relevant for the
future. The numbers were a little lower for promoting disability issues inthe
EU's external action; howewver, most still saw thisasa relevant area.

Participants mentioned potential new areas of focus. These included
accessibilty of buildingsand public services, ageing and disability, children
with disabilities and their families, and independert living and inclusion in
the community. Respondents felt that the strategy was internally coherent,
but interinstitutional coordination mechanisms were limited, which hindered
itz implementation. These are, however, preliminary findings. The European
Cornmission is expected to adopt the strategy’s final evaluation report in
the third quarter of zozo.

EUinstitutions have already begun developing their posttions on the new
strategy During their debate with the new Equality Commissioner, MEPs
stressed the importance of includinga range of issuesinthe new strategy.
Theze include enzuring the full i obverment of persons with dizabilities inthe
development of the new strateqy and ensuring that all EU initiatives comply
with the CRPD. MEPsalso highlighted issues such as reducing poverty, de-
institutionalisation and independent living, accessibility of transpart and the
built environment, andthe need for more investrent ininclusive education
and access to the labour market s

Inits position onthe strategy, the European Economicand Social Commities
[EESC) noted areas of progress It called on the Cornmission to adopt an
ambitious new strategy to ensure the full and equal participation of people
with disabilities and ta lift remaining barriers.
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Itz recommendations focused oninst tutional change. It called for "disabilty
focal points” within all the Commission’s directorates-general, and
within agencies and EU instit gtions, That echoed the CRPD Commitiee’s
2015 recommendations to the EUL |t alzo called for aninterinstitutiona | disability
riechanism, i.e. betweenthe European Cormmission, the Parliament and the
Couneil

o.14. Using EN funids to promote de-institutionalisation

The EU funds diverse projed s that aim to improve economic growth and
foster a sustainable ervironment through the various European Stroctural
and Irvestrment Funds (ESIF). FRAand civil society arganisations have noted
concerns that these funds are sarmetime s used inconsistenthy with the CRRD.?
For example, they perpetuate the operation of large institutions that house
people with disabilties, rather than zupporting community iving initiat ees, or
they do not include disabled persons’ organisations (DPOs)in chedking that
the use of funds complies withthe CRPD. FRA and civil society organisations
have therefore called for the regulations governing these funds to incude
language on CRPD cormpliance '

A September decision by the European Ombudsman echoed these concerns.
A complainant alleged that the use of EU funds to refurbish a Hungarian
institution for people with disabilities breached fundamental rights% In a
205 own-initiative inquiry, the Ombudsman had already stated that "[t]he
Cormmission is obliged torespect the Charter in its entirety, inall tsacivities,
including inthe distributionand maonitoring of ESI Funds "= Inthis case, the
Ombudsran did nat, in line with her randate, laok at the approach taken
by the Hungaria naut horities, but at the Commission’s interpretation allowing
funding of existing institutions. She noted that this interpretation was “at
oddz with that of the UM [CRPD] Committes"® She accepted that therewas
no legal basis forthe Commission to ask for the return of these funds, but
she noted that this should be addressed in future.

Megatistions an the proposed new regulations governing the ESIF for
zozt-2027% continued throughout 2o01%. The Council and the Parliament
reached a provisional common understanding ona new Common Provisions
Regulation. This agreement covers a wide range of izsues related to the
funds” modalities and functioning, and also touches on CRPD compliance.
It provides for monitoring com mittees, which will include OFOsand have a
role in checking compliance, incuding against CRPD requirements =
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More broadly, the provisional text foresees that national frameworks will be
neceszany to ensure CRPD implementation. These should have:

= objectives with measurable goals, data collection and monitoring
raechanisms;

— arrangerients to ensure that the programmes’ preparation and
implernentation properly reflect accessibility policy, legislation and
standards;

— arrangerments for reporting to the montoring committ ez non-CRPD-
compliant operations that the funds support, and complaints under
the CPRD submitted inaccordance with the arrangements for effective
complaint exarination ™

The Council and Parliament also reacheda provisional agreement requiring
that Member States have a national orregional strategic policy fram ework for
social inclusion, poverty reductionand heatth, and that itinclude measuresto
shift from institutionalto "family and community-bazed care”* The European
Regional Fund/Cohesion Fund Regulationwillinclude similarwording 24 They
didnot reach agreement onthe European Social Fund Plus.

Member Statesandthe European Commissionaretotake appropriate steps
to prevent any discrirination during the preparation, implement ation,
monitoring, reporting and evaluation of programm es. Accessibility for perzons
with dizabilities must bea criterion inthe selection of operations by managing
authorities. The European Disabilty Forum welcomed both principles. It also
positively noted the requirements to include civil society and MGOs in the
partrership and mutti-level governance process. Inaddition, it postively noted
the strengthened horizontal enabling condition ont he CRPD; such conditions
are criteria that are considered a prerequisite for proper implementation ®
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9.2,

THE CRPD IN EU MEMBER STATES:

PROGRESS CONTINUES BUT IMPLEMENTATION
CHALLENGES PERSIST

European Parlament elections took place on 2019, 50 did significant electoral
reform inthearea of disabilty. twas also a vear of progress in key areas, in
particular in making new plans toimprove access tothe built ervironment .
Challenges continued but there were alzo reforms inthe areas of emplovment
and inclusive education.

A keey way toachieve progress was by clarifving CRPD obligations in national
Jurisprudence. The CRPD Committee also clarnified the convention's scope ina
decizion onanindividual case underthe Optional Protocol { see Sectiono2.30.
In zo1g, the CRPD Committee continued to review Member States’ progress
in implementing the convention. [t published concduding observations an
Estonia, France and Hunaary, and a list of issues concerning Croatia, while
Oenmark submitted it 5 state repart (see Table o)

Motes:

Shaded cells indicate review
processes scheduled for 20zo; table
does not include Member States
without reviewsin zo1g or zozo.
Cells marked with * are doourm ents
not yet adopted since the March
2020 3ession of the CRED Cemmittes
was postpened due to alad: of

TABLE 9.1: CRPD CGMMITTEE REVIEWS IN2010 AND 2020, quorum,

BY BJ MEMBER STATE

-

Date of submizzion of State Pary s Dateof publication of listof issues

Member repart (combined second and third {priorto repoarting on combined second Date of publication of
State periodic reports, unless stated) and third periodic reports, unless stated) concluding ob servations
AT 17 Qctober 2019 = September 2018

BE g April 2o

i 20 April zo1g

DK 17 April 2020 30 April zong

EE 4 Decem ber 2o1s {initial report) 11 Aprl zoag postponed®

EL 1 June 2o finitial report) 11 Aprl zoag 20 September zog
E% 5 Mlayr 2o 2 1z April 2017 13 May 2o g

FI aAuquUE 2049 QANgUE 2019

FR 18 May zo16 7 Septemberzomo 11 Septernber zozo
HU 7 Odober 2o g 1z April 2017 postponed®

HR 2021 3 April 2020

LT 1% September zozo

R0 1 April zozo

SE 25 Movemnber 2o g 1z October 2o %

K 2020 27 September zog

Source: FRA, 2020 [based on data frons the Gffice of the High Commissioner for Human Rights]

rab)
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9.2.1. European elections highlight participation hundles and prompt
some reform

The CRPD (in Article zo) requires States Parties to guarantee persons with
disabilities political right s and the opportunity to enjoy them on an equal
basis with others. This includes the right and apportunity for persans with
disabilities to vote and stand far election. The main challenges to this right
include legal restrictions onthe voting rights of some personswith disabilities,
particularhy those with psychosocial or intellectual impairments; inaccessible
and cumbersome administrative processes; and difficulties in accessing
complaints mechanisms when persons with disabilities have faced problems
in exxercising their right to vote #

The right to wote in Furopean elections sterns from Article zo (2] (B) of the
Treaty on the Functioning of the European Union, and Articles 3 and 4o of
the EU Charter of Fundamental Rights, Although secondary legislation outlines
some arrangements for how to exercise voting right sand stand for election,
Member States are largely free to design and apphy their own procedural
electoral laws aslongasthey resped general principles of EU law, including
the CRPD and the Charter. The European Commission has encouraged the
sharing of best practices an pramotion of the exercise of electoral rights of
underrepresented groups, including persons with disabilities

Electoral law haslong needed reform toensure the rights tovote and stand
forelection that the CRPD contains, FRA has found® Inthe run-up to elections,
the EESC published an opinion on the political participation of persons with
disabilities during the 2019 Eurapean Elections, calling for the lifting of
restrictions on participation® It noted legal restrictions due to deprivation
of legal capacity and to lack of accessible information on woting; technical
barriers in access to polling stations; and a lack of akernatives to voting ina
polling station. In 18 Member 3tates, blind people cannot vote independenthy
and need someone tovote on their behalf, it pointed out. NGOs made similar
callsfor reform 2

Ore of the main restrictions to the right to vote is the deprivation of legl
capacity. Ahead of the elections, and following a request from the European
Commission, FEA collected information onthe situation of the political nghts
of personswith disabilities and publizhed an analysis noting that two thirds
of EUlMember States restrict the right of persons deprived of legal capacty to
wote. That potentially affectsan estimated 264,000 people in the ELwho are
living under full guardianship, akthough not all of these peaple are necessarily
deprived of the right to vote ®

Followinga constitutional court ruling, ¥ Germary removed certain restrictions
on the right to vote in amendments tothe Federal Elections Act 3 People
barred from woting under the Federal Elections Act, because they had a
caretaker appointed or had been placed in a psychiatric hospital following
a crime for which they had beenfound to lack criminal responsibility, had
filed & constitutional cormplaint. The Federal Constitutional Court held that
neither of these two grounds for excuding people with mental disabilities
from federal elections was valid.

k]
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First, referring to the appointrment of a caretaker leftthe exclusionto chance.
lamy people with the zame need of support hadnot had a caretakerappointed
if, for ezample, their families supported them. Second, people whoare in
psychiatnic hospitals because they hawe cormmitted crimes while lacking
criminal responsibility do not necessriky lack the cognitive @ pabilities ta
vote. Thus, the court concluded that the challenged provisions violated both
the principle of universal suffrage and the prohibition of discrimination on
grounds of dizability.

A Palish constitutional court judagrn ent in April zog also restored the right to
wote to people withowt legal capacity® In France, a legislative amendment
ahead of the elections recagnised the right of personswith disabilities under
guardianship to vate

People reported a range of practical difficulties invoting. That is another
key barrier to the effectve exercise of the right to vote, according to FRAS
findings # The Finnish Parliamentary Ombudsman found in a report on
wheelchair accessibility that almost all polling stations it inspected preserted
some problemn for wheelchair accessibility, either on the route to or inside
the polling station. They also lacked acceszible polling booths andfor visibility
screensto protect wheelchair users” voting from public wiew

The Hetherlamds highlighted the importance of practical measures to
implement legal reform s in practice. On 1 January 201g, an amendment of
the country's Elections Act took effect, requiring that all polling stations be
accessible to people with physical impairments® The Metherlands Institute
for Hurnan Rights set up a hotline duringthe elections for the Dutch Provincial
Councils andWater Boards of 20 March and the European Parliament elections
of 23 Maw Despite that legal requirement, it recerved 258 reports, by or on
behalf of people with disabilities, about the (injaccessibility of elections.
About nine out of ten described problems with physical access to polling
stations, obtaining help at the polling station, usability of the current ballot
paper, and preparing for voting s

Ensuring full participation of people with disabilities in elections requires
funding. While the United Kingdemwas not incuded in the EESC opinion on
the political participation of persons with dizabilities, it passed legislationto
evclude dizability-related election expenzes from candidates” spending limitz.4%

9.2.2. Access to the built environment: new requirements, more
involvement of people with disabilities

A potential additional component to the European Dizability Strategy isaccess
tothe built environment. The public consultation’s results highlighted that
topic, whichizanintegral part of the CRPD. The EAA contains provisions for
Member Statestodecide on the adoption of EJ requirements on this issue.
Furthermare, the annexes tathe Commission Recommendationd an building
renovation and Recommendation® on building riodernisation identifies
rencvation of buildings for energy efficiency rea sons as an excellent occasion
toenhance the accessibility of buildings. & number of statestookactionsto
enhance CRPD compliance inthis area.
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FRA ACTIVITY

Focus on the right
to vote of people
deprived of legal

capacity

Ahead of the European elections,
FRA publisheda paper on restrictions
to the right to vote as a result of
deprivation of legal capacity. |t stars
by anabysing relevant legal reforms
inthez8 EU Member States since
zo14, when the agency published its
hurnan rights indicatars on the right
to political participation for persons
with disabilties. The second section
briefly identifies some of the factors
that helped drive these legislative
changes. The paper also highlights
some positive initiatives to promote
and realise people with disabilities”
right to participate fully and actively
intheelectoral process.

Cnerall, it finds that electoral reforms
“demonstrate a clear trend towards
reducing restrictions on the right

to vote of people with disabilities
deprived of legal capacty” Howewver,
in sore cases, "the shift is fram
automatic loss of voting rights upon
deprivation of capacity, to a situation
where the right to vote is decided by
a court on the basis of an individual
assessment” and “[i]n others, the
refarm s do not cover all types of
election”,

For mere information see FRA (zovg),
Who wilf (not) get to vote In the
2070 Evropean Parilament efections?
Davatopments I the Mght 1o vote of
peaple depriived of legal capachiv in
EUMember Siates, o3 FRA (20w},
The rlght to pofiitcal parilcipatlion

for parsons with dtsabiittes: Human
rfghts Ingicators.



PROMISING PRACTICE

‘I Can/1 Know’
campaign:
improving the
accessibility of
sports centres

I Jarwary zo1g, the Swedish
Paralympic Confederation and
Swedizh Paralympic Committes
started a project called | Can/l

Know [fag Kandag Vet). It provides
a list of which sports certres are
acrcessible to people with specific
types of disabilities and encourages
voung people with disabilities to
take up sports. The project, inthe
runicipalities of Malm &, Gstersund
and Eskilstuna, includes a mentoring
programm e for persons with
dizabilities. It aims to gather 25 good
practice examples of accessibility
solutions in sports centres, which
can be usedwhen renovating them
ar building new anes. It will publish
the information it collectsin an
online manual,

For more Jnformztion, see Vinnous
(2008} Jag vatflag an

A key component in giving everyone, including people with disabilities, access
tothe built environment iz o ensure accessto all buildings. This applies as
rmuch to construdting new buildings asto adapting existing ones. The Frernch
government decreed that all new buildings of more than two floors muost
have a lift, regardless of the nurber of apartments they contain #* However,
it allowes deragations or “pragmatic” salutions in particular casess?

The Lithuandan iinistry for Socal Security and Labour decidedto adopt a new
procedure that simplifies the rulesfor using state and municipal funding to
adapt housesfor people with disabilities. It allocated a budget of €1.5million
in zog for such adaptions, allowing approximately =50 people to improve
their living conditions 5Likewise, following the Cypriet Ombudsman’s own-
initiative repaort an the a ccessibility of beaches to people with disabilities, the
Deputy Ministry of Tourism announced a funding scheme for municipalities
and community councils toimprove accessand safety for beaches % About
cobeaches already offer at least partiallby accessible facilities for people with
wheelchairs or limited mobility =

A key principle is ‘universal design) which can be defined as “the design of
product 5, ervironments, prograrrmes and services to be usable by all peaple,
tothe greatest extent possible, without the needforadaptation orspecialized
design”® Luxembourg’s parliament is discussing a bill on accessibility of
public spaces, roads and collective housing buildings. It was introduced in
2018 ZIf it passes, the bill will broaden the scope of unmersal design to
plcesopen tothe public,and introduce a specific definition of a personwith
disabilties, inalignment with the CRPD5 A new Roads and Buildings Decree
in Cyprus, issued by the Minister of Internal Affairs, has improved people
with disabilities” access to sanitany facilities in public buildings.

Crucially, success in measures to improve access to the built ermvironment
depends on the full involvement of people with disabilities and their
organisations. In Latwia, for exarmple, the Cabinet of Ministers approved
a Planfor the developrnent of environmert al accessibility for za1g-2021,
reflecting the recammendations inthe CRPD's concluding observations. Its
goalis to ensure that all people with disabilities have access to public and
lom| authorities and their services by zozo. The plan named DPOs as key
partners in the assessment and guality control of itz effort to develop and
implem ent universal design principles %

The Estonlan government set up an accessibility task force to provide
comprehensive policy recommendations to achieve full accessibility by 2055,
The task force includes representatives of wvarious ministries, DPOs, MGOs
representing pensioners and children, the Chancellor of Justice, the Gender
Equality and Equal Treatment Cormmissioner and oty representatives as well
as private sector associations in areas such as real estate and architecture.
The task force’s report is due in July zoz1.
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Jurisprudence is important in clarifying CRPD rights, induding
accessibility of the buik ervironment. Two courts cited the CPRD
ecplicithy in such caszes.

The Latvian Suprerme Court found infavour of an MGE0 represerting
adisabled applicart who pointed aut that, althaugh the refurbished
buildings of the new Latvian At Acaderny had wheelchair ramps,
they were not independenthy accessible, The court referred tothe
CRPD and noted that access solutions for persons with disabilities
should allow independent access as faras possible. b also sressed
the need to consult with the representatives of persons with
disabilities and examine their clairs duringthe planning process

Anothercasewas befarea municipal court in Croatia, [t centred on a persan
with disabilities who was unable to visit an important cultural exhibition
becausze it lacked accezzibility provizions. The court found that the defendants
had violated rational anti-discrimination legislation. [t referredtothe need
for "reasonable accommodation” under Article z of the CRPDS?

9.2.3. Full participation inthe labour market: a long way to go

The CEPD requires Member States to ensure “a labour market and work
errvironment that iz open, incduzveand accezzible to personz with dizabilties”
[Article 27 (1) of the CRPD). Across the EU, the average employrmert rate
for people with disahilities is 42.8 %, whereas the rate for people without
disabilties is 7o0.5 %% The Europe 2020 goal is a 75 % employrent ratess
That requires significant efforts to raise the ermplovrment rates of a wide
range of groups, including people with disabilities.

Challenges remain in achieving this, as the Netherlands Institute for >ocial
Research’s final evaluation of the country's Participation Act shows** Since
taking effect in January zog, the Lict had different effects on different target
groups. The evaluation found that it had increased the employrnent rate
of voung peaple with disabilities and reduced their dependency on sacial
assistance, but had actually reduced income in this group since they were
no longer ertitled to benefits. It had also failledto reduce such dependency
for people on the waiting list for sheltered work. Forthe largest group, Le.
traditional welfare beneficiaries, the employment rate barehy improved.

Governments announced a range of measures inzo1atoimprove employrment
rates. One policy optionistoincrease subsidies for emplovers that hire people
with disabilities, asan incertive, as the Swedish government did # Bulgara
alzo chosze to focus onincentivizing emplovers. lts Mational Council for Persons
with Disabilities approved a plan to provide employers with incentives to
hire people with dizabilities, including by improving accessibility, supporting
entrepreneurship and increasing funding for the employment and training
of persons with permanent disabilities *

Assistance to both employversand emploveesisalso a useful pathforsard.
Eecentamendmentsto Luxembourg's labour code provide for individualised
azzistance to ensure full incluzion of personz with dizabiltieszinthe workplace
at the joint reque st of the employes, employerand service provider % Quota s
are another method to achieve employment goals. For example, Portugal
established a minirurn ermployment quata for disabled people with an
incapacity level equal to or higher than &o %
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Courts address duty to provide ‘reasonable accommedation’

Judicial decisions issuedthroughout the vear clarified the rights of individuals
in the workplace context, particularhy concerning the scope of the CRPD
obligation to provide reasonable accommodation,

Ireland s Supreme Court referenced Article 27 of the CRPD inthe case of a
special needs assistant. She was dismissed after she acquired a disability
that her erplovers considered made her unfit forwark. The Supreme Caurt
established that reasonable accormodation can include the redistribution
of any task or duty provided it is not a disproportionate burden on the
emplover, t also set out an expectation that the relevant employes and
other employees related to the role should participate in decisions about
reasonable accommodation

In Belgium, several casesaddressed issues of reasonable accornmodation,
Inthefirst, the court foundthat a manwitha long-term illness wa s wranghy
denied incapacity benefits since he was not offered reasonable accommodation
at his workplace # The second concerned a woman who was dismissed
after sheasked fora postion adapted to her mpacity as a person with a
dizahility® In both cazes, the labour courts found that the healthinsurance
company and the employer, respectively, had discriminatedagainst people
with disahilities in failing to provide reasonable accormmodation.

Inthe United Kingdom, however, the Employment Appeal Tribunal upheld
atribunal’s finding that the CRPD had only indirect effect on LK |aw. The
claimant was thus unable to rely on CRPD articles, including the Article 1
definition of disability in his claims of unfair dismissal and disability-based
discrimination®.

These examples again highlight the importance of decisions inindividual cases
inclarifyingthe CRPD'S scope. A key waytoensure consistent interpretation
of CRPD provisions is to ratify the Optional Protocol to the CRPD. [t allows
individuals to bring complaintz tothe CRPD Committes, and the committee to
initiate confidential inquiries upon receipt of “reliable information indicating
grave or systermatic vidlations” of the convention (Article &),

An exarmple of darification of CRPD obligationsthrough
the Optional Protocal came in April zo1g. A% panish
policernan had been forcibly retired following atraffic
accidert. The CRPD Committee noted that not allowing
himtotransfertoa differemt position inthe police force
violated reasonable accommodation requirement s
under Article 5.5

By the end of zo1g, howewer, six Mermber States
{Bulgara, Czechia, Irzland, t he Metherdands, Poland
and Romania) and the EU itself had still not ratified
or acceded to the Optional Protocol.
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o.2.4. Inclusive education: limited progress

The EU 2020 goals for education require “[a]t least 40 % of 30 to 34 vear
oldsto have completedtertiary orequivalent education”® This also requires
that more people with disabilities achieve this level of education. However,
the duty to create an inclusive education system, which Article 24 of
the CRPD establishes and the CRPD Cormrittee underlined in its general
comment 4 (206 ),® continues to be @ challenge. Far example, 5 lovakia
lacks reasonable accornmodation o enable inclusive education for children
with dizabilities and displavs many other instances of disability-bazed
discrimination, towhich it s Commissioner for Persons with Disabilities drew
attertion in a report to the Mational Council #

A range of different issues explainthis lack of progress. Oneisthat autharities
allocate insufficient resources. For example, a report onthe rights of the
child by the Platform of Human Right s Organisations in Malta noted a lack
of support and resources for schools ®

Another is the continued existence of separate systern s for children with and
without disabilities. In Cyprs, for exmmple, the Mational Corfederation of
Disahility Organisations, K504, criticised an education bill for maintaining
distinct units forchildren with disabilties and not guaranteeing that students
with disabilities spend the majority of their school time in integrated
classrooms. ™ The Ombudsman intervened at the request of parents of
children with disabilities, and talks on inclusive education between DPOs,
organisations representing the parents of children with disabilities, and the
tlinistry of Education are angaing.

Similarly, the UM Committes on the Rights of the Child expressed it s concern
at the lack of progress in inclusive education in Belgium. It noted ongoing
discriminationagainst children with dizabilities in educationand anincrease
in the number of children in special education in the French-speaking
comm unity?®

To addressthese and similar issues, several Mermber States moved towards
inclusive education. & majorreform in Pertugal established a legal framework
for inclusive education.™ It defined the learning support centres’ functions and
responsibilties and granted schoolzs more independence inimplementing it.
ltincludes parert s and legal guardiansz inthe multidisciplinary team that will
be in charge of monitoringand evaluating learning and inclusion support @
In zozo, Denmark is also introducing the concept of the right to reasonable
accommaodation in earky childhood education and care.®®

Here too, jurisprudence provided some clarification of CRPD obligations.

An ltalian Constitutional Court case dealt with a cormplaint by the Veneto
authorities. They hadargued that the fact that students with disabilities had
their financing renewed on an annual basis made it difficult to pratect such
children’s long-term educational needs. Although the court rejected this
complaint, it did establish two important principles.

First, alongside the talian Constitution CArticle 58), Article 24 of the CRPD
(right to education) applied tothe case. Second, based on the CRPD, funding
students with disabilities was not a matt er of budgetary discretion. Instead,
ensuring the right to education of those with disabilities was at the core of
the state’s fundarmental rights abligations and it would therefare have to
continue to provide the necessany funds, induding for school transport and
assistance’?
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9.3

CRPD MONITORING FRAMEWORKS: MORE DPO
INVOLVEMENT, MORE REGIONAL AND LOCAL
ACTION

Mational monitoring framewaorks® zaw two key developments. Onewasz inthe
participation of people with dizabilitiesand their reprezentative organizations.
The ather related to the importance of regional act weities.

The CRPD Cormmittes has noted that “the inclusion of organizations of persons
with disabilities inthe independent monit oring framework and the waork
thereof can take several forms, for example, through seats onthe board of
oradvizory bodiesto the independent monitaring fram eworks"=

An emarnple of significant DPO representation ina framewark tzelf isthe new
Cammission farthe Monitoring of the Rights of Persons with Disabilities of
Lithuania. Comprising a represertat ive from the Office of Ombudspersan far
Equality and four DPD representatives, it monitors CRPD implementation. & has
the powerto obtain information from relevant parties, employ relevant experts
andform working groups, suggest investigations tothe Ombudsperson, and
provide opinions and comments on the compliance of existing and draft
legiskation with the CRPD. It started wark in Jubg®

Other Member States have created advisory bodies to existing independent
monitoring bodies, dfter ratifvingthe corvention, Ireland establizshed the Irish
Hurnan Right s and Equality Commission (IHREC) and the Mational Disability
Authority asthe monitoring framework under Article =3, To aid its work, in
zo1g, IHREC set upa Disability Adwizory Committee of 11 members representing
a broad range of lived experiences of disabilitv® The commmittee will provide
advice and graszsroats-level information to IHREC and will be directly irvalved
in monitoring laws, policies and practices relevant to the implementation
of the CRPD.

A zimilar body in Croatia is called the Expert Council of the Ombudsperson
for Persons with Disahbilities. It started work in January 20153 Estonia’s
Chancellar of lJustice beganwork under Article 55 (2] of the convertion and
established anadvisory board cormposed of peaple with disabilities and DPO
representatives. The board will meet twice a vear and can create special
working groups as needed.

Regional, rather than national, government s, may have disability-related
responsibilities in important areas such as health or education. Federml or
decentralised states “should ensurethat the certral manitaring framewark
can properly discharge its functions atthe federal, state/provincial, regional
and local levels"* In Gemany, for example, the Saarland became the second
Lznd to create an independent CRPD monitoring body. ® However, more
centralized states may also find # useful to establish regional offices. In
Croatia, the Ormbudsperson for Persons with Disabilities opened a second
regional office in 5plit, in addition to the office in Osijek.
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The EU Framework for the UM Convention on the Rights of Persons with
Dizabilities (the Framework) adopted new operational provisions= and a
new work plan® for 20192020, The new work plan contains three tiers of
activities: individual activities of the Frarmewaork's members (such as the
Ornbudsrnan’s inquiries into cormplaint=); a civities ireolving zeveral members
(such as maintaining the Frarmewark’s website); and activities invalving
all mermbers (such as joint recommendations on the post-zozo European
Dizability Strategy).

The European Commission serves asthe EU focal point under the CRPD. On
z7 March, Fram ework members metwith the Commission to discuss ongoing
cooperation. They also participated inthe May zo1a European Metwork of
Mational Hurnan Right s Institutions Working Group reeting, where they
discussed EU cooperation on the next round of UM CRPD Committes reviews.
Mlembers also contributed tovarious conferences, such as the annual European
Dav of Persons with Disabilities, and started preparing forthe Framework's
contribution to the ELYs new Disability Strateqy and tothe CRPD Committee’s
evaluation of the EU's implementation of the CRPD.
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Advisory regional
workshops

on CRPD
implementation

In January and February zo1g, the
Croatian Ministry for Dermography,
Yauth and Social Palicy organised
five regional workshops for local and
regional stakeholders in charge of
CEPD implermertation. The goalwas
to build their capacity to monitor
the implementation of Croatia’s
national dizability strategy and the
CRPD. They also aimed to enhance
cooperation and coordination
among the responsible stakeholders
at national and local levels. The
workshops analysed the existing
challenges and prepared local

and regional badiesto repart an
implementation.

For mere nformation, see Ministry
for Demogranhy Faming Youth snd
Secial Policy, Persons with disabilities,
Reglonal & dvisony woarcshops 20997



FRA OPINIGN 9.1

FRA opinions
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FHMEES

The European Diza bilty Strategy zow0-zo020 achieved most
of its aims and there iz added value in having such a
strategy, most participants in the 201 evaluation of the
strategy - conducted on behalf of the Commission —felt.
They alsa highlighted concrete outcames of the strateqy,
such as the European Accessibility Act. This shows the
importance of hawing a policy document of this kind to
guide action at the EU level.

_’ The European Structural and Investment Funds (ESIF) play an
important role in awide range of policy areas, including supporting
national efforts to achieve independent living. The provisional
FRA OPINION 9.2 agreement between the European Parliarment and the Council
regarding the propozed regulations far the zo2+2027 funding period
includes important fundamental right s guarantees, in particular as
regards the proposed enabling conditions and & stronger role for
monitoring committees, Civil society, including disabled persons
organizations and national human rights bodies, can play an
important role in the effective monitaring of the use of the funds.

The EU and i

Siz Member States and the ELl have not ratified ‘—
the Optional Protacol to the CRPD. It allows
individuals to bring complaints ta the CRPD
Committes, and allows the committee to initiate FRA OPINION 9.3
confidertial inguiries upon receipt of “reliable
information indicating grave or systematic
violations" of the convention (Artide &),
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Cyprus, Deputy Ministry of Tourizm, Plan for subsidizing projects forthe srganization and s afety of beaches with the
emphasziz on the improvemn ent of infrastructures for persons with disabilities (2 o192 cec).

Cyprus, Deputy tinistry of Tourizm (2og), 'Aocessible Cyprus’.

CRPD, At 2.
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Luxembourg, Bill Mo, 73 4% concernin g the aocessibility toall places open to the public, public roads and mlledive
housing buildings (Projet o8 for 7396 portant sur Faccasghiits & tovs das fieux ouvarts aw public, des voies publiques at
des hatmants d*hahitstion sollectits et potant abmogstion de b lof du 20 mars 2 oot partant sur Maccessbilité das fleux
ouvarts aw public),

ihid.

Cyprusizaig), Reads and Buildings (Amendment of Anness 1) Decree no, 1of 2o,

Latwia, Ministry of Welfare (2019), 'Plan for development of environmental accessibility in Latvia for zodg—zoz + (“Plans
pleafmas vides vefdofanal Latviid 2010.—2021. gadam’} 1z March 2oig.

Senate (Supreme Court) of the Republic of Latwiadz July 2oig, case Mo, Aqzozoioqz, judgment ko, SKA-of 2000,
flunicipal Court in Rijeka, 27 filarch 2019, P-ogg/2m 8-10.

Eurostat, Eurepean Union Statistics on Incoeme and Living Conditiens (EU-5ILC) {2019) (207, wersion of March 2oig,
Takle 4.

Eurostat {2018, 'EUrspe 2oze headlin e indicators'

Wan Echtel, P, Sadiraj, £, Hoff, 5, Muns, 5, Karpinska, K, Das, 0. and Versanteoort, b (2cio), Final Evaluation of the
Participation Act (Endevaluatie van de Particiatizieet), The Hague, Metherlands Institute for Social Rezearch.

Sweeden, iniziny of Employment (Arbesmarknadsgepartemanteth (2og), Wage subsidies for personz with disabilities
are raized' {Lénebidrag for personer med funkionsredsdsining '), pressrelease, 21 February 2o g,

Eulgaria, Employment Prometion Ac (3aK0H 28 HaCLpYagaHe Ha 2aeTocrTa), 20 December zom; People With Disabilities
At (38K0H 28 x0paTa £ yepexgaHma), 18 December 2o &,

Luxembourg, &t of 1 August 24y supplementing the Laboor Code by creating an activity toassist in the inclusion

of empleyees with disabilities and external em ployees (Lod Ju reraoit 201 comalétant /e code du tavall en postanat
craton gune aceivitd dassistance a Minclusion dans Memalol o les salanis handicanés et fes sfariés en rechssamant
aexteme), Memorial A-545 2019,

Portugal, Laws 42015, which establishes the employment quota system for disabled peop e with an incapacity |evel
equal to or higher than &e % (Lefn.? g/70m que astabelece o sistama de guotas de amomegs pam NEsF0as S
deficiEnci, com UM gralde incanacidads ualow sunardora o %), 10 Januany 2009,

Suprem e Court of Ireland, Meno Magla School v Dafv [2o1g] [ESC 43, 31 July 2019,

Eelgiurm, Labour Court, Ghent, 1 February 2og,

Belgium, Labour Court, Ligge, 24 Septernber 2015,

Employment &ppeal Tribunal 16 August zod g, fr & Britliff v Bimningham Oty Council: UKEAT ez 51,48/B.

United Rlations {UR), Committee on the Rights of Perzonz with Dizabilities (2om9), Wews adopted by tre Commitiee
under article 5 of the Qptioral Protocol, concerning commuonication Mo, 34,/2015, 20 April 2mg.

European Commizsion (n.d), "Europe 2020 - Oue e

(RPD Committes {zo16), General comment Mo, 4 on theright toinclusive edumtion.

Slovakia, Commissionerfor persons with dizabilities (Fomisdr gre osaby 5o zdravacnim posthioe’m) (2o g, Report

an the Activities of the Commissioner far Persons with Disabilties in 2018 (Sprdva o Gnnost komisdra pre osoby so
zdmvetnym postihnutlm z2a rok 2008).

Platform of Human Rights Organizationsin Maka (PHROM), (wzod o) Submissions to the Committes on the Rights of the
Child, 815t Session.

K5O Czong), Statemm ent from K¥50# and the Pancyprian Alliance on Disability: The position of the dizability movemn ent
on the bl entitled "Law on special edution {Support structures) of 2o 0" [SEFoy row Keueros Ty Qramy e
SEETAEES E VL OTa moaowEa Tou wirssd Facries Eraroieums (Aouds Yrooraming Misaw rav ze e, 2 April zon g,
Eelgium, UM Committes on the Rights of the Gild, 'Cencluding sbservations on the cxmbined fifth and sixth periodic
reports of Belgium® (CRCSCYBELS COfs-6), 28 February 2oiq.

Partugal, Law 11472015, whidh alters, through parliamentary assessment, Decree Law £4/2018 of & July, which
establishes the legal framewesrk: for inclusive education (Laf A0 106 2015 pamela Altemsdo, par apmdlassa
narlamentas ao Decreta-Larn. g /700, de & da juiha, que astabelece o regima juridion da edvcagsa inclusieg),

1% Septernber zod g

Portugal, Special Eduction Working Group of the Committee on Education and Science of the Portuguese Parliarment
{Gruno de Trahatha ga Fducagso Espegal da Comissda de Edvcacda e Génoa ds Assemblaia da Repiiblica), Final et of
Parliamentary Aszessments S5 TBEY and 42 (PP (Texto final miativo as Aorecagies Padamaniaras

N2 xS RE) 2 68 NN TPCRYY, 14 May 2m o,

Denmark, Danizh government and Local Govemment Denmark (komimunares Landsforening, EL), "Aftale om
kommunernes gkonemi for 202 o, & September 2m g,

73 Italy, Constitutional Court {Caste Castituzionale), judarment Mo, 283 of 1 April zais.

&o

)

Fora full list of national CRPD bodies, see the EU CRPD Fram ewrork: website.
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CRPD Committee {2012} Generl comment Mo, 7 on the particip ation of peraon s with dizabilities, including children with
dizabilities, through their representative organizations, in the implem entation and monitering of the Convention,
para. 3%,

Lithuania, Office of the Equal Opporunities dmbudsperson (Lvgiy galimybiy kontaliensus arnvba) (2og),
Cornrnunication of the Equal Gpportunities Om budsperson, zo Movern Ber 2019,

Forbiographies of the members, please seethe organisation's website,

A zimilar body in Croatia is called the Expert Council of the Ombudspersan for Persons with Disabilities.
It held itz third-terrm inaugural meeting in January 2oig.

CRPD Committee (201 &), Draft guidelites on the esrablishment of indeperdent monitoring frameworks and their
participation i the work of the Commitiee, 20 April 2016, para. 16.

Germany, 5aarland Disabled Persons’ Equality Law (Saaddndischas Behindermnglaichstelivngsgasa ),
26 Movernber zooz.

EU CRPD Framewnn: {zon o, 'Operational pmowvisions”
EU CRPD Framewnork (2o o), "Work progranm me 2c46-2 020
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FUNDAMENTAL
RIGHTS REFORT
— 2040

— The Fundanyental Rights Report 2020 -
FRA Opinfons are avallable in all z4 EU
official lanauages on the FRA website at:
https:fffra curopacufenf
publicationfz oz offundame ntal-rights-
repont-zozo-fra-opinions

— Ten pears on: unlodking the Charter's
full potentialis available in Englizh and
French on the FRA website:
https:fffra curopacufenf
publicationfz oz offrr-focus ten-years-
charter

Getting in touch with the EU

In person

Al over the European Union there are hundreds of Europe Direct information certres.
Yiou can find the address of the certre nearest you at:

https :ffeurap a.eufe uropean - unionfcontact_en

0n the phone or by amail
Europe Direct iz 3 service that answers wour questions atout
the European Union. You can contact this senvice:
— by freephone: oo Booéa7 8 9w n
{certain operators may charge for these calls),
— at the following standand nurmber +32 22000696 or
— by email via: https: ffeurapa.cufeurapean -union fcontact_en

Finding infaormation about the EU

Online
Infarmation ak-out the European Union in all the official languages of the EU is available
anthe Europa website at: https if fe orop a.e ufe urope an-union findex_en

EN publications

Yiou cand ownload or order free and priced EU pu Blications at:

hitps :ffp ublication s.europa.eufen/p ublications.

multiple copies of free publications rmay be obtained by contacting Europe Direct or your
local irformation certre (see https:ff ewrapa.eufeurspean -mion fcontact_en).

Ell lanar an d related documents

For access to legal information from the EU, including all EU law since 195z inall the
official language verzions, go to EUR- Lex at:

hitp:ffeurdex. curapa.ceu

Dpen data from the B

The EU Open Data Portal (hitp:ffdata.eurapacufenadpfen) provides accessto datasets
from the EU. Data can be downloaded and reused for free, for Both commercial and
non-Commercial purposes.,
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PROMOTING AND PROTECTING
YOUR FUNDAMENTAL RIGHTS

ACROSS THE EU —

d implem
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FRA - EUROPEAN UNION AGENCY FOR FUNDAMBMTAL RIGHTS
Schwarzenbergplatz 41 - 1040 Wienna - Austria

T +43 158 030 -0 - F +43 1523050-692

fra.eurapa.su

n facebook.comffundarentalights
Publications Gffice

M twitter oom fEURight s gency
[ linkedin.com fom pany/eu-fundamental-fghts-agency of the: Europesn Lnlan
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