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1. INTRODUCTION 

The European Parliament and Council adopted a Recommendation on film heritage and the 
competitiveness of related industrial activities1 (Film Heritage Recommendation) on 16 
November 2005. The Recommendation launched a dynamic and transparent process of 
reporting from Member States and assessment by the European Commission2 on the progress 
of matters relating to the protection of and access to European film heritage.  

The principles on which the Film Heritage Recommendation is based are still valid: 
Cinematographic works are an essential component of our cultural heritage and therefore 
merit full protection. In addition to their cultural value, cinematographic works are a source of 
historical information about European society. They are a comprehensive record of the 
richness of Europe's cultural identities and the diversity of its people. Cinematographic 
images are a crucial element for learning about the past and for civic reflection upon our 
civilisation. In order to ensure that the European film heritage is passed down to future 
generations, it has to be systematically collected, catalogued, preserved and restored. In 
addition, European film heritage should be made accessible for non-commercial educational, 
academic, research and cultural purposes in compliance with intellectual property rights. As 
cinematography is an art stored on fragile material at risk of deterioration, it subsequently 
requires positive action from the public authorities to ensure its preservation.  

The Film Heritage Recommendation also stresses that encouraging the exploitation of film 
heritage can contribute to improve the competitiveness of the European film industry. It also 
acknowledges that business activities related to film heritage could boost thanks to better use 
of technological developments. The digital revolution offers new exploitation windows for 
films, and therefore, new possibilities of business. Film Heritage Institutions (FHI), as any 
other digital archive, demand new highly specialised technological services, which is an 
opportunity for highly qualified job creation.   

These principles were reconfirmed by the Council Conclusions on European film heritage, 
including the challenges of the digital era, adopted in November 20103. 

Nevertheless, the change in the film industry, which has evolved into a fully digital 
industry from production to screen4, has enormous consequences on the collection, 
preservation, restoration and access to film heritage. In response to these issues, the 
European Commission financed a study on the challenges and opportunities of the digital era 
for European Film Heritage, for which the final report was published in January 20125. This 
report contained a list of recommendations for Member States, FHI and the European 
Institutions in the form of a Digital Agenda for European Film Heritage (DAEFH).  

                                                 
1 Recommendation of European Parliament and Council Recommendation of 16 November 2005 on film 

heritage and the competitiveness of related industrial activities, OJ L 323 of 9.12.2005, p.57. 
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32005H0865:EN:NOT 
2 Point 23 recommended to Member States to inform the Commission every two years of action taken in 

response to the Recommendation.  
3  http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/educ/117799.pd  
4  According to the 2011 European Audiovisual Observatory report, "the end of 35mm distribution seems 

to be approaching rapidly". 
5  http://ec.europa.eu/avpolicy/docs/library/studies/heritage/final_report_en.pdf 
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The first implementation report on the Film Heritage Recommendation was published in 
August 20086 and the second one in July 20107. This third report of 2012 analyses the 
reports received from Member States in reply to a Commission questionnaire circulated 
in July 2011. All Member States' reports are available on line in English and in their original 
language8. A summary of the situation in each Member State in relation to each subject raised 
in the questionnaire is available in Annex I of this report. 

The Commission has received 26 out of 27 Member States' implementation reports. The 
length and quality of reports varies. This report is based on Member States' reports and, 
therefore, it is fully dependent on the quality and quantity of the information provided. 

During the reporting period, the Commission adopted on 27.10.2011 a Recommendation on 
the digitisation and online accessibility of cultural material and digital preservation9. It 
recommends the setting of clear quantitative targets for digitisation of cultural material, in line 
with the overall targets assigned to Europeana. It builds on the Report of the "Comité des 
Sages" on Bringing Europe's Cultural Heritage Online, published in January 2011. It was 
endorsed by Council Conclusions of 10 and 11 May 201210. The Recommendation applies 
to Europe's cultural memory regardless of the format in which it is imbedded, including film 
heritage. 

2. FILM HERITAGE CREATING OPPORTUNITIES 

Increased cultural availability of heritage films and increased education on European film 
culture can only result in increased interest and demand of European films, both new and 
"old". 

New technologies offer the possibility for right holders to explore new windows of 
exploitation and new possible revenues. To achieve that, there are several obvious conditions: 
Firstly, the original film material has been preserved and second that it has to be digitised at 
an acceptable quality. Finally, it has to be made available and accessible. 

According to the DAEFH study11, it is the European FHI which have kept and restored most 
of the European works that have subsequently returned to TV screens or to DVDs. This is 
because the fragmented European film industry has not been in a position, or had the capacity, 
to preserve the films that they have produced. Those works kept by FHI could now be 
exploited digitally and on new platforms, such as VoD.  

The potential for "long-tail" revenues, (typically revenues for films older than 5 years) is still 
largely unexploited12. Business models based on the selection of classic master pieces which 

                                                 
6 SEC(2008)2373, 08.08.2008, http://ec.europa.eu/avpolicy/reg/cinema/report/index_en.htm  
7  SEC(2010) 853, 02.07.2010, http://ec.europa.eu/avpolicy/docs/reg/cinema/report_2/2010_853.pdf  
8  http://ec.europa.eu/avpolicy/reg/cinema/report_3/index_en.htm  
9  OJ L 283/39 of 29.10.2011 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:283:0039:0045:EN:PDF  
10  http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/educ/130120.pdf  
11  See point 1.2.2. 
12  Figures from the study "Identification et évaluation des flux économiques et financiers du cinéma en 

Europe et comparaison avec le modèle américain IMCA for DG EAC, Unité C1, study nr. DG 
EAC/34/01 
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are more likely to provide at least the return on the investment of digitisation could be 
promising. 

In May 2012 France launched a support scheme for right holders willing to digitise their 
catalogues and distribute them digitally. It covers films released before 1 January 200013. The 
subvention could cover up to 90% of the cost of restoration and digitisation of the work. 

The EU MEDIA programme supports the project "Europe's Finest14", which focusses on 
digital cinema distribution of European classics. According to the responsible of this project, 
their aim is to "improve the circulation of cinematic works by addressing the main obstacles 
to their diffusion: they aim to provide the knowledge on where the material is and a way of 
easily obtaining the rights". MEDIA contribution to the project in 2011 was EUR 400.000, 
around 50% of its total budget. 

- Member States should encourage right holders to digitise and exploit on-line or through 
digital projection the master pieces of their catalogues. 

- Dialogue between right-holders, on-line platforms and FHI should be supported in order to 
facilitate commercial exploitation of heritage master pieces. 

3. ANALYSIS OF THE SITUATION OF FILM HERITAGE IN THE EU 

The objective of this chapter is to analyse the situation of film heritage in Europe on the basis 
of Member States' reports. This shall be done by highlighting the best practices for each of the 
areas covered by the Recommendation, as well as by pointing out the problems encountered 
by the FHI. At the end of each section, a box highlights the main points and provides 
indications for future action. 

 

3.1. Film Heritage Institutions 

All Member States have designated one or more FHI to ensure that cinematographic works 
forming part of their audiovisual heritage are systematically collected, catalogued, preserved, 
restored and made accessible. There are around 100 national and regional FHI in the EU. 
There continues to be great variation in funding and human resources devoted to film 
heritage between Member States. For instance, more than 400 people work in France for 
FHI, while in countries like Ireland, Slovenia or Greece, the staff is less than 10 people. 
Despite the difficult economic situation budget and human resources allocations remained 
stable15. This is a clear signal of the importance attached from Member States to film heritage. 
Nevertheless, new investment would be required in order to fully exploit the opportunities 
offered by the digital era. In the 2010 Council Conclusions on film heritage, the Council 
committed to actively support FHI in all their tasks, in particular in the context of the move to 
a digital environment. 
                                                 
13  http://www.cnc.fr/web/fr/1334 
  http://www.cnc.fr/web/fr/textes-juridiques/-

/editoriaux/1791322;jsessionid=EB6880876E5F67788E3FB71481583837.liferay  
14  http://www.finest-film.com/ 
15  Only Portugal reports a reduction of resources. 
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In general, European FHIs are directly financed by State resources. At the present economic 
situations, some FHI are looking for additional funding. One example is Ireland. They have 
launched an innovative campaign in order to raise funds for building its new preservation 
vaults, through an internet video16.  

A good practice to underline is the "Screen Heritage UK Programme", led by the British 
Film Institute. Their innovative approach is to identify significant film heritage collection, 
regardless of the nature of organisations that holds them. So far, they have identified 18 
collections held by organisations such as the National Tramways Museum or the West 
Yorkshire Policy Imaging Unit. 

As defined by Association of European Cinematheques17 (ACE), the role of a film archive is 
"to receive the final products of a film production chain, whatever their technical format and 
properties, and keep them for ever. (…). Films are being made in a new way and they will 
have to be archived in a new way. Active film archives will have to go digital"18.  

Even if cinema has entered the digital era, only a minority of Member States have introduced 
the necessary organisational changes to adapt to it. Some good examples to mention are:  

- Hungary: the Hungarian National Archive was restructured to become the Hungarian 
National Digital Archive and Film Institute in September 2011. In addition to traditional film 
heritage tasks, its mission includes to digitise the entire Hungarian cultural heritage, preserve 
it in digital form and ensure that it is widely accessible. 

- Poland:  competences centres have been established with the mission to coordinate the 
digitisation of cultural resources. They have also prepared a catalogue of good practice in the 
digitisation of archive material. 

- State resources devoted to film heritage remain stable, despite the economic situation.  

- New investment and organizational changes are required in order to fully exploit the 
opportunities of the digital era for film heritage, as well as ensuring that digital film heritage 
will be collected and preserved. 

 

3.2. Collection 

3.2.1. Legal and contractual deposit 

Member States ensure the systematic collection of cinematographic works that make up part 
of their audiovisual heritage through: 

- Legal deposit: Czech Republic, Denmark, Finland, France, Hungary, Italy, Luxembourg, 
Malta, Poland, Slovakia (10 Member States). 

                                                 
16  http://www.youtube.com/watch?v=EarCLUQJbTQ 
17  http://www.acefilm.de/  
18  "A digital agenda for film archives", March 2012, http://www.ace-film.eu/?page_id=1228  
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- Compulsory deposit of cinematographic works that have received public funding (so-
called contractual deposit): Austria, Bulgaria, French and Flemish speaking Communities of 
Belgium, Cyprus, Estonia, Germany, Greece, Ireland, Latvia, Lithuania, The Netherlands, 
Portugal, Romania, Slovenia, Spain, Sweden and United Kingdom (17 Member States). 

The Royal Film Archive of Belgium operates also on the basis of voluntary deposits for films 
of all nationalities. 

A problem for a number of Member States continues to be the enforcement of the deposit 
obligation (Bulgaria, Poland). Best practices to deal with this problem include: 

- For legal deposit: "watchdog units" (for instance, in Finland or France). In Finland, non-
compliance with the deposit obligation is a punishable act for which a fine can be imposed. 

- For compulsory deposit of works that have received public funding: Payment of the State aid 
is conditional to the deposit (Spain, Cyprus, Greece, Italy). This good practice was introduced 
in Hungary during the reporting period. A full chapter is devoted to the link between film 
funding policy and film heritage below. 

Most Member States report that they perform quality checking of the deposited material. In 
some cases, there is an enforcement of this obligation (for instance, in Sweden). This good 
practice should be generalised. Latvia has included in its new Film Law, which entered into 
force in June 2010, the deposit requirements contained in the Film Heritage Recommendation. 
Nevertheless, they complain that the deposit obligation is not yet fully enforced due to lack of 
coordination between the funding bodies and the archive. 

 

3.2.2. Voluntary deposit 

Voluntary deposit continuous to be extremely important for enriching the collections with 
foreign films, metadata or film related materials. It is essential that contracts are signed 
between the archive and the right holder, clearly defining the rights and obligations of 
each party. In this context, the Commission facilitated the signature of a model contract19 
between the Association of European Film Archives (ACE) and the International Federation 
of Film Producers Associations (FIAPF). Only a small number of Member States use the 
contract or at least the principles contained in it (Czech Republic, Greece, Lithuania, The 
Netherlands and Portugal). Some Member States have established their own contracts, for 
instance the "Centre National de la Cinématographie" (CNC) in France. 

The Austrian Film Museum reports a considerable increase in the number of works 
deposited thanks to an active policy of encouraging voluntary deposit by film artists, 
producers and distributors. The deposit contracts provide for the right to screen the films 
during film programmes and training activities. Slovakia also reports that extensive 
collections were acquired through voluntary deposit.  

Denmark highlights that encrypted digital distribution of non-European films jeopardizes the 
voluntary deposit practice. They highlight the need of establishing a new foundation for the 

                                                 
19  http://ec.europa.eu/avpolicy/docs/reg/cinema/fiapf_ace_fa.pdf  
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voluntary deposit of foreign films, following the change to digital distribution. Foreign 
films are distributed encrypted, which makes their preservation impossible. 

 

3.2.3. Film heritage collection in the digital era 

As mentioned above, "the role of a film archive is to receive the final products of a film 
production chain, whatever their technical format and properties, and keep them forever". 

As a consequence of the digital revolution, the definition of national film heritage has 
evolved. In its collection policy, revised in November 2011, the British Film Institute 
defines film as: "a moving image work crafted to express an idea or tell a story – 
fictional, factual or artistic – regardless of production process, recording medium or 
distribution channel.” 

Some countries (Czech Republic, Lithuania, Spain, and United Kingdom) have updated the 
legal instruments establishing the legal or compulsory deposits in order to also cover 
films produced on digital support. For others (Austria, Belgium Flemish Community, 
Finland, France, Denmark, Luxembourg, The Netherlands, Slovakia, Slovenia, Sweden), the 
collection of digital material is possible in the framework of existing deposit obligations, so 
they do not need to update them. Nevertheless, some countries do not yet collect films on 
digital support (Portugal) or do not have the facilities to store them (Ireland). 

Some Member States have already changed their collection practices to adapt them to new 
channels of distribution. A best example is Sweden. It has reformed its definition of national 
film heritage to include all films regardless of whether they will be shown in cinemas or on 
not20. The aim is to take into account new forms of cinema distribution and to cover films 
that, for instance, will be only released on VoD. 

The International Federation of Film Archives (FIAF) establishes that only a "Digital Cinema 
Distribution Master" (DCDM) or an unencrypted "Digital Cinema Package" (DCP) are 
acceptable formats for the long-term preservation of a cinema work.  

At present, procedures for the collection of digital material vary among FHI. Sweden has 
applied new criteria and standards for collection of digitally distributed films since January 
201221: DCI-standard22 DCDM's and a few other Digital Master elements according to 
specific criteria, and DCI-standard DCP's in unencrypted formats. The British Film Institute 
prefers to collect digital masters in DPX format or DCDM to SMPTE standard.  They do not 
prefer DCPs, as they are highly compressed. If they accept DCPs, they must be unencrypted. 
                                                 
20  Sweden defines national heritage as anything screened in cinemas, or that has received production 

subsidy from the SFI. Meaning, if a film has received funding support from SFI, they will preserve it 
whether it has been screened in cinemas or not. If a film has not received subsidy from SFI, they only 
collect what has been screened in cinemas. 

21 
http://www.sfi.se/Global/Filmarkivet/Policy%20of%20the%20Archival%20Film%20Collections%20of
%20the%20Swedish%20Film%20Institute%20(2011).pdf  
http://www.sfi.se/en-GB/Film-Heritage/About-the-archive/Deposit-by-contractual-obligation/ 

 
22  Digital Cinema Initiative: Body formed by the Hollywood majors to create voluntary specifications for 

digital cinema, http://www.dcimovies.com/ 
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The period for deposit of the film varies enormously, from the moment on complexion of the 
film (Slovenia) to 2 years after release (Spain) or no deadline for deposit. The DAEFH study23 
explains that the rationale beyond a long deadline for deposit was to allow the deposit of the 
distribution copy and eliminate the cost of producing a duplication copy24. In the case of 
digital distribution, the cost of deposit of a digital master is negligible, so this long deadline is 
not necessary. In addition, the risk that the digital file is damaged or lost increases 
exponentially with time. Therefore, the DAEFH study recommends shortening the deadline 
for deposit. Producers and distributors could see this early deposit as short of "insurance" for 
their works. 

Finally, the DAEFH study recommends considering the adoption of a European standard for 
the deposit and submission of digital cinema content to FHIs. 

- The digital era changes the definition of film heritage, which is now independent of its 
production process, recording medium (film, digital file, …) and its distribution channel 
(theatrical distribution, VoD, …). The definition contained in the Film Heritage 
Recommendation25 needs to be updated in order to catalyse a change in Member States  

- All Member States have legal or contractual deposit systems for the collection of film 
heritage, but the enforcement of these mechanisms needs to be improved in many cases. In 
the case of contractual deposit, a good practice to extend is to reserve the final payment of 
the aid until the deposit takes place and it is certified by a FHI. 

- In case of voluntary deposit, the signature of contracts between the film archive and the 
rights holder, specifying the rights and obligations of each of the parties is a good practice. 
The ACE/FIAFP framework contract provides a useful model. 

- FHI need to update their collection policy to deal with digital films. In addition of adapting 
to the new definition of digital film, they should establish very short deadlines for deposit and 
ensure that only unencrypted digital files are deposited. 

 

3.3. Interoperability of film databases 

Following a standardisation mandate from the European Commission to the European 
Committee for Standardization (CEN), CEN produced two European Standards to facilitate 
interoperability of film databases: 

- EN 15744:2009 "Film Identification – Minimum metadata set for cinematographic works"; 

- EN 15907:2010 "Film Identification – Enhancing interoperability of metadata – Element 
sets and structures".  

                                                 
23  See chapter 3.1.1 
24  Estimated between 30.000 and 50.000 EUR. 
25  The Film Heritage Recommendation adopted the definition from the European Convention for the 

Protection of the Audiovisual Heritage: "Cinematographic works" means moving-image material of any 
length, in particular cinematographic works of fiction, cartoons and documentaries, which is intended to 
be shown in cinemas. 
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In addition, CEN published the "Guidelines for implementation of EN 15744 and EN 
15907"26 in February 2012. An on-line platform for helping in the application of the standards 
is available on http://filmstandards.org.  

The Commission has financed a project promoting the use of these European standards on the 
interoperability of film databases under the EU programme "ICT Standardization". Thanks to 
this project, 4 workshops have been organised in 2010 and 2011 in Rome, Copenhagen, 
Prague and Paris. Two additional events were organised in Tallinn and Valencia in December 
2011 at the expenses of the organizers. Some of these workshops were also attended by 
representative from the U.S. Library of Congress27 and the U.S. Academy of Motion Picture 
Arts and Sciences28, who were interested in these innovative standards. 

A large number of FHI have implemented or plan to implement the European 
standards. One of the driving forces behind this success of the standards is the EU-funded 
project European Film Gateway (EFG), as it uses an exchange format based on an early draft 
of EN 15907. Therefore, the 15 FHI contributing to the EFG apply totally or partially the 
standards. 

For the British Film Institute (BFI), the first priority is to ensure institutional 
interoperability so that information can be shared with other organisations, supporting 
the widest possible access through a network of collections. For that reason, their newly 
created "Collections Information Database" complies with the European standards. 

In the case of Lithuania, EU structural funds are co-financing a new information system for 
film documents as part of the project “Lithuanian documentaries on Internet” (e-Cinema). 
This system will allow not only access but will also act as a service for the ordering of copies 
of film documents. 

According to Poland, preservation of metadata will be of key importance in the future for the 
preservation of valuable digital items in the long-term. However, the archives lack relevant 
tools for tracking the “life cycle” of a digitised or digital cultural item (from creation or 
inclusion in the collection through conservation to digitisation and reformatting throughout its 
useful life). 

- Preservation of metadata is key for long term preservation and access to collections. 
Therefore, it should be collected, kept and updated. 

- The European standards on interoperability of film databases published in 2009 and 2010 
are largely used in the EU. They have facilitated European projects such as EFG or EFG 
1914. Their application should be extended.  

 

                                                 
26  CEN/TS 16371 
27  http://www.loc.gov/index.html 
28  http://www.oscars.org/ 
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3.4. Preservation of analogue and digital films 

As stated by ACE: "If preservation is not performed properly, there will be no heritage to 
show and give access to". 

The switch to digital cinema means that FHI are evolving towards hybrid archives taking 
care of both analogue and digital collections. Preserving digital film is completely different 
from preserving analogue film: In the analogue world, taking care of the physical carrier 
equals taking care of the content. Digital archiving is about preserving the content, regardless 
of the carrier. 

This implies that, on the one hand, depositories ensuring optimum temperature and 
humidity conditions for physical films need to be maintained and improved29. A good 
example in this area is Austria, which opened a new nitrate film depot in 2010. Or Finland, 
which is renovating its film storage archive. Sweden has acquired new equipment to make 
analogue preservation and screening elements following the bankruptcy of photochemical 
laboratories in the country. Portugal underlines the need to maintain infrastructures of know-
how related to analogue technology. The film heritage of the 20th century, basically produced 
with photochemical technology, cannot be conserved for the future using digital media. This 
was summarised by the FIAF slogan "do not throw film away". 

On the other hand, new long-term preservation systems for digital film have to be put in 
place. These new systems require completely different technology, facilities, technical skills, 
management and mind-set compared to preservation of analogue film. 

Most FHI have not received additional funding to take care of preservation of digital 
film, which puts this heritage at risk. Ireland reports that, as digital distribution becomes 
more common, production companies would like to deposit DCPs, but the Irish Film Archive 
has no way to store them. As mentioned above, in order to deal with the shortage of public 
funding, Ireland has put in place an innovative crowd-sourcing fund-rising system, 
through a promotional internet video30. 

In addition to additional resources, strategies and planning for digital preservation are also 
necessary. Some Member States, such as Finland and Denmark, are already working on 
them. The EYE Film institute in the Netherlands has opted to outsource its digital storage to 
a private company. 

A best practice to extend is updating archival policies in order to include digital 
preservation. A good example is the new Swedish archival policy31, established in March 
2011. In Sweden, films that only exist as DCP or DCDM are preserved as JPEG2000 and wav 
files and stored on LTO data tapes in two different tape robots with separate locations. 

                                                 
29  See FIAF Technical Commission Preservation Best Practice, 

http://www.fiafnet.org/pdf/uk/Best%20Practice%20FINAL%20EN.pdf  
30  http://www.youtube.com/watch?v=EarCLUQJbTQ  
31 

http://www.sfi.se/Global/Filmarkivet/Policy%20of%20the%20Archival%20Film%20Collections%20of
%20the%20Swedish%20Film%20Institute%20(2011).pdf  
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The EU-funded research project "EDCine"32, that run from June 2006 to June 2009, proposed 
a model for management of digital film archives. The project resulted in software solutions 
that are now commercially available to archives (and used in the EFG1914 project) and based 
ISO standards on file formats for long term conservation of moving images. 

 The DAEFH33 study identifies some areas where research could be considered in order to 
improve archive stability and durability as well as archive content security. These include: 

- Archive design able to survive a "power off"; 

- Systems and architectures optimised to preserve collections with characteristic specific to 
cinema content, that could be developed as open-source services; 

- Development of stable digital formats and supports, with a longer shelf live; 

- Feasibility of a European managed "Cloud", that would meet the storage and access 
requirements of all the cinema industry segments; 

- Content security in a "cloud" based distributed architecture; 

- Digital archive security other than content encryption. 

- Preservation of digital film is a new task for FHI. Additional resources and skills are 
required. Innovative ways of financing this should be experimented with. 

- Archival policies have to be updated in order to include digital preservation. 

- Further research is needed in order to improve the stability, durability and security of digital 
archives. 

- Resources, facilities and skills for the preservation of analogue film need to be continued 
and improved. 

 

3.5. Restoration 

According to the DAEFH study, digital restoration is a "mature field", with few specialised 
software solutions available to correct damage and flaws in image and sound. While costs are 
rapidly decreasing in terms of hardware / software, costs are still high because of the 
incidence of manpower being used to perform tasks which cannot be automated. 

A best practice to highlight is the bi-annual FIAF film restoration summer school in 
Bologna34.. Participants are trained in the use of the newest digital equipment for the 
preservation and restoration of film heritage, on digital strategies for access to material and on 
analogue restoration techniques. 
 
                                                 
32  ftp://ftp.cordis.europa.eu/pub/ist/docs/ka4/au_concertation_1006_edcine_en.pdf 
 http://ec.europa.eu/avpolicy/docs/reg/cinema/june09/edcine.pdf  
33  See section 3.2.5.1 
34  http://www.fiafnet.org/uk/education/Summer%20School%202012/SummerSchoolProject20120208.pdf  
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3.6. Digitisation of collections 

Most European film heritage institutions are in the process of digitising part of their 
collections with the purpose of providing on-line access or allowing digital projection. Some 
good examples are: 

- The Netherlands has put in place the project "Images for the Future35" (2007-2014);  

- Spain is digitising valuables films from 1896 to 1930 in 2K resolution for digital screening. 

FHIs underline that the original film material always has to be preserved.  

According to FHIs, the two obstacles to digitisation of European film collections continue to 
be: 

- lack of funding; 

- high cost in money and time for clearing rights. 

The European Film Gateway (EFG) project is an "aggregator" for Europeana in the film 
domain. 15 film heritage institutions from 14 European countries are already content 
contributors to the EFG. All these Member States mention the EFG as a driving force behind 
their digitisation efforts. The new project EFG191436 counts with 20 contributors. 

Audiovisual content (defined here as any sound and/or video item) is particularly appealing 
for users. Europeana currently provides access to 450,974 sound (2% of total) and 167,983 
video items (0.75% of total). The Commission Recommendation on the digitisation and 
online accessibility of cultural material and digital preservation37 sets an overall target for 
Europeana of access to 30 million digital items by 2015, including 2 million audiovisual 
items. In order to reach this target, Member States should include moving images including 
film in their national digitisation strategies.It is to note that some FHI are getting equipped to 
make digitisation in-house (Denmark, Sweden), according to their own calendar. In some 
Member states, film heritage has been included in national digitisation strategies, in close 
cooperation with the national library. 

The DAEFH study38 pointed out to the need of further research in scanning technologies 
specifically adapted to archival and degraded films. This would help to reduce the cost of 
digitisation. 

According to the DAEFH study, there is 1 million hours of films that could be digitized in the 
holdings of all European FHI. ACE estimates that only around 1,5% of holdings are digitized. 

- Most FHI have some digitisation activities of their holdings with the purpose of providing 
access. ACE estimates that only around 1,5% of holdings are digitized. 

                                                 
35  http://imagesforthefuture.com/en/  
36  EFG1914 is a digitisation project focusing on films and non-film material from and related to World 

War I.  It started on 15 February 2012 and runs for two years. http://project.efg1914.eu/  
37  OJ L 283, 29.10.2011, p. 39 
38  See point 3.2.5.1 
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- Lack of funding and complexity of clearing copy-right and related rights are obstacles 
to digitisation. 

- Member States should include film heritage in their national digitisation strategies, with 
the view to increase film content in Europeana. 

- Further research in scanning technologies for archival films could result in a reduction of 
digitisation costs. 

 

3.7. Digital cinema and film heritage 

According to Member States" replies, around 14 Member States have equipped (Austria, 
Belgium, Greece, Ireland, Luxembourg, Poland, Spain, Sweden) or plan to equip (Czech 
Republic, Denmark, Hungary, Romania, Slovakia, Slovenia) their cinematheques with 
digital projection equipment. Some of the cinematheques are also considered as "art and 
essay" cinemas, and therefore, can benefit from national or EU funding for digitisation 
(Hungary, Slovakia). 3 Member States (Lithuania, Malta, Portugal) have not digitised the 
screens of their FHI and there are no plans to do so. The situation in the remaining Member 
States is known. 

Digital projection also offers the possibility of projecting heritage films beyond the 
cinematheques, provided that catalogue films are digitised. In Spain and Sweden, high 
quality digital film copies of the analogue collections will be produced for use in cinemas. As 
explained by the BFI, the transition to digital technology in cinemas worldwide will soon 
make it difficult to show traditional motion picture film of any kind. Therefore, 
cinematheques need to shift format for theatrical exhibition, by digitising films. Digitisation 
projects should take into account the higher resolution required for digital projection. 

Digital cinema represents a –particularly good opportunity for the educational sector, as 
films can be downloaded without need of transfer of physical copies. 

- Cinematheques need to get equipped with digital projectors, so they can project digitised 
films or what in some years will be film heritage only available on digital support. 

 

3.8. Access to collections 

New technologies create new possibilities to allow access to collections to a wider public. 
This offers enormous possibilities for education, recreation and cultural uses. 

Traditionally, the main role of FHI was preservation. For some years, however, FHI have 
been increasing their efforts to also facilitate access to their collections. This change is driven 
both by technological changes and by societal demand. A clear example of this movement is 
the new BFI Collection Policy of November 201139. It states that "preservation and access 

                                                 
39  http://www.bfi.org.uk/sites/bfi.org.uk/files/downloads/bfi-collection-policy-2011-11-16.pdf  
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have equal priority as objectives". Another example is Finland, where there is a specific 
budget to promote accessibility and media education. 

FHI provide access to film heritage in many different ways, both traditional and through new 
technologies. Cultural and educational use of film heritage is provided by film heritage 
institutions in agreement with right-holders:  

- Screening of films in a non-commercial context in the cinematheques; 

- Rental or sale of DVD of restored or rare films; 

- Television broadcasting of classic films;  

- Organizing or supporting film heritage festivals (Bologna, Pordenone); 

- Specific sections in film festivals devoted to film heritage. For instance, the Berlinale offers 
a film heritage "Retrospective"40 section in cooperation with the Deutsche Kinemathek; 

- Non-commercial VoD services; 

- Films or extracts available for streaming in the FHI's website. The EYE Film Institute in The 
Netherlands, BFI41 and the Deutches Filminstitut42 (DFI) have even created their own 
YouTube channels. 

- Monthly magazines and newsletters. Many FHIs43  utilise social media to communicate with 
cinephiles and promote their activities. 

- Almost all film heritage institutions have websites in their own language and in English, 
which allows international visibility of their activities. 

The EU MEDIA programme finances the Europa Film Treasures44 on-line platform since 
200845. Its aim is to "open a new window on the meticulous and devoted work of European 
film archives". Since its creation, it totalizes 19 million of pages viewed, 1.8 million visitors 
and almost 2 million films viewings. 30 film archives representing 19 countries propose a 
selection of 149 films from 1896 to 1999. Users can view the films free of charge.  

- New technologies give new possibilities of broader access to film heritage. Some Member 
states already give the same weight to preservation and access in terms of objectives. 

- FHI and rights holders should continue to explore and expand online access to collections, 
in order to meet the cultural andeducational demand in compliance with intellectual property 
rights, without prejudice to fair remuneration for the right holders and without interfering with 
the normal use of the film. 

                                                 
40  http://www.berlinale.de/en/das_festival/festival-sektionen/retrospektive/index.html 
41 www.youtube.com/bfifilms  
42  http://www.youtube.com/user/DFIfilms/videos?view=1  
43  Italy, Germany, France, Czech Republic, UK, Ireland, Hungary… 
44  www.europafilmtreasures.eu  
45  MEDIA contribution to the project in 2011 was EUR 150.000, which represents 50% of the budget. 
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3.9. Education / Film literacy 

The situation remains very similar to 2009. The European Commission is carrying out a study 
on film literacy46.  Throughout 2012, a consortium of agencies from across Europe, led by 
BFI, Film Education, and the London University Institute of Education, in the UK, will be 
compiling a picture of film education in every nation in the EU and EEA. Film literacy is 
defined as "the level of understanding of a film, the ability to be conscious and curious in 
the choice of films and the competence to critically watch a film and to analyse its 
content, cinematography and technical aspects." One of the aspects of this study is the 
involvement of FHI in film literacy. 

Educational use of film heritage is possible only after having obtained the agreement of the 
right-holders. In Finland, production companies and the copyright association for audiovisual 
producers have given permission to schools for using film records for educational purposes 
since 2006 in exchange of an annual fee. In The Netherlands, there are also agreements with 
the right-holders' organizations for the use of audiovisual sources in the Dutch Institute for 
Film Education and the Media Awareness Expertise Centre. 

Almost all European film heritage institutions devote resources to promote education and film 
literacy sector in many different ways:  

- Screenings for schools at the cinematheques; 

- Heritage films shown by schools and libraries; 

- Teaching material on films available for primary and secondary school teachers; 

- Specific training for primary or secondary teachers at the FHI;  

- Free access for students to the cinematheque; 

- Specific screenings for young audiences; 

- Film festivals for children; 

- Cooperation with universities and higher education institutions in the field of cinema; 

- Regular courses and conferences at the FHI on the history of cinema.  

Three best practices to report are: 

- Poland is very active in the use of new technologies for providing school access to film 
heritage47, through its project "School Film Archive". Poland reports however that copyright 
holders are generally unwilling to sign long-term agreements for educational use of their 
films. Most frequently, they offer licenses for specific screenings. 

                                                 
46  http://ec.europa.eu/culture/media/literacy/studies/index_en.htm 
47  edukacjafilmowa.pl 
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- The BFI has launched its "5-19 Education scheme" for 2013-201748. Film education is an 
integral part of the BFI’s future strategies.  

- Swedish "Film i skolan"49 project: The Swedish Film Institute financially supports film 
educational work in schools and communities across the country.  

- Most FHI devote resources to film literacy and education. 

- Some Member States are already exploiting the possibilities offered by on-line access for 
film education. This practice should be extended. 

- Mechanisms for facilitating the educational use of films from a right-clearance 
perspective should be found in order to boost film literacy. 

 

3.10. Professional training 

Professional training in the area of film heritage seems to continue to be a problem, as several 
Member States report that there is a lack of specialised courses. The situation has not 
improved since the adoption of the last report. On the contrary, the situation has become 
more difficult, as new digital competences have to be developed, at the same time that 
photochemical competences have to be maintained. 
Often, the professional training is done in-house, as only some limited European professional 
training is available. A best practice to highlight is the bi-annual FIAF summer school in 
Bologna50. The last one took place in June 2012. Another good practice is the Spanish 
annual seminars aimed at training film heritage professionals, with the last one taking place 
in the Basque Film Library in November 2011 on the topic of "audiovisual preservation at the 
start of the digital era". 

The EYE Film Institute in The Netherlands has created new positions in their organization to 
deal specifically with digital technologies and digital access. At the same time, photochemical 
competences also have to be preserved. Spain underlines that school cinemas and universities 
lack knowledge about photochemical preservation and restoration.   

In Sweden, the last photochemical laboratory ceased its operations in 2011. The Swedish 
Film Institute acquired part of the equipment and hired some of their technicians. Since June 
2012 they are operating their own photochemical duplications and restorations in-house. 

The questionnaire explored the possibility of temporary exchange of staff among FHI as a 
way of improving professional skills. Most of the FHI were favourable to the idea in 
principle, but they thought that it would be difficult in practice due to the shortage of staff. 

                                                 
48  http://www.bfi.org.uk/education-research/5-19-film-education-scheme-2013-2017 , The main elements 

of the scheme are: a world-class digital platform for young people, teachers, parents and learners, a 
single integrated film education program including activities and support across the UK which should 
be available to all 27,600 schools, to cinemas, youth organizations and community groups and The 
Youth Film Academy Network.. 

49  http://www.sfi.se/sv/filmiskolan/Om-Film-i-skolan  
50  http://www.fiafnet.org/uk/education/Summer%20School%202012/SummerSchoolProject20120208.pdf  
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- Professional training on film heritage faces two challenges: create new digital competences 
and maintain the analogue competences. 

- Very limited professional training on film heritage. Training is mainly done in-house. 

 

3.11. Film funding policy and film heritage 

More than EUR 2 billion was devoted by EU Member States to film funding in 2009. In 
the same year, 1185 feature films were produced in the EU51.  

According to the DAEFH study52, the investment required for preserving safely all new 
productions is EUR 1.5 million per year. The cost of digital preservation of the entire 
European film heritage, if it was completely digitised, would be between EUR 147 million 
and EUR 263 million per year. This means, that the annual cost of digital preservation of new 
and historical European film productions would be 3,25% of the annual EU Member States 
financial support to film production. 

The Council Conclusions on European film heritage of November 2010 invited Member 
States to make sure that film heritage preservation is fully part of national or regional film 
policy. In particular, it invited them to: 

- "ensure that films that have been supported by national or regional funds are deposited with 
a FHI and encourage, when feasible, the deposit of all related material; 

- ensure, in compliance with intellectual property rights, without prejudice to fair 
remuneration for the right holders and without interfering with the normal use of the film, that 
film heritage institutions can enjoy appropriate rights in relation to the preservation and 
cultural non-commercial use of films supported by national and regional funds as well as of 
related material". 

As far as deposit is concerned and as explained in section 3.2, some Member States have 
introduced the practice of paying the last instalment of the subsidy only after the film 
archive has certified the deposit of the film. This has proved to be a very efficient 
instrument for enforcing the contractual deposit obligation. In addition to that, Sweden also 
foresees that producers cannot apply for new funding until the deposit takes place. 

In relation to cultural and educational uses, there are already some good practices to note in 
this field:  

- Denmark: According to the Danish law on legal deposit53, deposited films, which have 
received subsidy according to the Film Law, can be shown to a paying audience as part of the 
institute's film cultural activities (…) The Danish Film Institute stipulates, in accordance with 
the preservation obligation, the terms for preservation/storage and use of the material that a 
producer has delivered and subsequently requests for loan. 

                                                 
51  Source: European Audiovisual Observatory, Yearbook 2011. 
52  See pg. 17 of the DAEFH Executive summary,  
53  http://www.pligtaflevering.dk/loven/bekendtgoerelse.htm  
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- Spain: The Spanish legislation54 requires that beneficiaries of public funding must give a 
perfect copy of the film subject of the aid to the Spanish Film Archives. The film can be used 
by the Institute of Cinematography and Audiovisual Arts for foreign promotion and also in 
the Institute's website for promotion in the form of extracts. In addition, it can also be used for 
diffusion of the Spanish film heritage by the Spanish Film Archives two years from its 
premiere. The producers can oppose or condition this right if they reasonably consider that it 
may damage the commercial exploitation of the film. 

- Sweden: The Declaration of deposit by contractual obligation55, applicable for producers 
receiving production subsidy from 1st January 2012, foresees that "the Swedish Film Institute 
has the permission to use all contractually deposit auxiliary material in its daily activities". 
The contract also foresees the permission to migrate the deposited material onto new formats 
and carriers, if needed for long-term preservation and access to the film. 

- Latvia: Financing contracts contain a clause which transfers the rights for non-commercial 
film distribution (non-exclusive license) to the National Film Center. This is allowed to 
distribute the film in educational institutions, libraries, festivals, Latvian film promotion 
events, etc. This practice is based on a mutual agreement between film producers and the 
National Film Centre. 
 
The rationale behind these practices is that public investment in cultural creation should 
benefit tax-payers as much as possible. Firstly, film funding allows European audience to 
enjoy a diversified cultural offer in cinemas and other distribution channels. Once films have 
reached their return-on-investment, in average after 5 years after release, they usually become 
commercially unavailable, and therefore, invisible for the European citizen56. As explained 
above, ACE estimates that 85% of European film heritage is out-of-commerce. Therefore, a 
different way of providing benefit to tax payers can be introduced through the best practices 
such as those illustrated. In general, these contractual provisions allow cultural and 
educational use of films after their commercial life. Increased cultural and educational access 
to film heritage can only result in increased interest and demand of new European 
productions.   
 

- In line with the 2010 Council Conclusions on film heritage, some Member States have 
linked film funding policy and film heritage, with a double purpose: enforce contractual 
deposit and facilitate cultural and educational use of funded films, in compliance with 
intellectual property rights. 

                                                 
54  Article 17 of the Orden CUL/2834/2009. 
55  http://www.sfi.se/PageFiles/5823/Declaration%20of%20deposit_2012.pdf  
56  The American Assembly at Columbia University made the following proposal in its contribution to the 

first public consultation for the review of the Cinema Communication: 
In order to modernize how public funding agencies conceive their mission, with an emphasis on much 
wider and cheaper distribution of EU movies, they proposed: 
"• Making public funding contingent on creative commons commercial use licensing of the work after 
an initial period of commercial release (provisionally, five years). The CC license would allow works to 
circulate at no cost, without requiring permission from the rightsholder.  
• Allowing production companies to buy out of this clause if they choose to do so (notably if a film is a 
hit) by paying back the funding agency.” 
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- The extension of these good practices would ensure an effective collection of films and 
would facilitate the cultural and educational use of films after their commercial life. 

 

3.12. Film heritage and copyright and related rights 

3.12.1. Directive 2001/29/EC on copyright in the information society57 

FHI do not usually own the rights of the material in their possession but possess such works 
as a function of their role as cultural depositories. In order to perform their public interest 
missions such as preservation, restoration and the provision of non-commercial cultural and 
educational access to works in their collections, film heritage institutions need in principle to 
seek the agreement of the right-holders. 

However, Directive 2001/29/EC on copyright in the information society provides for two 
exceptions to this principle directly linked to the daily work of FHI. Member States are, 
however, free to implement them or not in their national legislation, which has led to a 
complex situation in the EU.   

- Article 5(2)(c): This exception allows Member States to authorise acts of reproduction 
made by publicly accessible libraries or archives which are not for direct or indirect economic 
commercial advantage. This would include, for instance, the reproduction of film material 
in new media in order to ensure its preservation. All Member States, except Bulgaria and 
the UK, have reported that their national copyright legislation has implemented or it is in the 
process of implementing (Cyprus) the exception provided by Article 5(2)(c). However, 
Lithuania reports that reproduction of cinematographic works is not covered in their national 
law. It is unknown to which extend the transposition of this exception covers satisfactorily all 
European FHIs and all their type of holdings.  

- Article 5(3)(n): This exception allows Member States to authorise "in situ" consultation 
for researchers. 12 Member States58 mention in their reports that it has been included in their 
national legislation. In The Netherlands, it is interpreted to cover consultation in a "closed 
network". The situation in the remaining 15 Member States is unknown. 

Article 5(3)(a) also provides for a voluntary exception for the sole purpose of illustration for 
teaching or scientific research. The implementation of this exception was not part of the 
questionnaire. A report drafted in October 2010 in the framework of the EFG project59  
analysed this exception in 11 Member States. It came to the conclusion that there were big 
discrepancies about its implementation among Member States. 

All other uses require prior consent from the right-holder. FHI have reported that right 
clearance is an extremely time consuming and expensive task, that often prevents them from 
providing access to the collections. 

                                                 
57  OJ L 167 of 22.6.2001, p. 10 
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001L0029:EN:HTML  
58  Belgium, France, Germany, Hungary, Italy, Latvia, The Netherlands, Romania, Spain and Sweden. 
59  http://www.efgproject.eu/downloads/D_5_3_Final_Guidelines_Copyright_Clearance_online.pdf  
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The 2008 Green Paper on "Copyright in the knowledge economy"60 opened a discussion 
on the scope of the exceptions. At that time, libraries and film archives expressed that these 
exceptions should become mandatory and their application harmonised among Member 
States. They should also be adapted to the digital world. The 2009 Commission 
Communication on "Copyright in the knowledge economy"61 did not propose any further 
steps in this respect. In July 2011, the European Commission continued the discussion in the 
Green Paper on "the online distribution of audiovisual works in the European Union"62. 
Chapter 5.1 of the Green Paper is devoted to FHI, under the heading "Special uses and 
beneficiaries". It is explained that these institutions are concerned that the current EU 
copyright legal framework does not provide them with sufficient legal certainty to carry out 
their public missions of preservation and providing non-commercial cultural and educational 
access. 

The Green Paper inquired if exceptions of Article 5(2)(c) and of Article 5(3)(n) of Directive 
2001/29/EC need to be adapted in order to provide legal security to the daily practice of 
FHI. It also asked what other measures could be considered. 

225 replies have been received to the consultation63. In its reply, ACE and The Europeana 
Foundation stressed the need of making the exceptions mandatory for all type of cultural 
institutions and adapt them to the digital world. Film producers, right holders, collecting 
societies and public and private broadcasters considered that the current framework of 
exceptions at European Union level was adequate, enabling Member States to implement 
appropriate exceptions at national level and/or to establish national remuneration schemes for 
rights holders, and therefore that no change to legislation was required. As regards the 
cross-border aspects of archiving and preservation, some film producers/distributors and one 
Member State considered that evidence would be needed before legislative action should be 
considered at EU level. This should include an examination of the current system of non-
mandatory exceptions to determine whether differences among Member States have a 
negative effect on the Internal Market. BEUC (consumers association) would like to re-open 
the discussion on exceptions and limitations in order to restore the balance between exclusive 
rights and general interest. 

The Europeana Foundation and ACE called for new exceptions, or the clarification of 
existing exceptions, to enable in all Member States: 
- Cultural publications: FHIs are allowed to publish in analogue format non-film material like 
photos and posters, when connected to a film work for illustration purposes. This right should 
be explicitly extended to online publishing and other digital formats. 
- Quotation: online publication of cinematographic excerpts up to two minutes. 
- Online access to low resolution material for archival, study, research and education 
purposes. 
- Format shifting for digital preservation. 
- Non-commercial research. 
- Educational exception for distance-learning. 
They asked for exceptions to be formulated in technology-neutral way (online and onsite).  
 

                                                 
60  COM(2008) 466 of 16.07.2008 
61  COM(2009) 532 of 19.10.2009 
62  http://ec.europa.eu/internal_market/consultations/2011/audiovisual_en.htm  
63  Replies available on  http://ec.europa.eu/internal_market/consultations/2011/audiovisual/index_en.htm  
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A follow-up to the consultation is planned at the beginning of 2013. 
 
The DAEFH study explains that an exception was introduced in Section 108 (h) of US 
copyright law64 allowing public non-profit institutions to “reproduce, distribute, display, or 
perform in facsimile or digital form” a work that is in its last 20 years of any term of 
copyright and it is not commercially available. The explicit rationale behind this exception 
was the acknowledgment that: “Creative works inspire new creations, which in turn inspire 
others, but this “engine of free expression” does not function unless the works so created are 
made available to the public”. 
 
The Digital Agenda for Europe65 called for the simplification of copyright clearance, 
management and cross-border licensing. In the 2011 IPR Strategy the Commission committed 
to examining a range of issues, including whether Directive 2001/29/EC on copyright in the 
information society needs to be updated. This commitment was restated in the January 2012 
E-Commerce Communication. 

 

3.12.2. Orphan works 
Orphan works are works that are still protected by copyright but the rights holders of which 
cannot be located to obtain copyright permissions.  
 
According to the results of an ACE survey conducted in 2010, 21% of the film deposited in 
the ACE member archives is considered to be orphan works. The figures are confirmed by 
the results of the rights clearing process carried out by the EYE Film Institute in The 
Netherlands in the framework of the Images for the Future Project. Those orphan works 
cannot be restored, digitised or used for educational or cultural purposes. 
 
The European Commission made a proposal66 for a European Parliament and Council 
Directive on certain permitted uses of orphan works in May 2011. The Orphan Works 
Directive (2012/28/EU) was adopted on 4 October 2012. It covers, among other works and 
subject matters, cinematographic works contained in the collection of FHI67. Firstly, the 
Directive contains rules on how to identify orphan works. It provides that the user has to 
conduct a diligent search to find the holder(s) of copyright and related rights. Secondly, it 
establishes that if the diligent search does not yield the identity or location of the rights 
holder(s), the work shall be recognized as an orphan work. This status shall then, by virtue of 
mutual recognition, be valid across the European Union. Thirdly, it establishes the uses that 
can be made of the orphan works and the conditions for such uses. The Commission expects 
this Directive to make a major contribution to the development of various European digital 
library initiatives and their accessibility for everyone throughout the European Union.  
 
In addition, the European Commission is negotiating a proposal for a "Framework for an 
EU-wide Audiovisual Orphan Works Registry" (FORWARD) under Call 6 of the CIP-

                                                 
64  http://www.copyright.gov/title17/92chap1.html#108  
65  http://ec.europa.eu/information_society/digital-agenda/index_en.htm 
66  http://ec.europa.eu/internal_market/copyright/docs/orphan-works/proposal_en.pdf  
67  OJ L 299 of 27.10.2012, p.5. 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:299:0005:0012:EN:PDF   
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ICT PSP program68. Its objective is to create a semi-automated system for assessing rights 
status of audiovisual works in the EU. The system will gather and process information coming 
from several national clearing centers located in FHIs. It will also maintain a registry of 
audiovisual orphans and registry of queries. The project involves 10 FHI. The estimated EU 
contribution is EUR 2.1 million. If signed, the project would start in 2013 and run for 3 years. 
 

3.12.3. Public domain 

The public domain is generally defined as consisting of works that are either ineligible for 
copyright protection or which have expired or waived copyrights. Copy or use public domain 
works does not require the prior consent of a right holder.  
 
The DAEFH study compared the situation of rights in the US in relation to the EU. One of the 
conclusions was that the US legislation contains a clear definition of public domain works in 
the US: all works published before 1923 are in the public domain. 
  
Such a cut-off date does not exist in Europe, which adds to the complexity of determining the 
status of a work from a rights point of view. 

 

3.12.4. Contractual and voluntary approaches 

 
In its reply to the 2011 Green Paper, the Europeana Foundation pointed out that 2% of 
content to which Europeana gives access is audiovisual and audiovisual content ranks 
highly in user's preferences. In their view, the reason is the significant legal barriers that 
FHI face: clearing rights for making this audiovisual content available online in a cross-border 
way is very difficult in practice because of the high complexity and therefore cost of right 
clearance69 in relation to the budget of these public funded cultural institutions. ACE 
underlined that only 15 % of Europe's film heritage is commercially exploited, and 
therefore, available for the European citizen. 
 
The following measures are proposed by ACE, Europeana and individual FHIs to solve the 
situation: 
 
- The Commission should continue its support for a stakeholder's dialogue for the 
digitisation and online availability of out-of-commerce audiovisual works. The aim would 
be to facilitate the digitisation and making available on-line of copy-right protected but not 
commercially available film and audiovisual works. This could potentially cover the 85% of 
Europe's film heritage that is estimated to be out-of-commerce, and therefore, invisible for the 
European citizen. 
 
- Legislative backing for cross-border effect in case of voluntary agreements. 
 

                                                 
68  http://ec.europa.eu/information_society/activities/ict_psp/index_en.htm 
69  The high cost is due to the complexity of rights situation of audiovisual works and the divergences in 

copy right legislation among Member States. 
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SACD70 (Société des auteurs et compositeurs dramatiques) proposes to solve the situation 
by collective agreements between FHI and rights holders in order to allow FHI to exploit 
works online. The agreements concluded in France between the National Audiovisual 
Institute (INA), on the one hand, and SACD and SCAM on the other allow INA to provide on 
line access to audiovisual material. 

A good practice to report is the agreement between the Swedish Film Institute and the 
largest Swedish right holder, AB Svensk Filmindustri. Following this agreement, no 
screening fee is charged for screenings at the cinematheque and for the use of film-related 
material for cultural purposes. 

- The availability of film heritage should be developed and negotiated in compliance with 
intellectual property rights, without prejudice to fair remuneration for the right holders and 
without interfering with the normal use of the film. 

- There is an open discussion on the extent to which exceptions to copyright and related 
rights need to be clarified or adjusted to enable FHIs to fulfil their public interest 
mission in the digital environment. 

- Member States' implementation of the Orphan Works Directive will facilitate that orphan 
works in FHI are digitised and available for cultural and educational purposes. 

- The Commission will continue to support a stakeholder's dialogue for the digitisation and 
online availability of out-of-commerce film works. 

4. CONCLUSIONS 

As a consequence of the digital revolution, the definition of film has become independent of 
its production process, the recording medium and its distribution channel. Therefore, FHI 
have to evolve towards hybrids archives, taking care both of analogue film collections and 
digital or digitised collections. New technologies offer enormous possibilities for cultural, 
educational and recreational access to film heritage, as well as new business models for 
commercial exploitation. Nevertheless, this report and the DAEFH study show that only a 
minority of Member States have adapted to the situation. Therefore, European digital film 
heritage is at risk of being lost, and the opportunities offered by the digital revolution are 
largely being missed. 

In order to foster Member States' action in a coordinated way and to complement those 
aspects of the Film Heritage Recommendation linked to the digital era, the Commission is 
considering a proposal on digital film, to be presented in the first semester of 2013.  

The Commission will continue to monitor the application of the Film Heritage 
Recommendation. Member States are asked to send their 4th implementation report by 
November 2013. A questionnaire will be circulated mid-2013 to facilitate the reporting. 

                                                 
70  http://ec.europa.eu/internal_market/consultations/2011/audiovisual/registered-organisation/sacd_en.pdf  
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The Commission will also continue to promote the exchange of best practices in the 
framework of an annual meeting of the Cinema Expert Group / Subgroup Film Heritage71. 

                                                 
71  http://ec.europa.eu/avpolicy/reg/cinema/experts/index_en.htm 
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ANNEX I – SUMMARY OF THE SITUATION IN MEMBER STATES IN 
RELATION TO EACH SUBJECT RAISED IN THE QUESTIONNAIRE 

The following tables summarize the replies received from Member States: 

(1) Film Heritage Institutions 

(2) Legislative measures / Definition of national film heritage 

(3) Deposit of cinematographic works forming part of national audiovisual heritage 

(4) Deposit of material other than cinematographic works forming part of the national 
audiovisual heritage. 

(5) Cataloguing and databases 

(6) Preservation and restoration 

(7) Accessibility, professional training and education 

(8) European and international activities 

(9.1) Follow-up of priorities – Collection and databases 

(9.2) Follow-up of priorities – Preservation 

(9.3)  Follow-up of priorities – Restoration 

(9.4) Follow-up of priorities – Agreements with right-holders 

(9.5) Follow-up of priorities – Young people, proffesional training 

(10.1)  Measures facing the challenges of the digital era: collection, preservation, restoration 

(10.2) Measures facting the challenges of the digital era: digitisation, online access and 
digital projection 

(11) Film policy and film heritage 

(12) Measures addressing problems encountered  

(13) Examples of best practices 

(14) Suggested further EU action 

(15) Follow-up of Council Conclusions on European Film Heritage 
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