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COUNCIL OF Brussels, 29 April 2013
THE EUROPEAN UNION
9032/13
PE 204
BUDGET 23
INST 215
JAI 328
NOTE
from: General Secretariat of the Council
to: Delegations
Subject: Summary record of the meeting of the European Parliament Committee on

Budgetary Control (CONT), held in Brussels on 22 and 23 April 2013

The meeting was chaired by Mr THEURER (ALDE, DE) and Mr STAES (GREENS, BE)..

Items 1 and 2 on the agenda
The agenda was adopted. There were no announcements by the Chair.

Item 3 on the agenda
Approval of minutes

The minutes were approved.

Item 4 on the agenda

Joint meeting with the Committee on Development - Presentation of a study on ""Budget
support - conditional results - Review of an instrument (2000-2011)" by the IOB (Policy and
Operations Evaluation Department, MFA, Netherlands)

CONT/7/12340

. Presentation of the study and exchange of views in the presence of Prof. Ruerd Ruben,
Director of IOB
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Mr De Kemp from the IOB presented a policy review of budgetary support (BS) in international
aid. He noted that the theory of BS was that good policy planning could lead to BS, hence ensuring
ownership and more effective poverty reduction strategies. In its application, however, BS had been
used to improve policies and give an incentive for change. He argued that despite frequent
allegations that BS financed corrupted governments, no evidence of this had been found

empirically.

Countries which received BS had a higher reduction of poverty level, and a higher improvement of
human development index, thus proving that BS was effective. However, BS was not very effective

in bringing about reform if not backed by government.

In the course of the debate that followed, Mr Berman (S&D, NL) and Mr Neuser (S&D, DE) argued

that BS as an instrument should be consistent with the human rights based approach of EU

international aid, which the report showed to be not always the case. The latter in particular

proposed for EU delegations to developing countries to audit the use of BS aid. Mr Geier (S&D,
DE) asked whether imposing conditions to aid had proven more beneficial than BS. Mr Moulder
(ALDE, NL) considered that BS money was going towards corruption and military expenditures.

Ms Sargentini (Greens, NL) noted that BS, just like other sources of aid, always came with

conditions and asked how much BS was being used to fund projects, to which Ms Grassle (PPE,

DE) responded that if aid conditions were clear enough, overall BS was more effective than project

support.

Mr De Kemp noted how ownership of reforms was essential. He acknowledged the difficult debate
concerning human rights, but noted that when countries received aid a political choice was already
been made. He argued that there was a clearly positive impact on financial management,
transparency, accountability etc, whilst on wider reforms, donors did not have much impact. He also
considered that there was no evidence of increased expenditure on defence and military (except for

Uganda) in countries receiving BS.

A Commission representative from DEVCO expressed appreciation for the evaluation, which had

produced the same results as internal Commission studies. BS could deliver better output in social
sectors, and could improve public management. Crucially, it brought no crowding out of public
spending or increase in corruption. He agreed that BS could only support reforms when they were

genuinely owned.
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A representative from the European Court of Auditors instead expressed serious concerns about BS,
which made the tracking of funds basically impossible. Transfer of money to countries with very

high level of corruption and a poor human rights record needed to stop.

Ms Joly concluded by noting that support in many countries seemed to have been wasted, with no
documented lowering of the level of poverty. This kind of study helped to establish that progress

was being made and how.

End of the joint meeting.

Item 5 on the agenda

Hearing on "The Commission Action Plan towards an Integrated Internal Control
Framework"

CONT/7/12213

Rapporteur: Ms CESKOVA (ECR)

This item was not covered

Item 6 on the agenda

Special report No 16/2012 (2011 discharge) - 'The effectiveness of the Single Area Payment
Scheme as a transitional system for supporting farmers in the new Member States'
CONT/7/11404

Rapporteur: Mr GERBRANDY (ALDE, NL)

e  Exchange of views and consideration of a working document

Mr CRETIN, Member of the European Court of Auditors, explained that Member States that joined
in 2004 were offered, as an alternative to coupled direct payments, the option to implement, during
a transition period, a simplified income support system: the ‘Single Area Payment Scheme’ (SAPS).
The Acts of Accession provide that, for each new Member State, the Commission will fix an annual
financial envelope for SAPS expenditure within the national budgetary ceiling established by the
Council. Under SAPS farmers submit to the competent national authority an annual declaration
comprising all agricultural parcels. Farmers have no obligation to produce or to employ factors of
production, but they must maintain the parcels in good agricultural and environmental condition
(GAEC). According to the ECA, the scheme had led to three main shortcomings, as regards in
particular the lack of definition of agricultural activity and the concept of active farmer, the

incapacity of the majority of the MS concerned to check whether the land was kept in good

agricultural and environmental condition and the fair distribution of aid amongst farmers.
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Mr Cretin pointed out that in its conclusions the Court had stated that income support should be
directed to the active farmer who conducts concrete and regular agricultural activities. In particular,
public entities managing state land and not otherwise involved in farming should be excluded from
SAPS income support. The Court also recommended that the eligibility of land for aid should be
clearly defined and limited to parcels on which GAEC standards require concrete and regular agri-
cultural activities to be carried out. In the event of the introduction of an entitlement-based aid
scheme, payment entitlements should be allocated only to such parcels. Finally, the Court
recommended a more balanced distribution of aid between farmers, either by capping higher
individual payments or by taking into consideration the specific circumstances of the farms in the
different regions.

Mr GERBRANDY, rapporteur, welcomed the Court's special report and endorsed its
recommendations.

In his view, in the future income support should be directed to the active farmer who

conducts agricultural activities. In particular, public entities managing state land and not
otherwise involved in farming should be excluded from SAPS income support. With a view to the
new CAP, the Member States should ensure that aid is only paid to active farmers and that no
derogations to this principle are applied. The Commission should ensure that rules are
implemented coherently amongst the Member States and ensure, for example, that the

same types of beneficiaries are excluded in all Member States.

He stressed that the eligibility of land for aid should be clearly defined and limited to parcels on
which good agriculture and environmental condition (GAEC) standards require agricultural
activities to be carried out. Furthermore, aid should only be paid for land on which concrete and
regular activities are carried out. He called on the Commission for a more balanced distribution of
aid through several measures such as progressive reduction and capping of direct payments, and
regional allocation of national ceilings.

He invited the Member States to consult with the Commission in their preparations for the
introduction of a future entitlement-based scheme. Ms ORTIZ (EPP, ES) considered that SAPS,
which was a transitional scheme, should end in 2014/2015. She agreed with the rapporteur that
only active farmers should be beneficiaries of the scheme. She also called for a negative list of

agriculture operators and said that areas eligible for direct payments should not overlap with those
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eligible for SAPS. Mr GEIER (S&D, DE) warned against criticism that, in his view, was only an
attempt by net contributor Member States to repatriate money. Mr CZARNECKI (ECR, PL)
underlined the fact that abuse also occurred in other parts of Europe and was not necessarily linked
to a certain scheme. The representative of the Commission provided some explanation on the lack
of production obligation or links to production factors as eligibility criteria because of WTO rules.
He also said that a single redistribution mechanism was not applicable, in view of the variety of
producers and products. As for the impact of the scheme on rent prices, he ensured CONT that the
issue had been addressed in depth by the Commission.

The rapporteur, in his closing remarks, took note of the position of the Commission but insisted that

further simplification of the CAP was needed to allow real farmers to take advantage of the scheme.

Item 7 on the agenda

Fight against Tax Fraud, Tax Evasion and Tax Havens
CONT/7/11731

Rapporteur: Mr STAES (Verts/ALE)

. Adoption of draft opinion
The opinion was adopted as amended by unanimity, with 17 votes in favour.

Item 8 on the agenda

Fund for European Aid to the Most Deprived

CONT/7/11059

Rapporteur: Mr SKYLAKAKIS (ALDE)

Rapporteur for the responsible committee (EMPL): Ms COSTELLO (S&D)

. Adoption of draft opinion
The opinion was adopted as amended by unanimity, with 18 votes in favour.

Item 9 on the agenda
Annual Report 2011 on the Protection of the EU's Financial Interests - Fight against fraud
CONT/7/11212
Rapporteur: Mr VAUGHAN (S&D, UK)
e Consideration of draft report
Mr VAUGHAN welcomed the report from the Commission but regretted that it was limited to data

reported by Member States in different ways, so that it was not possible to evaluate the overall
scale of irregularities and fraud in individual MS. Nevertheless, he welcomed the overall decrease
in irregularities reported as fraudulent. After recalling that the proper collection of VAT and

customs duties directly influences both the economy of MS and the EU budget, he welcomed the
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fact that the 2011 recovery rate in the area of pre-accession assistance had improved compared with
the previous years. He nevertheless deplored the fact that the Commission and the MS had been
unable to ensure timely implementation of the Modernised Customs Code and the fact that two
legislative initiatives aimed at combating VAT fraud, i.e. the proposal for a Council Directive
amending Directive 2006/112/EC on the common system of value added tax as regards a quick
reaction mechanism against VAT fraud and the proposal for a Council Directive amending
Directive 2006/112/EC as regards an optional and temporary application of the reverse charge
mechanism in relation to supplies of certain goods and services susceptible to fraud were currently
blocked in the Council. As for cigarette smuggling, he recognised that the eastern border represents
a particularly problematic geographical area in this context and welcomed the publication by the
Commission of an action plan to fight against cigarette and alcohol smuggling along the EU's
eastern border.

Ms MACOVEI (EPP, RO) complained about the lack of reliable statistics at EU level and was
concerned that in its report the Commission did not offer a definitive answer to the question of
whether the low suspected fraud rates reported by France, Germany, Spain and the UK were the
result of non-compliance with reporting principles, or of the ability of the control systems put in
place in these Member States to detect fraud. She considered that judicial cooperation needed to be
reinforced at EU level. She was looking forward to receiving a study by OLAF on the cost of
corruption in public procurement procedures. Mr SKYLAKAKIS (ALDE, EL) considered that
suspected fraud in EU funding should be investigated in an appropriate way by OLAF and asked
OLAF about own-initiative investigations. Ms GRABLE raised the issue of a complaint made by an
NGO, involving the responsibility of the former President of the Committee of the Regions and
asked OLAF why the case had been rejected. The representative of OLAF (a fire alarm disruption
had further delayed his arrival) said that all questions would be answered in writing. More
generally, the representative of the Commission referred to note 6 of the consolidated annual
accounts of the EU for 2011, that provided useful information on issues relating to the financial

. S |
corrections and recoveries .

. Deadline for tabling amendments: 26 April 2013, 12.00
Vote at CONT: 27 May 2013

' COM (2012) 436 final, p.60.
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Item 10 on the agenda
Annual report of OLAF Supervisory Committee
CONT/7/12339

e Rapporteur for the opinion: Ms GRABLE (PPE)

Mr THEURER (ALDE, DE), chair, after pointing out that the report had only reached CONT on 22
April 2013, gave the floor to the representatives of the SC. Mr DENOLF, chair of the SC, and Mr
MADSEN and Ms PIGNON, members of the SC, largely summarised the activity report recently
adopted, attached hereto in Annex I. Ms GRABLE (EPP, DE) welcomed the report and said that
the SC had performed a difficult job well, with a spirit of initiative, given the background of
unacceptable attempts to manipulate the SC's work by Mr KESSLER, Director General of

OLAF. She pointed to what she qualified as severe violations of human rights by OLAF and
complained about OLAF's methods, and considered that instructions given by OLAF to officials
were illegal. In her view, this justified a further examination of the reform of Regulation 1073/1999
on the basis of the SC's experience in monitoring Olaf's investigations.

She also considered that further investigations and a follow-up to the Dalli case should be carried
out. Mr BALCYTIS (S&D, LT) complained about the short time allowed for reading the report and
considered that better cooperation was needed between OLAF and the SC, in order to ensure its
core mission of fighting against fraud. He acknowledged the main issues of the SC, in particular the
need for more staff and resources, and data protection, but considered that the 508 people working
at OLAF were highly professional and warned against an exaggerated request by the SC for
information on ongoing investigations. Mr STAES (Greens, BE) strongly criticised the DG of
OLAF, since the SC was, in his view, put in the position of not being able to perform its work
correctly. He pointed to the procedure in the Dalli case as an example of poor cooperation and
mentioned some cases in which OLAF had, in his view, breached the law (such as telephone
tapping and access to personal email traffic). Mr MULDER (ALDE, NL) considered that a specific
session should be devoted to the report, in order to allow Mr Kessler to defend himself. Mr GEIER
(S&D, DE) complained of the little time left for his comments but considered that the remarks from
the SC had come too late to postpone the adoption of a revised regulation. Mr DEUTSCH (EPP,
HU) supported the request by Mr STAES and Mr MULDER for a specific meeting and
invited/requested Mr KESSLER and Commissioner SEMETA to reply to OLAF SC in writing.

Mr THEURER invited Mr KESSLER to take the floor, despite the end of the presence of

interpreters.
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Mr KESSLER underlined three points:

- He welcomed the good cooperation with the SC, such as it emerged, in his view, from the
report. He recalled that, after initial difficulties encountered by the SC regarding access to
information, since February 2012 the SC had been given access to all 61 requests for access it had
submitted. He also stressed the fact that the DG's authorisation for the SC to accede to files had

been requested by an opinion of the Data Protection Supervisor in 2008.

- As for the reform of Regulation 1073/1999, he underlined the fact that the text was already a

compromise and warned against further delaying a badly needed new legal framework.

- Regarding the allegation of a breach of human rights and other illegal activities by OLAF and
himself: Mr KESSLER pointed out that no sign of such calumnies was to be found in the SC's
report. He referred in particular to the report's section devoted to OLAF's respect for fundamental
rights and procedural guarantees and considered that these paragraphs referred to 'shortcomings',
never to illegal behaviour, violations or breaches of law. He considered that the content of the report
was encouraging for the DG and cut short any leaks and anticipated press reports of systemic

illegalities in OLAF. He called on the EP to stop the spiral of leaks and manipulation of words.

In her closing remarks, Ms GRABLE repeated her accusations to Mr KESSLER of manipulation

and not telling the truth, while essentially asking for his resignation.

Item 11 on the agenda
Coordinators’ meeting (in camera)
This item was not covered.

Item 12 on the agenda

Study on "Competitiveness and Innovation Programme"
CONT/7/10087

Rapporteur: Mr RUBIG (PPE)

o Presentation of the study and exchange of views

This item was not covered.
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Item 13 on the agenda

Study on "Potential for reorganisation within the ITER project to improve cost-effectiveness"
CONT/7/10089

Rapporteur: Mr GEIER (S&D)

. Presentation of the study and exchange of views
This item was not covered.

Item 14 on the agenda
Any other business
No other business was discussed.

Item 15 on the agenda

Next meeting(s)

. 27 May 2013, 15.00 — 18.30 (Brussels)

. 28 May 2013, 9.00 — 12.30 and 15.00 — 18.30 (Brussels)
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ANNEX

SUPERVISORY COMMITTEE

OLAFAS

Activity Report
of the OLAF

Supervisory Committee

January 2012 — January 2013

17 April 2013
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Members of the OLAF Supervisory Cominittee

Johan DENOLF
Chairman
Chief Commissioner, Director of Directorate ECOFIN Crime of the Federal Police and
Member of the Financial Intelligence Unit (FIU), Belgium
Herbert BOSCH
Former Member of the European Parliament
Former Chairman of the Committee of Budgetary Control of the European Parliament,

Austria

Catherine PIGNON

Chief Public Prosecutor at the Court of Appeal in Angers, France

Rita SCHEMBRI (until March 2013)
Director-General of the Internal Audit and Investigations Department in the Office of
the Prime Mimster, Malta

Christiaan TIMMERMANS (until December 2012)
Former Judge at the Court of Justice of the European Union,

Netherlands

Jens MADSEN (as from January 2013)

State Prosecutor for Serious Economic and International Crime, Denmark

Tuomas POYSTI (as from March 2013)

Anditor General of Finland, President of the National Audit Office, Finland
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FOREWORD BY THE CHAIRMAN

The present Supervisory Committee of OL AF took office ag from January 2012 and this Activity Report
which I am pleased to submit covers our first year of mandate.

The Supervisory Committee is fully committed to support OLAF in the exercise of its mandate of
fighting fraud, corruption and irregular activities affecting the financial interests of the European Union,
as well as to reinforce its independence by regular monitoring of its investigative function and by
advising and offering constructive criticism where appropriate. To this end, we have tried, over the
period since we have been in office, to build up a comprehensive picture of the way OL AF exerciges its
investigatory functions, by both monitoring OL AF's cases in the light of the new procedures put in place
in 2012 by the OLATF Director-General and examining its new organisational structure in order to
decide whether it gives optimum space for carrying out OL AF*s work with efficiency and economy.

The new Supervisory Committee was, during its first year of mandate, confronted with a number of
significant changes: the internal reorganisation of OLAF and the adoption of the new Instructions to
Staff on Investigative Procedures, new working arrangements between OLAF and the Supervisory
Committee, the on-going reform of the Regulation (EC) No 1073/1999. Difficulties arose also from the
divergence of views between OLAF and the Supervisory Committee with regard to the execution of the
tasks entrusted to the latter. The resignation of a Member of the European Commission ag a result of an
investigation by OLAF, and the monitoring by the Supervisory Commmnittee of this particular
investigation represented another major challenge for the new Committee.

Nevertheless, we have delivered hard-hitting opinions and reports in which we have analysed how
OLAF is exercising its investigative function, the proposed reform of the Regulation (EC)
No 1073/1999 or OL AF’s budget.

The Supervisory Committee's Members are, as a body, devoted to having the best working relations
with OL AF. Still, a healthy degree of tension between OL AF and the Committee would be normal, agin
any relationship between a supervisor and a supervisee. In order to do our outmost to reinforce better
mutual understanding, the Committee will, in its second year of office, take the initiative to propose
new working arrangements based on how it sees its own tasks. The Committee sees itself, in accordance
with Regulation (EC) No 1073/1999, as a monitoring body which uses a matrix system to determine and
flag up systemic problems: horizontal by sampling and vertical by monitoring individual cases.
However, our ultimate aim as an independent Committee is and will remain to assist the Director-
General in the discharge of his functions and thus to contribute to increasing the effectiveness of
OL AT's investigations and to reinforcing its investigative independence. We firmly intend to continue
down this path.

I would particularly like to thank and congratulate the Secretariat of the Committee for its unstinting
work and invaluable support over the period we have been in office.

Johan DENOLF,

Chairman of the OL AF Supervisory Committee
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| INTRODUCTION

1. The role of the Supervisory Committee of the European Antifraud Office (hereinafter,
SC) is set out in the Regulation (EC) No 1073/1999" and in the Decision establishing
OLAF” The SC is the guarantor of OLAF’s independence and it supervises the
investigatory function of OLAF through regular monitoring aimed at ensuring the
proper conduct of investigations. The monitoring by the SC of OLAF's investigative
function is carried out according to the SC Rules of Procedure®. It is in particular based
on the examination of individual OLAF case files and other data available to the SC,
which allows drawing specific and general conclusions and recommendations
commumcated to the Director-General of OLAF (hereinafter, the OLAF DG) and,
where necessary, to the relevant EU institutions.

2. The monitoring of individual cases is essential for drawing systemic or generic
conclusions and identifying possible systemic deficiencies in the investigative function
of OLAF. The SC focuses in particular on examining whether fundamental rights and
procedural guarantees are respected in OLAF investigations and whether the cases are
dealt with efficiently, effectively, in due fime and according to the relevant rules and
legal provisions.

3. That obviously requires the necessary access to OLAF’s investigatory casework which
was continuously ensured by OLAF until March 2012. However, at the beginning of the
mandate of the current SC, new arrangements were introduced by the OLAF DG with
regard to the access for the SC to relevant information on OLAF's cases, which made it
difficult for the SC to exercise its tasks properly, due to the lack of sufficient and timely
delivered information.

4. Tt has determined the activities of the SC during the reporting period. A significant
amount of time and resources was devoted to discussions with the OLAF DG, in
meetings and in extensive correspondence, on restoring the SC monitoring tools. It
resulted in adopting interim working arrangesments which unfortunately did not prove to
be effective.

5. Nevertheless, the SC adopted, unanimously, two formal Opinions, a position paper and
a report. It examined 83 cases transmitted to national judicial authorities and 188 OLAF
reports on cases lasting more than nine months. The SC also made an analysis of the
text of the reform of the Regulation (EC) No 1073/1999 on the basis of the SC’s
experience in the monitoring of OLAF’s investigations.

! Article 11 of Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999
concerning investigations conducted by the European Anti-Fraud Office (OLAF), OJ L 136, 31.5.1999, p. 1-7.

? Articles 4-6 and recital 5 of the Commission Decision of 28 April 1999 establishing the European Anti-Fraud
Office (OLAF), 1999/352/EC, ECSC, Euratom, QJ L 136, 31.5.1998, p. 20-22.

*0OIL 308, 24.11.2011, p. 114,
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6. This first activity report of the current SC covers the full year from its appointment at
the end of January 2012 till Jamuary 2013. The SC Members were Christiaan
Timmermans (Chairman, January-October 2012), Johan Denolf (Chairman sinece
October 2012), Herbert Basch, Catherine Pignon and Rita Schembri®. In January 2013
the SC welcomed a new Member, Jens Madsen who replaced Ch. Timmermans.

11 MONITORING OF OLAF'S INVESTIGATIVE FUNCTION

Article 11.1 of Regulation (EC) N° 1073/1999:

The Supervisory Commitiee shall reinforce the Office's independence by regular monitoring
of the implementation of the investigative function.

Recital 10 of Regulation (EC) N° 1073/1999:

.. Investigations must be conducted ... with full respect for human rights and fundomental
Jreedoms, in particular the principle of fairness, for the right of persons involved to express
their views on the facts concerning them and for the principle that the conclusions of an
investigation may be hased solely on elements which have evidential value.

1 Scope of the SC’s monitoring and working arrangements with OLAF

11 Scope of monitoring

7. The role of the 3C is to monitor OLAF’s investigative function in order to ensure that
its independence is not compromised and that investigations are conducted according to
the highest quality standards. By thoroughly examining individual cases the SC isin a
position to identify risks of undue influence on the opening, conduct and closure of
OLAF investigations which would be a threat to OLAF's investigative independence.
Therefore, it is often indispensable to examine the complete files of individual cases -
or their representative samples - and to discuss them with OLAF investigators and
managers to complete a thorough examination of the investigation methods.

8. Legitimacy and accuracy of analyses conducted by the SC as an independent body
requires also examination of factual elements in cases, assessing the course of
investigation in closed cases, reviewing particular areas. It is therefore for the SC to
determine the optimal methods for the monitoring of OL AF's investigative function.

* Ms Schembri withdrew from the works of the SC as from October 2012 and resigned in March 2013, when she
was replaced by a new Member, Mr Tuomas Péysti.
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1.2

10.

11.

12.

13.

Implementation of new working arrangements with OLAYF

In the light of the above considerations, the SC deeply regrets that its relationship with
OLAF was particularly difficult during the reporting period and that the terms of
cooperation between OLAF and the SC significantly changed shortly after the new SC
began its mandate. The OLAF DG designated, as a contact point for the SC, a unit
dealing exclusively with policy matters, while requests addressed by the SC to OLAF
concern mainly investigative matters with which that unit does not deal directly.
Morcover, the new modalities of cooperation with regard to the SC's access to relevant
case-related information strongly limited the ability of the incoming SC to perform its
tasks.

From March 2012, the SC encountered obstacles to its monitoring function consisting
in an excessive and discretionary restriction — without prior notification to the SC - of
the access of the SC to case files in the OLAF's Case Management System (CMS), a
wrong application of the data protection rules® resulting in inscrutability of OLAF
reports by the SC, delays in providing the requested information resulting, among
others, from a lengthy and unreliable internal administrative procedure.

These difficulties prevented the SC from performing its tasks, as explained further in
this report. More fundamentally, they seem to be linked to the OLAF DG's questioning
of the SC's competence to examine — in the framework of its systemic monitoring of
OLAF's investigative function - individual cases, and in particular of its task with
regard to the protection of fundamental rights and procedural guarantees’.

The SC must insist that the OLAF DG cannot exercise a discretionary power to define
the scope of the SC's role when deciding to grant or not to grant case related
information or when deciding on the extent of information required by the SC. Such an
interpretation would lead to the demolition of the SC’s role. The present SC fully shares
the opinion of their predecessors who underlined that the SC's access to relevant case
related information should not be left to the discretion of the OLAF DG®.

On 11 September 2012 and after lengthy discussions with OLAF, the SC agreed to
temporary working arrangements proposed by OLAF. Those working arrangements

" The CMS is an electronic files management systemn providing OLAF with a single resource for all information in
relation to OLAF casework. The CMS allows investigators to manage all information in relation to their case files,
providing an electronic registry of all documentation related to each file. Each case record contains the history of a
file from the initial information, thorough selection, investigation and any require monitoring activities. In
September 2008, the SC and OLAF reached an agreement on the establishment of the CMS-Supervisory
Committee Module with the purpose of facilitating the discharge of the SC's duties, while respecting obligations
of personal data protection. This agreement was partially implemented as to automatic access to closed
investigation until March 2012.

See part 3.1.3 of this report.

" See, in this respect, judgment of 8 July 2008, Framchet and Byk v Commission, case T-48/05.

8 See SC's Opinion No 4/201 1, point 40.
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implemented a three-step approach based on the Opinion issued in 2007 by the
Buropean Data Protection Supervisor’ who had at that time voiced concerns on the
automatic access by the SC to personal data contained in in the CMS. On 21 December
2012, the OLAF DG forwarded to the OLAF Directors instructions aimed at
implementing the working arrangements.

14. After evaluating the sufficiency and usefulness of information received from OLAF
following implementation of the arrangements, the SC considered - for the reasons
highlighted further in this report - that the way in which they were applied still did not
allow it to perform properly its tasks. The SC therefore informed the OLAF DG of the
necessity to review the arrangements in order to ensure that the SC is getting sufficient
and accurate information. The SC thus took the initiative to propose in the near firture
new working arrangements and it appreciates the OLAF DG's willingness, expressed in
January 2013, to accept them.

2 Monitoring of OLAF's investigative function at the Supervisory Committee's
initiative

Article 111 of Regulation (EC) No 1073/1999:

At the request of the Director or on its own initiative, the commnittee shall deliver opinions fo
the Director concerning the activities of the Cffice, without however interfering with the
conduct of investigations in progress.

Article 11.8 of Regudation (EC) No 1073/1999:

The committee may submit reports to the European Parliament, the Council, the Commission
and the Court of Auditors on the results of the Office's investigations and the action taken
thereon.

2.1 Instructions to Staff on Investigative Procedures and their implementation

15. In February 2012, the OLAF DG circulated new Instructions to Staff on Investigative
Procedures (hersinafter ISIP), replacing the former OLAF Manual and aiming at
simplifying and clarifying the investigative procedures. The SC welcomes the
publication of the ISIP on OLAF's webpage, for the sake of transparency. Introduction
of these Instructions was combined with key changes to the OLAF's organisation chart.

® Opinion on a notification for prior checking received from the Data Protection Officer of the European Anti-
Fraud Office (OLAF) on Regular monitoring of the implementation of the investigative function, 19 July 2007,
case 2007-73.
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19.

20.

The SC took therefore the initiative to examine the ISIP and appointed two rapporfeurs
who met OLAF staff, in particular those in charge of the drafting of the ISIP. The
rapporteurs held also several working meetings with the SC Secretariat. Due to the
significant workload during the reporting period and to the insufficient number of staff
in its Secretariat, the SC had to postpone the adoption of the planned Opinion on the
ISIP.

The SC noted that the ISIP anticipated, in many regards, the reform of the Regulation
(EC) No 1073/1999, vet to be adopted by the legislator. Specific considerations on the
compliance of these instructions with the text of the future Regulation are made in
Amnex 3 to this report. Before drawing the final conclusions, the SC decided to take
also into account results of monitoring of individual cases conducted, partially or
entirely, under the ISIP.

The SC analysed these cases in the light of the rules set out in both the former OLAF
Manual and in the ISIP, and assessed the changes brought by the latter. Significant
changes were noted, infer alia, in the procedure for opening and closing of cases,
conduct of investigative activities and their prior legality check, as well as final quality
and legal review.

Opening and closing of cases

The SC paid special attention to the procedure foreseen in the ISIP for opening the
investigation and coordination cases. The assessment by the SC of the selection process
is still en-going™ and its results will be presented in the forthcoming Opinion. Apart
from this outstanding issue, the SC noted an increase of the number of cases opened as
from 1 February 2012 and the change of the practice regarding the power to open and
close investigations.

As to the first aspect, the SC noted that, in application of the transitional measures set
out in Article 30(2) of the ISIP, all information #ot involving Members, officials and
other servants of the EU, registered in OLAF prior to 1 February 2012 and under
assessment, had to be opened as an investigation or coordination case™. Consequently,
the OLAF DG opened, by decision of 31 January 2012, a total of 423 cases™. The SC
intends to examine to what extent this decision is in line with the criteria established by

M gee paragraph 71 of this report.

1 Article 30(2) of the ISIP: "From 1 February 2012 all assessments of information involving Members, officials or
other servants of the EU registered in OLAF prior to 1 February 2012 must be treated by the investigation unit
concerned under the procedures applicable at the date of registration. The investigation unit must make proposals
for either opening an investigation or coordination case, or for the case to be dismissed and must submit them to
the Investigation Selection and Review Unit for an opinion in accordance with the new procedures”.

12991 investigations and 202 coordination cases.
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22.

23.

the case-law of the European Court of Justice, which stated that a decision by OLAF
DG to open an investigation cannot be taken unless there are “sufficiently serious
suspicions” relating to acts of fraud, corruption or other illegal activities detrimental to
the financial interests of the EU2.

As 1o the second aspect, the SC noted from the cases examined that the previous
practice of delegating the power to open and close investigations from the
OLAF Director-General to the Director in charge of operations and investigations
changed after the new Director-General took up office in February 2011, as a result of
the implementation of a recommendation of the European Ombudsman'®. This change
is currently reflected in the ISIP, as recommended'”. Taking into account that OLAF's
investigative independence is defined by Regulation (EC) No 1073/1999 in relation to
its Director-General in personam, the SC welcomes this change and appreciates that
OLAF complies henceforth with the European Ombudsman's recommendation.

Conduct of investigative activities and their prior legality check

Since the legality control of investigative measures - aimed at ensuring that evidence
was gathered lawfully, in full respect of fundamental rights and procedural guarantees,
as well as of procedural requirements of the Member States - is a key function in
OLAF, the SC considers that the systematic legality check of a certain number of
investigative measures, as set out in the new ISIP, is undeniably a step forward in
reinforcing OL AF's accountability and the legitimacy of its actions.

This key function was entrusted to a newly created unit — the Investigation Selection
and Review Unit - which, apart from the legality check during the investigation, also
advises the OLAF DG on the possible opening of investigation or coordination cases,
and carries out the final legal review of cases, before their closure. Given the central
role that this unit plays throughowt the whole lifecycle of cases, the SC decided to
monitor — in the framework of its analysis of the ISIP'® - the execution by this unit of
the various tasks entrusted to it, as well as to examine how its functions match with
those of other units.

Y gee judgments of 10 July 2003, Commiission of the Evropean Communities v European Investment Bank, case
C- 15/00 and Commission of the European Communities v European Central Bank, case C-11/00, paragraphs 164,
respectively 141.

* See the Draft recommendation of the European Ombudsman in his inquiry into complaint 856/2008/BEH
against the Furopean Anti-Fraud Office of 9 December 2010. The Ombudsman concluded that OLAF did not
establish that its practice of delegating the power to open and close decisions from the Director-General to the
Director in charge of investigations and operations was in accordance with the law and recommended OLAF to
reconsider it.

* See the Decision of the European Ombudsman in his inquiry into complaint 856/2008%/BEH against the
European Anti-Fraud Office of 11 Novemnber 2011.

18 See paragraph 17 of this report.
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24, Without prejudice to the content of the firture Opimon on the ISIP and in view of the
Annual Report of the Investigation Selection and Review Unit"’, the SC would look
into the following issues: 1) criteria for opening and closure of cases and the channels
of commumnication with the investigation and support units during the assessment stage,
2) professional competences within the Investigation Selection and Review Unit, 3)
internal aims/objectives for duration of assessment and their practical application, 4)
conduct of the legality check, 5) distribution of cases opened or closed per sector, type
of complainants and country, 6) internal written guidelines of the unit concerning the
fundamental rights and procedural guarantees.

25. Meanwhile, the SC was pleased to note some improvement with regard to prior
authorizations required for OLAF staff from the DG in order to carry out certain
investigative measwres. The relevant provisions in the ISIP and the related legality
check before their execution'® seem to be an appropriate remedy to some shortcomings
that the SC noted throughout the cases examined and which occurred before the
introduction of the ISIP™.

26, The SC believes, however, that further improvements are required. The ISIP set out a
limited list of the investigative activities which require prior legality check™. In the
light of its monitoring experience, the SC noted that OLAF gathered or tried to gather
evidence by other measures which are not listed in the ISIP, and consequently do not
require, supposedly, a prior legality check. The SC recommended therefore to the
OLAF DG to put in place a thorough verification of the legal basis prior to the
implementation of any measure that could result in a potential interference in the
fundamental rights of persons involved in OLAF's investigations.

2.1.3  Findl quality and legal review

27. The final quality and legal review of the Final Report and proposed recommendations®!
is carried out on the basis of a standard form, which contains predefined items to be

7 See the 2012 Anmual Report of OLAF Unit 0.1 (Investigation Selection and Review Unit).

% gee Articles 11(6) and 12 of the ISIP.

18 E.g. there were cases where decisions on the appointment of staff or the written authorities to carry out
investigative activities were issued after the investigative activities had been carried out or were completely
missing.

I Article 12(1) of the ISIP: "Where the investigation unit envisages conducting an investigative activity which
requires the Director-General's authorisation in accordance with Article 11(6) or an investigative mission in a third
country, the investigation unit must submit a request for a decision on the proposed investigative activity to the
Investigation Selection and Review Unit”. Article 11(6) foresees that "members of the investigation unit carry out
the following investigative activities upon production of the Director-General's written act showing their identity
and capacity, and the investigative activity they are authorised and mandated to carry out: a. Interviews with
persons concerned; b. Inspections of premises; c. On-the-spot checks; d. Forensic operations; e. Checks and
inspections under sectorial rules".

* Article 21 of the ISIP.
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2.2

28.

29.

30.

3L

checked by the Investigation Selection and Review Unit. The SC noted that the review
was conducted on the basis of this limited list of items and the reviewers did not seem
to check other aspects which might be at stake, especially with regard to the compliance
by OLAF with procedural guarantees and fundamental rights of persons concerned.

The SC takes the view that the standard work form used could be further improved, in
order to include other aspects (i.e. compliance with national riles, requests for access to
documents or to the file, right not to incriminate oneself, the reasonable time
requirement, impartiality, right to privacy). In May 2012 the SC proposed to OLAF a
grid for the evaluation of the respect of fundamental nights and procedural guarantees
prior to the transmission of cases to national judicial authorities.

SC's Opinions and reports on individual cases

The SC examined thoroughly a case transmitted in October 2012 to the national judicial
authorities and leading to the resignation of a Member of the European Commission.
The SC was informed of OLAF's intention to transmit the case to the national judicial
authorities, but did not receive access to the case in conformity with its request within
the timeframe provided for by the working arrangements. This prevented the SC from
carrying out the examination of the respect of fundamental rights and procedural
guarantees prior to the transmission of the case. According to the judgement of the
General Court, OLAF’s failure to consult the SC before forwarding information to the
national judicial authorities could be seen as an infringement of Article 11{7) of
Regulation (EC) No 1073/1999%,

The SC examined the application, in this case, of the new ISIP to the opening of the
investigation (respect of the principle of proportionality), to its conduct (respeet of the
principles of legality and impartiality), to the respect of fundamental rights and
procedural guarantees, of personal data protection requirements, and to the closing of
investigation.

In carrying out its analysis, the SC discovered a number of potential problems and
issued recommendations to the OLAF DG in Opinion No 2/2012 adoptad on
11 December 2012%. The SC considered it appropriate to elaborate also a report under
Article 11(8) of Regulation (EC) No 1073/1999 on possible systemic problems
discovered and including necessary recommendations addressed to the EU
institutions™. The SC considered that they had a need to know of the issues raised by
the SC at the procedural level and of the recommendations made to the OLAF DG,
which may serve as new elements for reflection on how to improve the text of the

2 See judgment Franchet and Byk v Commission quoted above, paragraphs 163 to 170.
B For confidentiality reasons, Opinion No 2/2012 is not annexed hereto.
# For confidentiality reasons, the report is not annexed hereto.
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Regulation (EC) No 1073/1999. The relevant analysis has been attached to this report as
Amnnex 3.

32. The power of the SC to issue formal opinions on individual cases was challenged by the
OLAF DG. The SC strongly disagrees with that and underlines that examination of
individual cases and formulating the relevant conclusions is an indispensable element of
the SC's monitoring tasks making it possible to communicate swiftly the results of its
work and the potential problems discovered. It allows the OLAF DG to react promptly
to risks and to take the appropriate measures to improve OLAF's investigative activity,
where necessary. During the reporting period, the SC informed the OLAF DG of the
results of its monitoring of another individual case and also issued recommendations to
him.

33. Moreover, when the SC's findings in an individual case raise issues on a more systemic
level conceming the way in which OLAF is conducting its investigations, it is
obviously the SC's remit to address such issues. Article 11(1) of Regulation (EC) No
1073/1999 does not preclude the SC from delivering opinions on individual cases,
provided that it does not interfere with investigations in progress. The SC underlines
that, at the time when its Opinion No 2/2012 was issued, the OLAF investigation was
already closed and therefore the recommendations made by the SC were intended to
improve OLAF's future investigative activitics and not to interfere with the
investigative measures already taken by OLAF in that specific investigation.

3 Monitoring of OLAF's investigative function - information on individual cases sent
by the OLAF DG

3.1 Information provided to the SC

3 1.1 Investigations in progress for more than nine months

Article 11.7 of Regulation (EC) No 1073/1999:

Where an investigation has been in progress for move than nine months, the Director shall
inform the Supervisory Committee of the reasons for which it has not yet been possible to wind
up the investigation, and of the expected time for completion.

34. The SC received 188 nine-month reports during the reporting period®. The sector with
most cases lasting more than nine months is that of external aid and pre-accession

% Meanwhile, 46 out of 188 investigations lasting more than 9 months were closed (259 in the reporting period).
13
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35.

36.

37.

funds®®, while the ones with the least cases are the tobacco and counterfeit goods
sector”’ and the new financial instruments sector™". 113 of the 188 nine-month reports
were transmitted in January 2013, after an internal review of OLAF's practice revealed
that the SC had not received information on a number of cases lasting more than nine
months. The OLAF DG decided to take measures to improve this practice, such as to
send to the SC aggregate monthly information on these cases and to put in place
additional safeguards to avoid that an investigation unit would miss the deadline to
provide the information. The SC appreciates the OLAF DG's commitment to improve
the information transmitted to it in a timely manner.

The information contained in the nine-month reports (in particular elements such as the
description of the case, the investigative steps taken, the financial impact, the time
barring considerations and the future investigative steps proposed) is essential for the
analysis by the SC of the duration of those cases. In addition, valuable information used
to be provided to the SC in the assessments of the initial information, which have been
regularly sent to the SC, as a result of a formal arrangement signed on 31 March 2008
by the former OLAF DG. This supplementary information (i.e., reasons for the opening
of an investigation and, generally, a working plan), allowed the SC to assess whether
investigations were opened in full independence, without any undue external pressure
and if they were conducted in an efficient manner.

When the present SC took office, it noted a major change of methodology in this area
and in particular from the second half of 2012 when the nine-month reports were
delivered irregularly and their scope varied significantly. As from September 2012, and
without prior arrangement with the SC, OLAF changed significantly this practice: a
substantial amount of information contained in the nine-month reports was blackened,
and the factual elements provided to the SC were regularly insufficient. Moreover, the
Opinions of the Investigation Selection and Review Unit, which replaced the
assessment of the initial information following the adoption of the ISIP, were not
provided to the SC. As a consequence, the SC could not have a clear understanding of
the cases and could not assess properly whether the duration of the cases is justified.

Occasionally, the nine-month reports did not comply with the requirements of Article
11(7) of Regulation (EC) No 1073/1999°". The SC noted in particular that essential
information such as the time-barring consideration was often missing™, also in the final
reports’’. The SC had thus major difficulties in identifying cases which may not be
taken up by national judicial authorities due to time-barring reason.

% 67 reports (35% of the total number of nine-month reports received by the SC).
7
S reports.
12 reports.
* For example, the expected time for completion of the investigation was not indicated in five cases.
* There was no reference to time-barring aspects in 89 out of 188,

3 Until 1 February 2012, that information was generally included in the Final Case Report or in a documnent

surnmarizing the main aspects of the case provided to the SC by the former Judicial and Legal Advice Unit.
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3.1.2 Recommendations fo instilitions

Article 11.7 of Regulation (EC) No 1073/1999:

The Director shall inform the committee of cases where the institution, body, agency or office
concerned has failed to act on the recommendations made by it.

38.

39.

313

The SC did not receive, during the reporting period, any information on cases where an
institution, body, agency or office concerned failed to act on recommendations made by
OLAF. The 8C is concerned that this situation was not due to complete implementation
of OLAF's recommendations, but rather to the lack of a necessary reporting system
between OLAF and recipients of recommendations.

The SC noted that, following the entering into force of the new ISIP, OLAF introduced
a new standard form for drafting the recommendations for action to be taken by the EU
institutions, bodies, offices or agencies following OLAF's cases®. The SC appreciates
these changes and hopes that they would allow both OLAF and the SC to properly
monitor the outcome of OLAF's recommendations in the future. The SC also welcomes
OLAF's commitment to improve this aspact of its activity, as indicated in its annual
Management Plan.

Cases requiring information to be forwarded to national judicial authorities

Article 11.7 of Regulation (EC) No 1073/1999:

The Director shall inform the committee of cases requiring information fo be forwarded to the
Judicial authorities of a Member State.

40. The mumber of cases referred to the SC during the reporting period increased

significantly in comparison to previous years™, as a result of measures put in place in
OLAF to speed up the closure of cases, in particular the long lasting ones. The SC was
therefore confronted with a paradoxical situation when it had to monitor a higher
number of cases, while at the same time its monitoring tools were significantly limited
by OLAF.

* This form includes a separate paragraph by which they are required to report to OLAF, within the timeframe
indicated, any action or decision taken as a result of the recornmendations.
® From an average of 40 cases per year to 83 cases during the reporting period.
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41. As from March 2012, the access of the SC and its Secretariat to the electromic files of
OLAF's closed cases (in the CMS) was cut. While understanding the data protection
reasons as provided by the OLAF DG, the SC considered that the procedures put in
place for transferring relevant data did not ensure sufficient and accurate information, as
explained below. Therefore the SC dedicated significant time and effort to discuss with
the OLAF DG establishing viable procedures for transfer of necessary information.

42, From March until September 2012, the implementation of a first set of instructions
circulated to the managers was rather chaotic and the practice throughout the
investigation units varied”. This seems to be due mainly to the fact that, after the
reorganisation of OLAF and the adoption of the ISIP as from | February 2012, the task
of informing the SC of cases requiring information to be forwarded to the national
judicial authorities was decentralised from the former judicial advice umt to
investigative units in charge of the cases. The SC proposed to OLAF (in May 2012) a
grid for the evaluation of the respect for fundamental rights and procedural guarantees
in those cases, aimed at facilitating their analysis by the SC, but this was not entirely
taken into account by OLAF.

43, The information transmitted was, most of the time, insufficient, and as a consequence
the SC had to request full access in the CMS to the electronic version of OLAF's case
files. Some of these requests were either refused® or dealt with after very long delays.
After reiterating the requests, the SC was provided, as an intermediary step, with
extensive information on the cases instead of full access to the CMS. While in some
cases this supplementary information was considerad as sufficient by the SC, in other
cases the SC had to repeat again its requests for access to the CMS, due to the fact that
the information provided was either still insufficient or inaccurate. Since the SC's
monitoring is based entirely (before having access to the case files), on the information
provided by OLAF, the SC would expect this information to be reliable and accurate.

44, After the adoption, in September 2012, of working arrangement between the SC and
OLAF”, the above mentioned instructions were modified (in December 2012). While
appreciating the improvement, to a certain extent, in the forwarding by OLAF of

* See paragraph 13 of this report.

** Not all the documents required were transmitted to the SC: sometimes the SC received only the cover letter,
without any other supporting document, while in other cases it received, on the contrary, a copy of the full case
files; some cases were transmitted vig internal mail and without requesting for an acknowledgment receipt from
the SC, being a proof for OLAF that it informed the SC prior to the transmission of the case to national judicial
authorities; the acknowledgment receipt was also often not recorded in the CMS.

* Initially, the access was not granted to 18 cases (one in March 2012, 17 in May 2012) on the ground either that
reference by the SC to the need to examine the handling by OLAF of fundamental rights and procedural
guarantees was insufficient or that a motivation based on Article 11 of Regulation (EC) No 1073/1999 alone (for
instance, to check possible infringements of OLAF's investigative independence or the reasons for which it was
not possible to wind up the investigation) was insufficient to justify access to case files which contain personal
data. The OLAF DG finally agreed to grant access to all those cases after the adoption of the working agreements
in September 2012,

3 See paragraph 13 of this report.
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information to the SC*%, the SC noted, however, that, in practice, the information
transmitted still did not allow it to perform properly its monitoring function - for several
reasons: the information scope was drastically reduced and therefore by far
insufficient™: this already very limited information sent to the SC was, in some cases,
excessively blackened, although not containing personal data and despite a clear need-
to-know for the SC *%, sometimes, the new instructions were applied in a different way
even within the same investigation unit; the instructions concerning the timeframe for
forwarding information to the SC"' were not entirely satisfactory, since the appreciation
of the exceptional reasons that could justify the shortening of the 5-day period foreseen
is left to the discretion of the Director-General alone and no procedure to consult the SC
in such cases is foreseen.

45, The SC reminds that the three-step approach agreed with OLAF in September 2012 was
aimed mainly at striking a fair balance between the data protection requirements as
expressed by the EDPS in his Opinion of 2007 and the need for the SC to receive
appropriate information allowing it to fulfil its remit. However, the SC regrets that
OLAF went beyond the need to protect personal data, by both reducing significantly the
information provided to the SC and excessively and unnecessarily redacting this already
limited information. As a result, the SC had to systematically request for access to the
full case file, while this could be sometimes avoided by providing sufficient
information when the case is transmitted to the national judicial authorities.

46. The SC underlines that sufficient information on cases, either transmitted by OLATF on
the basis of Article 11(7) of Regulation (EC) No 1073/1999 or requested by the SC, is
essential for proper monitoring of OLAF's investigative fimction. In particular, the SC
would point out that:

e it cannot identify potential pressure or attempts to violate OLAF's investigative
independence {such as a refusal from EU institutions, bodies, offices or agencies or
from Member States to cooperate with OLAF, refisal or unjustified delays in
providing OLAF with assistance or information, serious difficulties in their

# Since September 2012, none of the requests of the SC was denied, and they were generally dealt with in due
time (1 to 14 working days - in exceptional circumstances).
** The transmission letter to the national judicial authority and the recommendations are not to be included in the
documents to be forwarded to the SC anymore. As to the content of the shortened and anonymised version of the
Final Report, the OLAF DG's instructions foresee that this should contain "information boxes providing details of
the investigation, finaicial and other impact together with the case summary”, but the sections containing
information on the investigative activities carried out and evidence collected or coordination activities carried out,
the armounts to be recovered or prevented from being unduly spent, the legal evaluation of the facts, including
description of EU legislation breached, possible national legislation concermned, any time barring periods
applicable, the comments of the person(s) concerned and the conclusions of the case are to be removed entirely.
% Some of the investigation units have blackened-out information such as the type of the investigative activity
carried out by OLAF, the EC's Directorate General to which the Final Report was forwarded or the national
authority with which OLAF cooperated, the stage of the national proceeding ar the amount to be recovered.
' The new instructions mention that "the documents to be forwarded to the Supervisory Committee must be
provided in general 5 working days before the transmission is made to the judicial authorities. Any shortening of
the 5-day period must be justified by exceptional reasons such as urgency or sensitivity of the matter under
investigation. Any proposal to shorten the 5-day period must be approved by the Director General".
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32

47.

321

48

49,

relations, excessive requests or instructions addressed to OLAF and its respective
reactions) without access to information that could be possibly found in OLAF case
related documents;

it cannot monitor compliance by OLAF with respect of fundamental rights and
procedural guarantees relying only on the information provided in the Opinions of
the Unit 0.1, which, additionally, does not tackle all the issues indicated in an
evaluation grid proposed by the SC to OLAF;

it cannot monitor the duration of the investigations and their proper conduct in the
absence of relevant information on the investigative activities carried out and their
chronology, including potential periods of inactivity and it cannot identify cases
which may not be taken by the national judicial authorities by reason of time barring
in the absence of indications on time barring periods applicable;

it cannot assess the results of OLAF's investigations and the actions taken therson
without knowing the conclusions of investigations and the related recommendations
to EU institutions or competent authorities of Member States.

Findings of the SC

On the basis of monitoring of OLAF cases and in view of the ISIP, the SC drew a
mumber of conclusions with regard to systemic aspects of the conduct of OLAF's
investigations, which would require further consideration and improvements in the
text of the amended Regulation (EC) No 1073/1999. These conclusions are
presented in Annex 3 to this report. Other results of the monitoring by the SC of
mainly cases transmitted to national judicial authorities are summarised below.

Investigative independence

. The SC examined, throughout the cases referred to it, those areas where OLAF's
investigative independence may be at stake, in particular cooperation and exchange of
information with the institutions, bodies, offices and agencies and the Member States in

relation to OL AF's investigative function.

The SC was able to identify, on the basis of the examination of Final Reports and case
related documents, those aspects of cooperation with the EU institutions and bodies that
may create potential obstacles to OLAF's independent conduct of investigations: delays
or omissions in responding to OLAF's requests for information; reluctance to inform
OLAF of cases of possible fraud; requests addressed by the EU institution concerned to
the OLAF DG to change the investigator(s) in charge, as a condition for allowing their
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50.

322

51

52.

access on the premises of the institution or for providing OLAF with information or
documents; request addressed to a Commmissioner by an EU institution concerned
putting into question some investigative measures and inviting him to take, with regard
to the OLAF's investigator(s) in charge, the "necessary measures”. The SC appreciates
that, in the latter case, the Commissioner replied by stating that OLAF's independence
required that he did not intervene in on-going investigations and referred the matter to
the OLAF DG.

In addition, the SC noted that OLAF generally cooperated swiftly with the authorities of
the Member States, which provided it with assistance and information when requested
or on their own initiative. However, the SC also noted that, in some cases where
important delays (up to nine months) between the finalisation of the investigation and
the transmission of the case to the national judicial autherities elapsed, this was due to
the reluctance of these authorities to take up those cases. The SC encourages OLAF to
maintain close contacts with the competent authorities of the Member States in order to
improve their cooperation. The SC hopes that the entering into force of the amended
Regulation (EC) No 1073/1999 will bring significant changes in this area.

Respect by OLAF for fundamental rights and procedural guarantees

The SC noted shortcomings in the cases it examined during the reporting period, which
were usually due to the transitional character of the year 2012, when most of the
investigations were conducted partially under the rules set out in the former OLAF
Manual and partially under the new ISIP. Most of the shortcomings were due to the
insufficiency of procedural rules set out in the former OLAF Manual or to deficiency in
their implementation®.

The adoption of the ISIP and the internal reorganization of OLAF aimed at reinforcing,
inter afia, the protection of fundamental nights and procedural guarantees and at giving
priority to the protection of the identity of sources. The SC appreciates these
improvements, but notes that some problems nevertheless continued even after the
adoption of the ISIP, for the same reasons (lack of clear rules in the ISIP or deficiencies
in their implementation)*. Taking the view that these problems would require further

* Investigative activities were carried out without the written authorisation required by Article 6 of Regulation
1073/19999; disclosure by OLAF of the identity of a whistle-blower to his institution; disclosure by OLAF of
confidential information and personal data of a staff member of an EU body and person concemed in an OLAF
investigation to another EU institution, while the need-to-know of the latter was not established.

* Investigative measures taken by OLAF on the basis of an incorrect legal basis or even without a clear legal basis
and in the absence of any prior legal analysis; lack of information to the persons concerned of the closure of the
investigations despite a recommendation by the Ombudsman: "The fismdamental right to good administredion laid
dovwn in Article 41 of the Charter of Fundamerntcd Rights of the Ewropean Union requires that a person who has
been the object of em investigation can reasonably expect to be informed, within a reasonable time, of the results
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54.

55.

323

56.

57.

clarification in the text of the new Regulation (EC) No 1073/1999, the SC makes the
necessary recommendations in Annex 3 to this report.

The SC noted also that, in some of the cases it examined, the persons concerned lodged
complaints alleging OLAF's failure to respect fundamental rights and procedural
guarantees before the European Court of Justice, the European Data Protection
Supervisor, and the European Ombudsman. To date, and as far as the SC is informed of,
the actions for annulment of OLAF's decisions were rejected as inadmissible by the
Court of Justice, while the Ombudsman did not find any instance of maladministration.
Moreover, the European Data Protection Supervisor found that OLAF generally
complicd with the data protection rules, with the exception of one case where he
considered that OLAF violated the right to protection of personal data by unnecessarily
disclosing the identity of a whistle-blower to his institution. In the light of this decision,
SC would remind OLAF of its previous recommendations with regard to the protection
of whistle-blowers and informants, as exprassed in the SC's Opinion No 5/2011.

In some cases, an internal review procedure was put in place in OLAF, at the request of
the persons concernad. The SC noted that the internal review lead to the conclusion that
OLAF acted within its competence and respected the fundamental rights and procedural
guarantees of the persons concerned.

The SC also received seven complaints addressed directly to it. The SC noted that most
of them were also submitted to the EU competent authorities mentioned above. The SC
took them into account, for information purposes only, in the framework of its
monitoring of OLAF's investigative function. In the light of the cumrent text of
Regulation (EC) No 1073/1999, the SC does not see itself as a complaint body, but is
nevertheless interested in being informed by OLAF of such complaints, in order to be
able to better identify potential systemic problems related to conduct of investigations.

Duration of cases

In order to identify potential pressure or attempts to violate OLAF's investigative
independence, the SC paid special attention to the duration of cases and especially to
reasons for long duration. The SC examined this issue throughout the cases lasting more
than nine-months and those forwarded to the national judicial authorities.

In many of these cases, the SC had major difficulties in identifying the reasons for their
long duration. While reasons concerning the duration of the assessment period™ could
generally be found in the nine-month reports, not all the reports sent to the SC indicated

of such an investigation once it has been closed” (see Decision of 16 February 2012 closing inquiry into complaint
3136/2008/(IP)EI against the European Anti-Fraud Office).
* This refers to cases opened under the rules of the former OLAF Manual.

20

9032/13
ANNEX

GCl/aa
DRI

29
EN



38.

59,

60

them™. Similarly, reasons for the duration of cases after their opening are also normally
indicated in the nine-month reports, but rarely in the Final Reports, and the SC does not
have any other reporting instrument allowing it to assess the duration of cases after the
nine-month reports were provided, unless it requests access to the full case files.
Moreover, the SC noted that the date indicated in the mine-month reports for the
completion of the investigation was not always respected*®, but OLAF does not provide
any explanation to the SC in this respect. The SC decided to monitor this aspect in the
forthcoming period.

When it had access to the full case files, the SC examined carefully the chronology of
the investigative steps carried out and identified significant perieds of inactivity, going
from several months up to two years. Without a comprehensive overview of the reasons
explaining the long duration of the cases examined, due to the insufficiency of relevant
information, the SC could, however, identify some reasons, of both internal and
external nature.

Amongst the ones related to the organisation of the investigative work within OLAF,
the SC noted the inappropriate management of some cases (lack of control from the
management team and lack of an appropriate system to warn of periods of inactivity),
changes of the staff allocated to some investigations (especially after the internal
reorganisation of OLAF, when a number of investigators left the investigative units and
their investigative portfolios had to be redistributed), workload of the investigators in
charge and need to prioritize tasks. On the other hand, the main factor, external to
OLAF, that had an impact on the duration of the cases was the need for OLAF to wait
for responses from its stakeholders (EU institutions, bodies, offices and agencies or the
Member States) to its requests for information”, or to wait for the outcome of the
national judicial proceedings in the Member States®®.

. Throughout the cases examined during the reporting period, the SC became also aware

of some of the measures taken by the OLAF DG in order to accelerate the closure of an
important number of investigation or coordination cases. For example, he fixed precise
and relatively short deadlines within which the OLAF investigators had to finalise the
case reports and propose the closure of the cases. In addition, he appointed, for sectors
with an important mumber of cases such as the agricultural and structural funds

* This was the case for example in several cases from 2008 and 2009, where the assessment period lasted between
12 and 24 months, and no reasons were provided in the nine-month reports.

** 48 out of the 188 cases where the SC received nine-month reports indicate that the expected dates for
completion were between March and December 2012, To date, these 48 cases are still open.

¥ For example, in one of the cases lasting more than nine months examined by the SC, the 13 months period for
the assessment of the initial information was due to the need for OLAF to wait for detailed documentation from
the Member State concerned.

* For example, in a 2008 case examined by the SC, the judicial proceedings is still on-going in two Member
States and for this reason the expected date for completion of the OLAF case could not be indicated in the nine-
month report.
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3.3

III

61.

sectors®®, a special investigation team with the appropriate linguistic and sectorial
knowledge, made up of investigators, as well as legal, policy and intelligence officers
entrusted with dealing, as priority, with those cases, in order to close as many as
possible by the end of 2012. The Investigation Selection and Review Unit was also
instructed to treat with priority the proposals for closure put forward by the special
investigation team. Due to the significant workload during the reporting period and to
the insufficiency of human resources within its Secretariat, the SC could only note the
results of these measures in terms of numbers™,

Reform of Regulation (EC) No 1073/1999

The ISIP anticipated in many aspects the content of the reform of Regulation (EC)
No 1073/1999. The alignment of these instructions with the future text of the
Regulation together with their departure from the Regulation in force created
inconsistencies in the investigation area that may have resulted in procedural flaws
within the investigations conducted during the reporting period. The SC monitored
some OLAF investigations conducted in accordance with the ISIP and analysed the text
of the reform of Regulation (EC) No 1073/1999. The SC's considerations, aiming at
highlighting the risks of a lack of clearer procedural rules in certain areas, are
summarised in Amnex 3 to this report.

MANAGEMENT OF OLAF'S INVESTIGATIVE FUNCTION

Article 11.7 of Regulation (EC) No 1073/1999 :

The Director shall forward to the Supervisory Committee each year the Office's program of

activities referved to in Article 1 of this Regulation. The Director shall keep the committee

regularly informed of the Office's activities, its investigations, the results thereof and the

aclion taken on them.

* For example, these two sectors had 302 out of 423 cases which were automatically converted into investigation
or coordination cases as from 1 February 2012, of which 281 were still opened on 1 June 2012.

" 42 out of 75 cases requiring information to be transmitted to the national judicial authorities and which were
closed and forwarded to the SC after 1 February 2012 were dealt with by the two units responsible for the
agricultural and structural funds sectors.
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62.

63.

64.

OLAF investigation priorities

OLAF's Anmual Management Plan contains, in an annex, a set of Investigation Policy
Priorities (IPP), which are used by OLAF to decide on the opening of investigations.
The IPP are defined as priority criteria taken into consideration by OLAF to decide on
the opening of investigations, once the competence of OLAF and the seriousness of
suspicion is established. Five major criteria are defined: proportionality, efficient use of
investigative resources, subsidiarity/added value, special policy objectives for 2012
combined with a financial impact. For 2012, different thresholds were defined
according to the different areas considered™.

The establishment of these priorities would allow OLAF to better focus its limited
resources, while their publication reinforces the transparency of OLAF's work, which
the SC appreciates. In order to evaluate the planming and strategic direction of
investigations, the SC intended to start a review of the process of selection of incoming
information in OLAF in the light of the investigation prioritics, de minimis policy and
the annual management plan. Particular attention was to be given to “dismissed cases”
having regard to the potential consequences of the opportunity principle in conjunction
with the principle of exclusivity. Unfortunately, due to the serious understaffing of the
SC Secretariat and problems with the access to case files, the SC had to postpone that
review to a following year.

Without prejudice to a forthcoming analysis, the SC conducted, however, a preliminary
reflection on this subject and noted that the financial threshold in sectors such as
Customs or Structural funds is very high’”. The SC is concerned that potential fraud or
irregularities likely to have a lower, but still high financial impact may not be taken up
inte consideration, despite clear evidence. The SC believes that OLAF should therefore
reinforce its cooperation with the Member States, either transmitting them relevant
information or providing them assistance in the framework of coordination cases when
it decides not to take up a case, thereby achieving its mission, as an investigation
service, to contribute to the effective and dissuasive character of the measures against
fraud, corruption and irregularities affecting the financial interests of the EU.

5 See the Investigation Policy Priorities for 2012.

*? In the Customs sector, the likely financial impact is over €1 million, while in the Structural Funds sector the
likely financial impact is €500 000 in the European Social Fund and Cohesion Fund, and €1 Million in ERDF
(European Regional Development Fund).
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2

Administrative organisation, budget and staff policy in relation to OLAF’s

investigative function

Article 6(2) of Commission Decision establishing OLAF:

After consulting the Surveillance Commitiee, the Dirvector shall send the Director-General for
Budgets a preliminary draft budger to be entered in the special heading for the Office in the

annual general budget.

2.1

2.2

65.

66.

Budget

The SC examined OLAF’s Preliminary Draft Budget for 2013 and delivered its Opinion
No 1/2012 on the subject, in which it supported OLAF's proposal, subject to the SC's
recommendations being taken into account®®. The SC noted in particular that, despite
clear legal provisions stating that it must be consulted on the preliminary draft budget of
OLAF before it is sent to the EC Director-General for Budget™, the OLAF DG
transmitted it to the Committee, up till now, after "technical” meetings/arrangements
with the DG Budget. The SC regrets that in this way substantial and meaningfil
consultation could not have taken place and that the transmission of the preliminary
draft budget became just a formality. The SC stressed therefore that it mmst be
effectively consulted about the sext preliminary draft budget by means of a real and
substantive exchange of opinions between the Director General and the Committee
before it is sent to the Director-General for Budget in any form.

Administrative organisation and staff policy

The SC continued to take a close interest in OLAF’s staff policy, as it is central to the
success of investigations, and SC took note of the changes resulting from the internal
reorganisation of OLAF as from 1 February 2012, Without prejudice to a future
assessment of the benefits of this reorganisation, the SC appreciated the strategy of
concentrating resources on investigations, separating investigative struchures from
policy structures and refocusing on essential investigative activities as a step forward in
reinforcing the efficiency of the OLAF's investigative activity.

*See Opinion No 1/2012, annexed to this report.
* Article 6(2) of Commission Decision 1999/352/EC, ECSC, Euratorm.
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67.

68.

Noticing that the internal reorgamisation of OLAF resulted in significant shifts of staff
and modifications in their job description or even in completely new allocation of tasks,
the SC recommendad to the OLAF DG, in its Opinion No 1/2012, to develop a human
resources strategy based on a needs analysis of OLAF’s current activities, and focused
on traiming, career development, succession planning and appropriate balance between
the staff providing support services and the staff performing core investigative tasks™.
The SC urged the OLAF DG to take a final decision on the issue of temporary agents
and made also recommendations with regard to the staffing of its Secretariat (mumber of
staff members, conditions for their appointment, appraisal and promotion).

The SC also supported the OLAF DG in his request to the EU institutions to reinforce
OLAF's ability to conduct investigations by allocating to it sufficient staff resources. In
December 2012, the OLAF DG and the SC Chairman wrote a common letter to the
Presidents of the European Commission, the European Parliament and the Couneil of
the European Union, bringing to their attention the staffing situation of OLAF. They
highlighted the wvital role that OLAF plays in protecting the EU financial interests,
especially in times of austerity facing increasing fraud and irregularities. They
underlined that the call upon OLAF to reduce its overall number of staff, while in the
same time the mumber of allegations of fraud reported to OLAF, as well as of the
investigations opened by it in 2012 increased significantly, will inevitably result in a
reduction of OLAF's essential investigative capacity. The SC regrets that the staffing
situation of OLAF did not change following this request.

v RELATIONS WITH OLAF, EU INSTITUTIONS AND OTHER
STAKFHOLDERS
1 Relations with OLAF

69. Apart from regular meetings with the OLAF DG™® the SC met also on several

occasions”’ with OLAF management and staff, exchanging views on issues such as
OLAF Management Plan, OLAF budget or results of the SC's monitoring of individual
case files. In particular, Mr I.. Kuhl, Head of OLAF Unit D1, attended the SC meeting
on 27 September 2012 and presented to the SC the current state of play with regard to
the negotiations concerning the European Public Prosecutor's Office. Mr Kuhl answered
questions from the SC regarding, infer alia, the positions of both OLAF and the SC

** The SC noted - after receiving the OLAF Annual Management Plan for 2013 - that some indicators concerning
the management of human resources are henceforth included.
% g meetings on 23 January 2012, 21 March 2012, 27 June 2012, 26 September 2012, 22 October 2012, 20

November 2012, 11 December 2012, 23 January 2013,

7 4 meetings on 21 March 2012, 26 September 2012, 20 November 2012 and 22 January 2013.
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70

71.

72.

73

74.

within such a body. The SC pays much attention to this project and expressed its wish
to be more involved in its development.

Relations with EU institutions

. As an infer-institutional body, the SC is particularly committed to having solid

relationship with the EU institutions, whose members it met on several occasions
during the reporting period.

The Commissioner responsible for taxation and customs union, audit and anti-fraud,
Mr. Algirdas Semeta, attended the SC meeting of 23 January 2012, where he thanked
the outgoing SC Members for the quality of their work and welcomed the incoming SC.
Commissionar Semeta indicated that the new SC was taking office at a very interesting
moment given the reorganisation of OLAF as of 1 February, 2012 and the upcoming
reform of the Regulation (EC) No 1073/1999. Commissioner Semeta went through the
most sigmficant changes which would be made. He expressed his hope that in the future
the close contact between his cabinet and SC would be maintained. In addition, two
bilateral meetings took place between him and the SC Chairman.

The SC also met with the European Parliament's Commission on Budgetary Control
{(hereinafter, the CONT Committee) and with some of its members, and discussed issues
related to the reform of the Regulation (EC) No 1073/1999 and the analysis by the SC
of OLAF's individual cases. In November 2012, the SC met - at its own initiative -the
CONT Committee, in order to explain the problems that the SC encounterad to fulfil its
mission of regular monitoring of the implementation of OLAF's investigative function.

. In December 2012 the President of the CONT Committee invited the SC to provide

them with the conclusions related to the OLAF case leading to the resignation of a
Member of the European Commission. The SC replied to this request in writing and
three of its Members attendad also a meeting of the CONT Committee held in camera.
On both occasions, the SC informed the CONT Committee that it had adopted an
opinion on the subject of that particular case, which had been sent to the OLAF DG.
However, in view of the legal obligations imposed by Article 8 of Regulation (EC) No
1073/1999 to respect the confidentiality of the investigation, the SC was not in a
position to submit this opinion or its conclusions to the CONT Committee at that stage,
since this would have revealed elements of an OLAF case under judicial proceedings in
a Member State.

During the reporting period, the SC also met with Dr Ingeborg Grissle, member of the
CONT Committee and rapporteur for the reform of the Regulation, who attended the
SC meeting in April 2012. Ms Grissle supportad the SC and its work, stating that the
SC were regarded as a major partner by the EP in their cooperation with OLAF and
therefore the EP was payving particular attention to the SC's working conditions, in order
to allow it to properly carry out its monitoring functions.
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75.

76.

77.

Relations with other stakeholders

In response to an invitation from the British House of Lords™®, on 7 November 2012 the
SC gave evidence in the framework of the House's inquiry into the fight against fraud
affecting the EU financial interests. The SC gave an overall description of their
responsibilities stressing that its role was not only to supervise the implementation of
OLAF's investigative function and thus assess the proper conduct of investigations, but
also — and in particular — to assist the OLAF DG in the discharge of his responsibilities.
The SC highlighted that it filfils its role by regular monitoring of OLAF's cases, by
delivering opimons to the OLAF DG, by challenging, questioming and making
recommendations to OLAF for improvement where this is deemed appropriate and by
submitting reports to the EU institutions.

SUPERVISORY COMMITTEE WORKING METHODS

Meetings and Rapporteurs

From January 2012 to January 2013, the SC held 11 plenary meetings in Brussels. The
Chairman, the rapporteurs and the members of the Secretariat met also regularly to
work on particular issues as well as on preparation of and follow up to the plenary
meetings.

For every major issue examined, the SC appointed a rapporterr. It was the case in
particular for the OLAF budget, the reform of Regulation (EC) No 1073/1999, the
analysis of the OLAF DG's Instructions to Staff on Investigative Procedures, the
analysis of “dismissed cases”™ in general and of specific cases transmitted to national
judicial authorities. The rapporteur worked with the SC Secretariat to prepare a draft
Opinion or paper to be discussed in the plenary meetings.

Secretariat

*% The EU Sub-Committee (Justice, Institutions and Consumer Protection) of the House of Lords published on
17 April 2013 its 12% on The Fight Against Fraud on the EU's Finances (http:/www.publications. parliament.uk).
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78.

79.

80.

81.

The responsibilities of the SC Secretariat are set out in the SC's Rules of Procedure™,
which stipulate that it shall contribute to the efficient performance of the tasks assigned
to the SC, in particular with regard to its monitoring function. The Secretariat nmust be
able to function independently and assist the SC in its tasks. Taking into account, on the
one hand, that the SC's Members are experts from outside the EU institutions who hold
high positions in their own countries and thus exercise their function of SC Members in
parallel to the regular work in their countries, and on the other hand that they hold
plenary meetings once a month, it is of the utmost importance for them to rely on a
strong and adequately staffed Secretariat. This would guarantee the SC's gemiine
independence, which in turn is a crucial factor in safeguarding OLAF's independence.

For this reason, the SC strongly disapproves that, at the beginming of the mandate of the
current Members in 2012, the OLAF DG unilaterally removed 25% of posts from the
Secretariat, replaced two staff members and appointed a new Head of the Secretariat
(being also the SC Secretary), without the prior information and consent of the SC. This
action was contrary to the previous practice established by the SC and OLAF in
agreement with the European Commission according to which appointments of
members of the SC Secretariat staff should only be made in agreement with the SC,
thus ensuring the full independence of the SC in the performance of its duties. As to the
appointment of the Head of the SC Secretariat, this practice is precisely provided for in
the SC Rules of Procedure™. The SC decided to endorse the appointment of its new
Head of the Secretariat, without, however, accepting the change of the established
practice, and requiring the OLAF DG to have prior consent of the SC to any changes in
the SC Secretariat.

The SC indicated constantly to the OLAF DG the need of additional staffing in its
Secretariat. At the end of the reporting period, the OLAF DG accepted to grant an
additional post to the SC Secretariat, but by now it has not been happened yet.

In a Position Paper transmitted on 23 May 2012 to the Furopean Parliament, the
Council and the Commission, the SC highlighted that its independent and effective
functioning requires an independent and adequately staffed Secretariat which is under
the exclusive control of the Committec®.

*¥ gee Article 11 of the SC's Rules of Procedure,

£ See Article 11.

® The Committee considered that in this respect the present text of the Regulation (EC) No 1073/1999 could be
improved by providing for supplementary guarantees and proposed therefore to stipulate in the amended
Regulation that (i) the total appropriations for the Supervisory Committee and its Secretariat shall be separately
indicated under a specific budget line for OLAF within the section of the general budget of the Union relating to
the Commission and that (ii) the number of staff of the Secretariat shall at least correspond to 2% of the number of
staff of OLAF.
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Calendar of Supervisory Committee Meetings

Annex 1

2012
Month Meeting date
JANUARY Monday, 23" — Tuesday, 24™
FEBRUARY Tuesday, 21— Wednesday, 22"
MARCH Tuesday, 20™— Wednesday, 21"
APRIL Tuesday, 24™ — Wednesday, 25"
MAY Tuesday, 29" — Wednesday, 30™
JUNE Tuesday, 26™ — Wednesday, 27"
SEPTEMBER Tuesday, 25" — Wednesday, 26"
OCTOBER Tuesday, 23" — Wednesday, 24"
NOVEMBER Tuesday, 20"~ Wednesday, 21%
DECEMBER Monday, 10™ — Tuesday, 11™
2013
JANUARY Tuesday, 22" — Wednesday, 23"
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Annex 2

Opinion No 172012

OLAF’s Preliminary Draft Budget for 2013

Brussels, 26™ June 2012

At the meetings of 24™ and 25% April, 5™ and 6™ June and 26™ June, 2012, OLAF's
Supervisory Committee examined OLAF's preliminary budget for 2013 and adopted the
following opinion.

In accordance with Article 11 of the Regulation 1073/1999% the mission of the OLAF
Supervisory Committee (SC) is to reinforce the independence of OLAF in the exercise of
OLAF’s investigative function. To do this and to ensure that OLAF is able to function in an
efficient and effective manner a specific budget article within the Commission budget was
created for OLAF. In this context, and with a view to the powers conferred by the Commission
on the SC®, the SC has considered OLAF’s Preliminary Draft Budget (PDB) and delivers the
following Opinion.

L Resources
Allocation of resources to priority activities

The SC has regularly recommended to OLAF in its previous opinions on the budget to allocate
more staff to OLAF's core business — investigations — by shifting them from the support units.
The SC has also proposed to clarify the distinction between investigative and operational
activities of OLAF.

Therefore the SC takes note of the reorganisation of OLAF put in place on 1 February 2012
which resulted in the following changes:

&2 Regulation (EC) No 1073/1999 of the European Parliament and of the Council of 25 May 1999 concerning
investigations conducted by the European Anti-Fraud Office (OLAF), QJ L136, 31.5.1999, p. 1-7.

% Article 6 of the Commission Decision 1999/352/EC, ECSC, Euratom of 28" of April, 1999 establishing the
European Anti-fraud Office, OJ L. 136, 31.5.1999, p. 20-22.
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In 2011:

Diractorate A (investigations and operations):

Directorate B (investigations and operations):

Diractorate C {operational support):

Directorate D (admimistration and general affairs):

General Director:
SC:

Total staff:

Total investigation;

Total investigation + operational support:

Since 1 Feb 2012:

Unit O.1 (investigation S&R):
Directorate A (investigations I):

Diractorate B (investigations IT):

Directorate C (investigation support):

Directorate D (policy):
Directorate R {(resources):
General Directer:

SC:

Total staff:

Total investigation;

Total investigation+ investigation support:

84
84
125
181
17

499
168
293

25
95
100
86
110
68
13
6
503
220
306

(17%)
(17%)
(25%)
(36%)
(%)
(%)
(100%)
(34%)
(59%)

(5%)

(19%)
(20%)
(17%)
(22%)
(13%)

(%)
{100%)
(44%)
(61%)

It is too early to assess the reorganisation’s benefits and the influence on efficiency of the

Office, but the strategy of concentrating resources on investigations, separating investigative

structures from policy structures and refocusing on essential investigative activities mmight go

into the right direction.
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Follow up of investigations

According to recent ECA's statistics™, in 2008 only 10% and in 2009 only 4% of OLAF
investigations led to convictions by national judicial authorities. Even if it is factored in that
there may be other methods of follow-up to investigations which require the input of other
institutions and not necessarily that of Member States, the ultimate effectiveness of the work of
the Office must be closely analysed as a crucial focal point.

In this context the Committee is worried that the reorganisation of OLAF brought also the
disappearance of the specialised follow-up unit, with follow-up responsibilities being
transferred to investigators. The latter generally will not have the specific knowledge (legal,
linguistic) and status to provide assistance to national authorities in the judicial follow-up or
even to monitor it effectively. This may lead to disassociation between OLAF investigations
(which are in fact a preparatory measure) and an actual sanction or remedy in judicial,
administrative or disciplinary procedures.

Proper follow-ups ensure that the ultimate results of investigations are achieved. Without this
OLAF can do laboricusly great work without leading to appropriate outcomes.

HR strategy

Reorganisation of the Office resulted in significant shifts of staff and modifications in their job
description or even a completely new allocation of tasks. In such circumstances the SC
reiterates the position of the previous Committee that it is essential to have an appropriate
human resources strategy built on the identified and real needs of the organisation and its
priorities, with the aim of giving direction and maximising the use of existing resources. A
crucial element of that strategy should be the continuous traimng related to internal mobility
and overall restructuring. Tt should address the optimum balance between administrators
performing core investigative tasks and assistants that provide support services. The human
resources strategy should also address working relations with DG Administration, recruitment,
specialised traiming, in-house mobility and career development of both permanent and
temporary staff, as well as succession planning.

Temporary agents

Although substantial effort has already been made over the years, the SC nst repeat from its
previous opinions that the difficulty in putting in place a system of promotion (or
reclassification) of temporary staff remains a concern. The SC finds it disappointing that no

& Cf. ECA Special Report No 2/2011, Annex II1, page 40, Table B.
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solution has yet been found to this problem, being an element of the general issue of motivation
for the staff of OLAF.

It would be commendable to give a clear response to the temporary agents whether such a
promotion is at all foreseen, so that they can take appropriate decisions concerning their career.

Recommendations:

* An effective follow-up of investigations must be ensured.

» A human resources strategy based on a needs assessment of OLAF’s current
activities should bhe developed and focus given to training, career development,
succession planning and appropriate balance between assistants providing support
services and administrators performing core investigative tasks.

» Issue of temporary agents to be ultimately decided and communicated to
them.

II. Budgetary procedure

The Commission Decision establishing OLAF is clear that the Supervisory Committee must be
consulted on the preliminary draft budget (PDB) of OLAF before it is sent to the Director-
General for Budgets®.

Up to now the Director General of OLAF has transmitted the PDB to the Committee after
"technical" meetings/arrangements with the DG Budget. In this way substantial and meaningfil
consultation with the Committee could not take place and the transmission of the PDB to the
Committee has become just a formality. The SC believes that to provide effectively an opinion
on the PDRB is one of its core tasks.

Conclusion:

» The Supervisory Committee must be effectively consulted about the next PDB by
means of a real and substantive exchange of opinions hetween the Director
General and the Committee before the PDB is sent to the Director-General for
Budget in any form.

* Article 6 {2y of the Commission Decision 1999/352/EC, ECSC, Furatom cited above provides: "After
cansulting the Surveillance Committee, the Director shall send the Director-General for Budgets a preliminary
draft budget to be entered in the special heading for the Office in the annual general budget".
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II1. The Secretariat of the SC
Budget line

To be fully informative and representative of the total cost of oversight the budget line for the
SC should incorporate the total cost of operations, that is, all the SC Members' expenditure as
well as that of its Secretariat which includes their salaries, training, travel, etc.

OLAF has the privilege of transferring its funds freely from one line item to the other
according to exigencies. By joining up the total cost of the Supervisory Committee’s function
in a separate budget line it is ensured that funds targeted for use by the SC are actually used for
the supervisory function. However, unspent funds remaining unutilised could be redeployed to
other headings within the OLAF Budget. Such redeployment should only be possible with prior
notification of the SC and its approval.

The Head of the SC Secretariat should be sub-delegated as the authorising officer to manage
the total fund allocation for the SC’s operations under the control of the Committee. Having
one budget line which incorporates all expenditure will facilitatz the management and
efficiencies of the oversight framework whilst at the same time any unused funds are passed on
to other OL AF Budget lines by the Director General upon the approval of the SC.

A separate budget line has the benefit of transparency and reflects also the autonomy of the SC.
At the same time, this separate budget line will inform the three institutions appointing the 3C
about the resources specifically allocated to this supervisery function.

Staff

The SC maintains its position, as expressed in its previous opinions on the OLAF budget, on
the mimmum requirement of eight Secretariat staff, which is equivalent to the current needs of
the SC. This represents about 2% of OLAF staff>® which the SC deems the minimum number
required for it to carry out its monitoring function efficiently.

The SC does not agree with the decision, taken by the DG in September 2011 and effected on
1% Feb 2012 without consulting the current SC, to reduce the headcount of its Secretariat by
25%.

Furthermore the SC is of the opimon that with regard to the appointment of the head of the
Secretariat and other staff for its Secretariat, including internal transfers, it should be closely
consulted with the Committee, as indicated in its Rules of Procedure®.

& According to the OLAF report for 2011, there are 437 staff in the Office.
57 Article 11 (3) of the SC' Rules of Procedure provides as follows: "In any case, the Head of the Secretariat shall
inform the Supervisory Comimittee about the candidates for membership of the Secretariat. Once the applications
are known, the Comimittee shall discuss in the plenary session whether they meet the Comumittee’s working needs
with a view to submitting a proposal for their appointment to OLAF’s Director-General” yOJ L 308, 24.11.2011,
p.114-120).
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The SC acknowledges that the Commission staff rules and the appraisal and promotion system
do not currently permit the SC Members to evaluate the performance of the staff of the
Secretariat directly. However, the SC considers that even though the appraisal of the Head of
Secretariat and promotion of all the staff are ultimately decided by the Director General of
OLAF, he should make these decisions on the basis of the opinions of the Committee under
whose direct authority the Secretariat works, as it is foreseen in the SC's Rules of Procedure™.
This will ensure the continuous independence of the Secretariat in their day to day functions.

Recommendations;

¥ Separate budget line for both the SC and Secretariat should be foreseen.

» Eight staff members should be earmarked for the Secretariat.

¥ Appointments of the SC Secretariat staff should only be made following the
approval of the SC, thus ensuring full independence of the SC Secretariat in the
performance of its duties.

» Appraisal of the Head of Secretariat and promotion of all staff of the Secretariat
should be decided by the DG on the bhasis of the SC's opinion.

IV. Conclusion

The SC supports OLAF’s budget proposal for 2013 with the provision that the above
recommendations be taken into consideration.

In accordance with Article 7(2) of the Commussion Decision of 28 April 1999, the Opinion
should be transmitted to the Budgetary Authority by OLAF. Furthermore, the SC would like to
be updated regularly on measures taken by OLAF towards implementation of the
recommendations in this Opinion.

% Article 11 (5) of the SC's Rules of Procedure provides as follows: "The Supervisory Comnrnittee shall
periadically evaluate the work of the Head of the Secretariat and of the Secretariat members".
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Annex 3

Amnalysis of the text of the reform of Regulation (EC) No 1073/1999 on the basis of the
SC’s experience in the monitoring of OLAF’s investigations

Introduction

From 1% February, 2012, OLAF has conductad its investigations in accordance with the
Instructions to Staff on Investigative Procedures (ISIP) that were circulated by the Director-
General of OLAF {DG@G). These ISIP replaced the OLAF Manual- Operational Procedures and
in many aspects anticipated the content of the reform of OLAF's Regulation (EC) No
1073/1999. This has meant a departure from the Regulation currently in force which has in turn
created inconsistencies that may have resulted in procedural flaws within the investigations
conducted during the present period.

The SC has monitored some OLAF investigations conducted in accordance with the ISIP and
has analysed the text of the Reform of Regulation (EC) No 1073/1999 (henceforth the text of
the Reform). The following considerations aim to highlight the risks of a lack of clearer
procedural rules in certain areas concarming in particular;

1. The investigative measures that OLAF is entitled to undertake
. The respect for procedural guarantees and fundamental rights: the role of the SC

3. The legality check of OLAF's investigations and the respect of the national law of the
Member States

4. The opening of the investigation: the investigation policy priorities and the notion of
"sufficient suspicion”

5. The direct participation of the OLAF Director General in the performance of
investigative activities

6. The characterisation of the investigations (internal and/or external)

7. The complaints procedure against OLAF's actions.

OLAF 1is not in agreement with some of the concermns raised and recommendations issued by
the SC during the reporting period, in particular with regard to the legal basis for some of its
actions and to the role of the SC. In the circumstances, and given the state of play of the reform
of the OLAF's Regulation (EC) No 1073/1999, the SC considerad it necessary to address these
issues to the legislator for the sake of clarity; having a clear picture of OLAF's procedural tools
for the conduct of investigations is not only essential for OLAF’s actions but also for the SC's
fulfilment of its monitoring remit. The following considerations refer to OL AF's investigatory
powers and not to any information obtained and/or forwarded in the course of the
investigations.*

1. The investigative measures that QLA is entitled to undertake

Article 2 of the text of the Reform and Article 11.5 and 11.6 of the ISIP

% gee Article 8 of Regulation (EC) No 1073/1999
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e Article 2 of the text of the Reform states that "administrative investigations” shall mean
"any inspection, check or other measure" undertaken by OLAF "in accordance with
Articles 3 and 4". Those articles appear to contain an exhaustive group of investigation
measures for external and internal investigations respectively (on the spot-checks and
inspections, access to information held by the institutions, oral information from
members and staff members etc...). Although the text of the Reform includes a more
comprehensive list of investigation measures (it has explicitly included the conduct of
interviews of a person concerned or a witness) the nature of these provisions is similar
to the text of Articles 2, 3 and 4 of the Regulation currently in force.

e Similarly, Article 11(5) of the ISIP circulated by the DG of OLAF provides a list of the
means for the collection of evidence. These methods are a reflection of the
investigation measures contained in Articles 3 and 4 of the Regulation and of the text
of the Reform. "° However this provision does not consider this to be an exhaustive list
as they are indicated as "infer alia".

From the monitoring experience of the SC, OLAF has undertaken investigative
measures which, in the SC's view, go beyond those explicitly listed in Articles 3 and 4
of the Regulation currently in force and beyond those contained in the firture text of the
Reform; inter alia, (i) the preparation of the content of a telephone conversation for a
third party with a person subject to the investigation and being present during that
conversation which was recorded (ii) requesting to national administrative authorities to
provide OLAF with information not directly hold by them that may be considersd as
relating to the right to respect for private life and communications and the subsequent
use, collection and storage of such information by OLAF.

OLAF's legal basis to undertake these actions is not apparent neither from the text of
the Regulation or from the text of the Reform. Both being investigative measures the
use of which, according to the jurisprudence of the European Court of Human Rights,
could be seen as “interference by a public aquthority” with the exercise of the right to
respect for "private life", " for "correspondence” and/or “communications” which is
required to be “in accordance with the law”"' (Article 7 of the Charter of Pundamental
Rights of the EU which corresponds to Article 8 of the European Convention of Human
Rights).

70 11.5 "The investigation unit collects evidence using inter afia the following means:a. Collecting documents
and information in any format which can be used as evidence b. Collecting evidence in the framework of
operational meetings ¢. Taking statements from any person able to provide relevant information d. Carrying out
fact-finding missions in Member States e. Taking samples for scientific examination £ Conducting interviews with
persons concerned or witnesses (Regulation (EC) n° 1073/99) g. Carrying out inspections of premises (Regulation
(EC) n® 1073/99) h. Carrying out on-the-spot checks (Council Regulation (Euratom, EC) n°® 2185/96) i. Carrying
out forensic operations j. Carrying out investigative missions in third countries k. Carrying out checks and
inspections under the conditions laid down in the sectoral rules” 11.6. "a. Interviews with the persons concerned;
b. Inspection of premises;c. On-the-spot checks; d.forensic operations: e. Checks and inspections under sectoral
rules".

" A v France, case 14838/89. See also Malone v. the United Kingdom ; Kopp v. Switzerland, P .G. and J.H. v.
the United Kingdom, Liberty and Others v. the United Kingdom ,Krusiin v. France and Huvig v. France , Halford
v. the United Kingdom , Ameann v. Switzerland
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Given that OLAF shall exercise the powers conferred upon it by the EU legislator and
the potentially high risks involved in this area, the SC considers that it would be
important for the legislator to clarify in the text of the Reform the extent and nature of
OLAF's investigatory powers.

2. The respect for fitndamental rights and procedural puarantees : the role of the SC
Article 12.5 bis of the text of the Reform and Articles 12 and 21 of the ISIP

o The exercise of OLAF's powers to conduct administrative investigations in order to
fight against fraud, corruption or any other illegal activity adversely affecting the
financial interests of the EU is subject to respect for human rights and procedural
guarantees’~. The Treaty of Lisbon has heightened this obligation by making the
Charter of Fundamental Rights of the EU binding. The rules and principles which apply
in this area exist, in part, in the current legislation (although scattered among numerous
sources) and in the instructions contained in the ISIP and previously in the OLAF
Manual-Operational Procedures.

¢ The text of the Reform has specifically foreseen that the "Director General shall put in
place an internal advisory and control procedure including a legality check, relating
inter alia to respect of procedural guarantees and fundamental vights of the persons
concerned and of the national law of the Member States concerned" (Article 12 5his).

e Such an advisory and control procedure appears to have been included in the ISIP
circulated by the DG in February 2012 under the title "Legality check during the
investigation" (Article 12), according to which the Investigation Selection and Review
Unit must verify the legality of certain investigative measures requiring the
authorisation of the Director General and provide him with an opinion.” Moreover, a
"Final quality and legal review" by this Unit, including the rights and procedural
guarantees of the persons concerned, is also established at the end of the
investigation {Article 21).

The SC has identified shortcomings in the implementation by OLAF of this control procedure
relating to the respect of procedural guarantees and fundamental rights during the investigation
in some instances. Firstly, OLAF has not established a prior legality check of other
investigative measures than the ones specifically listed in the ISIP and that could result in an
interference with fundamental rights and procedural guarantzes and, secondly, prior
verification should be carried out by appropriately qualified judicial experts and within an
appropriate time frame.

" Article 2(1) of Decision 1999/352/EC, ECSC, Euratom establishing OLAF provides that for the purposes of
investigations the Office shall exercise the powers conferred by the Community legislator, subject to the limits and
conditions laid down by the Treaties. See also recital 10 of Regulation (EC) No 1073/1999. This requirement was,
mareover, reiterated by the Court of Justice in case C-11/00, Commission v ECB, 10 July 2003, para. 139.

™ Atrticle 11.6 of the ISIP: The investigative activities listed are the following: interviews with persons concerned,
inspection of premises, on-the-spot checks, forensic operations and checks and inspections under sectoral rules.
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The SC was seriously concernad by this and it has strongly recommended that OLAF carry out
a formal and thorough legal analysis of the existence of legal bases for its actions prior to the
implementation of measures that could result in interference with the fundamental rights to
inter alia"private life" and "communications” and/or "correspondence" of the persons
concerned in the investigation. As it was previously mentioned, the failure to act "in
accordance with the law" would constitute an interference with the right to respect for "private
life" and for "commmunications” and/or correspondence and be contrary to Article 7 of the
Charter of Fundamental Rights and to Article 8 of the European Convention of Human Rights.

The SC would point out that breaches of essential procedural requirements during preparatory
investigations might affact the legality of the final decision taken on the basis of investigations
by OLAF™ They would moreover incur the legal liability of the European Commission.
Given the high risk potential involved, it would be important for the legislator to give serious
consideration to the integration of clear rules in this field into the text of the Reform.

The role of the SC: Article 11.1 and 7 of Regulation (EC) No 1073/1999 and Article 11.1 and 6
and Article 12.4 of the text of the Reform

¢ The monitoring of fundamental rights and procedural guarantees has become a major
task for the SC in the past years and is a duty which it takes very seriously. A thorough
verification of OLAF's compliance with the respect for human rights and procedural
guarantees was carried out by the SC each and every time the SC monitored an OLAF
case. Moreover, following the General Court ruling in the case Franchet and Byk the
said verification was similarly completed with regard to OLAF's investigations
necessitating transmission to the National Judicial Authorities (NJA) prior to their
forwarding.”

e The prior information sent to the SC on cases to be forwarded to the NJA will be
removed following adoption of the text of the Reform. The DG of OLAF will inform
the SC of cases in which information has been transmitted (Article 12.4 of the text of
the Reform).

o The text of the Reform indicates that "in duly_justified situations the SC may ask the
Office  jfor additional information on  investigations, including reports and
recommendations on closed investigations, without however interfering with the
conduct of investigations in progress".

¢ The SC would point out that over the last year the OLAF DG has put into question this
SC's task to the extent of refusing to grant the SC access to case files for the monitoring
of OLAF's compliance with the respect for fundamental rights and procedural
guarantees by either putting into question the justification given by the SC, or requiring
further reasons to justify specific request for access to cases. This has also prevented the
SC from assisting the OLAF DG in the discharge of his duties as foreseen in the
Regulation.

™ Order of the Court of First Instance of 18 Decemnber 2003 in Case T-215/02 Gémez-Reino v Conmission,
para. 65. See also para. 31 of the Order of 9 June 2004 in Case T-96/03 Camnés-Grau v Commission, in which the
Cowt of First Instance noted that, while measures of a purely preparatory character may not themselves be the
subject of an application for annulment, any legal defects affecting them may be relied upon in proceedings
against the final measure of which they represent a preparatory stage.
" Case T-48/05, Yves Franchet and Deaniel Byk v Commission.
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The text of the Reform creates a specific reporting obligation for the SC towards the
institutions on the application by OLAF of procedural guarantess. Given the fact that
this monitoring task cannot be dissociated from the examination of fundamental rights,
the SC's remit may require full access to those cases and/or documents from OLAF's
investigations that would be necessary to fulfil this key function and to reinforce the
accountability of OLAF's work vis-d-vis the EU institutions.

The role of the SC should be reinforced as to become an effective and independent
safeguard of the procedural guarantees and the fundamental rights and of the persons
concerned.

The SC is clear that it should be for the SC itself and not for the OLAF DG to decide on
the "duly justified situations” in which it may ask for additional information on
investigations. Therefore, given the obstacles encountered by the SC through its
monitoring experience it would be appropriate to have a clearer drafting in the text of
the Reform.

3. The legality check of OLAF's investieations and the respect for the national laws of the

Member States

Article 12.5 bis and recital (47) of the text of the Reform and Articles 12 and 21 of the ISIP

OLAF’s investigations must be performed in accordance with the legality principle, their
conclusions must be solely based on elements which have evidential value and will be
subject to the same evaluation rules as those applicable in the administrative or judicial
proceedings of the Member State in which their use proves necessary.”

The text of the Reform of OLAF's Regulation has integrated these principles into Article
12 5bis through the above referred to as an "imternal advisory and control procedure
including a legality check, relating inter alia to the respect of the national law of the
Member State” to be put in place by the DG of OLAF.

This internal procechire has been developed in the ISIP concerning the legality check of the
investigative activities but no reference is made to the respect of the national law of the
Member State. In particular Article 12.2 of the ISIP reads that, the Investigation Selection
and Review Unit "muist verify the legality of the proposed investigative activity and may
also consider the necessity of carrying out the investigative activity concerned. It muist
provide an opinion fo the DG. "

The SC is concerned by shortcomings on the part of OLAF in the legality check
area. Deficiencies were identified both with regard to the characterisation of the
investigation and the accuracy of the legal bases indicated for executing certain
investigation activities, in particular in the field of on-the-spot checks controls,
interviews of the person concerned and the requests to national authorities in the
Member States for the gathering of evidence.

" Recital (10) and Article ¢ of the Regulation (EC) No 1073/1999.
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The SC is also concerned to note that OLAF does not appear to have verified how
evidence is gathered in compliance with the national rules when the investigation
activity at national level is prompted by a request from OLAF and concerning
measures that could have an impact on fundamental rights. This is of particular
importance when the evidence gathered in the investigation is not only used as a
basis for the transmission of the case findings to the National Tudicial Authorities
but also as the grounds for OLAF's recommendations to the EU institutions
concerned by an internal investigation.

The SC considers that compliance with the rules for the collection of evidence at
national level within the framework of the Charter of Fundamental Rights of the EU
requires prior legal verification by OLAF and it welcomes the relevant new
reference made in the text of the Reform.

It is important to underline that legal requirements established in the text of the
Reform need also to be integrated and developed into the guidelines adopted by the
DG on investigation procedures for the Staff of OLAF,

4. Opening of investications: the policy priorities and the notion of "sufficient suspicions"

Articles 5.(1),(3) and (6). and 12.4 of the text of the Reform and Article 5.4 of the ISIP

e The text of the Reform strengthens the primacy of the principle of opportunity in the
opening of investigations (Article 5.1). However it does not establish a subsequent duty
for the DG to inform the competent authorities of the Member State or the institution
concerned when he decides not to open an investigation, (Article 5 (5) and (6) "the DG
..may without delay send any relevant information..."). The SC has noted that
according to the text of the Reform the decision of the DG not to open an investigation
"shall take into account” inter alia the investigation policy priorities (IPP) that he had
established and published.”’

e The text of the Reform indicates that the DG may open an investigation when there is
"sufficient suspicion”. It does not go into depth as to the meaning of this notion. The
existing European jurisprudence has established "sufficiently serious suspicion” as a
precondition for the opening of the investigation®. A two months period has been set
up for the DG to decide whether or not to open an investigation.

T rOLAFS Investigation Policy Priorities for 2012, Financial impact”: In the Customs sector, the likely financial
impact is over €1 million (estimated illegal diminution of the resources). In the Agriculture sectors the likely
financial impact is above €100,000 for SAPARD and above €250,000 for Agriculture (estimated misappropriation
or wrongful retention of finds). In the area of Structural Funds it is €500 000 in the European Social Fund and
Cohesion Fund, and €1Million in ERDF (estimated misappropriation or wrongful retention of funds)in the
External Aid and centralised expenditure sectors €30,000 (estimated misappropriation or wrongful retention of
funds) and in the EU staff sector, €10,000 (estimated misappropriation or wrongful retention of funds).

™ Cases C-15/00 Commission of the European Communities v European Investment Bank and C-11/00
Commission of the European Communities v European Certral Bank.
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The setting by the DG of high financial thresholds to be taken into consideration by
QOLAF prior to open an investigation in various sectors and the possibility for the DG
not to open an investigation even if there is "sufficient suspicion" without a parallel
duty for the DG to inform the competent authorities of institutions when he decides not
to open an investigation, risks resulting in areas of impunity.

Moreover, drawing on its monitoring experience, the SC considers that OLAF has not
always conducted a thorough assessment of incoming information in relation to the
notion of sufficiently serious suspicion. In the SC’s view this assessment is essential for
the safeguarding and consolidation of OLAF’s independence vis & vis the institutions,
bodies, offices and agencies and governments where one of these latter is at the origin
of the referral.

3. The direct participation of the OLAF DG in the performance of investigative activities
Article 6.1 and recitals 18 and 19 of the text of the Reform

Under the current Regulation (EC) No 1073/1999, the Director General shall direct the conduct
of the investigations. In principle, this approach is retained in Article 6.1 of the text of the
Reform ("investigations shall be conducted under his direction by the staff of the office
designated by him") and stressed in recital (19) ("the staff of the Office should conduct the
investigations in accordance with the guidelines on investigation procedures and on the basis of
individual instructions given by the Director General on specific cases").

Following its monitoring experience, the SC is concerned with regard to the direct
participation of the OLAF DG in some investigative tasks inter alia interviews of
witnesses.

The question of whether the DG himself can participate directly in investigative tasks is
important given that it may have an impact on the respect of the principle of
impartiality in internal investigations. In particular, Article 90a of the Staff Regulations
states that any person to whom these Staff Regulations apply may submit to the
Director of OLAF a complaint against an act adversely affecting him in connection with

investigations by OLAF”.®

The SC would point out that the case law has attributed a broad definition to the notion
of conflict of interest..In order to avoid the risk of situations resulting in potential
conflict of interest that could jeopardize the review of OLAF’s actions, the SC
considers that it is important either to have a clear rule in the text of the Reform, or to
establish an alternative complaint procedure in the case of the direct participation of the
Diractor General in the conduct of the investigation..

6. Characterisation of the investigation: external and internal investigations

7 Article 90a of the Staff Regulations states that “Any person to whom these Staff Regulations apply may submit
ta the Director of OLAF a request within the meaning of Article 90(1), asking the Director to take a decision
relating to him in connection with investigations by OLAF. Such person may also submit to the Director of OLAF
a complaint within the meaning of Article 90(2) against an act adversely affecting him in connection with
investigations by OLAF.”

® Article 23.1 of the ISIP indicates that any "natural person concerried by an investigation may request a review

of the handling of his procedural guarantees and have established a review proceeding by any member of the
OLAF staff not connected with the investigation appointed by the DG.
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Article 6 and recital 21 af the text of the Reform, Articles 11.4 and 12.3 of the ISIP

¢  Under the cuwrrent Regulation (EC) No 1073/1999, the investigations carried out by
OLAF consist of external investigations (Article 3), i.e. investigations outside the EU
institutions, and internal investigations (Article 4), i.e. investigations carried out within
those institutions. The procedural niles and guarantess differ according to the nature of
the investigation.

s The text of the Reform has included a new possibility for OLAF to combine external
and internal elements in one single investigation and apply the rules of Articles 3 and 4
respactively.

e The ISIP have anticipated this possibility in Article 11 and have also introduced a new
procedure to "extend" the scope of the investigation®'; a “legality check” prior to the
extension was also envisaged (Article 12.3)

From its monitoring practice the SC has identified shortcomings in the implementation of this
new procedure, in particular with regard to the extension of the scope of the investigations
added to the ISIP. The SC is not clear with regard to OLAF’s categorisation of investigations
(internal and/or external). In the SC’s view, the application of provisions concerning each
category has created confusion with regard to the legal bases applicable and the accuracy of the
investigation activities that OLAF can carry out, in particular, in the field of on-the-spot checks
and inspections and interviews of persons as person concerned.

The SC considers that the new possibility to combine in one single investigation both internal
and external aspects will not discharge OLAF in the fitture from properly assessing whether
there are sufficient suspicions in order to change the nature of the investigation.
The SC considers that further clarification in the text of the Reform is required in this delicate
area given that OLAF’s powers and obligations differ in the two categories of internal and
external investigations.

7. The complaints procedure against OLAF's actions
Article 12. 5 bis and recital (47) of the text of the Reform and Article 23 of the ISIP

o The text of the Reform has not designated a specific procedure for filing of complaints
by persons concerned by OLAF's investigations but has empowered the DG "to put in
place an internal advisory and control procedure, including a legality check, relating,
inter alia, to respect of procedural guarantees and fundamental rights of the persons
concerned...".

With the introduction of the ISIP (Article 23) the DG has replaced the "Internal review-
Director General" system adopted by the OLAF Mamal-Operational Procedures of
December 2009%. This new system relating to "complaints concerning failure to respect

& Article 12.3 of the TSIP.

% Internal review— Director-General OLAF Manual-Operational Procedures (5.1.6.1.). OLAF applies high
standards of ethical behaviour. All persons concerned have the right, in accordance with Article 90a of the Staff
Regulations and Article 14 of Regulation 1073/99, at any time to complain to the Director-General against an act
adversely affecting themn and committed by the Office as part of an investigation.
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procedural guarantees” envisages the appointment by the DG of a member of OLAF
staff not connected with the investigation to deal with the request of a natural person
concerned by an investigation for the review of OLAF's handling of his procedural
guarantees. The person entrusted with the review must act independently in his review
of the complaint and report his findings to the DG who may take appropriate action in
respect of any failure to respect procedural guarantees and will inform the complainant.

¢ The SC would point out the risk of any future amendment of the ISIP by OLAF which
could result in the adoption of a different procedure for dealing with complaints.

The SC considers that the lack of a clearly legally defined internal system in the text of the
Reform to deal with complaints against OLAF's investigations may create a legal uncertainty
and be detrimental to a uniform approach towards the persons involved in OLAF's
investigations. The risk of having different internal systems to deal with complaints at different
periods of a single investigation lifecvele should be avoided.

The SC has received several complaints from individuals with regard to specific OLAF
investigations. The SC has also examined the way in which OLAF has dealt with individual
complaints. For the sake of legal certitude, serious consideration should be given with regard to
the integration of clear rules in this field into the text of the Reform.

The SC considers that it should always be informed of the complaints received by OLAF
relating to fundamental rights and procedural guarantees in order to be in the position to fulfil
its monitoring remit.

The Director General will appoint an OLAF senior agent, who was not involved in the investigation giving rise to
the complaint, to act as an independent expert and to review the complaint (the ‘Review Adviser’). The Director-
General will inform the person concerned of the review findings and any action taken to remedy such a situation,
in particular in cases where non-respect of the procedural rules and guarantees might have an impact on the
outcome of the investigations. The reply must be sent without delay. The Review Adviser must have access to all
relevant documentation and all members of staff must provide him with full assistance without delay and in the
form requested. When reviewing the case, the Review Adviser acts in complete independence. He may neither
seek nor take any instructions from amny one other than the Director-General of OLAF.
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