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Parliament of Romania
Senate

Bucharest, 9 November 2011
Courtesy translation

REASONED OPINION
of the ROMANIAN SENATE, on the

Proposal for a Regulation of the European Parliament and of the Council amending
Regulation (EC) No. 562/2006 in order to provide for common rules on the
temporary reintroduction of border control at internal borders in exceptional
circumstances
COM (2011) 560 final

The Senate of Romania has checked the compliance with the subsidiarity and
proportionality principles of the Proposal for a Regulation of the European
Parliament and of the Council amending Regulation (EC) No. 562/2006 in order to
provide for common rules on the temporary reintroduction of border control at
internal borders in exceptional circumstances COM (2011) 560 final, according to the
provisions of the Treaty of Lisbon (protocol no.?2).

Taking into account the report of our permanent Committee for European Affairs, the
Plenum of the Senate, during its session of 9 November 201 1, found that the mentioned
proposal was in breach with both the principles of subsidiarity and proportionality for the
following reasons:

a). The Lisbon Treaty conferred upon the Union the achievement of the objective to
ensure the abolition of any control on persons crossing the internal borders, regardless of
their citizenships. The goal of issuing this proposal of Regulation is to protect the right of
the free movement of persons in a space without border controls at the internal borders
and the establishment of specific aims for reintroducing border controls only in
exceptional circumstances.

b). The legal basis of the proposal for the Regulation is given by the Art. 77 of the Treaty
under the Title “Space of Freedom, Security and Justice”. The art. 72 establishes that this
Title does not interfere with the exercise of the responsabilities by the Member States
aiming at preserving the public order and defending the internal security. Therefore, the
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new proposal for Regulation does not meet an essential requirement of the principle of
subsidiarity.

¢}, Under the current form of the Regulation no. 562/2006, the decision of reintroducing
the internal borders controls belongs to the Member States. Conditions entriggering this
measure are as follows: a serious threat to public policy and internal security and public
order limited to 30 days, which could be prolonged by renewed periods of 30 days or the
notification to the other Member States and to the Commission at least I3 days before the
decison is put into practice.

d). According to the current Regulation, the reintroduction of the controls at the intcrnal
borders could be applied by: the Membrer States for a period of maximum 5 days, in this
case only the Commission decides on its prologation: or, the Commission, for a period of
at most 30 days that could be prolonged up to 6 months by a motivated request of onc or
several Member States; or, the Commission, in case of permanent disfunctions caused
by the internal borders controls or by the return procedures, applied for maximum 6
months, the Commission could decide on the prolongation of this measure for 3
renewable periods of 6 at most months.

¢). The Report of the Commission to the European Parliament and the Council regarding
the application of the Title III of the regulation (CE) no. 562/2006 concluded that the
Member States had not made excessive use of the reintroduction of controls at the
internal borders. Moreover, according to the legal texts into force, the European
Commission has not enough time and information in order to issue an opinion in such
cases. Given the fact that the Commission has also laid down that the measure of
reintroduction of the controfs is satisfactorily acheived by the Member States, it comes
out that the essential element of the subsidiarity principle is not observed.

f). With a view to the content of the proposal, it is considered that, according to the aim
established by the proposal, the Member States may act alone to attain this objective in an
appropriate form, the Commission intervening on the basis of its competences conferred
upon by the treaties for sanctioning any failure of the Member States, including the
matter of reintroducing border controls. Therefore, the communitary action is not
motivated as regards the proposal of reintroducing controls at the internal borders of the
Member States.

PRESIDENT

MIRCEA GE AifA
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Parlamentul Rominie
Senat

Bucuresti, 9 noiembrie 2011

AVIZ MOTIVAT

cu privire la propunerea de Regulament al Parlamentului European si al Consiliului
de modificare a Regulamentului (CE) nr. 562/2006 pentru instituirea de norme
comune privind reintroducerea temporari a controlului la frontierele interne in
circumstante exceptionale
COM (2011) 560 final
Senatul Roméniei a examinat propunerea de Regulament al Parlamentului European si al
Consiliului de modificare a Regulamentului (CE) nr. 562/2006 pentru instituirea de
norme comune privind reintroducerea temporard a controlului la frontierele interne in
circumstanfe exceptionale COM (2011) 560 final, conform Tratatului de la Lisabona

(Protocolul anexi nr.2).

Ludnd act de raportl intocmit de Comisia pentru afaceri curopene, plenul Senatului, in
sedinta din data de 9 noiembrie 2011 a constatat ci propunierea de regulament incalca

atat principiul subsidiaritiii cit si pe cel al proportionalitdfii pentru urmdtoarele motive:

a) Tratatul de la Lisabona a conferit Uniunii realizarea obiectivului asigurarii
absenfei oricdrui control asupra persoanelor la trecerea frontierclor interne,
indiferent de cetatenie. Scopul emiterii prezentului proiect de regulament il
constituie protejarea dreptului de libera circulafie n interiorul spatiului fira
controale la frontierele interne i stabilirea unor criterii obiective specifice pentru

reintroducerea controalelor, in cazuri excepticnale.

b) Baza juridica a propunerii de regulament se regaseste In Tratat la art.77 din titlu]

»Spatiul  de libertate, securitate si justifie”, iar art.72 stabileste ¢ prezentul Titlu
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nu  aduce atingere exercitirii responsabilitdfilor  statelor membre pentru
mentinerea ordinii publice si pentru apararea securitifii interne. Prin urmare, un
element esential al principiului subsidiaritaii nu este indeplinit in cazul noii

propuneri de regulament

¢) In forma actuals a Regulamentului nr.  562/2006, misura reintroducerii
controalelor la fronticrele interne stabilegte Faptul c& aceastd misuri este atributul
statelor membre. Conditiile de exercitare a acestei masuri sunt: existenfa unei
amenin(dri serioase la adresa securitdtii interne 51 a ordinii publice, limitarea
mdsurii la 30 de zile, care poate fi prelungita cu perioade reinnoite de 30 de zile,
si notificarea celorlalte state membre si a Comisiei cu cel putin 15 zile fnainte de

punerea in aplicare a masurii,

d) In varianta propusd prin acest proiect de regulament, reintroducerea controalelor
la frontierele interne ar fi posibila: de citre statele membre doar pentru o perioadi
limitatd la 5 zile, pentru cazuri care necesiti o actiune imediatd, cu notificarea
celorlalte state membre si a Comisiei, prelungirea acestei masuri urmand a fi
atributul exclusiv al Comisiei; de citre Comisie, pentru o perioada de maximum
30 de zile cu posibilitatea de prelungire de pand la 6 luni, la solicitarea unuia sau a
mai multor state membre, adresatd cu cel pufin sase saptimdni inainte de
preconizata masurd, cu justificarea adecvatd a motivelor; de citre Comisie, in
cazul constatarii unor deficiente grave persistente legate de controlul la frontiercle
externe sau de procedurile de returnare, pentru maximum 6 lunt, prelungirea

masurii putind fi decisa tot de Comisie pentru alte 3 perioade de céte 6 luni,

¢) Raportul Comisiei catre Parlamentul European si Consiliu privind aplicarca
titlutai HI din Regulamentul (CE) nr. 562/2006 de instituire a unui Cod comunitar
privind regimul de trecere a frontierelor de citre persoane a concluzionat c3
statele membre nu au abuzat de posibilitatea de a reintroduce controale la
frontiere, iar Comisia Europeand, in baza prevederilor in vigoare, nu dispune de
suficient timp si de suficiente informatii pentru emiterea unui aviz in asemenea

cazuri. Dat fiind ci insdsi Comisia a stabilit ¢ masura reintroducerii controalelor
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)

este realizatd Tn mod satisficitor de citre statele membre, rezultd ¢4 elementul

esential al principiulu subsidiarititii nu este indeplinit,

Referitor la confinutul propunerii, prin raportare la obiectival avut in vedere de
proiect, se considerd ci statele membre pot actiona singure pentru a atinge acest
obiectiv intr-o forma corespunzdtoare, Comisia putind interveni in baza
atributiilor conferite de tratate, pentru sanctionarea oriciror abateri ale statelor
membre, inclusiv in  domeniul reintroducerii  controalelor. Astfel, actfiunea
comunitard nu este justificat in ceea ce priveste propunerea de reintroducere a

controalelor la frontierele interne ale statelor membre.

PRESEDINTELE SENATULUI

MIRCEA GEOA
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