% %%

PR S

W W

X X

EUROPEAN COMMISSION

Brussels, 15.12.2011
SEC(2011) 1489 final

COMMISSION STAFF WORKING PAPER
IMPACT ASSESSMENT

Accompanying the document

COMMISSION RECOMMENDATION

regarding relief for double taxation of inheritances

{C(2011) 8819 final}
{SEC(2011) 1488 final}
{SEC(2011) 1490 final}



EN

2.1.
2.2.

3.1.
3.2.
3.3.

3.3.1.
3.3.2.
3.3.3.

3.4.
3.5.
3.6.

4.1.
4.2.

5.1.
5.2.

5.2.1.
5.2.2.

5.3.

6.1.

6.2.

TABLE OF CONTENTS

Introduction and Background.............cccceeiiiiiiiiiiiiie e 0
Procedural issues and consultations of interested parties ...........ccocceeveeerieerieesieennenne 4
Organisation and tMING.........ceoeeriirierieiiene ettt s sbe e 4
Consultation and expertise SOUZNL .........cccoevuiriiiiiiiiiinieee e 5
The problems to be addressed — the “WHY ™ ....cc.cooiiiiiiiiiiceee 6
Identification of the problems that may require action.............ccceceerveeiieniiieneenieenne. 6
Causes AN AITVETS....c...eiuiiriieiiiieieeeet ettt ettt sttt sae e 7
The scope and scale of the Problem ..........c.oooiiiiiiiiiiiiiiieee e 8
DISCIIMINATION . ..c..teititi ettt ettt ettt ettt sae e 8
Unrelieved double taXation ............cecueriiriiiiniinieienienecieeeeeee e 11
Quantification of the Problem ..........c.oooiiiiiiiiiiiiiieee e 18
WHho 185 affeCted?.....cveiiiiieiiee s 22
How would the problem evolve if no action is taken (baseline scenario)?................ 23
Does the EU have the right t0 act?......c.cocoiiiiiiiiiiiiiiinicecceeeceeceee e 24
Objectives = the “WHAT" ..ot 25
What are the general and the more specific policy objectives? .........cccceveevveviennenee. 25
Are these objectives consistent with other EU policies? ........ccccooveveriiiniincniicneenne. 25
Policy options — the “HOW" .......cooiiiii e 26
Definition of PoliCy OPHIONS .......eiiiiiiiiiiiiiieie et 26
Description 0f POLICY OPHIONS .....ccuiiiiiiiiieiiesie ettt ettt 27

Policy Options A: Addressing tax discrimination related to cross-border inheritances27

Policy Options B: Addressing unrelieved double taxation of cross-border

TNRETIEANCES ..ottt ettt eb et st ae ettt e st ebesaeesaeenteas 28
Options discarded at an arly StAZe.........ccceevuieriierieiiieiecie et eve e 29
Analysis of impacts of the policy OPtiONS .........cccuievviirciieiieeieeeeee e 29
Impact of the Policy Options addressing problems of discrimination (Policy Option
) ettt ettt ettt e et e ettt et e e beertees e et e enteateenseentenneenteenaennes 30
Impact of the Policy Options addressing problems of double taxation (Policy Option
2 T O RTRUSSR RPN 31
Comparison Of MAIN OPLIONS .....ccvieruieeriieiiieitieeieestee et esteeereeseeesseessreesseessneeseessseens 32
1

EN



EN

7.1. Definition Of the aSSESSIMENT CTIEETIA .. uuuneneeeeeeee e ee e e e eeeeeeeeeeeeeeeeeeeeeeeeeeeereeeeaaaaeens 32

7.2. Comparison of Policy Options A that address problems of tax discrimination related
t0 CTOSS-DOTder INNETTEANCES ......veiiieieiieiieiiie et 32
7.3. Comparison of Policy Options B that address problems of unrelieved double taxation
0N CrosS-border INNETITANCES .......ccueeieriieriieieeiee e 33
7.4. COMPATISON tADIES ......vieiiiiiieiieeiierie ettt ettt ettt e eeteeseaeebeessaeesaesnseenseees 36
8. The Preferred OPLION.........cociiiiieieeie et be e eeebe e tneebeeseneens 37
9. Monitoring and Evaluation ..........c.ccccieviiiiiiiiiiieeieesie ettt 38

List of Annexes

Annex 1: Comparison of Income/Capital Taxation and Inheritance/Estate Taxation ............. 39
Annex 2: main feedback received in the relevant public consultations ..........c.ccceceevveeneenen. 41

Annex 3: Short overview of the established case-law of the court in the inheritance tax area 47

Annex 4: Survey of the Domestic Rules on Taxes Levied Upon Death.........c..cccccoeenininicnn. 49
Annex 5: Approximate Type and Number of Inheritance Tax Questions Received by the
"Your Europe Advice Service" During 2006 -2009 ..........ccccocveeviierieeciienieeieeneenns 106
ANNEX 6: SME TESt ...ttt e e 107
2

EN



EN

1. INTRODUCTION AND BACKGROUND

More EU citizens than ever are moving abroad within the Internal Market to find work, marry or
retire, leaving family members behind in their country of origin, or are purchasing property and
investing in assets abroad. In these circumstances, the application of inheritance taxation to
bequests made across borders may become an increasingly contentious issue.

Inheritance and estate taxes generate about 0,5 % of total tax revenues in the EU'. Even in countries
where tax revenues are relatively important (like the United Kingdom or the United States) this
share does not exceed one percent”. Tax literature lists several economic and social advantages for
inheritance taxation. In terms of vertical equity, inheritance taxation is advantageous since, with
high zero-rate thresholds, it can be targeted at the rich and used for redistribution. It also meets the
efficiency criterion as estates always have an accidental component — the amount of wealth that is
simply left over in the hands of the owner at the time of death’. Taxation of at least this part of
wealth has no disincentive effect. In this sense, revenue from inheritance taxes could only be
replaced by more distortive types of taxation. Social advantages include increasing the labour
supply by reducing the value of inheritances to heirs of rich people and providing an incentive for
charitable giving.

We have observed that some European countries have recently abolished inheritance taxation. This
may be explained by certain drawbacks in such taxes. One is that the rich often avoid them by using
tax planning. Therefore, the pre-crisis real estate boom which placed middle-class testators above
the zero-rate threshold has meant that such testators have had to shoulder the burden of the tax as
they typically had no access to tax planning.* Another disadvantage is the public perception that
taxation on death is unfair in that it is taxing wealth that has already been taxed. This increases the
political costs of inheritance and estate taxation. Furthermore, as countries have varying inheritance
taxation rules, the interaction of these systems often creates difficulties in cross-border situations.

This initiative focuses precisely on these cross-border problems. While inheritance taxation even
within a country can have significant impacts on heirs, particularly in the cases of transfers of
business on the death of an owner of a small or medium sized enterprise (SME), this initiative does
not call into question the existence of inheritance taxes. It looks only at the difficulties that EU
citizens can face when they inherit across borders.

In the context of this Impact Assessment the term inheritance tax is used to mean taxes on both
estates and beneficiaries on the occasion of the death of a person. Gifts are often made in order to
anticipate later inheritances. Such gifts are in many Member States taxed under the same provisions
as inheritances. This initiative would therefore cover cases where gifts are covered by the same tax
provisions as inheritances.

Note also that income taxes come within the scope of this Impact Assessment only insofar as they
apply to inheritances. In most Member States inheritances are taxed under separate rules to income.

Own calculations based on Taxes in Europe database
(http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax _inventory/index en.htm).

2 The case for death duties', The Economist, 25 Oct. 2007, https://www.economist.com/node/10024733

3 Blumkin,T. and E. Sadka,(2002),Estate taxation, CESifo Working Paper  No. 558,
http://papers.ssrn.com/sol3/papers.cfm?abstract id=283734

Inheritance tax: It just won't die', The Economist, 26. Aug. 2004. http://www.economist.com/node/3135923

3 EN



EN

Where bilateral arrangements exist with other Member States on eliminating double taxation on
inheritances, they are usually separate from the bilateral arrangements on income taxation™

There is currently no EU-wide legislation in the area of inheritances and EU Member States do not
have comprehensive ways of relieving double taxation in this area. It appears necessary, therefore,
to examine actual and potential problems in the application of inheritance taxes in cross-border
situations and see how any such problems can be resolved.

Furthermore, the number of problems in the inheritance tax area is increasing. Before 2003, the
Court of Justice of the European Union (Court) never dealt with the inheritance tax rules of EU
Member States but since then national courts have referred ten cases to the Court. In addition the
European Commission has itself received many complaints and queries in this area.

In a Communication of 2006 on "Coordinating Member States' direct tax systems in the Internal
Market®, the Commission suggested that appropriate co-ordination and co-operation between
Member States can enable them to attain their tax policy goals and protect their tax bases,. The
Commission said that it is considering initiatives in several areas, including inheritance tax, in this
context.

The recent trends in inheritance taxation show that several Member States have abolished death
taxes in recent years while others have lowered their effective taxation on inheritances and/or
broadened the scope of tax reductions and exemptions. Another important feature is the relatively
low share that inheritance tax represents of the overall tax revenue of all countries.” However,
despite these general trends, cross-border problems for EU citizens in this area can, as will be
shown below, be very significant and may increase over time.

2. PROCEDURAL ISSUES AND CONSULTATIONS OF INTERESTED PARTIES
2.1. Organisation and timing

The Commission Work Programme for 2011 includes the adoption of a non-legislative initiative to
promote coordination of inheritance taxation between the EU Member States.

The Impact Assessment Steering Group was set up in April 2010 by the Taxation Services of the
Commission with the participation of the following Commission departments and services:
Economic and Financial Affairs, Enterprise, Justice, Internal Market and Services, Legal Service,
Secretariat General. The Employment, Social Affairs and Equal Opportunities department was also
invited and consulted. The Group has been continuously kept updated and consulted throughout the
preparation of the impact assessment. It met three times, in April and May 2010 and January 2011.

This Impact Assessment was reviewed by the Impact Assessment Board of the European
Commission (the Board) and has been significantly redrafted in order to take the recommendations
of the Board into account. In particular, the changes requested concerned the following points: (i)
an improved presentation of the scope and scale of the problem by more concisely describing the

See Annex 1 for a short comparison of income and capital taxation with inheritance taxation

6 COM(2006) 823 of 19 December 2006

Guglielmo Maisto, “Death as a taxable event and its international ramification”, General report for the 2010
Rome Congress of the International Fiscal association, Cahiers de droit Fiscal international, Vol 95b, 2010.
Copenhagen Economics: Study on Inheritance Taxes in EU Member Sates and on Possible Mechanisms to
Resolve Problems of Double Inheritance Taxation in the EU, August 2010
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macroeconomic aspects, by elaborating examples to show the possible considerable effects of the
problem for individuals and SMEs, and by further elaborating on how the functioning of the internal
market might be affected; (ii) a better explanation of the possible impacts that any change in the
current regime could entail for individual cases by providing more concrete indications in the
examples as regards the individual tax burden; and (iii) a better explanation of why the effects on
Member States' tax revenues are difficult to determine with complete certainty, and an indication of
the Member States which could be more affected than others by changes in the current regime.

2.2, Consultation and expertise sought

The Commission has been consulting widely and has received input from various sources on this
impact assessment work.

In 2010 the Commission launched two public consultations on the internet. One concerned actual
cases of double taxation®, including of inheritances. The other, which dealt exclusively with cross-
border inheritance tax issues, was designed to obtain views from all interested stakeholders
(individual citizens, academic representatives, tax practitioners and organisations) on the extent of
cross-border inheritance tax obstacles within the EU and ideas on possible solutions’.

The latter consultation ran from 25 June to 22 September 2010, but at the request of several
stakeholders, the deadline was later extended to 22 October 2010. The Commission also accepted a
number of contributions after the deadline. There were in total 232 replies to the consultation from a
broad range of stakeholders, including 205 individual citizens (23 replied directly while 183
responses were submitted through a newspaper with one overlap in that one of those contributions
was also sent directly to the Commission); 13 academics and tax practitioners individually or
through their associations; 3 non-registered and 9 registered organisations; and 2 public authorities.

Stakeholders reported on possible cases of discrimination, highlighting discrepancies between
Member States' inheritance tax systems and shortcomings of existing relief mechanisms to
eliminate double taxation and suggested solutions. The impact assessment work also took on board
the replies on inheritance tax sent in response to the more general public consultation on double
taxation problems. There were two such replies. In addition, some stakeholders expressed their
views in reply to both consultations. The main feedback on inheritance taxes received from the two
public consultations in summarised in an annex to the present report.'” The Commission also
commissioned and published, as a reference document to the inheritance tax consultation, a study
by external consultants on "inheritance taxes in EU Member States and possible mechanisms to
resolve problems of double inheritance taxation in the EU''" (hereafter referred to as the
Copenhagen Economics Study). It explored the nature of cross-border inheritance tax problems, i.e.
discrimination and double taxation; the economic significance of the problems; and possible policy
solutions to the double taxation problems identified.

In addition, in early September 2010, inheritance taxation was discussed in-depth at the 64th
Annual Congress of International Fiscal Association (IFA). The Commission contributed a report

8 This consultation ran from 24 April to 30 June 2010. For further details see at
http://ec.europa.cu/taxation_customs/common/consultations/tax/2010_04_doubletax_en.htm
http://ec.europa.eu/taxation_customs/common/consultations/tax/2010_06_inheritance en.htm

See Annex 2

Copenhagen Economics: Study on Inheritance Taxes in EU Member States and on Possible Mechanisms to
Resolve Problems of Double Inheritance Taxation in the EU, August 2010. It is also available at the website
address mentioned under 3.
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on the relevant case law of the court. The General Report (hereafter referred to as the IFA General
Report) on this subject concluded that further coordination at EU level is necessary'.

In the margins of the IFA conference, the Commission held a meeting with academics and
practitioners on the relevant issues and possible solutions. Experts expressed the view that there
may indeed by many cross-border inheritance tax problems that warrant the attention of the
Commission and proposed some possible solutions. Another expert meeting was held in December
2010 to discuss both any possible impact on an EU-wide inheritance taxation initiative of the
Commission's 2009 proposal for a Regulation on cross-border successions” and the possible
technical features of an inheritance taxation initiative.

In November 2010 the Commission presented the main findings of the Copenhagen Economics
Study to Member States' tax officials at a meeting of the Commissions' Working Party IV on Direct
Taxation. Member States welcomed the Commission's initiative to explore the problems but
considered any EU-wide binding solution disproportionate. However, they acknowledged that
existing unilateral double taxation relief measures could in some cases be improved.

The Commission services have taken into account all of above-mentioned observations in the
present impact assessment.

3. THE PROBLEMS TO BE ADDRESSED — THE “WHY”
3.1. Identification of the problems that may require action

The Commission has established that Member States' inheritance tax rules as applied in cross-
border situations may hinder EU citizens from benefiting fully from their right to move and operate
freely across borders within the Internal Market and create difficulties for the transfer of small
businesses on the death of owners.

The Commission's research so far indicates that citizens and businesses can face two types of
inheritance tax problems in cross-border situations. First, they may be exposed to discriminatory
application of a Member State's inheritance tax rules concerning the residence of the deceased
or the beneficiary, or the location of the assets. Briefly, the term discrimination as used in the
present document refers to a situation in which a Member State treats cross-border situations less
favourably than purely internal situations, without this difference in treatment being justified by
objective reasons.

Second, there is the risk of unrelieved double or even multiple taxation of a single inheritance
by several Member States. The absence of appropriate ways of relieving double taxation of
inheritances may lead to overall levels of taxation that are appreciably higher than those applicable
in situations that are purely internal to one or the other Member State involved.

An increased tax burden, as a consequence of discrimination or unrelieved double taxation, may
negatively affect the value of an inheritance and may cause great difficulties for citizens and

Guglielmo Maisto, “Death as a taxable event and its international ramification”, General report for the 2010
Rome Congress of the International Fiscal association, Cahiers de droit Fiscal international, Vol 95b, 2010.
Proposal for a Regulation of the European Parliament and of the Council on jurisdiction, applicable law,
recognition and enforcement of decisions and authentic instruments in matters of succession and the creation
of a European Certificate of Succession, COM(2009)154 fin. of 14 October 2009.
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businesses who take advantage of the right to move and operate freely across borders within the
Internal Market.

Experts whom the Commission has consulted suggest that wealthier EU citizens may take account
of the risk of double taxation in planning their international successions but the same may not be
true of less wealthy individuals who may only realise the extent of the problems when they are
actually facing cross-border inheritance tax bills.

As regards the problems related to transfer of business in the case of the death of an SME owner,
the Copenhagen Economics Study noted, and some stakeholders (in particular tax practitioners and
associations) in their responses to the inheritance tax consultation agreed, that both discrimination
and double taxation can create barriers to business continuity.

Member States' tax systems must respect the fundamental freedoms, notably the rules relating to the
free movement of workers, services and capital and the freedom of establishment (Articles 45, 49,
56 and 63 Treaty on the Functioning of the European Union - TFEU), as well as the general
principle of non-discrimination on grounds of nationality (Art. 18 TFEU). Nevertheless, these rules
do not provide protection against unrelieved double (or multiple) taxation as such'®, although this
phenomenon disadvantages cross-border situations compared to purely national situations. In this
regard, it may also be observed that the accumulation of taxes imposed by more than one State
might lead to results that, in some Member States at least, would be considered as confiscatory and
thus unlawful, had these results been brought about by the provisions of that State alone."

3.2. Causes and drivers

The problems arise from Member States' tax laws or private laws on inheritances, or a combination
of both.

As regards the discrimination problem, when individuals inherit property or other assets across
borders, they may be subject to inheritance tax rules which conflict with the EU non-discrimination
principle.

The Court ruled in eight out of ten cases examined since 2003'° that the inheritance tax laws at issue
were incompatible with the EU treaty rules because the laws provided for less favourable rules
where either the assets or the deceased person/donator or indeed the beneficiaries were located
outside the Member State applying the inheritance taxation. These Court decisions have brought a
certain amount of clarity and certainty to this matter. However, it is also true that Court actions may
involve high costs for both taxpayers and administrations. Moreover, in many instances, it may not
be entirely clear what consequences a ruling involving legislation of one Member State should have
on legislation of another Member State. The current legal approach also tends to be asymmetrical in

14 Case C-67/08, Block. [2009] ECR 1-883.

For instance in Belgium, the Wallon tax rate of 90% for non-related persons, on inherited parts exceeding a
certain threshold, has been declared unconstitutional (Decision 107/2005). The German Constitutional Court
has ruled that inheritance tax must not lead to a situation in which, from the perspective of an owner whose
thinking is informed by economic considerations, the inheritance appears economically meaningless: German
Constitutional Court, order of 22 June 1995, 2 BvR 552/91, BVerfGE 1993, pp. 165 et seq.

Case C-364/01 Barbier was the first case, followed by case C-513/03 van Hilten-van der Heijden, case C-
464/05 Geurts, case C-256/06 Jager, case C-11/07 Eckelkamp, case C-43/07 Arens-Skken, case C-67/08
Block, case C-510/08 Mattner, case C-25/10 Missionswerk Werner Heukelbach and case C-132/10 Halley as
the most recent example.
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its effects in that, even where Member States are obliged as a result of a ruling to introduce new tax
rules, they often do so in vastly differing ways.

With regard to the double or even multiple taxation problem, this can arise because of the
significant differences in international private laws, and in the private and tax laws of Member
States, in the field of inheritances in addition to the widely varying rules in Member States
concerning how an inheritance is taxed.

First, there may be a conflict between Member States' rules concerning which inheritance law is
applicable to a succession which involves cross-border elements'”.

Second, Member States' national private laws differ considerably. There are common law and civil
law systems and there are considerable variations even between those Member States that apply one
or other of these two systems. A basic difference in concept between the civil law and common law
systems concerns the transfer of assets. The majority of civil law countries follow the principle of
direct transmission, whereby the inheritance is directly transferred from the deceased person to the
heirs who are then responsible for paying the inheritance tax. Meanwhile, common law countries
generally require the assets first to be transferred to a personal representative who deals with the
administration of the estate including the payment of all taxes due and then transfers the net assets
to the heirs. There is the possibility that tax paid by the personal representative may not be credited
against inheritance tax due by another person in another country. Some contributors noted also the
difficulties concerning the civil law countries' treatment of trusts, which are characteristic features
of the common law concept of inheritances.

In addition to the differences in the relevant international private law and substantive inheritance
law rules, Member States' domestic inheritance tax systems also differ significantly, as will be seen
below. Eighteen EU Member States in total levy taxes upon the death of a person while nine
(Austria, Cyprus, Estonia, Latvia, Malta, Portugal, Romania, Slovakia and Sweden) have neither an
estate tax nor an inheritance tax, although some tax inheritances under other tax laws. All of these
laws may clearly have an impact on cross-border mobility of people and assets within the EU.'®

3.3. The scope and scale of the problem

It appears from the recent increase in court cases and from the complaints and enquiries that the
Commission receives, that cross-border inheritance tax issues are becoming a matter of increasing
concern to EU citizens'®. This conclusion can also be supported by the replies to the public
consultations mentioned above

3.3.1. Discrimination

In recent years, the problems of tax discrimination related to cross-border inheritances have become
increasingly evident. The Commission has commenced infringement proceedings against several
Member States over aspects of their laws. Furthermore, the Court decided in eight out of ten cases

The Commission has proposed a Regulation which, inter alia, would ensure that a single set of rules would
apply to an inheritance, irrespective of where the different assets are located, without aiming to harmonise the
national substantive rules on successions. More on the link between the draft Regulation and the present
inheritance tax initiative could be found under 4.2.

For further details see Annex 4 a survey of these national rules on taxes levied upon death, which Copenhagen
Economics compiled as an attachment to its Study.

See Annex 5 on "Approximate type and number of inheritance tax questions 2006 -2009" received by the
Your Europe Advice service.
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examined since 2003 that the national inheritance tax and gift tax rules of the Member States in
question breached EU rules on the free movement of capital (Article 56 EC Treaty, now Article 63
of the Treaty on the Functioning of the European Union — TFEU) or the freedom of establishment
(Article 43 EC Treaty, now Article 49 TFEU).

The principle of non-discrimination is a central element of the Treaty freedoms.According to the
well-established case-law of the Court, discrimination can result from treating differently situations
which are comparable, or treating in the same way situations which are different. In order for a
national scheme providing for a difference in treatment to be compatible with the Treaty freedoms,
it must concern situations which are not objectively comparable or be justified by an overriding
reason in the general interest. However, these provisions may not in any event be more restrictive
than is necessary in order to achieve the aim pursued; they must, in other words, be consistent with
the principle of proportionality.

Moreover, according to the case-law of the Court, the rules regarding equality of treatment forbid
not only overt discrimination by reason of nationality but also all covert forms of discrimination
which, by the application of other criteria of differentiation, lead to the same result.

The Court, in applying these principles to Member States' inheritance tax provisions, has stated that
such provisions may be considered in breach of the free movement of capital when:

o they provide for different rules for the valuation of assets that are part of the inheritance,
depending on whether these assets are located within the taxing Member State or abroad,

J they restrict the deductibility of debts/liabilities related to assets that are part of the
inheritance of non-residents;

. they provide for a higher rate or less favourable treatment in general with respect to non-
residents;

J they provide for a higher rate or less favourable treatment in general with regard to

inherited assets located abroad or otherwise connected with the territories of the other
States, for example for inheritances of family undertakings which employ workers in
another Member State, compared to family undertakings which employ workers in the same
Member State.

Example 1 — the Jager case, C - 256/06

Mr Jager, a French resident, inherited from his mother (a German resident at the time of her death)
assets situated in Germany valued at DEM119 015 and land in France used for agriculture and
forestry valued at FRF 5 444 666 (DEM 1 618 152), making up together a net estate of DEM 1 737
167. The German inheritance tax rules imposed taxation on the entire estate of a person who died
while domiciled in Germany. Assets situated outside Germany were also subject to German tax,
albeit with a credit granted for foreign inheritance tax payable on those foreign assets. The assets
located in France were valued for German tax purposes at their fair market value, whereas a special
valuation procedure existed for identical German assets, the result of which meant a tax value of
only 10% of their fair market value. In the present case such a 10% valuation applied to the French
agriculture and forestry land would have given a taxable base of approximately DEM 160 000.
After deduction of a personal tax free amount of DEM 400 000 no German tax would have been
applicable to the entire inheritance. The Court ruled that the German valuation provisions were
discriminatory, stating that it is illegal for a Member State to have a favourable mechanism for the
calculation for inheritance tax purposes of the value of domestic immovable property, while setting
the value of property situated abroad at the normal market value.

Example 2 — the Eckelkamp case, C-11/07
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Ms Eckelkamp died in Germany. She had signed a document acknowledging a debt which she owed
to one of the heirs and granted him a mandate to encumber an immovable property situated in
Belgium valued at EUR 200 000 with a mortgage as a security for repayment of that debt in the
amount of EUR 220 000, plus EUR 11 000 in interest. Under Belgian tax legislation, different tax
regimes applied for inheritance, depending on where the testator resided at the time of his death.
Inheritance tax was due on the value of the whole gathered estate if, at the time of his death, the
deceased was resident in Belgium. In contrast, in the case of a person who was not resident in
Belgium at the time of his death, transfer tax was charged on the value of immovable property
situated in Belgium and pertaining to the gathered estate. In the first case, debts and liabilities
pertaining to the inheritance were taken into account for the assessment of the inheritance tax. On
the contrary, no debt and liability could be deducted in cases where transfer tax was due. As Ms
Eckelkamp was not residing in Belgium at the time of her death, the Belgian tax authority refused to
take any debts into account for the purpose of assessing the transfer tax due. The transfer duties
payable were estimated at EUR 110 000. Had the Belgian law allowed the deduction of the debt
over the estate, the value of the estate for inheritance tax purposes would be nil. The Court decided
against these Belgian rules, stating that it is illegal for a Member State not to allow mortgage-
related charges to be deducted from the value of property if at the time of death the person whose
estate was being administered was residing in another Member State.

Example 3 — the Maria Geurts case, C-464/05

Mr. Vogten was a Belgian resident living in Belgium at the time of his death. His heirs, who were
also resident in Belgium, inherited shares in two Dutch companies. After deduction of liabilities, the
taxable estate amounted to EUR 3 598 717.33. On this estate they paid tax of EUR 839 485.60. The
Belgian tax law granted an exemption from inheritance taxes for shares in a family undertaking but
only on condition that the undertakings employed at least five full-time workers in the Flemish
Region in the three years preceding the death of the deceased. The Dutch companies met the criteria
of family business employing nine and eighteen workers, who, however, were not residents of the
Flemish Region. If they were, the exemption would have applied. The Court established that
Member States cannot deny an exemption to inheritances of family undertakings which employ at
least five workers in another Member States when it would allow such an exemption from
inheritance tax if the five workers had been employed in the same Member State.

The examples described above show that the tax discrimination of cross-border inheritances can
lead to a considerably higher overall level of taxation. This may give rise to significant social and
economic impacts if the individuals concerned, who are unaware of the fact that the taxation is
discriminatory and therefore illegal, even have to take out a loan or sell the inherited property in
order to pay the tax bills. Some Member States provide exemptions or special relief for transfers of
family owned and closely held businesses upon death.”* Any such exemptions must be applied in a
non-discriminatory way. Indications that some of these schemes and other provisions of Member
States' inheritance tax rules could contain possible discriminatory features can be found in the IFA
General Report and in the various national Branch Reports discussed at the above-mentioned IFA
Congress; in the Copenhagen Economics Study; and in replies to the inheritance tax public
consultation. The responses to the consultation mostly concerned the tax laws of Spain, the United
Kingdom, Belgium and Germany. The Copenhagen Economics Study highlights that while Member
States have made progress in reducing the discriminatory elements in their national tax provisions, a
large number of Member States still have potential discriminatory rules with respect to cross-border

See Table 2.7 on "Main tax exemptions and reliefs granted for family owned and closely held businesses upon
death" on page 26 of the Copenhagen Economics' Study
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inheritance taxation. In this respect, the competent Commission services are currently examining
the identified problems with a view to asking Member States to amend the relevant laws if they do
indeed involve a conflict with the Treaty on the Functioning of the EU.

3.3.2. Unrdieved double taxation

Enormous variety of rules in Member States' inheritance tax systems

Different taxable person/event Some Member States apply inheritance tax on the heirs, so that the
taxable event is the enrichment of the beneficiary, while other Member States apply estate tax on
basis of the estate, in which case the taxable event is the transfer of property. (Hereafter, the term
"inheritance tax" refers to both types of taxes). Therefore it is possible that for the same inheritance
different persons can be taxed in different Member States. Tax complications may also arise if a
civil law Member State considers the trust or a personal representative as a different taxable person
to the beneficiary or regards the testator as the owner of the trust property and charges tax on the
trust on the death of the testator.

Table 1: Inheritance and estate taxes in the 27 Member States

No. of Member States
Member
States
Inheritance tax 16 Bulgaria, Czech Republic, Denmark*, France, Finland, Germany, Greece,

Hungary, Ireland, Italy, Lithuania, Luxembourg, the Netherlands, Poland,
Slovenia, Spain.

Estate tax 3 Belgium, Denmark*, United Kingdom**
No inheritance or 9 Austria, Cyprus, Estonia, Latvia, Malta, Portugal, Romania, Slovakia,
estate tax Sweden

* Denmark is double counted because the Danish tax is effectively both an estate and an inheritance tax.
**  The United Kingdom tax on inheritance is called an ‘inheritance tax’, but is de facto an estate tax.
Source: IFA General Report (2010), AGN International (2010), Global Property Guide, Copenhagen Economics

Different personal nexus rules In the case of both taxes on estates and taxes on beneficiaries, tax
liability is determined on the basis of a connecting factor or "personal nexus", which can be the
residence, domicile or nationality of the deceased, or the residence, domicile or nationality of the
beneficiary. Some countries apply more than one of these factors. This may mean that, for instance,
an individual can be "domiciled" for inheritance tax law purposes in one country and at the same
time be "habitually resident" under the inheritance tax law of another and even be a national of a
third country under its inheritance tax law. Some Member States even apply taxation on the basis of
the personal nexus of either a deceased or an heir.
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Table 2: Principles for determining the personal nexus of the deceased or heir(s)

Principle Member States using principle
Residence Belgium, Czech Republic,* Denmark, Finland, Germany, Hungary, Ireland, Italy, Lithuania,
principle Luxembourg, the Netherlands, Poland, Slovenia, Spain.
Domicile France, Germany, Greece, United Kingdom.
principle
Nationality Bulgaria, Czech Republic, Greece, Hungary, the Netherlands, Poland.
principle

* Czech Republic refersto ‘ permanent address'. Details on the applied personal nexus rules are contained in Annex 3
Only Member States with an estate tax and/or inheritance tax are included in this table.
Source: Copenhagen Economics based on Global Property Guide and IFA General Report (2010).

Location rules In addition to taxing on the basis of personal nexus, most Member States apply
inheritance tax to assets located in their jurisdictions. Tax can be applied on the basis of the location
of the inherited property even if neither the deceased nor the beneficiary has a nexus with the
country of location. Furthermore, the types of assets concerned by the "situs" taxation rules may
vary from country to country.

Table 3: Scope of location rules in the domestic tax rules on inheritance

Scope of taxations Member States
All assets Czech Republic, France, Greece, Ireland, Italy, Lithuania, Slovenia, Spain,
United Kingdom.
Real estate Belgium, Bulgaria, Denmark*, Germany**, Finland, Hungary, Luxembourg,
(immovable assets) |Poland.
only

No taxation based |The Netherlands
only on the location
of the inherited

property

Only Member States operating an estate tax and/or inheritance tax are included in this table.

* The Danish location rule also applies to ‘ movable assets pertaining to permanent establishments'.
**The German source rule does not apply to bank account in German banks.

Source: Copenhagen Economics based on IFA General Report (2010) and Global Property Guide.

Diverging definitions of terms Furthermore definitions and meanings of the "personal nexus" and
"situs" terms can differ from jurisdiction to jurisdiction, so that two countries using the same nexus
(e.g. both use domicile) may both claim tax on the same estate. In addition to these divergences,
stakeholders — in particular tax practitioners and associations - also highlight difficulties with
determining the tax residence of the deceased, such as possible complications related to temporary
residence. In addition, several Member States apply anti-abuse measures which provide for an
extended concept of residence or domicile.

Interaction with gift taxes Another measure to combat tax avoidance (namely to avoid the
circumvention of inheritance tax upon death by gifts inter vivos) is to levy gift taxes in addition to
inheritance taxation. For this purpose, many Member States aggregate gifts made by the same donor
to the same recipient during a certain period of time and tax the donor or the recipient on that basis.
Such aggregation periods vary from Member State to Member State. Issues also arise with
creditability of previously paid gift taxes against inheritance taxes. In general, the problems in the
area of gift taxes are similar to those in the field of inheritance taxes; therefore the initiative that is
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the subject of this impact assessment could be applied to gift taxes as well, in particular if Member
States' domestic provisions tax gifts and inheritances under the same provisions.

High tax levels in certain cases Double taxation problems may also be exacerbated by the fact that
some Member States apply high inheritance tax rates for certain beneficiaries and the tax-free base
amounts also vary to a considerable extent. The rates may be higher, reaching as much as 80%, over
low thresholds in cases where the deceased and the beneficiary are not related. Many stakeholders,
mostly individual citizens, point to such inordinately high rates and lack of exemptions for bequests
to persons other than immediate family. The high effective tax rates in Member States are illustrated
in Table 4 below. The issue is not the differences between Member States in effective tax rates but
the fact that two Member States apply taxation at sometimes high levels without double taxation
relief.
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Table 4: Effective tax rates applicable in selected Member States in 2010/2011 (depending on

availability)
Country Remarks (sgiljs(;lz:ids;j?r:ﬁg’ d) Non relatives Other remarks
€50000 | €250000| €50000| €250 000
Tax on land
. transfers and
Austria q
contribution to
private foundations
Cyprus Tax on land
] ) transfers
Estonia No inheritance tax Various fees
Latvia
Malta Transfer duty
Romania Real estate tax
Slovakia
Sweden
(Flanders) 3.00% 7.80% | 41.25% 63.25%
Belgium (Walloon) 3.50% 9.70% | 46.25% 71.25%
(Brussels) 2.10% 10.12% |  40.0% 63.50%
o, | Rates set by
Bulgaria 0% 0% 0% betwjﬁg ;S;O;Z munici‘p.al
authorities
RS;EEEC 0% 0% | 3.68% 5.52%
spouse 0% 0%
Denmark o e o] B9% 34.66%
. spouse 0% 8.16%
Finland ciil 3 = T1.28% 13.40% 28.04%
0
France zlzzldlse 0% 3 52(;: 58.09% 59.62%
Germany 0% 0% | 3.60% 27.60%
spouse 0% 0%
Greece |1 o o] 17:60% 26.64%
spouse 11.00% 16.87% o o
Hungary hild 0% 0% 21.00% 32.50%
Ireland 0% 0% | 14.65% 22.93%
Italy 0% 0% | 8.00% 8.00%
Lithuania 0% 0% | 4.71% 9.88%
Luxembourg 0% 0% | 6.00% 18.00%
Netherlands |-Lo0>C 0% 0% | 28.79% 34.93%
child 6.18% 13.72%
Poland 0% 0% | 19.06% 19.81%
Stamp duty upon
Portugal 0% 0% | 10.00% 10.00% | death. Spouses and
children are exempt.
Slovenia 0% 0% | 15.20% 20.68%
Assuming the pre-
. existing net assets of
Spain 0% 0% | 6.16% 15.55% the hei% do not
exceed € 402 678.11
UK 0% 0% 0% v, | A il rate band

applies up to GBP
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325 000. Above this,
the rate is 40%

Note: For calculation purposes only lump sum allowances or general exemptions are included;
personal tax deductions, such as those dependent on age or other special features are not accounted
for. Effective tax rates may vary due to volatility of currency exchange rates.

Source: Calculations based on data in IBFD Tax Surveys/Country Analyses (© IBFD, 2011, www.ibfd.org) and
Taxes in Europe database (http://ec.europa.eu/taxation_customs/taxinv/welcome.do)

The above-mentioned great variations in the basis for taxation (further complicated by the different
definitions) can give rise to double taxation. The conflicts can be categorised as follows:

Table 5: Types of conflicts that may result in double taxation

Type of conflict Description of conflict
Personal nexus -|The same bequest is taxed twice, first by the Member State where it is located under its
Situs ‘situs rule’, and then in the Member State where deceased or the beneficiary (or both)

have their personal nexus. A frequently occurring example would be where a testator had
a home both in the Member State in which he lived and died and in another Member
State. Both Member States could tax the holiday home, one on the basis of personal
nexus and the other on the basis of situs.

Personal nexus- | Differences in the personal nexus rules or in taxation of the estate v taxation of the
personal nexus beneficiary mean that the same deceased or heir is taxable in two Member States or the
deceased is taxed in one country and the beneficiary is taxed in the other.

Situs-Situs Diverging rules for determining the location of an asset mean that the same asset is taxed
by more than one Member State. Problem most likely for intangible assets such as shares.

Source: based on information in Rohatgi (2005) and Copenhagen Economics

Limitations to existing tools to eliminate the double taxation of inheritances

At present, in the absence of appropriate tax relief mechanisms there is no comprehensive solution
to the problem of double taxation.

Limitations of existing unilateral mechanisms to relieve double taxation

The IFA General Report, the Copenhagen Economics Study and a broad range of respondents to the
public consultations all claim that Member States generally have inadequate domestic mechanisms
to relieve cross-border double taxation of inheritances. These domestic provisions are often
minimal, leaving much to administrative interpretation. Furthermore, as the IFA General Report
remarks, they are often modelled on relief provisions for income tax purposes and therefore they
may not take into full account the specific issues regarding inheritance taxation; several sets of
circumstances that can give rise to double taxation of inheritances are not common in the area of
income taxation.”' In general, these unilateral relief provisions are targeted at the "personal nexus —
situs" conflict and the two other types of conflicts can remain unaddressed.

See Annex 1 for more on the differences and similarities between income and inheritance taxation.
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Table 6: Unilateral relief for international double taxation on inheritances provided by
Member States applying inheritance taxation

Method All foreign located assets* Subset of foreign located assets**
Credit method Finland, France, Germany*, Ireland, | Belgium (real estate), Denmark (real estate and
Crediting inheritance |Italy, Lithuania, Spain, UK, the|business assets attributable to a permanent
taxes paid in another | Czech Republic*** establishment), Greece (movable assets), the
Member States Nethetlands (real estate and business assets
against the domestic attributable to a permanent establishment)
inhetitance tax due.
Exemption method | Hungary, Slovenia Bulgaria (real estate), Luxembourg (movable
Exemption from the property)

tax base of the assets
located in another
Member State

No unilateral relief |Poland*r*

*  The definitions of foreign located assets differ. This has been highlighted with regard to Germany as a result of
the Block case — see below. Unilateral relief is not normally given in cases where the assets in question would not
be taxed under the location rules of the Member Sate concerned, if they were situated in that Member State.

**  The brackets indicate which assets are covered by unilateral relief

***  The Czech Republic does not have a formal unilateral relief, but the domestic rules provide the possibility to
deduct foreign taxes in the domestic tax.

**** The Polish Minister of Finance has a general competence to decide to refrain from collecting taxes for a specified
group of taxpayers.

Source: Rohatgi (2005), Copenhagen Economics, IFA General Report

As highlighted above, there are many differences between Member States' inheritance laws and tax

systems. These mismatches can potentially cause double taxation which cannot be addressed

comprehensively by existing unilateral mechanisms. The following problems arise in particular:

Taxes and persons covered First, these unilateral mechanisms may have a limited scope as regards
the taxes and persons covered. Furthermore, it may not always be possible to credit previously paid
gift taxes on the same assets or foreign local inheritance taxes, i.e. taxes applied by political
subdivisions at local rather than national level, or income taxes or stamp duties on inheritances. In
this respect, many contributors to the inheritance tax consultation emphasised the need for a
pragmatic, rather than formalistic, approach regarding the characterisation of the foreign tax to be
credited.

Assets covered In addition, relief may only be granted for foreign taxes paid on certain foreign
property, such as foreign immovable property. Furthermore, the relief may exclude foreign tax on
local assets i.e. assets located within the territory of the Member State granting relief. Some
contributors mentioned further limitations, deriving from the diverging definitions between the
different tax systems on what qualifies as immovable or movable property. Conflicting definitions
of creditable foreign located assets, in particular in relation to bank assets, were identified as a
serious concern for stakeholders, especially for individual citizens and tax practitioners. In this
respect a great deal of reference was made to the Block case(Case C 67/08), where bank assets held
abroad did not qualify as foreign located assets eligible for unilateral relief.

Calculation rules The significant differences between Member States' rules for calculating the value
of assets may also lead to divergences in the net amount to be taxed. Incomplete tax credit due to
different valuation methods or the different allocation of debts was widely reported as a serious
shortcoming. So was the fact that Member States generally limit foreign tax relief to the amount of
domestic tax due on those assets. Another constraint can be limiting the amount of the foreign
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creditable tax to the tax paid abroad by the heir as opposed to the foreign taxes levied on the entire
estate.

Timing issues Member States also vary considerably in their rules deeming when assets are
transferred and taxes are due. This means that payment of the foreign tax may occur after the final
domestic tax is levied and not all countries permit such later payment to be credited.

Conditional relief Another issue which stakeholders (in particular associations of tax practitioners )
mentioned was the fact that unilateral relief was subjected to reciprocity or to the discretion of the
competent authority.

Limitations of bilateral tax conventions

Member States have few bilateral conventions in this area and they do not seem to be negotiating
more in recent years. In fact, there are only 33 bilateral inheritance tax treaties between Member
States out of a possible total of 351%*. Furthermore, even these few conventions are not always
efficient in eliminating double taxation. Stakeholders (in particular associations of tax practitioners)
highlighted the limited availability of treaty relief for foreign located property and varying rules
regarding allocation of taxing rights in those tax treaties. Another problem is that the treaties do not
normally cater for situations where more than two Member States may have taxing rights over an
inheritance (e.g. in cases where immoveable property is located in one Member State, while the
deceased was previously resident in a second Member State and the heir is resident in a third).
These situations can occur more frequently in this area compared to income taxation.

Many bilateral conventions are based on the OECD Model Tax Convention on estates, inheritances
and gifts, which dates from 1982. The OECD Model allocates taxing rights on the basis of giving
priority to the State of location in the case of immovable property and movable property of
permanent establishments or fixed bases. Otherwise the property should be taxed in the Contracting
State where the deceased or the donor was domiciled at the relevant moment. The Model also
provides for tie-breaker rules in cases where this person is regarded as domiciled in both
Contracting States. The OECD Model contains both the exemption and the credit methods, leaving
it to the Contracting States to decide which method they apply to eliminate double taxation.

The IFA General Report notes several shortcomings in the OECD Model, including the following:

o The taxes covered are taxes imposed by reason of death and not on occasion of death. That
means that registration taxes levied on the transfer of real estate are outside the scope as are
capital gains and income taxes applied on bequests. Therefore no foreign tax credit can be
provided in those cases.

o In regard to the fiscal domicile rules, the Model prevents the use of any extended domicile
provision, but provides no common solution for problems related to deaths during periods
of temporary residence.

o Credit for foreign taxes levied on a different taxable person (e.g. credit against inheritance
tax levied on a beneficiary in respect of estate tax levied on the deceased in another
country) is left for bilateral negotiations

° Discrimination is not fully eliminated, as domestic provisions that, inter alia, contain more
restrictive rules for the valuation of foreign located assets or the deduction of foreign debts,
compared to domestic located assets and debts, are not expressly prohibited.

2 27 X 26/2 double taxation treaties. Even those countries which do not have inheritance taxes would need to

have arrangements with other countries to allow relief for other types of taxes levied on inheritances.
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Experts at the IFA Conference suggested that the main reasons why Member States are not
negotiating more inheritance tax treaties may include the potential complexity of such treaties as a
result of the different structures of countries' inheritance tax systems, the priority given by tax
administrations to more recurrently applied taxes such as income taxes, the limited magnitude of
foreign investment made directly by individuals, and their assumption that the existing unilateral
reliefs provide for comprehensive solutions. Above all, the reality is that most Member States apply
taxation to heirs rather than to the deceased's estate so the Model may no longer be very relevant.

3.3.3.  Quantification of the problem

The following section presents an estimate for total taxation of cross-border inheritances in the EU.
Discrimination is a violation of fundamental freedoms, and as such, is a problem irrespective of the
material harm it causes. For the double taxation issue, it is important to note that, due to the relief
provisions in place, not all inheritances are twice taxed or are completely taxed twice. Nevertheless
the total amount of taxes on cross-border inheritances is indicative of the scale of the double
taxation and discrimination problems.
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Table 7

Inheritance tax revenue /
death, 2008 (EUR)

Belgium 17975
Bulearia 0
Czech Renublic 0
Denmark 11544
Germanv 5543
Estonia 0
Ireland 11972
Greece 1352
Snain 7552
France 14290
Italv 573
Cvorus* 1174
Latvia 0
Lithuania 0
Luxembourg 14916
Hunearv** 255
Malta 0
Netherlands 13283
Austria 0
Poland 0
Portugal 0
Romania 0
Slovenia 0
Slovakia 0
Finland 13130
Sweden 0
UK 6775
Total EU 5193
Source: Taxes in Europe,

Eurostat, own calculations
*Even though Cyprus does not
apply a specific inheritance tax,
it has provided data indicating
how much revenue it derives
fromtaxing estates.

** Spe WWW.origo.hu for
Hungary

Unfortunately, there is no EU-wide dataset available which can
provide specific information about the amount of inheritance taxes or
the value of assets that are the subject of inheritance tax in more than
one country. During the impact assessment process, the Commission
asked an external consultant, the above mentioned Copenhagen
Economics, to collect this information. The public consultation also
included questions to this effect. As these attempts to collect
information were not successful, it is necessary to draw on proxies,
namely inheritance tax revenues in Member States.

It seems valid to assume that those who own property in a foreign
country are wealthy and therefore this type of inheritance is likely to
involve larger values than an average domestic inheritance case.
However, since this is but one type of cross-border inheritance case,
such a claim cannot be made generally in regard to cross-border
inheritances. For this reason, we assume that the average value
involved in cross-border inheritance cases equals the average value
involved in domestic inheritance cases.

Data is available on the average inheritance tax (that is, inheritance
tax or estate tax or transfer duties etc. collected per death) for each
country in 2008. The weighted average of inheritance tax across the
EU determined in this way is about EUR 5200 (See table 7 for
details).

The Copenhagen Economics Study estimates the annual number of
cross-border inheritance cases as follows:
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Table 8: Estimate of number of cross-border inheritance cases per year in the EU
Number of potential

cases
Cases due to foreign located assets 32 000 — 44 000
Cases due to foreign located heir 200 000 — 300 000
Cases due to foreign located deceased 75 000
Subtotal 300 000 — 400 000

Deduction due to possible double counting:
-- 10-30 per cent of foreign located assets (10-30 per cent of mid range Minus 4 000 — 12 000
estimate of 38.000)
-- 2-10 per cent of double counting heirs and deceased both living outside Minus 5 000 — 25 000
their own country (2 to 10 per cent of mid range estimate for heirs 250.000)

Subtotal for double counting Minus 9 000-37 000

Total (rounded) 290 000 — 360 000
Source: Copenhagen Economics

The Impact Assessment on the proposal for a Regulation to deal with cross-border successions
(SEC (2009) 410 final - hereafter the Cross-border Succession Impact Assessment) uses a higher
estimate of 450 000 cases. However, the Copenhagen Economics Study includes the caveat that the
methodology used is likely to underestimate the actual figures. That is because the figures could
only take account of cross-border cases of real estate ownership and not of other assets such as bank
savings. Copenhagen Economics states that, as the financial crisis caused considerable fluctuation
in asset prices, it is difficult to draw conclusions from the data at hand on the tendency in private
portfolio investments.

Therefore, we continue using the range provided above, namely a range of 290 000-360 000
potential cases per year as a conservative estimate. Multiplying these figures by EUR 5200 yields
the range of EUR bn 1.5-1.9 as the upper limit for the aggregate extent of the problem of double
taxation of inheritances per year.

To give some indications of the distributional effects across Member States, employment-related
migration flows are the most significant in terms of number of people. At the same time, we can
assume that the migration flow from North to South derives from individuals who can afford to
move in order to enjoy a pleasant climate and are, therefore, more likely to own property abroad.
Therefore, the latter migration flow seems to be more relevant as regards distributional effects
across Member States.
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Table 9: Top 10 migration streams in the EU-27.

Case# Citizenship of migrant Member State of Double taxation No. of migrants
residence treaty present

1 Romania Spain No 799 225

2 Romania Italy No 796 477

3 Italy Germany No 560 364
4 Portugal France Yes 491 983
5 Poland Germany No 419 555
6 UK Spain No 375 856
7 Ireland UK Yes 369 470

8 Greece Germany No 306 402
9 Germany Spain No 191 080
10 Austria Germany No 190 150
Total 4 500 062

Source: Eurostat and Copenhagen Economics.

As mentioned above, revenue from domestic and cross-border inheritances taxes combined account
for less than 0.5% of total tax revenues in EU Member States. Therefore, cross-border cases alone
must account for far less than that figure. However, looking at the double taxation problem at micro
level, the Copenhagen Economics Study suggests that double taxation, when it happens, can have
an enormous impact on the individuals actually concerned. Note also that, while the tax rate in case
of close family member heirs is low in general, it can reach 60-80% in some Member States for
large inheritances received by non-relatives. Thus, while at the macro level the problem appears not
to be too critical, given the small share of total tax revenues, at the individual level, some citizens
can be affected heavily.

The following examples, based on cases reported through the Your Europe Advice services
illustrate real-life examples of effective double taxation of cross-border inheritances. The examples
show the considerable impact of the problem for the individual citizen affected. For reasons of data
protection, we used false names. As taxpayers rarely provide figures in their complaints, we used
our own estimations based on research to elaborate on the possible social and economic impacts of
the following real-life examples. Prices of real estate are taken from the offers available on the
market at the time of writing the present report.

CASE 1 Filip, a Polish citizen resident in Poland, inherits moveable and immoveable property in
Belgium from his uncle resident in Brussels. Filip must pay inheritance tax in Belgium on the
property because the deceased was a Belgian resident. Belgian tax amounts to 60% of the net assets.
In addition Filip must pay nearly 12% of Polish inheritance tax on the assets because he is a Polish
resident. There is no bilateral treaty in place to avoid double taxation between the two countries. In
addition, Poland has no domestic provision to provide relief for foreign inheritance taxes.

Assuming that the inherited property was a house in Brussels valued at EUR 232 000 and bank and
investment assets valued at EUR 193 000, the Belgian tax would amount to EUR 255 000. The
Polish tax would be a further 12% of the total value of the assets = 51 000. The liquid assets would
not be sufficient to cover the tax bills arising in the two countries, and Filip could find himself in a
situation where he had to sell the house. Since he would be under time pressure to pay the taxes, the
price he gets for the house might be much below the level of valuation for inheritance tax purposes.

CASE 2

21 EN



EN

Peter is a Dutch citizen pursuing his career in France. He inherited a property in France from his
deceased life partner who was also a Dutch citizen and who had lived in France for the previous 6
years. Their relationship had not been not formalised. Peter had to pay French inheritance tax in
view of his residence in France and of the fact that the property concerned was located in France.
However, he also had to pay inheritance tax in the Netherlands because his deceased life partner
was deemed to have been resident in that State. For the purposes of inheritance tax, Dutch nationals
are deemed to have resided within the national territory for 10 years following the date they leave
the Netherlands to live abroad. The tax applied by France amounted to nearly 60% of the net assets.
The tax applied by the Netherlands amounted to an additional 12.5%. Under the legislation applied
by the Netherlands, foreign taxes are deductible as a liability on the inheritance received and,
therefore, the tax applied by France led to a reduction of the taxable base in the Netherlands.
Nevertheless, double taxation was not fully eliminated and the total tax due on the property
concerned was higher than it would have been had the inheritance been confined to any one of the
two Member States concerned.

CASE 3 Jette, a Danish national, inherited a summer house in Portugal and a long term savings
account in Denmark from her uncle who was domiciled in Denmark. Jette must pay Portuguese
stamp duty amounting to 10% of the net value of the summer house because Portuguese law
subjects transfers on the occasion of death to transfer tax. Moreover, she must pay Danish
inheritance tax on both the Danish assets and the Portuguese summer house because under Danish
rules, worldwide property of the deceased is subject to inheritance tax in the hands of Danish
resident heirs, at a rate in her case of effectively 34%. The Portuguese stamp duty cannot be
credited against Danish inheritance tax because it is a transfer tax and not strictly speaking
inheritance tax.

Assuming that the summer house in Portugal is valued at EUR 125 000, and that there is EUR 75
000 in the long term savings account, Jette might have no other choice left but to either sell the

house, in addition to liquidating the savings account, to pay the taxes due, as the Portuguese stamp
duty would amount to EUR 12 500 and the Danish inheritance tax would be around EUR 68 000.

3.4. Who is affected?

All EU citizens, businesses and other entities subject to inheritance taxes are potentially affected by
these issues.” EU citizens may be deterred from moving or investing abroad if they or their heirs
will suffer from high inheritance taxes as a result of the move or investment. SME organisations®*
have pointed to the particularly damaging effects of inheritance taxes on small businesses.
However, in reality it is generally the actual application of inheritance taxes to transfers of
businesses to which SME organisations object rather than the application of double inheritance
taxes. The European Family Businesses — GEEF organisation pointed out in its response to the
public consultation that even a single application of inheritance tax can pose challenges to family
businesses. These problems can then be aggravated in cross-border situations. As stated above, the
present report concentrates on cross-border inheritance tax obstacles and does not call into question
the existence of inheritance taxes. However, solutions to the cross-border difficulties identified
would also benefit those who inherit SMEs across borders.

3 Note that the main addressee of an inheritance tax is the individual citizen, not legal persons such as

companies.
# See, for example, position paper for Conference "transfer of Ownership in Private Business — European
Experiences", 25-26 March, 2010: http://www.ownershiptransfer2010.org/wp-

content/uploads/2010/03/transferofownership newsletter4 en.pdf

2 EN



EN

As regards third country nationals, free movement of capital extends to flows between Member
States and third countries. Thus, any action of the Commission regarding the application of the rules
on free movement of capital would normally also extend to such flows. However, third country
nationals would not be covered by actions of the Commission to guarantee other fundamental
freedoms, based on notions of discrimination on grounds of nationality, because such actions would
be limited to nationals of Member States. It remains of course possible for Member States to
unilaterally extend any rights to third country nationals. As far as double taxation is concerned,
since this is not as such incompatible with Treaty freedoms, any action of the Commission in this
area can be limited to intra-EU situations.

3.5. How would the problem evolve if no action is taken (baseline scenario)?

With a steadily increasing tendency in migration and cross-border ownership of assets within the
EU, there are clear and robust indications that the problems will increase in magnitude over the
coming years.

The Cross-border Succession Impact Assessment also concludes that the magnitude of the problem
related to cross-border successions is very likely to increase in the future.

The following chart provides for the migration indicators>:

Chart 1: Citizens of EU-27 resident outside their Member State of citizenship

Millions
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9
8
2005 2006 2007 2008 2009

Source: Eurostat.

Regarding cross-border ownership of assets within the EU, several sources have concluded that the
tendency to foreign home ownership is increasing.”® The Copenhagen Economics Study assumes
that cross-border real estate ownership in the EU increased by 10-50% between 2002 and 2010.”

» It is worth emphasising that the number of deaths of migrants (i.e. cases due to foreign-located deceased) is

just one of the three main types of cross-border inheritance situations. Consequently, we took into account also
the foreign-located heirs.

See Table 4.2 on page 64 of the Copenhagen Economics' Study, on tendencies in foreign home ownership.

See page 70 in the Copenhagen Economics Study.
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Chart 2: Cross-border portfolio investments within EU-27
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Source: IMF Coordinated Portfolio Investment Survey, http://www.imf.org/external/np/sta/pi/datarsl.htm

This chart shows a massively growing trend in cross-border portfolio investment. Given these
indicators, we may expect cross-border inheritance tax problems to grow in the future even
irrespective of the trends in cross-border mobility.

With the increasing cross-border movement of EU citizens and the growing amount of cross-border
ownership of assets within the EU, it can be expected that the number of complaints and referrals to
the Court about discriminatory aspects of Member States' inheritance tax laws will increase, as will
double taxation. Notwithstanding the trends towards lower general levels of inheritance taxation,
the overall tax burden arising from the interaction of different tax systems can have a significant
impact in individual cases and this may increase in the future.

3.6. Does the EU have the right to act?

At the present stage of EU law, direct taxation, such as inheritance taxation, falls within the
competence of the Member States, in the absence of EU harmonising rules. Nevertheless, in the
exercise of this competence, Member States must respect their obligations under the Treaties.
Member States are not allowed to discriminate on the basis of nationality or to apply unjustified
restrictions to the exercise of the fundamental Treaty freedoms. As explained above, the Court has
on several occasions in recent years investigated the compatibility of Member States inheritance tax
provisions with the freedoms enshrined in the TFEU and ruled that "inheritance" comes within the
compass of Article 63 TFEU on free movement of capital once its constituent elements are cross-
border. The Commission has a role, as guardian of the Treaties, to ensure that Member States
comply with EU law and to launch infringement proceedings where it believes that EU law has

24 EN



EN

been infringed. Violations to fundamental freedoms must be eliminated as a matter of existing law,
irrespective of the macroeconomic size of the problem in monetary terms.

Given the growing number of court cases, it is appropriate for the Commission to carry out an EU-
wide examination of the potential and actual discrimination problems in the area of the taxation of
inheritances and consider whether and what kind of action might be needed, including under Article
115 TFEU, to improve compliance with the fundamental freedoms in the area concerned. Such
action could usefully complement the infringement proceedings that the Commission can, in any
event, initiate.

As regards double taxation, it is clear from the complaints received, and from the replies to the
public consultations, that problems of double taxation of inheritances are not currently being
resolved in a satisfactory manner except to the extent that they are addressed by one of the few
existing double taxation conventions dealing with, or exending to, inheritances.. This may deter
individuals from exercising the right to move freely within the Internal Market. It is, therefore, also
appropriate for the Commission, in the light of its responsibility for ensuring the smooth
functioning of the Internal Market and promoting the general interest of the Union, to investigate
the impact of the lack of appropriate mechanisms to prevent double taxation of inheritances and
make recommendations or propose other action if warranted. The level of action would be
proportionate to the objectives and could be a proposal for a Directive under Article 115, or a
recommendation under Article 288, of the TFEU. Proportionality has been applied as one of the
criteria to compare the options in section 7 below.

4. OBJECTIVES — THE “WHAT"

4.1. What are the general and the more specific policy objectives?

The general objective of the initiative is to allow citizens to exercise their right to move and operate
freely within the Internal Market and not be deterred by cross-border inheritance tax obstacles. To
this end, the initiative would aim at

o promoting the elimination of discrimination in the area of inheritance taxation; and

. reducing the double taxation of inheritances within the EU,

in particular in order to avoid an excessively high tax burden or even confiscatory rate of overall
taxation.

Translation of these into operational objectives would imply:

J achieving a reduction in the number of complaints of EU citizens and requests from national
courts for preliminary rules concerning discriminatory inheritance tax rules; and

. improved scope of national provisions relieving double taxation.

4.2. Are these objectives consistent with other EU policies?

Within the Internal Market, EU citizens should be able to move and operate freely across borders.
In its "Europe 2020 strategy"*® for smart, sustainable and inclusive growth in the EU, the European
Commission concluded that an element of putting the EU economy back on track consists in
empowering EU citizens to play a full part in the single market and giving them the confidence to
do so. In the light of this strategy, and as announced in the Communication on "Removing cross-

28 http://ec.europa.eu/eu2020/pdf/ COMPLET%20EN%20BARROS0%20%20%20007%20-
%_20Europe%202020%20-%20EN%20version.pdf
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border tax obstacles for EU citizens"*’, the Commission wants to address the most important

unresolved tax problems faced by EU citizens in cross-border situations, including cross-border
inheritance tax obstacles. It seems appropriate, therefore, to examine how these difficulties can be
best addressed.

An initiative addressing cross-border inheritance tax problems would complement the legislative
proposal for a Regulation dealing with cross-border successions and wills which the Commission
presented in October 2009. While that Regulation could, whether adopted or not, mean that the
taxable beneficiaries of inheritances would change in some cases, it would not change Member
States' laws on taxing cross-border inheritances. Thus, whether adopted or not, the Regulation will
not address the situations where citizens taking advantage of the Internal Market are exposed to
double taxation or to discriminatory rules on inheritances.

The Commission has been considering the problems that Member States' inheritance tax regimes
could create for SMEs since 1994°°. As explained above, it is generally the actual application of
inheritance taxes per se to transfers of businesses which create problems for SMEs. The present
report concentrates on cross-border inheritance tax obstacles and does not challenge the existence of
inheritance taxes. However, as explained above, solutions to the discrimination and double taxation
issues would be applicable and beneficial also to those who inherit SMEs across borders.

The present initiative would also aim at supporting and complementing the Commission's
infringement actions against discriminatory inheritance tax provisions.

Furthermore, it would be in line with the fundamental rights recognised by the Charter of
Fundamental Rights of the European Union (Charter) and indeed strengthen the citizens's position
under certain headings (cf. below ). Thus, measures adopted in order to eliminate double taxation
would have a positive impact on the freedom to conduct business (Article 16 of the Charter), in
particular with regard to SMEs, as well as on the right to property (Article 17), which specifically
includes the right to bequeath lawfully acquired possessions. They will also have a positive impact
on free movement of EU citizens (Article 45).

5. POLICY OPTIONS — THE “HOW"
5.1. Definition of policy options

Possible policy options to address the problems identified are listed below and briefly described.
The preferred option could combine elements from both of these sets.

» COM (2010) 769 and Staff Working Paper SEC/2010/1576

30 Most recently, Commun