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On the subsidiarity principle

European Affair Committee of the Parliament of the Republic of Latvia (Saeima) has
carried out a subsidiarity check concerning the final wording of the Proposal for a Council
Regulation COM(2012) 130 on the exercise of the right to take collective action within the
context of the freedom of establishment and the freedom to provide services.

On 18" May 2012 Saeima European Affairs Committee examined the given issue and
took the decision to adopt reasoned opinion. The Saeima European Affairs Committee’s
assessment regarding observance of subsidiarity principle is as follows: Saeima European
Affairs Committee considers that the proposal does not fully correspond to the principle of
subsidiarity.

Annex: 1. A copy of the reasoned opinion of the Saeima European Affairs Committee in
Latvian (three pages);
2. A copy of translation into English of the reasoned opinion of the Sacima European
Affairs Committee (three pages).
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Zanda Kalnina-Lukagevica
Chairperson of the Sacima
European Affairs Committee
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Saeimas Eiropas lietu komisijas pamatotais atzinums par subsidiaritates principa
ievérosanu 2012. gada 21. marta Padomes regulas priekslikuma COM(2012) 130
galigaja redakcija, par to, ka istenojamas tiesibas uz kolekttvu rictbu saistiba ar brivibu
veikt uznéméjdarbibu un pakalpojumu sniegsanas brivibu

Saeimas Eiropas lietu komisija noléma veikt padzilinatu 2012. gada 21. marta
Padomes regulas prieksilikuma COM(2012) 130 galigas redakcijas, par to. ka
Istenojamas tiesibas uz kolektivu 13cibu saistibd ar biivibu veikt uzngméjdarbibu un

pakalpojumu sniegéanas brivibu izvertgjumu.

Atbilstodi Saeimas kartibas rulla 185.! panta 1. dalai, kas nosaka, ka Saeima savu
lidzdalibu Eiropas Savienibas jautdjumos realizé ar FEiropas lietu komisijas
starpniecibu, ja Saeima nav [Emusi citadi. 2012. gada 18. maija Firopas lietu komisijas
s&dé tika apstiprindts pamatotais atzinums par subsidiaritates principa ieverosanu
2012. gada 21. marta Padomes regulas prickélikuma COM(2012) 130 pamatojoties uz
normam, kas ietvertas Liguma par Eiropas Savienibu. Liguma par Eiropas Savienibas
darbibu un 2. Protokold par subsidiaritites un proporcionalitates principu

piemérosanu.

Veicot subsidiaritites principa izvertdjumu Padomes regulas priekslikuma

COM(2012) 130 Eiropas lietu komisija secinaja, ka:

1) Liguma par Eiropas Savienibu 5. panta 3. punkts nosaka. ka saskana ar
subsidiaritates principu jomas. kuras nav ekskluziva Savienibas kompetence.
Savieniba rikojas tikai tad. ja dalibvalstis centrala vai regionild un vietgja liment
nevar pietickami labi Tstenot paredzetas darbibas méerkus, bet ierosinatas darbibas

méroga vai seku de] tie ir labak sasniedzami Savienibas liment:

2) Regulas priekslikuma pamatojuma Eiropas Komisija nordda. ka ES Ligumos nav
skaidri paredzétas vajadzigas pilnvaras, tapéc Regulas priekslikuma izdofanas
tiesiskais pamats ir Liguma par Eiropas Savienibas darbibu 352. pants, kas
Padomei izpémuma gadfjumos lauj piepemt l&mumu. lai sasniegtu kadu no
Ligumos noteiktajiem mérkiem arf ja konkrtaja politikas joma Ligumos nav
atticciga pilnvarojuma. Tapat Eiropas Komisija norada, ka saskana ar Liguma par
Eiropas Savienibas darbibu 153. panta 5. dalu tiesibas streikot ir izslégtas no

jautajumu loka. kurus var reglamentet visa Eiropas Savieniba, nosakot minimalos
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3)

4)

5)

6)

standartus ar direktivim. Tomér Eiropas Savienibas Tiesas spriedumi ir paradijusi,
ka tas. ka 153. pants neattiecas uz tiesibam streikot. nenozimé. ka kolektiva 1iciba

ka tada ir 1zsl€gta no Eiropas Savienibas darbibas jomas:

Eiropas lietu komisyja pauz bazas par to, vai $ids pamatojums no Eiropas
Komisijas puses ir pietickami korekts. Neapstridot Eiropas Savienibas Tiesas
spriedumos ietverto. Eiropas lietu komisyja neguva parliecibu. ka regulas ki
atvasinata tiesibu akta pienemsana, lai regul@m attiecigo jautdjumu, izriet no $iem
spriedumiem. Proti. ja Ligums par Eiropas Savienibas darbibu paredz. ka tiesibas
uz streiku ir 1zsl@gtas no jautdjumu loka. kurus var regulét ar direkiivu, uzliekot
saistibas tikai attiecibd uz sasniedzamo rezultdtu. tad nav parliecibas. ka So
jautdjumu var regul@t ar tiesi piemérojamu tiesibu aktu visas dalibvalstis. Turklat,
Eiropas lietu komisija nesaskata. kurus Ligumos noteiktos mérkus konkréti
Firopas Komisija iecerdjusi sasniegt. kas attaisnotu Liguma par Eiropas

Savienibas darbibu 352. panta piemé&rofanu;

Paskaidrojuma rakstda ietverts Regulas priekslikuma mérkis — noskaidrot
vispargjos principus un piemérojamos noteikumus ES lfmeni attieciba uz to. ki
istenot pamattiesibas uz kolektivu ricibu saistibd ar pakalpojumu sniegianas
brivibu un biivibu veikt uzpémeéjdarbibu. tostarp vajadzibu rast saskanu starp $im

tiesibam un brivibam praksé parrobezu situicijas:

Jautdjums par tiesibu uz kolektivu 1icibu Istenosanu ka tads, taja skaitd arf saistiba
ar biivibu veikt uzpeémejdarbibu un sniegt pakalpojumus. un atticciga tiesiska
reguléjuma noteikiana nav Eiropas Savienibas kompetence. Jo nav pamata
uzskatit, ka dalibvalstis nevar pietickami labi Tstenot darbibas mérkus €aja joma un
tapgc buitu nepicciciama Eiropas Savienibas riciba. lai noteiktu vienotu

regul&jumu:

Liguma par Eiropas Savienibas darbibu 288. pants nosaka. ka regulas ir
visparpiemerojamas. Tas uzliek saistibas kopuma un ir tiesi piemerojamas visas
dalibvalstis. Komisijas ierosinatd regulas ka atvasinatd tiesibu akta pienemsana
nav pictickami pamatota. jo. izveértgjot picdavata Regulas prickslikuma tekstu,
secinams. ka tas nav neparprotami skaidrs un noteikts. Ievérojot to, ka regula ir
tiesi piemérojama. tas redakeijai jabht skaidrai. lai visas dalibvalstis to vargtu

piemérot vienddi un bez jebkddiem parpratumiem. Piem@ram. Regulas
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priekslikuma 2. pants. kas pEc biitibas iecerSts ki nozimigikais toposas regulas
ieguldijums esofds situdcijas pilnveidoiand un identificStas problémas risindsana.
nosakot, ka biiviba weikt uzpemejdarbibu un sniegt pakalpojumus un
pamattiesibas 1stenot kolektivo ricibu, tai skaitd tiesibas streikot. ir vienlidz
biitiskas, pats par sevi var radit jaunas interpretacijas problémas. Turklat, Regulas
projekts skar ari dalibvalstu starptautiskas saistibas. pieméram. cilvéktiesibu un

pamattiesibu jautajumus Eiropas Padomes konteksta:

7) Brivas pakalpojumu sniegianas konteksta savienibas interes@s ir nodroinat gan
vienlidzigu attieksmi pret pakalpojumu sniedzgjiem no visam dalibvalstim. gan
darbinieku tiesibu aizsardzibu. Eiropas lietu komisyja neguva parliecibu. ka

Regulas prickslikums sasniedz $os merkus.

Tevérojot visu ieprickéminéto un neskatoties uz wvértigiem prieklikumiem par
biidinasanas mehanismiem. Eiropas lietu komisija uzskata. ka 2012. gada 21. marta
Padomes regulas prickélikuma COM(2012) 130 galigaja redakeija, par to. ka
Istenojamas tiesibas uz kolektivu rieibu saistiba ar biivibu veikt uzpnEméEjdarbibu un
pakalpojumu  sniegSanas brivibu patreiz&ja redakeija neatbilst subsidiaritates

principam. ka to paredz Liguma par Eiropas Savienibu 5. pants.

10246/12

MdP/mk
DG B 4A

5
EN/LV



Translation

Reasoned opinion of the European Affairs Committee of the Saeima on the application
of the principle of subsidiarity in the proposal for Regulation COM{(2012)130 final of
21 March 2012 on the exercise of the right to take collective action within the context of

the freedom of establishment and the freedom to provide services

The European Affairs Committee of the Sacima decided to conduct a detailed review
of the proposal for Regulation COM(2012) 130 final of 21 March 2012 on the
exercise of the right to take collective action within the context of the freedom of

establishment and the freedom to provide services.

In accordance with paragraph 1 of Article 185" of the Rules of Procedure of the
Saeima, which stipulates that the Saeima shall participate in EU affairs through the
European Affairs Comumittee unless the Sacima has ruled otherwise, in its meeting of
18 May 2012 the European Affairs Committee approved a reasoned opinion on the
application of the principle of subsidiarity in the draft Regulation COM(2012) 130 of
21 March 2012: it based its opinion on the norms set forth in the Treaty on the
European Union, the Treaty on the Functioning of the European Union and the y

Protocol on the Application of the Principles of Subsidiarity and Proportionality.

In evaluating the application of the principle of subsidiarity in the draft Regulation
COM(2012) 130, the European Affairs Committee concluded the following:

1) Article 5(3) of the Treaty on the European Union stipulates that under the
principle of subsidiarity, in areas which do not fall within its exclusive
competence the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the member states either at the
central level or at the regional and local level. but. by reason of the scale or effects

of the proposed action. can be better achieved at the Union level.

2) In justifying the proposal for the Regulation, the European Commission indicates
that EU Treaties do not clearly provide the necessary powers: therefore, the legal

basis for the proposal is Article 352 of the Treaty on the Functioning of the
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3)

4)

European Union. which allows the Council in exceptional cases to implement
actions necessary to attain one of the objectives of the Treaties also when with
regard to relevant policies necessary powers are not set forth in the Treaties.
Furthermore. the European Commission indicates that Article 153(5) of the Treaty
on the Functioning of the European Union excludes the right to strike from the
range of matters that can be regulated across the European Union by way of
minimum standards through Directives. However, the Court of Justice of the
European Union rulings have shown that although Article 153 does not apply to
the right to strike. 1t does not exclude collective action as such from the scope of

the European Union.

The European Affairs Committee is not convinced that the justification given by
the FEuropean Commission is appropriate. Although the European Affairs
Committee does not question the rulings made by the Court of Justice of the
European Union. it is not convinced that adoption of the Regulation as a
secondary legal act in this matter can be derived from these Court rulings.
Namely. if the Treaty on the Functioning of the European Union sets forth that the
right to strike is not a matter that can be regulated by directives, which are binding
only as to the result to be achieved. it is not certain whether this matter can be
regulated by a legal act that is directly applicable i all member states.
Furthermore. the European Affairs Committee cannot identify exactly which of
the objectives that are set forth by the Treaties the European Commission wants to
attain and thus justify application of Article 352 of the Treaty on the Functioning

of the European Union.

The explanatory memorandum contains the aim of the proposal for the
Regulation — to clarify the general principles and applicable rules at the EU level
with respect to the exercise of the fundamental right to take collective action
within the context of the freedom to provide services and the freedom of
establishment. including the need to reconcile them in practice in cross-border

situations.

A matter on the right to engage in collective action as such. including the right to
exercise the freedom of establishment and to provide services, as well as drafting
of a relevant legal framework. are not in the competence of the European Union

because there is no reason to think that the member states cannot sutficiently

[ 3%]
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achieve the objectives of the proposed action and that thus the European Union

needs to establish a uniform legal framework.

6) Article 288 of the Treaty on the Functioning of the European Union sets forth that
regulations have a general application. They are binding in their entirety and
directly applicable in all member states. Adoption of the regulation as a secondary
legal act. as the Commission proposes, 1s not sufficiently justified because the text
of the proposal for the Regulation is not unmistakably clear and definite. As the
Regulation is directly applicable. its wording should be clear in order to ensure
that all member states are able to apply it uniformly without any
misunderstandings. For example. Article 2 of the proposal for the Regulation,
which actually is intended to be the most significant contribution to improving the
current situation and solving the identified problem. sets forth that the freedom of
establishment and the freedom to provide services, as well as the fundamental
right to take collective action. meluding the right to strike are equally important.
per se can create new problems in legal interpreting. In addition. the proposed
Regulation also affects the mternational commitments. such as human rights and

tundamental rights issues in the context of the Council of Europe.

7) Within the context of the freedom to provide services, it is in the interests of the
Union to ensure both equal treatment of service providers from all the member
states and protection of employees’ rights. The European Affairs Comumittee is not

convinced that the proposal for the Regulation achieves these objectives.

With reference to the above considerations and notwithstanding the valuable proposals
regarding the early warning system. the European Affairs Committee thinks that in its
present wording the proposal for the Regulation COM(2012)130 final of 21 March
2012 on the exercise of the right to take collective action within the context of the
freedom of establishment and the freedom to provide services infringes on the

principle of subsidiarity as defined in Article 5 of the Treaty on the European Union.
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