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COUNCIL OF Brussels, 5 June 2012
THE EUROPEAN UNION
10803/12
Interinstitutional File:
2010/0395 (COD)

FIN 400
CODEC 1535

NOTE

from : General Secretariat of the Council

to : Permanent Representatives Committee

No. prev. doc.:  10675/12 FIN 397 CODEC 1513

No. Cion prop.: 5129/11 FIN 5 CODEC 21 - COM(2010) 815 final
Subject : Proposal for a Regulation of the European Parliament and of the Council on the
financial rules applicable to the annual budget of the Union (first reading)

1. Following the discussions held on 30 and 31 May 2012, the Permanent Representatives

Committee entrusted the Presidency with an updated mandate to continue negotiations with

the European Parliament on the basis of the text recorded in document 10675/12.

2. On 1 June 2012, a second political trilogue took place on the revision of the Financial

Regulation, after the one held on 9 May 2012.

3.  Considerable progress was made on issues such as provisional twelfths, transfers, VAT

eligibility in the context of grants, EU trust funds for external actions and expenditure on

buildings, in the framework of a "package deal" approach.
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4.  Concerning the carry-over of unused appropriations and of the budgetary balance, carry-over
rules for the Emergency Aid Reserve and for projects financed under the Connecting Europe
Facility, the possible inclusion of the European Development Fund in the EU budget, the
enhancing of efforts to combat the illegal traffic in tobacco products, as well as the adoption
and the publication of the budget, it was agreed at the trilogue that these issues do not pertain

to the context of the negotiations on the Financial Regulation.

5. Important outstanding issues are:

a)  Articles 156, 157 and 158 (Discharge) (including discharge on agencies), in connection
with Article 93(4) (Powers and duties of the internal auditor - transmission of audit

reports): the need to ensure full compliance with Articles 319(2) and 335 TFEU,

b)  Articles 30(2) (Publication of budgets, accounts and reports) and 37(1) (Obligations of
the Member States stemming from the adoption of the budget): which text to adopt for
these Articles, pending the judgement of the Court of Justice in case C-77/11;

c)  Articles 131(5), in connection with Article 18(3)(h) (Financial Instruments - reflows):

the choice between a presumption in favour of or against the earmarking;

d) Article 56 (Shared management with Member States), and connected Articles 57
(Indirect management) and 77 (Recoveries): as for Article 56, the modification of the
deadline, the deletion of the "yearly basis" as well as the "voluntary" publication of the
management declarations in paragraph 5, and the deletion of the provisions (in
paragraph 6b) on national declarations. As for Article 77, the modifications introduced
by the latest Presidency proposal in paragraphs 4 and 5 on financial corrections.
Furthermore, the need to estimate the level of risk of error per Member State and per

fund, with reference to Article 29, is still controversial;

e) Articles 199, 202, 203 and 204 (Delegated act): the compliance with the common
understanding on delegated acts (doc. 8753/1/11).
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6. A third political trilogue is scheduled on 12 June 2012.

With a view to bring positions closer and try to conclude a final "package deal", the following
modifications have been introduced in the text of the Presidency's updated mandate as
recorded in Annex 1:

a) the draft joint statement No 1 on MFF-related issues and on the judgement of the Court
of Justice regarding the adoption and the publication of the budgets as proposed in
Annex 2 replaces statements No 5 and 6 recorded in Annex 2 to document 10256/12;

b)  pending the judgement of the Court of Justice on the adoption and publication of the
budgets, the text of the Regulation currently in force is reinstated for Articles 30(2)
(Publication of budgets, accounts and reports) and 37(1) (Obligations of the Member
States stemming from the adoption of the budget), as it also proposed for all the articles
concerned by the statement under point (a) above;

c) Article 157(3) is reworded, ensuring full compliance with Article 319 TFEU;

d) Article 178(3)(b) on EU trust funds is reworded, in order to better clarify the
additionality criterion;

e) amodification proposed by the Legal Services is included in Article 195(8);

f)  the draft joint statement No 2 on the expenditure related to buildings as proposed in
Annex 2 accompanies Article 195.

7. This note is submitted to the Permanent Representatives Committee as a basis for an
orientation debate, with the aim of renewing as a whole the Presidency's updated mandate to
continue and conclude negotiations with the European Parliament.
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ANNEX 2

1. Draft joint statement on MFF related issues and on the judgement of the Court of

Justice on the adoption and the publication of budgets

"The European Parliament, the Council and the Commission agree that the previsionsrelating
to-thefollowing-issues-will-be-discussed-inthe-context Financial Regulation would be

revised in order to include amendments made necessary by the outcome of the

negotiations on the MEE Regulationand-the HA Multiannual Financial Framework for the
years poest-2014-2020, including on the following issues:

- the carry-over rules for the Emergency Aid Reserve and for projects financed under the

Connecting Europe Facility;

- the carry-over of unused appropriations and of the budgetary balance, as well as the

related proposal to enter these in a reserve for payments and commitments;

- the possible inclusion of the EBE European Development Fund in the EU budget;

- the enhancing of efforts to combat the illegal traffic in tobacco products.

The-Commission-undertakesto-propese-arevision-of Furthermore, the European

Parliament, the Council and the Commission agree that the Financial Regulation is
without prejudice to the issues raised in case C-77/11 on the adoption and publication of

the budgets and would be revised, should it prove necessary, to align it to:

the judgement of the Court of Justice en-the-adoptionand-publication-of the budgets in

that case;
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2. Draft joint statement of the European Parliament, the Council and the Commission on

Article 195 (expenditure related to buildings)

"The European Parliament, the Council and the Commission agree that:

1.  the early warning procedure foreseen in Article 195(4) and the prior approval procedure
foreseen in Article 195(5) do not apply to the acquisition of land free of charge or for a
symbolic amount;

2. any reference to "buildings" in Article 195 shall only apply to non residential buildings.
The European Parliament and the Council may request any information related to
residential buildings;

3. in exceptional or urgent political circumstances the information concerning building
projects relating to EU delegations or offices in third countries foreseen in
Article 195(4) may be submitted jointly with the building project under Article 195(5);
In such cases the European Parliament, the Council and the Commission commit
themselves to deal with the building project at the earliest possible opportunity;

4.  the prior approval procedure foreseen in Article 195(5) and (6) does not apply to
preparatory contracts or studies necessary to evaluate the detailed cost and financing of
the building project;

5. the thresholds of EUR 750 000 or EUR 3 000 000 referred to in points (ii) to (iv) of
Article 195(7) include the fitting out of the building; for rent contracts, these thresholds
apply to the rent without charges but include costs related to the fitting out of the
building;

6.  the expenditure mentioned under Article 195(3)(a) does not include charges;

7. one year after the date of entry into application of the Financial Regulation, the
Commission shall report on the application of the procedures foreseen in Article 195."
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