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1. DELIVERING AN INTERNAL MARKET FOR SERVICE RECIPIENTS 

The Single Market has delivered enormous advantages to European businesses. The 
implementation of the Services Directive has been a milestone in the removal of barriers to 
doing business, both at home and across the EU. However, facilitating the provision of 
services across national borders is not enough for the establishment of a genuine single 
market. It is equally important to ensure that recipients of services can easily enjoy the 
opportunities that the single market offers to them as indicated in the Communication from 
the Commission to the European Parliament and to the Council on the implementation of the 
Services Directive in accordance with Article 41 of the Services Directive — A Partnership 
for New Growth in Services 2012-2015 (hereafter ‘Communication’). 

Service recipients, in particular consumers, expect that the elimination of regulatory barriers 
to the provision of services in the internal market will make more services available to them. 
However, situations occur whereby recipients experience a refusal to supply or a higher price 
on grounds of their residence in another Member State. This document looks into the situation 
of the internal market for services for recipients and gives possible indications to further 
facilitate the availability of services to European citizens. 

1.1. Can ‘service recipients’ benefit sufficiently from the single market? 

Too often, consumers are disappointed when they try to buy a service cross-border. 
Complaints received by the European Commission, by the European Consumer Centres and 
by other assistance bodies indicate that practices of different treatment on grounds of 
nationality or residence are a cause for concern in the internal market. 

In order to assess the situation on the ground, two studies on geographical discrimination 
against consumers, with a particular emphasis on e-commerce, were commissioned and 
published in 2009: the ‘Mystery shopping evaluation of cross-border e-commerce in the EU’1 
conducted for the Commission by YouGov Psychonomics and the ‘Matrix Insight: Access to 
services in the Internal Market: Study on business practices applying different condition of 
access based on the nationality or the place of residence of service recipients — 
Implementation of Directive 2006/123/EC on Services in the Internal Market (hereafter 
referred to as ‘Matrix study’).2  

Reported practices relate to a wide range of services such as the sale of electronic goods, 
textiles, sports equipment, Do-It-Yourself (‘DIY’) goods, music downloads, car rental and 
mobile phone contracts. Most cases of different treatment appear to be related to residence 
rather than to nationality as such, and they occur mostly in online transactions. For instance, 
consumers wishing to book a hire car online or book a hotel for a holiday in another Member 
State may find themselves redirected to the hire car firm or hotel chain’s website in his 
country of residence where considerably higher prices are offered. Transactions may also fail 
at the stage of inputting credit card details due to the address of the buyer. 

                                                           
1  See:http://ec.europa.eu/consumers/strategy/docs/EC_e-commerce_Final_Report_201009_en.pdf. 
2  See:http://ec.europa.eu/internal_market/services/docs/services-dir/studies/20091210_article20_2_en.pdf. 
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Although not as common, different treatment also occurs in offline transactions, particularly 
in the tourism sector. For instance, the Commission is aware of different tariffs being applied 
by certain theme parks and tourist attractions depending on the country of residence of the 
customer. The Commission is also aware of examples of would-be-holidaymakers living in 
border regions wishing to book cruises through travel agents just across the border, and where 
the travel agent is unable to sell the cruise as the cruise provider forbids him from selling to 
residents of other Member States in order to maintain their differentiated pricing policies. 

 

1.2. Further facilitating access to the internal market for services 

To enhance the rights of recipients and strengthen their confidence in the internal market, 
Directive 2006/123/EC on services in the internal market (‘the Services Directive’) obliged 
Member States to remove obstacles for service recipients wanting to buy services supplied by 
providers established in other Member States, such as obligations to obtain a specific 
authorisation to receive services from another Member State. It also obliged Member States to 
make available to service recipients general information and assistance on the legal 
requirements, in particular consumer protection rules, and redress procedures applicable in 
other Member States. Finally, it laid down an obligation on Member States to ensure that 
discriminatory requirements based on service recipients’ nationality or place of residence 
were put at end. 

In relation to this last point, Article 20 of the Services Directive prohibits discrimination 
against service recipients on the basis of their nationality or country of residence. The purpose 
of this provision is to help service recipients, especially consumers, access offers available on 
the markets of other Member States and make the most of the internal market. 

Article 20(1) of the Services Directive obliges Member States to ensure that the recipient is 
not made subject to discriminatory requirements based on his nationality or place of 
residence. Article 20(1) of the Services Directive includes therefore instances where the 
different treatment is applied by public authorities. According to information available to the 
Commission, a significant number of the cases which are perceived as blunt discrimination 
involve preferential access to services granted to residents in a given region or municipality 
by the respective regional or local authorities or by operators acting under the auspices of 
those authorities. The Court of Justice of the European Union has already condemned, under 
certain conditions, advantageous rates for admission to services granted by local or 
decentralised State authorities only in favour of nationals and persons resident within the 
territory of those authorities, and which exclude from such advantages recipients who are 
nationals of other Member States and non-residents, as being discriminatory.3 

Article 20(2) covers, more specifically, instances where the different treatment is applied by 
service providers, that is, firms or professionals offering services in a market. It obliges 
Member States to ensure that the general conditions of access to a service, which are made 
available to the public at large by the provider, do not contain discriminatory provisions 
relating to the nationality or place of residence of the recipient, but without precluding the 
possibility of providing for differences in the conditions of access where those differences are 
directly justified by objective criteria. 

                                                           
3  See judgment of the Court of Justice of 16 January 2003, case C-388/01, Commission v. Italy. 
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2. NATIONAL IMPLEMENTATION OF THE NON-DISCRIMINATION OBLIGATION 

Member States were obliged to implement Article 20 into their national laws. Article 20(2) of 
the Services Directive is implemented through national provisions that make the prohibition 
of discrimination on grounds of nationality or residence binding on service providers. 

Most Member States have introduced in the horizontal laws transposing the Services 
Directive provisions reproducing in full or in part the Services Directive’s provision on non-
discrimination. Others have been able to rely on pre-existing legislation that achieves the 
same end (see Annex I). 

It is for the relevant national competent authorities to ensure compliance with the relevant 
national provisions implementing Article 20(2) of the Services Directive into their national 
law. In order to perform this assessment, a case-by-case analysis is required in all instances. 

Member States designate the authorities responsible for this enforcement in their territories. A 
list of competent authorities responsible for this supervision can be found in Annex II of this 
document. Most Member States have attributed the task of administrative enforcement of the 
national provisions implementing Article 20(2) to the authorities that are in charge of the 
administrative enforcement of consumer protection rules. In some instances, competition 
authorities have also been entrusted with the enforcement of this provision. In the event of 
judicial dispute, it will generally be for the courts in charge of commercial or consumer 
protection rules to adjudicate on these issues. 

Enforcement of the provision shall be carried out in conformity with the powers of 
supervision provided for in national law, in particular through supervisory measures at the 
place of establishment of the provider. When it comes to administrative enforcement, the 
Member State of establishment is responsible for service providers established in its territory, 
also when they provide services in other Member States. In cases in which a provider is acting 
cross-border, Chapter VI of the Services Directive has laid down administrative cooperation 
requirements which oblige Member States to provide each other with mutual assistance in the 
supervision of providers. 

3. PURPOSE OF THE DOCUMENT 

National authorities assisting consumers and service recipients have received numerous 
complaints involving different treatment by businesses on grounds of nationality and 
residence since the adoption of the Services Directive. However, according to the information 
received by the Commission, it would appear that, to date, only a very limited number of the 
cases brought to the attention of these bodies have resulted in administrative or judicial 
enforcement action at national level. There seem to be a number of possible reasons for this 
lack of administrative and judicial enforcement: these provisions have not been in force for 
long in most Member States and the low value of the goods and services normally involved in 
this type of dispute may explain service recipients’ lack of willingness to pursue action. 

As reflected in Recital 95 of the Services Directive, different tariffs and conditions may apply 
to the provision of a service, where those tariffs, prices and conditions are justified for 
objective reasons that can vary from country to country. Examples of possible objective 
reasons are given in the recital (such as market conditions, regulatory barriers or risks related 
to compliance with legislation applicable in other Member States). In light of this situation, it 
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would appear that the taking of full effects of Article 20(2) could be facilitated by further 
clarity on the interpretation to be given to the obligation it entails. 

The importance of correct application of the national provisions implementing Article 20(2) 
of the Services Directive by national authorities has been stressed by European institutions. In 
particular, the European Parliament has made a call for an effective implementation of Article 
20(2) of the Services Directive, as well as the proper enforcement by national authorities and 
courts of the national provisions implementing this non-discrimination rule in the legal 
systems of Member States.4 In light of this, clarification by the Commission services appears 
useful to ensure consistency in the application of the non-discrimination clause of the Services 
Directive across Member States. This is all the more important in consideration of the specific 
‘cross-border’ element of this provision which deals specifically with situations of business 
and consumers located in different countries. 

In light of this, this paper seeks to throw light on the typical situations in which service 
recipients are confronted with different treatment or refusal to provide a service and on the 
circumstances invoked by businesses so that competent authorities at national level are in a 
better position to undertake the case-by-case analysis that is required of them. With the same 
aim, it also attempts to describe and explain when differences in treatment or refusals to 
provide a service may or may not be justified. 

This document builds on and complements the Commission’s assistance to Member States on 
various aspects of the Services Directive since its adoption. It is an indicative document of the 
Commission services, which cannot be considered in any way binding on the Commission as 
an institution, and it is without prejudice to the interpretation of EU law by the Court of 
Justice of the European Union. 

 

                                                           
4  European Parliament resolution of 21 September 2010 on Completing the Internal Market for E-Commerce 

(2010/2012(INI)); points 31 and 32; Conclusions of Competitiveness Council on Digital Single Market and 
Governance of the Single Market of 30-31 May 2012, available at 
http://www.consilium.europa.eu/press/council-meetings.  
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4. EXPLAINING ARTICLE 20(2) OF THE SERVICES DIRECTIVE 

The Court of Justice has emphasised the need to protect service recipients from restrictions 
laid down by Member States to the freedom to receive services from a provider established in 
another Member State as being the necessary corollary of the freedom to provide services.5 It 
has also underlined the need to sanction national measures or agreements between companies 
which partition national markets according to national borders and make the interpenetration 
of national markets more difficult.6 Efforts to remove unjustified regulatory restrictions in the 
Single Market will not translate into benefits for service recipients if practices by service 
providers themselves serve to create artificial borders within the internal market. 

Practices tackled by the non-discrimination obligation involve both public authorities and 
service providers. A significant number of the cases which are perceived as blunt 
discrimination involve preferential access to services granted to residents in a given region or 
municipality by public authorities (most commonly, the respective regional or local 
authorities) or by operators acting under the auspices of those authorities, for instance 
concession holders or recipients of regional or local funding. Examples of these services are 
for example access to facilities such as swimming pools, musea, public gardens or historical 
monuments. It is not uncommon for preferential rates to be offered to local residents and not 
to other users of the service although they seem to satisfy the same objective conditions (of 
age, etc.). For example, when trying to enter the premises of public thermal baths, citizens 
from other Member States learn that they are refused the reduced entrance fee offered to 
consumers exceeding a certain age on grounds of their nationality, despite the fact that they 
can show that they meet the age criterion. 

For these instances, the case-law of the Court of Justice has already condemned, under certain 
conditions, advantageous rates for admission to services granted by authorities excluding 
recipients who are nationals of other Member States and non-residents, as being 
discriminatory.7 At the same time, it cannot be ruled out that, exceptionally, in cases 
involving social benefits granted by a public authority which result in advantageous 
conditions of access to a service, local or regional authorities may be allowed, under certain 
conditions, to distinguish between citizens who have a connection with the society financing 
the advantage and those who do not.8 

Article 20(2) however deals specifically with businesses providing services in the market. 
While business are free to determine the scope of the geographic area in which they provide 
their services, certain practices may restore the divisions between national markets and be 
liable to frustrate the TFEU’s objective of achieving the integration of those markets through 
the establishment of a single market. These practices may be to the detriment of recipients 
trying to avail of their rights to buy services within the European Union. To fully realise the 
potential that the internal market offers to them, recipients need to be protected from 
unjustified restrictions on access to services which are applied to them by service providers. 
                                                           
5  Cases 286/82 and 26/83, Luisi and Carbone v. Ministero del Tesoro, (1984) ECR 377. 
6  Cases C403/08 and C429/08, Football Association Premier League, 4 October 2011. 
7  See judgment of 16 January 2003, case C-388/01, Commission v. Italy. 
8 See judgment of 1 October 2009 in case C-103/08 ,Arthur Gottwald. In that judgment the Court of Justice 

ruled under former Article 12 EC Treaty [now Article 18 TFEU] and not under the freedom to receive 
services clause. 
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In this context, the principle of non-discrimination laid down in Article 20(2) of the Services 
Directive balances the interests of businesses, which are free to decide the way in which they 
avail of the opportunities offered to them by the internal market for services, and the interests 
of recipients who have the right not to be discriminated against due to their nationality and 
residence when seeking to acquire services in the single market. This complex balance always 
requires a case-by-case analysis. 

4.1. The scope of application of the provision 

Further light on the scope of the non-discrimination obligation laid down in Article 20(2) of 
the Services Directive can be derived from the wording of this provision and from its 
rationale. Explanations below aim at providing further clarity on the scope of the obligation in 
light of existing EU law and case-law. Further information can be found in the Handbook on 
the implementation of the Services Directive.9 

4.1.1. To which services does the obligation apply? 

The concept of service encompasses any self-employed economic activity which is normally 
provided for remuneration.10 Without being exhaustive, the following can be mentioned as 
examples of services covered by the Directive: distribution of goods and services (retail), 
services in the field of tourism such as travel agencies, leisure services such as services 
provided by sports centres and amusement parks, rental and leasing services (including car 
rental) the activities of most of the regulated professions, craftsmen, the organisation of 
events, advertising and recruitment services. 

For instance, access to services that are popular with mobile EU citizens such as entrance to 
tourist attractions, car rental or travel agencies should be facilitated by the correct application 
of Article 20(2) of the Services Directive. The same applies to numerous business and leisure 
services such as mobile phone subscriptions or the online or offline retail sale of products and 
services including electronic goods, books, DIY products, and music downloads. 

Services explicitly excluded from the Services Directive are for example non-economic 
services of general interest, audio-visual and radio broadcasting services, gambling activities, 
private security services, financial services and healthcare and pharmaceutical services 
provided by health professionals to patients to assess, maintain or restore their state of 
healthwhere those activities are reserved to a regulated health profession in the Member State 
in which the services are provided.11 

4.1.2. To whom does the obligation apply? 

Article 20(2) applies to ‘providers’ within the meaning of Article 4(2) of the Services 
Directive, namely any natural person who is a national of a Member State, or any legal person 
as referred to in Article 54 TFEU and established in a Member State, who offers or provides a 
service. 

Where firms provide services in several Member States of the Union, they will need to 
understand which of the national provisions implementing Article 20(2) applies to them. For 
that purpose, the determination of the Member State of establishment within the 
                                                           
9  Available at http://ec.europa.eu/internal_market/services/services-dir/documents_en.htm. 
10 Article 57 TFEU. 
11  See Article 2 of the Services Directive. 
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European Union becomes essential. This determination must be done in accordance with the 
case law of the Court of Justice. According to this case law, the concept of establishment 
involves the actual pursuit of an economic activity through a fixed establishment for an 
indefinite period. 

This definition therefore requires the actual pursuit of an economic activity at the place of 
establishment of the provider. An establishment does not always need to take the form of a 
subsidiary, branch or agency, but may consist of an office managed by a provider’s own staff 
or by a person who is independent but authorised to act on a permanent basis for the 
undertaking, as would be the case with an agency. 

E-commerce businesses have the possibility to offer their services online or sell their goods 
through online platforms, thereby becoming ‘accessible’ in all Member States. It seems 
important to recall that the fact that a company has registered a website in a given Member 
State or is using top level domain names of a specific Member State is not always tantamount 
to that company being established in that Member State. The place of establishment of a 
company providing services via an Internet website is not the place in which the technology 
supporting its website is located or the place in which its website is accessible but rather the 
place where it pursues its economic activity. For instance, a small company selling electronic 
appliances could decide to acquire a domain name in a Member State neighbouring its 
Member State of establishment in order to be able to better market to recipients in that 
territory. However, the service provision would be carried out entirely through its Member 
State of establishment. 

In cases in which it is difficult to determine from which of several places of establishment a 
given service is provided, the location of the provider’s centre of activities relating to the 
particular service for which the different treatment applies should be assessed. For example, a 
retailer of clothes and garments could have establishments in all Member States. In these 
cases it may well be that each of these establishments has its country-specific website and 
each of them determines the conditions of access to the sale of its products in that site, 
including the price. When analysing a case, national authorities will have to identify the 
establishment responsible for the practice in question. 

4.1.3. Consumers as service recipients 

The definition of recipient laid down in Article 4(3) of the Services Directive refers to any 
natural person who is a national of a Member State or who benefits from rights conferred 
upon him by EU acts, or any legal person as referred to in Article 54 TFEU and established in 
a Member State, who, for professional or non-professional purposes, uses, or wishes to use, a 
service. 

Despite the fact that Article 20(2) of the Services Directive applies to service recipients in 
general, the wording of Recital 95 and the reference to general conditions made available to 
the public at large would appear to indicate that the purpose of the provision is to protect 
consumers in particular.12 

                                                           
12  In accordance with Directive 2011/83/EU of the European Parliament and of the Council of 25 October 

2011 (‘Consumer Rights Directive’), the definition of consumer covers natural persons who are acting 
outside their trade, business, craft or profession. 
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4.1.4. What are ‘general conditions made available to the public at large’? 

Article 20(2) of the Services Directive only applies to ‘general conditions of access to a 
service made available to the public at large’ and not to conditions of access that are 
negotiated on an individual basis with one service recipient. 

There is no definition at EU level of ‘general conditions of access made available to the 
public at large’. As such, general conditions of access can be understood as all the terms and 
conditions and all other information made available by the service provider through various 
means such as information published in advertisements, on websites or in (pre-) contractual 
documentation and which are understood to apply in the absence of an agreement to the 
contrary entered into directly with the service recipient. General conditions of access to a 
service could also be practices which apply generally without being laid down in published 
information or in documentation made available by the provider, such as information 
provided by way of e-mails or letters addressed to service recipients in response to requests 
for information. 

Individually negotiated terms that may govern commercial relations between two or more 
traders are not part of the ‘general conditions of access made available to the public at large’. 
Tailor-made terms negotiated with a particular service recipient are usually based on the 
specific characteristics of the recipient in question including such characteristics as his history 
of custom with the service provider, his ability to pay, or their special requests, and are not 
covered by Article 20(2) of the Services Directive. For instance, favourable rebates granted by 
a wholesale distributor of goods to one of its customers in view of the quantities purchased by 
that individual customer from the trader would not be deemed ‘general conditions of access 
made available to the public at large’ and would thus also not be deemed ‘different treatment’ 
as covered by Article 20(2) of the Services Directive. 

4.1.5. Nationality and residence as differentiating factors 

By virtue of the Treaties, discrimination on grounds of nationality has always been banned 
throughout the EU.13 In addition, many Member States have had long-standing provisions 
prohibiting discrimination on grounds of nationality which derive from obligations 
undertaken at international level or from the principles founding their constitutional orders. 
Discrimination based on residence has often been considered by the Court of Justice, under 
certain conditions, as indirect discrimination based on nationality.14 Article 20(2) of the 
Services introduces however an explicit prohibition of discrimination on the grounds of 
residence in the territory of another Member State.15 

Differences in treatment are often not established directly on the basis of nationality or 
residence but rather on proxy factors which may end up being tantamount to nationality or 
residence, such as the country of the driving licence, the country of credit card issuance, the 
place of delivery, the country of origin of specifically dedicated IP addresses, the lack of 
credit history in a particular Member State, the lack of registration in the population registry, 
etc. 

                                                           
13  See former Article 12 EC Treaty and now Article 18 of TFEU. 
14  Judgments of the Court of Justice in cases C-350/96 Clean Car, and C-279/93 Finanzamt Köln-Altstadt v 

Schumacker [1995] ECR I-225.  
15  Member States are in principle free to extend the non-discrimination obligation to unjustified differences 

based on residence in different parts of the territory of a single Member State (regions, towns).  
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4.1.6. What are ‘differences in the conditions of access’? 

Different conditions of access may concern several aspects of the offer or of the provision of 
the service. They do not, by themselves, constitute discrimination. The first possible 
difference involves obtaining access to the service itself: refusing to supply a consumer 
resident in another Member State would be the clearest case of a difference in treatment on 
the grounds of residence. The question of whether it is justified or not would have to be 
assessed on a case-by-case basis. 

For example, certain service providers, including providers of electronic downloads, do not 
deliver their services into certain territories for various reasons, which may or may not be 
justified. Consumers are often confronted with clauses in the terms and conditions indicating 
that the service they are intending to acquire is available only in a given Member State. 
Recipients are often asked to agree not to use or attempt to use the service from outside this 
location. 

A second category of possible different treatment may involve, for example, setting a 
different price for the service or offering different terms and conditions such as making 
different delivery or payment options available to consumers resident in other Member States.   
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4.2. The need to undertake a case-by-case analysis 

4.2.1. Identifying discrimination 

As indicated above, a case-by-case analysis is required in all circumstances to determine 
whether different treatment is being applied to recipients and whether or not that treatment is 
justified for objective reasons. 

According to the case law of the Court of Justice, the identification of discrimination requires: 
a difference in treatment and the presence of comparable situations of recipients to which the 
difference is applied. Differences do not amount to discrimination if, and in so far as, they 
reflect relevant and objective differences in the situation of recipients. In this context, a 
number of preliminary reflections can be made on the situations of service recipients that can 
help competent authorities better assess whether an objective reason can justify different 
treatment in a particular case. 

4.2.1.1.Different treatment on the basis of nationality 

It would appear extremely difficult to find objective reasons to justify differences of access to 
a service in the European Union on the basis of nationality. For instance, promotional 
campaigns where favourable access to services such as mobile subscriptions or supermarket 
loyalty schemes are made conditional upon a consumer producing evidence of the nationality 
of the Member State where the service is provided would not appear to be acceptable under 
Article 20(2) of the Services Directive. 

4.2.1.2.Different treatment on the basis of residence when the recipient moves to 
acquire the service 

Differences based on the residence of the recipient merit detailed analysis. These 
differences do not amount to discrimination if, and in so far as, they reflect relevant and 
objective differences in the situation of the recipients. 

In a context in which the recipient moves to the territory of another Member State (for 
example, as a tourist or as a student), the recipient places himself in a situation very similar if 
not identical to that of recipients resident in the Member States where the service is provided. 
To the extent that the service is to be provided within the territory of the Member State of the 
provider, objective reasons linked to the regulatory framework or to market conditions 
prevailing in the country where the recipient is resident would not appear to be relevant in 
justifying different treatment. 

For instance, citizens who reside in one Member State but spend a considerable amount of 
time in the territory of another may want to benefit from favourable terms for mobile 
telephone subscription offers provided by operators established in the other Member State. It 
appears that sometimes these favourable terms are conditional upon evidence of residence in 
the Member State where the mobile phone operator is established. Similarly, students who 
intend to move to other Member States would appear to experience difficulties in hiring the 
services of real estate agencies to find suitable accommodation in the Member State where 
they will be pursuing their studies. It appears that in certain instances the provision of these 
services is made conditional on residence in the territory of the Member State where the 
service is to be provided. To the extent that the mobile customers or the students are able to 
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provide the evidence of the required security for the provision of these services, they should 
not suffer discrimination due to their permanent residence in another Member State. In 
principle, service providers should not refuse access to those recipients solely based on the 
fact that they are not permanently resident in the national territory. It cannot be excluded 
though that different conditions could be applied in certain cases where justified by objective 
criteria, such as for example the requirement to provide a proof of security to ensure payment 
of services where residence in other Member State would increase risk or cost of recovery of 
debts. 

4.2.1.3.Different treatment on grounds of residence when the service provider 
moves to provide the service 

In a context in which the provider needs to move to the place of residence of the recipient in 
order to provide the service, it becomes evident that the situation of the recipient is not 
comparable to that of recipients who are resident in the Member State of establishment of the 
provider. Objective reasons linked to the regulatory framework applicable to the provision of 
services in the other Member State or to the market conditions that prevail there (such as costs 
of the supply of the service in that territory or higher or lower demand or pricing by 
competitors in that market) become relevant. Thus, for example, additional costs due to the 
fact that the provider is moving to the territory of the recipient to perform the services are 
normally to be borne by the recipient who wishes to receive the service. These additional 
costs may be due, amongst others, to the provider not having storage infrastructure at his 
disposal under favourable conditions, to the provider having to comply with procedures linked 
to the service provision in another territory (such as the posting of workers or the need to give 
a notification) or to loss of revenue incurred in the area where they normally provide services 
while attending a request to supply in another territory. 

For example, if called upon to perform a service in the territory of another Member State, the 
director of a small carpentry firm could take into account the fact that the cost of moving his 
professionals to another Member State to provide a single service may well exceed the 
expected gains from that service provision and perhaps not even cover the loss of revenue 
derived from the inability to serve regular customers in its territory during that period. 
Although businesses are encouraged to ‘think European’ and to avail of opportunities that the 
internal market may offer to them, the non-discrimination provision does not impose a general 
obligation on companies to supply their services in circumstances in which such a supply 
would involve them travelling to the territory of Member States that do not belong to the area 
in which they have freely decided to target their activities. 

4.2.1.4.Different treatment on grounds of residence in online transactions 

In instances in which neither the provider nor the recipient moves to another territory, 
the analysis becomes more complex. This is particularly the case in an online context. Service 
recipients do not expect to be confronted with geographic frontiers in the online world. The 
internet has made service offerings much more available and transparent, with online 
comparison websites, money saving tools and subscription-based discount sites all making 
consumers much more aware of the different offers available. Different treatment becomes 
much more obvious in the online world and undermines citizens’ confidence in the internal 
market. 

When trying to buy online, customers sometimes learn only at the end of the ordering process 
that the desired product or service cannot be delivered into their territory. Customers also 
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sometimes note a sudden increase in the advertised price at the moment at which they indicate 
the country of residence or the place of delivery of the service. Unless delivery restrictions or 
the higher price can by duly justified by objective reasons, customers should not be 
discriminated against in this way due to their place of residence. 

As in the offline world, the non-discrimination obligation does not prevent service providers 
from actively targeting their advertising to certain territories only or from carrying out 
campaigns directed at selected recipients. Businesses are free to determine the geographic 
scope to which they target their activities within the European Union, even when selling 
online. Despite the removal of barriers for the provision of services that the single market has 
delivered, in particular with the implementation of the Services Directive, companies may 
still, for a number of reasons decide to target their offer only to their local market or to 
neighbouring markets.16  

Recipients face a variety of situations when they go online. In certain cases, recipients will not 
be able to obtain information on the conditions of access applicable to a service for recipients 
resident in other Member States. In other cases, consumers will be able to access information 
on the conditions of access applicable to recipients resident in other Member States but will 
not be able to acquire those services under the same conditions because delivery restrictions 
apply. Finally, in other cases recipients may also be able — if they actively seek for it — to 
access information on conditions applicable to recipients resident in other Member States and 
to avail of those conditions. 

National authorities should take into account the way in which differentiation is implemented 
when carrying out the assessment of the objectivity of the reasons put forward by service 
providers to justify different treatment. Techniques allowing service providers to identify the 
location of the recipient and thus to direct the consumer to the offer adapted to the territory 
where he is resident are not per se indicators of discrimination. However, when service 
providers target their activities to many Member States and recipients in each of these 
countries are completely barred from accessing information on the conditions of access 
offered to recipients resident in other Member States, this could be an indication of the fact 
that different treatment is being applied. Competent authorities will then have to assess 
whether or not such a different treatment is objectively justified. 

Technical means of different treatment online 

Different treatment becomes visible to the consumer through online transactions. The internet 
is a powerful tool that enables businesses to reach a greater number and variety of customers 
than by more traditional sales methods. Service providers however often use a variety of 
techniques, sometimes in combination with each other, to better delimit the area to which they 
target their offers on the internet. Examples of these techniques are territory-based banners on 
third party websites, paying for search engine optimisers in order to be found by consumers 
specifically in certain territories or investing in online advertisements that are displayed to 
users in a particular territory. 

Where service providers target their offers to several Member States, certain techniques allow 
them to adapt their advertising to each of the territories. It is important to stress that some of 
                                                           
16  According to the Commission Staff Working Paper ‘Bringing e-commerce benefits to consumers’ published 

on 12 January 2012, in 2010, nearly three out of four (74 %) EU retailers did not actively target their sales 
across borders into other EU countries. 
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these techniques that are used to identify the place of residence of the service recipient do not 
always constitute a discriminatory condition of access to a service. 

Examples of these techniques are automatic geolocation tools, which identify the location of 
the customer’s computer or device used to access the service online. A common way to 
geolocate the recipient is the IP look-up using the whois database.17 The result of this 
technique can be varied: sometimes recipients are technically barred from accessing domains 
addressed to other Member States. Sometimes recipients are automatically redirected to the 
domain names of other Member States but can circumvent the redirection manually. 

Geolocation can also be used in other ways, for instance by automatically selecting the 
country of residence from a list in a drop-down menu, based on the IP address. 

Another example is that of country-specific websites that adapt their language and design to 
the different target audiences and that may or may not feature different terms and conditions. 
When a company has subsidiaries or branches in different Member States, country-specific 
websites may be individually managed by each of those subsidiaries or branches, which will 
deliver the services for orders placed in their respective country-specific website. 

Accessing a country-specific website does not automatically imply that users are considered 
residents of that country and that it is possible for them to gain access to the prices and 
products and services offered on the website. Recipients may be able to access information 
but be denied later on, through the use of self-identification techniques, the possibility to 
acquire services, for example when entering credit card details or the delivery address. 

Self-identification includes asking customers about their place of residence through menus 
on the homepage. Self-identification can also be carried out through questions asked when 
registering for an account (necessary to make most online transactions) or when completing 
the purchase, which in most cases involves asking the customer to specify their place of 
residence. 

                                                           
17  WHOIS is a query and response protocol that is widely used for querying databases that store the registered 

users or assignees of an Internet resource, such as a domain name, an IP address block, or an autonomous 
system. 
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5. SOME EXAMPLES: AN IN-DEPTH LOOK AT CASES OF DIFFERENT TREATMENT 

The provision of a service under different conditions is not allowed in the absence of a direct 
justification by objective criteria. Recital 95 of the Services Directive lists some examples of 
objective criteria that can be invoked by service providers for different treatment. It refers to 
additional costs incurred because of the distance involved or the technical characteristics of 
the provision of the service, different market conditions, such as higher or lower demand 
influenced by seasonality, different vacation periods in the Member States and pricing by 
different competitors, extra risks linked to rules differing from those of the Member State of 
establishment and the lack of the required intellectual property rights in a particular territory. 
The Matrix study published in November 2009 identified drivers for differentiation in three 
categories: legal/regulatory drivers, including taxation and compliance costs, information 
costs, and legal uncertainty; supply-related drivers including cost of sales, and firm-related 
characteristics, such as corporate structure; and demand-related drivers including the nature of 
competition, the willingness to pay of different customer groups, and seasonality.18 

The task of competent authorities will be to undertake a case-by-case analysis with a view to 
determining whether any of the reasons quoted above are relevant for the service provision in 
question for which the different treatment is being applied. 

The examples below aim to provide some general indications to competent authorities on how 
the assessment of whether or not these objective reasons apply could be undertaken in each 
individual case.19  

Example 1: Refusal to supply due to a lack of delivery options 

Consumers resident on islands are sometimes refused supply when they seek to 
purchase goods from a provider in another Member State, due to difficulties in 
delivery. In principle, these consumers should be granted access to the delivery of 
goods to the extent that delivery options exist within the European Union. 
Additional delivery and freight charges can help businesses recover the additional 
cost incurred in these service provisions. 

The lack of alternatives for delivery can rarely be invoked by a service provider to refuse 
supply to a given Member State. For parcel deliveries up to 20 kg, the Postal Services 
Directive imposes an obligation on Member States to ensure the provision of universal postal 
services, including cross-border.20 This obligation means that at least one delivery option in a 
cross-border context should be available in all Member States.21 

                                                           
18  http://ec.europa.eu/internal_market/services/docs/services-dir/studies/20091210_article20_2_en.pdf, See 

Section 4. 
19  The examples provided in this section draw inspiration on real cases of which the Commission has been 

made aware but they do not necessarily reflect existing practices in the sectors mentioned.  
20  Despite this clear obligation on Member States, it would seem that in certain exceptional cases, refusal to 

supply by universal service providers in specific circumstances (e.g. force majeure) and/or specific 
geographical conditions (e.g. isolated islands) occurs. This refusal may result in service recipients resident in 
those areas having difficulties in accessing certain services. 

21  Service providers may however have concerns that they cannot achieve an appropriate level of service 
related to the delivery of their products; for instance with regard to the display of the product or taking back 
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Although delivery services should be available cross-border, the cost of the delivery service 
(be it the parcel delivery service or other alternative methods) chosen to supply services in 
another Member State may significantly differ from the cost applicable to deliveries in the 
Member State of establishment thus resulting in different conditions of access being offered to 
recipients resident in other territories.22  

The difference in delivery costs or in estimates of returning items to be borne by consumers 
may appear initially as discrimination. However, service providers are obliged to specify 
additional freight, delivery or postal charges in their transactions to consumers.23 This 
transparency should provide clarity to service recipients as to the reasons behind the 
difference in the conditions of access. 

Example 2: Refusals to supply due to contractual obligations 

Residents in one Member State have complained about being refused delivery of 
baby prams manufactured and sold through an exclusive distributor in another 
Member State where prices are much lower. The reason invoked by the exclusive 
distributor in that Member state was that the territory of the customer who wanted to 
acquire the pram had been reserved to another exclusive distributor and that they 
were bound by contractual agreements to sell prams only to customers resident in 
that territory. This clause however is likely to be in breach of competition law and 
thus it is unlikely that it can justify such a restriction of supply. 

When customers try to buy services in another Member State, they are sometimes told by 
distributors that the service cannot be delivered to them as the distributor is bound by 
contractual arrangements preventing him from serving territories reserved by their suppliers 
for other distributors. 

Service providers cannot be obliged to breach the contracts they have validly entered. 
However, these contractual obligations between independent undertakings can be invoked 
only to the extent that they do not breach competition law, and businesses are responsible for 
ensuring that their agreements and practices satisfy the requirements laid down in EU and 
national competition rules. 

For agreements considered in this context, the competition rules applicable to vertical 
agreements seem the most relevant.24 Vertical agreements are agreements for the sale and 

                                                                                                                                                                                     
returns in time for the products to be resold, or if return policies are comparably more difficult for their 
customers to manage. 

22  The difference could be due to different cost structures of postal operators, higher costs of cross-border 
delivery (e.g. longer logistical chain; additional administrative costs), type of delivery agreements made 
between operators), different levels of competition in the domestic and cross-border settings, or insufficient 
quantities (volume of items) sent into the territory of other Member States which would mean that service 
providers would not be able to avail of preferential rates for delivery services in those Member States. The 
internal handling of the procedures involved in shipping to another Member State may also be expensive for 
the trader, in particular concerning when selling lower-value goods. 

23 Article 6 of Consumer Rights Directive mentioned above in footnote 12. 
24  Whether a vertical agreement actually restricts competition and whether in that case the benefits outweigh 

the anti-competitive effects will often depend on the market structure. In principle, this requires an 
individual assessment. However, the Commission has adopted Regulation (EU) No 330/2010, the Block 
Exemption Regulation (‘BER’), which provides a safe harbour for most vertical agreements. Regulation 
(EU) No 330/2010 renders, by block exemption, the prohibition of Article 101(1) TFUE inapplicable to 
vertical agreements which fulfil certain requirements. 
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purchase of goods or services which are entered into between companies operating at different 
levels of the production or distribution chain, such as distribution agreements between 
manufacturers and wholesalers or retailers. For vertical agreements that cannot benefit from a 
block exemption, the Commission has provided guidance on how to assess its pro- and anti-
competitive effects in its Vertical Restraints Guidelines, which were revised in 2010.25 

To start with, for the present purposes, there is a need to differentiate between active and 
passive sales. Passive sales are those that have not been actively sought by the seller. Having 
a website and receiving and processing orders by a customer following a visit to the website, 
for example, constitutes passive selling. Active sales are sales that a distributor solicits, 
through marketing, sales visits etc. Online advertisement addressed to specific customers is 
explicitly recognised as a form of active selling. 

Restrictions of passive sales in the territory of other Member States laid down in distribution 
agreements are generally in breach of Article 101 TFEU. It is thus unlikely that service 
providers who have entered into exclusive distribution agreements with their suppliers can 
validly invoke clauses in their contracts containing restrictions of passive sales to cross-border 
service recipients resident in other Member States whose territory has been reserved for 
another exclusive distributor. 

Example 3: Higher prices imposed due to market conditions in the country of 
residence of the recipient 

Car rental companies renting motor vehicles with subsidiaries in all Member States 
set up country-specific websites for the delivery of their services, which do not allow 
for the circumvention of automatic geolocation techniques used to display different 
prices according to the Member State of residence of the recipient. Price differences 
in the various country-specific websites are significant, despite the fact that the 
differences are applied to the same service provision taking place in the same 
location and by the same provider and that costs of the supply of the service then 
would not appear to differ significantly on grounds of the place of residence of the 
customer. In this event, cost considerations alone would not appear to justify the 
partitioning of the market to the detriment of consumers. 

Market conditions are determined by a variety of factors which relate to both supply and 
demand in the market. On the supply side, businesses need to take into account costs such as 
the cost of providing the service (rental of necessary premises when there is a physical 
establishment, cost of labour), the cost of delivery, the cost of payment methods and customer 
support and advertising costs. Factors affecting demand include brand penetration, different 
preferences or requirements with regard to the level of service to recipients, for certain 
services such as tourism and car rental seasonality and different vacation periods and the 
presence and strength and marketing policies of competitors in each of the different 
territories. These different market conditions shape the geographic scope and the conditions 
under which service providers decide to actively offer their services in the various Member 
States. 

There are differences between customer groups in terms of how much demand the group has 
for a service at a given price and the way in which the group’s demand changes in response to 
price changes. The wording of Article 20 of the Services Directive, read in conjunction with 
                                                           
25 SEC(2010) 411, see http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf. 
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its Recital 95, indicates that a difference in willingness to pay could be invoked by businesses 
to justify the existence of different pricing and marketing policies by a service provider 
towards the various Member States. 

The use of the internet has made it much easier for consumers to make comparisons between 
service providers, even those located in other Member States. It is therefore to be expected 
that consumers will become more active in seeking out such favourable conditions offered 
online by service providers established in other Member States. The facilitation of price 
comparison means more transparent markets which increases competition and ultimately 
leads to price convergence. This is one of the sought-after benefits of the introduction of the 
euro. Practices that deliberately prevent customers from accessing information on the 
conditions of access applicable to recipients resident in other Member States should be subject 
to particular scrutiny by national authorities. Furthermore, price information provided on the 
web-site of the trader should be clear and comprehensible, informing the consumer prior to 
any purchase of the total price, including taxes and also information on freight or delivery 
charges.26 

Example 4: Higher charges for cross-border payments 

Drivers who use motorways in other Member States on a regular basis may wish to 
avail of the possibility to purchase toll-payment devices through which the driver 
can pay the applicable charges for the use of the road network by means of direct 
debit. Where this possibility is offered to subscribers in the Member State where the 
motorway is located, residents of other Member States should not be charged, in 
principle, a higher price solely on grounds that the account through which payment 
shall be made is located in another Member State. 

 

Regulation (EC) No 924/2009 on cross-border payments in the Community eliminates 
differences in charges for cross-border and national payments in euro, up to a maximum value 
of EUR 50 000, in all EU Member States. 

27
 Thus, charges for payment transactions offered by 

a payment service provider (e.g. the bank) have to be the same whether the euro payment is 
national or cross-border. The Regulation applies to all electronically processed payments, 
including credit transfers, direct debits and payments by means of debit and credit cards.  

Example 5: Refusal to supply because of intellectual property rights concerns 

A music download provider has acquired rights on the music it offers for all 
Member States, which it sells through country-specific websites offering slightly 
different repertoire in each Member State at different prices. When customers 
attempt to have access to certain tracks sold in Member States other than their 
Member State of residence they are denied access at the beginning of the ordering 
process. 

When the trader holds the required copyright and related rights necessary to deliver 
the service in other territories, the absence of required intellectual property rights 
will normally not justify a refusal to supply. The refusal to supply customers 

                                                           
26  See Article 8 of the Consumer Rights Directive mentioned above in footnote 12. 
27  The IBAN and in some cases the BIC may need to be supplied. 
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resident in other Member States will thus need to be objectively justified on other 
grounds. 

Holders of copyright and related rights have protection by virtue of the existence of their 
work, so copyright and related rights do not require registration. The exercise of copyright 
and related rights is territorial in nature: a right holder exercises his/her rights on the basis of a 
bundle of independent, national rights which have been harmonised in the EU under a series 
of directives adopted between 1991 and 2011. Notably, and for purposes of the delivery of 
online services, authors and other right holders have the exclusive right to authorise or 
prohibit the reproduction of their works or other protected subject matter; and to authorise or 
prohibit the communication of their works or other protected subject matter, including via the 
internet.28 While copyright and related rights are in principle limited to the territory of the 
state granting such rights, copyright holders can also grant multi territorial or pan European 
licences. The choice rests with the rights holder. 

A service provider may often need to acquire licences from more than one party.29 The costs 
associated with procuring licences include both the purchase price and a series of transaction 
costs. Music licensing is particularly complex, not least because of the split of rights within 
any given track. As far as the rights of authors are concerned, their licensing is largely based 
on collecting societies (the bodies responsible for the management of copyright and the 
collecting of royalties) which traditionally hold licence rights on a national basis. 

Within the boundaries of competition law, a rightholder may choose whether or not to grant 
authorisation at all, or for a particular territory, so the actual acquisition of licences depends 
on the successful conclusion of negotiations. Lack of the required authorisation for a 
particular territory is an objective reason that would justify the refusal of a service to 
consumers in the territory where the rights have not been cleared.30 

When a service provider has acquired the relevant rights for music download services. only 
in, say, three Member States, the service provider will not be able to make its services 
available to residents in the other Member States. In this situation, the provider could include 
a disclaimer at the beginning of the ordering process indicating that the music service can 
only be delivered in certain territories. This could help to alleviate negative consumer 
experience. 

However, it seems that even where service providers have acquired authorisation to provide 
access to copyright content across multiple territories, they sometimes choose not to do so. 
Indeed, in the last years some service providers have rolled out their services across the 27 EU 
Member States but still maintained restrictions on consumer access to services outside their 
Member State of residence. The limiting of offers of digital content to specific Member States 
represents an obstacle for consumers in other Member States who may wish to access that 
content. Traders, even when having cleared the necessary copyright and related rights to 
deliver a service, sometimes elect to restrict the service territorially, taking into account 
factors which are unrelated to copyright. In particular, commercial decision-making implies 
                                                           
28 Articles 2 and 3 of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on 

the harmonisation of certain aspects of copyright and related rights in the information society. 
29  http://ec.europa.eu/internal_market/services/docs/services-dir/studies/20091210_article20_2_en.pdf, see 

Section 4.3. 
30  The Commission will table a legislative proposals on Collective Rights Management in 2012 with the aim to 

help simplify the complex system of licensing music online and to improve the governance and transparency 
of collecting societies. 
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the balancing of the costs of providing a given service against the projected income that 
services can deliver. These costs may include: costs of providing access in terms of IT 
infrastructure and network; expected take-up taking into account local factors such as 
availability of high-speed broadband, pricing of content, competing services; language 
versioning; content rating, marketing and promotion etc. While an absolute lack of the 
required licences will normally constitute an objective refusal to supply a service, other 
reasons, in particular those not related to copyright, will have to be justified on a case-by-case 
basis. As indicated above, audio-visual broadcast services do not fall within the scope of the 
Services Directive.   
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6. FURTHER ROOM FOR IMPROVEMENT: REMOVING REMAINING OBSTACLES TO THE 
INTERNAL MARKET 

Service recipients should generally not be confronted with differences of treatment due to 
their nationality or residence. However, Article 20(2), of the Services Directive clarifies that 
if the service provider can provide objectively justified reasons for different treatment, it will 
not be considered discrimination. This Section briefly refers to a number of factors that are 
often invoked by businesses as possible reasons to establish different treatment and that have 
to be taken into account by competent authorities in their case-by-case analysis of a given 
conduct, as they may, in some instances justify different treatment given the current degree of 
completion of the internal market. 

Certain obstacles to the completion of the single market, particularly in the digital arena, have 
been identified by the Commission in recent years, including in the E-Commerce 
Communication.31 These areas are being prioritised in order for the obstacles to be eliminated 
as quickly as possible, to make life easier for businesses and consumers. 

It will be for competent authorities, in their case by case analysis, to take due account of the 
factors mentioned in this Section to determine whether in the case in question these elements 
could justify certain practices or not. The size of the provider is an additional element that 
might need to be taken into account in the analysis. Competent authorities are also encouraged 
to take due account of any legislative developments or case-law on the new possibilities 
offered by the internal market to business to avail of the internal market including the 
mandatory or voluntary character of those measures and any remaining obstacles. 

6.1. Payments 

With regard to payments, when a customer wishes to pay for his purchase using a credit card 
issued in another Member State, instances have been reported whereby the transaction has 
been blocked or higher charges applied. Member States, in line with Directive 2007/64/EC of 
the European Parliament and of the Council of 13 November 2007 on Payment Services in the 
Internal Market, may allow for the imposition of charges for the use of specific means of 
payment such as credit or debit cards. However, when Member States provide for this 
possibility, they may not discriminate against cards issued outside that Member State so that 
such foreign cards would attract surcharges while cards issued within the Member State in 
question would not. Enforcement of this rule has resulted in discriminatory practices being 
ended in certain Member States.  

Concerning charges for the use of certain types of payment instruments, Directive 
2011/83/EU of the European Parliament and of the Council of 25 October 2011 on Consumer 
Rights (‘the Consumer Rights Directive’), when implemented, will prohibit retailers from 
charging fees for the use of individual payment instruments that exceed the cost borne by the 
retailer for their use. In addition and as indicated above Article 8, paragraph 3, of the 
Consumer Rights Directive obliges, for contracts concluded after 13 June 2014, retailer 
websites to indicate clearly and legibly at the latest at the beginning of the ordering process 
whether any payment restrictions apply. Furthermore, the Commission’s follow up to the 

                                                           
31 Available at: http://ec.europa.eu/internal_market/e-commerce/communication_2012_en.htm. 
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January 2012 Green Paper ‘Towards an integrated European market for card, internet 
and mobile payments’ will address specific barriers to a more integrated payments market 
for card, internet and mobile payments, thereby leading to broader choice of and better access 
to payments means by consumers. 

6.2. Taxation 

With regard to national taxation, in particular VAT, when sales in other Member States make 
a service provider subject to a registration obligation in those Member States, the costs of the 
supply can increase, being proportionally higher for SME businesses. These may then be 
passed on to the customer or justify a refusal to supply. Furthermore, differences in the VAT 
rates applied to different products and services in the different Member States can explain 
certain price differences visible to the consumer. 

Some services that are commonly purchased cross-border include electronic services, for 
example software and ringtone downloads or access to online games. From 1 January 2015, 
operators established in the EU providing these services in the EU will charge VAT at the rate 
applicable in the Member State where the customer resides. While these new rules aim to 
reduce, even remove, the effect of competition between Member States’ VAT rates, they may 
generate costs due to additional complexity. A ‘mini One Stop Shop’ will be introduced as of 
the same date allowing businesses to register, declare and pay the VAT due in other Member 
States in their own Member State, reducing administrative burden and facilitating cross-
border provision of telecommunication, broadcasting and electronic services.   

6.3. Divergences in consumer protection and contract law rules 

One of the reasons businesses commonly give to explain difficulties in engaging in cross-
border trade is the cost of determining and complying with the applicable national consumer 
protection and contract law rules. When considering whether to offer their services in 
another Member State, service providers must consider what would happen if something went 
wrong and if they were to be taken to court by the customer. This was highlighted in the 
Matrix study. 

Thanks to a robust set of EU rules, consumers enjoy a common level of protection across the 
single market against, for example, unfair contract terms, faulty goods, contracts concluded 
online or outside the business’s premises.32 However, most of such EU acquis leaves Member 
States free to adopt more stringent rules, if duly justified by consumer protection reasons. As 
a result, Member States’ legal frameworks differ as regards consumer protection and contract 
law, which makes the determination of the applicable law very important for businesses. 

The determination of the competent court, the applicable law as well as the recognition and 
enforcement of judgments are regulated under private international law rules relating to cross-
border dispute resolution. These rules have been harmonised to a great extent at Union level. 

                                                           
32  See Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts (‘Unfair Contract 

Terms’), Directive 99/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guarantees (‘Consumer Sales Directive’). Directive 
97/7/EC of the European Parliament  and of the Council of 20 May 1997 on the protection of consumers in 
respect of distance contracts (‘Distance Selling Directive’) and Council Directive 85/577/EEC of 20 
December 1985 to protect the consumer in respect of contracts negotiated away from business premises 
(‘the Doorstep Selling Directive’), which currently provide for minimum harmonisation, will be replaced by 
the Consumer Rights Directive mentioned above. 
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Council Regulation (EC) No 44/2001 of 22 December 2000 of the European Parliament and 
of the Council on jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters (‘Brussels I Regulation’) is the most important legal instrument to 
determine which court is competent to handle a dispute.33 The Rome I Regulation34 (for 
contractual obligations) and the Rome II Regulation35 (for non-contractual relations) 
determine the applicable law. In the case of consumer contracts, private international law 
rules dictate that when the business is directing its activities to the country of the consumer, 
then the consumer protection rules in the consumer’s country apply in the same way as they 
apply to national service providers unless, in the case of services, the supply of services to the 
consumer takes place exclusively in a country other than that in which the consumer has his 
habitual residence.36 A case-by-case basis analysis is required to determine whether an 
activity is being directed to a given Member State. 

The costs of compliance with differing national rules might give rise to differences in prices 
and conditions of services supplied across borders. Similarly, service providers may be 
discouraged from directing their activities to other Member States to avoid having to alter 
terms and conditions under which the services are provided. Service providers may sometimes 
perceive the difficulties in complying with a range of different requirements as 
disproportionate to the revenue they could hope to earn by actively directing their activity to 
other Member States. Such costs due to the regulatory environment may then be passed on to 
the customer or justify a refusal to supply. However, such concerns generally do not come 
into play when the provider is not directing its activity to consumers in other Member States 
but when it is approached by a consumer in another Member State wishing to purchase its 
services. 

The EU has partially reduced these differences by harmonising certain areas of contract law. 
The current rules on EU consumer protection contain minimum requirements for unfair 
contract terms and sales and guarantees. Directive 2000/31/EC of the European Parliament 
and of the Council of 8 June 2000 (‘E-Commerce Directive’) contains basic provisions on 
online contracting. Finally, the Consumer Rights Directive improves the level of 
harmonisation of consumer protection legislation across the EU and achieves common rules 
in some important domains.37 The new rules set out in the Consumer Rights Directive will 
have to be transposed into national laws by the end of 2013.38 

                                                           
33  The Brussels I Regulation provides that actions against a person domiciled in a Member State can, as a 

general rule, be brought in the courts of that State. It also provides that cases resulting from a contractual 
relationship may be decided by the courts of the place of performance of the contractual obligation. In the 
case of consumer contracts, however, rules protecting the consumer apply. In order for those protective rules 
to apply, the Brussels I Regulation requires that the trader ‘directs its activities’ to the Member State in 
which the consumer is domiciled. (Article 15 (1) (c)). 

34 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 
applicable to contractual obligations (Rome I), OJ L 177/6, 04.07.2008. 

35 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law 
applicable to non-contractual obligations, OJ L 199/40, 31.07.2007 . 

36  See the Rome I Regulation, Article 6(4)(a). 
37  For distance and off-premises contracts, the information requirements for traders, the consumer’s right of 

withdrawal from the contract and the obligations for traders and consumers in case of withdrawal will be 
fully harmonised. Both consumers and traders will benefit from standard forms for the rights of withdrawal. 
Additionally, the Directive entails new harmonised rules on the passing of risk in sales contracts and the 
default time-limit for the delivery of goods as well as a ban on hidden charges, on pre-ticked boxes which 
impose surcharges higher than the trader’s actual costs for the use of a certain payment means (e.g. credit 
cards) and on charges for telephone hotlines higher than the standard telephone rate for calls. As to the 
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Furthermore, on 11 October 2011 the Commission proposed an optional Common European 
Sales Law.39 It aims to facilitate trade by offering a voluntary set of rules for cross-border 
contracts in all 27 EU countries which the parties can choose as the applicable law to cross-
border contracts for the sales of goods, digital content and limited number of related services. 
Thereby the proposal will contribute to the elimination of some of the internal market barriers 
stemming from diverging national contract law. This proposal is currently under negotiation 
in the European Parliament and in the Council. 

However even with the adoption of the Consumer Rights Directive and of the proposed 
Common European Sales Law, considerable barriers stemming from national contract laws 
in the EU remain. This is particularly relevant for the contracts falling completely outside the 
existing and proposed legislative measures. For instance, services contracts are almost entirely 
excluded from the scope of the Common European Sales Law and some contract law areas are 
not covered (e.g. legal capacity to contract or legal representation). Furthermore, considering 
the optional character of the proposed Common European Sales Law and its scope, once 
adopted the proposal will provide an optional tool to overcome the obstacles created by 
different contract laws. As it will not per se eliminate all barriers related to diverging contract 
laws, enforcement authorities may wish to take this into account in their case-by-case 
analysis. 

It is possible for disputes to arise in the context of a cross-border service provision. For 
instance, a consumer may want to take legal action if he had bought a product over the 
internet from another EU Member State but it never arrived; if a computer that he had bought 
while visiting another EU country did not work properly when he got it home, or if the 
construction company renovating his holiday home in another EU country did not do its work 
properly. When selling services, traders may fear being subject to such court proceedings if a 
dispute arises with a consumer who bought their services. 

Service providers may be unaware of how to resolve cross-border disputes in a simple, 
efficient and low-cost way through Alternative Dispute Resolution procedures. Settling 
disputes out of court through alternative dispute resolution (ADR) is faster, cheaper and easier 
than court proceedings. Actions proposed to enhance universal access to quality ADR across 
the EU will help businesses delivering services into other Member States better manage their 
customer relations and it can also save them some costs of potential court cases. 40 Thus they 
will remove disincentives for providers to deliver into the territory of other Member States. 
The creation of an EU-wide online platform (‘ODR platform’) providing consumers and 

                                                                                                                                                                                     
scope, contracts on the provision of utilities (water, gas, electricity) and contracts concerning digital content 
will also be covered by the new rules, but certain areas such as healthcare services, passenger transport and 
gambling will be excluded. 

38  It should be noted that the application of the Consumer Rights Directive to digital content (data produced 
and supplied in digital form such as computer programs, applications, games or music). Contracts for the 
supply of digital content are within the scope of the Directive, but the right of withdrawal is limited to 
situations where the performance of the contract has not yet begun or begun without the consumer’s prior 
consent or, if the digital content is provided on a tangible medium such as a CD, where the consumer has not 
yet unsealed it. The Consumer Rights Directive improves and clarifies the information rights for consumers 
when purchasing digital content. In particular, traders will have to inform (consumer) buyers of digital 
content not only about its compatibility with hardware and software, but also about the application of any 
technical protection measures or digital rights management, for example about a limitation on the right of 
the consumers to make copies of the content. 

39 See http://ec.europa.eu/justice/newsroom/news/20111011_en.htm.  
40  See http://ec.europa.eu/consumers/redress_cons/adr_policy_work_en.htm. 
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businesses with a single point of entry for resolving on-line the disputes concerning purchases 
made on-line in another EU-country should serve to that purpose. 

6.4. Debt recovery 

For service providers who cannot rely on advance payment, the cost of debt recovery in case 
of non-payment may deter them from providing services or selling their goods to customers in 
other countries. Some 2.7 % of all business transactions in Europe were written off due to bad 
debts in 2010,41 albeit mostly at national level. EU law on civil and commercial litigation can 
be used in cases which have a cross-border element to claim money owed. For instance, the 
European Payment Order offers a simplified procedure for cross-border monetary claims 
which are uncontested by the defendant. The European Small Claims Procedure is a 
simplified procedure which speeds up the processing of cross-border claims that do not 
exceed EUR 2000. The Commission has published practical guides on using these 
procedures.42 While both of these initiatives offer substantial assistance to providers wishing 
to claim payment for services rendered to a client in another Member States and the resulting 
judgment will circulate in the EU without any need for intermediate proceedings for 
recognition and enforcement, the judgment, would still need to be enforced in accordance 
with the national rules and procedures of the Member State where enforcement is sought. 

In this context, the Commission is currently undertaking a pilot project to support SMEs in 
facilitating cross-border debt recovery. Its main objective is to increase awareness, 
understanding and use of the legal instruments available for claims management, through 
financial support for a series of seminars and training sessions in EU Member States to inform 
SMEs about debt recovery management and the legal instruments available in this field. 

6.5. Private copying levies 

Rightholders have an exclusive right to authorise or prohibit the reproduction of their works 
(e.g. books, music, films) and other protected subject matter (e.g. phonograms, broadcasts). 
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 
harmonisation of certain aspects of copyright and related rights in the information society 
gives the Member States a possibility to provide for exceptions to this right. When protected 
content is copied by virtue of ‘private copying and reprography exceptions’,43 
rightholders’ harm must be compensated by means of a fair compensation. Member States 
often provide for fair compensation by imposing levies on goods that are typically used to 
produce copies (such as blank CDs, recording equipment, MP3 players, computers, printers, 
scanners, etc.) Important differences however exist between Member States’ levy systems as 
to the equipment which bears a levy or the methodology according to which the tariffs are set. 
These differences affect the smooth functioning of the Single Market. 

The Commission has launched a mediation process which brings key stakeholders together in 
order to identify key elements on which a workable agreement could be found. 44 The 
                                                           
41 Source: Intrum Justitia 2011 European Payment Index, see http://www.intrum.com/About-Us/European-

Payment-Index/. 
42 Available at: http://ec.europa.eu/civiljustice/publications/publications_en.htm. 
43  Article 5(2)(a) and Article 5(2)(b) of Directive 2001/29/EC of the European Parliament and of the Council 

of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information 
society. 

44  http://ec.europa.eu/commission_2010-2014/barnier/headlines/speeches/2012/04/20120402_en.htm. 



 

 
26

mediation touches in particular upon issues such as the devices subject to a levy, the 
methodology for tariff-setting and cross-border sales. At the same time, private copying and 
reprography is being analysed in the context of new digital forms of distribution of copyright- 
protected content and its implications for levy systems. 

On the basis of this mediation process, the mediator will formulate recommendations which 
could serve as a framework for possible legislative action. 
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7. CONCLUSIONS 

Article 20 of the Services Directive prohibits discrimination against service recipients on the 
basis of their nationality or country of residence. This applies to refusals to supply, to 
limitations of access to offers, or to offers subject to inferior conditions. Yet too often, 
consumers are disappointed. There are instances of refusal to provide a service or unequal 
conditions available for consumers from another Member State. Full implementation of 
Article 20(2) in the Member States should put an end to discriminatory practices in so far as 
they are not objectively justified. The following actions should help to ensure that this 
purpose is achieved. 

7.1. Enforcement of Article 20(2) by Member State authorities 

Reported complaints of different treatment have as yet very rarely translated into enforcement 
decisions by competent authorities in the Member States, not the least because it appears that 
in a good number of instances the problem was resolved amicably after involvement of 
enforcement authorities or consumer protection bodies. These authorities should ensure 
thorough follow-up of such cases where necessary. In instances of dispute with regard to 
service recipients’ rights, and where consumers and service providers have been unable to 
reach an amicable solution, including through the intervention of the relevant assistance 
bodies, Member State authorities should enforce the national provisions setting out service 
recipients’ rights under the Services Directive in accordance with the applicable national 
procedures. 

When assessing whether there is an objectively justified reason for a refusal to provide a 
service or to do so under different conditions, Member State authorities are encouraged to 
take into account progress made in the completion of the internal market and the further 
elimination of barriers. When action at EU level makes it possible for businesses to overcome 
certain current regulatory barriers to the provision of cross-border services, those businesses’ 
decision not to make use of those possibilities (resulting in a refusal to supply or in different 
treatment) should be normally supported by other objective justifications. Examples of such 
actions could include the completion of the Single Euro Payments Area or the legislative 
developments in the area of copyright. 

The Commission will coordinate the exchange of information and good practices between 
authorities with regard to their enforcement actions. 

7.2. The Commission’s role: Information and support to Member States, businesses 
and consumers 

The Commission services will follow up closely on the way in which the non-discrimination 
provision is enforced in the Member States and will coordinate a structured exchange of 
information and good practices between authorities with regard to their enforcement actions. 
The Commission services will also come forward with further specific guidance on the basis 
of experience with the national implementation of this provision and in order to take into 
account regulatory developments that will eliminate remaining barriers for cross-border trade. 
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The Commission services will continue to liaise with the business community, including 
through business representative organisations, chambers of commerce and other bodies, in 
order to educate them on their rights and responsibilities under Article 20(2) of the Services 
Directive. In this regard, the Commission will work with Member States to encourage 
providers in specific sectors to take action in order to ensure the quality of their service 
provision through quality charters for the application of this provision. 

It will also work with businesses to improve transparency and support efforts by businesses to 
ensure their customers can shop cross-border in the single market. 

7.3. Making the single market more tangible: steps businesses could undertake in 
applying the rights granted by Article 20(2) 

The Commission is working to ensure businesses can take advantage of the possibilities 
presented by use of the internet. Businesses may choose to focus on building a customer base 
in their local or national market. They may also pursue marketing campaigns in the Member 
States of their choosing. However, in order to prevent erecting artificial borders within the EU 
single market, an effort should be made to make it possible for consumers in other Member 
States to gain access to the services proposed in those target countries, especially those 
offered online. 

In order for Article 20(2) to take full effect, business providers are called upon to facilitate 
access to service recipients who want to benefit from the internal market. Discrimination 
based directly on grounds of nationality should no longer occur, as a rule. In addition, 
recipients who move to other territories and try to acquire services therein should not be 
faced, in principle, with discriminatory treatment on grounds of their place of residence as 
their situation will generally be comparable to that of recipients resident in the Member State 
where the service is provided. 

Businesses selling online should be encouraged to indicate in advance in a prominent place on 
their websites any possible delivery restrictions applying to their services. This practice will 
become an obligation further to the implementation of the recently adopted Consumer Rights 
Directive.45 

When businesses selling services online are approached by customers that are not resident in 
the Member States to which those businesses directly (implicitly or explicitly) target their 
online offers, refusals to supply or different treatment of consumers resident in other 
territories should only occur when it is justified by objective reasons. In the case-by-case 
assessment of these reasons, competent authorities may need to take due account of the size of 
the company providing the service. 

The non-discrimination clause requires a case-by-case assessment. However, particular 
attention should be given to cases where consumers face higher charges than would be 
imposed for a domestic transaction when they wish to pay for a service provided in another 
Member State by credit transfer or direct debit in euro. Consumers should, in principle, no 
longer be refused supply on the grounds that it is impossible to physically deliver goods in 
another Member State. Similarly, service providers should not rely on mere geographic 
factors to apply different conditions of access to their service, where there are no objective 
criteria to justify such differences.  
                                                           
45  Article 8(3) of the Consumer Rights Directive. 
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Transparency helps recipients to comprehend better the reasons behind a possible refusal to 
supply or a higher price in those cases in which these may be justified. Businesses are 
encouraged to provide reasons for the different treatment upon the request of the recipients. In 
those instances in which the business had already given clear indications in advance of the 
delivery restrictions applying to its offer, it will probably be easier for it to provide 
information to customers on the reasons for those delivery restrictions. When determining in 
advance the delivery restrictions that they apply, businesses will have identified the reasons 
that underpin their policy. 

A number of obstacles still make the provision of cross-border services difficult and hamper 
businesses from ‘thinking European’, both online and offline. These obstacles must be tackled 
so that businesses can fully exploit the opportunities that the internal market places at their 
disposal. Initiatives are underway at EU level to eliminate the remaining impediments to 
cross-border service provision. 
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 p
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už
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rim
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 p
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př
íje
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) D
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 p
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bá
m

 n
a 

zá
kl

ad
ě 

ob
je

kt
iv

ní
ch

 k
rit

ér
ií,

 z
ej

m
én

a 
úč

to
vá
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 d
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 d
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 p
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eg
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at
io
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se
rv
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e 
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e 
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 a
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 c
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di
tio
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f a
cc

es
s t

o 
a 

se
rv

ic
e 
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co

nt
ai

n 
di

sc
rim

in
at
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y 

pr
ov

is
io

ns
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tin
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 th
e 
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tio
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y 
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 p
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ce
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en
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 d
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iti
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e 
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 m
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 n
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e 
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t 
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e 
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 p
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 p
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en
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en
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 d
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r d
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 d
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t b
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r d
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 p
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 d
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e 
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ra
l r
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re
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in
g 
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ss
 to
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nd

 e
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e 
of

 se
rv

ic
e 
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tiv

iti
es

, A
rti

cl
e 

11
(1

) a
nd

 (2
) 

(1
) I

n 
re

sp
ec

t o
f t

he
 u

se
 o

f s
er

vi
ce

s p
ro

vi
de

d 
in

 th
e 

fr
am

ew
or

k 
of

 se
rv

ic
e 

ac
tiv

iti
es

, a
ll 

ki
nd

s o
f d

is
cr

im
in

at
io

n 
ba

se
d 

on
 th

e 
na

tio
na

lit
y,

 p
la

ce
 o

f r
es

id
en

ce
 o

r r
eg

is
te

re
d 

of
fic

e 
sh

al
l b

e 
pr
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ib

ite
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 u
nl

es
s t
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 a
re
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th

er
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ifi

ed
 c
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di

tio
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n 
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je
ct

iv
e 
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ns

id
er

at
io

n 
re
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te

d 
to
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e 
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e.
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) T
he
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en

er
al

 te
rm

s o
f c
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ct
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pp
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d 
by
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e 

se
rv

ic
e 

pr
ov

id
er
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r t

he
 u

se
 o

f t
he

 
se

rv
ic

e 
co
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tit

ut
in

g 
di
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in
at

io
n 

pr
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id
ed
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er
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ag
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ph
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) s
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 n
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 c
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e 
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 d
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 p
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  (
2)

 S
ub

je
ct

 to
 p

ar
ag

ra
ph

 (3
), 

a 
pr

ov
id

er
 w

ho
 p

ro
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de
s a

 se
rv
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to
 th

e 
ge
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l p
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 sh
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l 
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t d
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 p
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 re
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 p
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 p
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r m
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r d
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e 

co
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e 
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 d
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 c
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s b
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 d
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 D
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 d
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 p
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 p
ro

vi
di

ng
 a

cc
es

s t
o 

go
od

s o
r s

er
vi

ce
s 

an
d 

w
he

n 
cl

os
in

g,
 e

xc
ut

in
g 

or
 te

rm
in

at
in

g 
su

ch
 a

 c
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 c
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 c
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 c

ho
ic

e 
of

 a
 p

ro
fe

ss
io

n,
 w

he
n 

th
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 p
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 b
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 b
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fie
ld

 o
f s

oc
ia

l h
ou

si
ng

, w
el

fa
re

, h
ea

lth
, c
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 d
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 b
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 p
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ra
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