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BELGIUM

Questions 1-4:

The confiscation of proceeds of crime and instrumentalities is, under Belgian law, a penalty
ordered by a judge or court as a result of a conviction of the accused for a crime. The Belgian law
provides moreover for certain specific provisions to supplement the above-mentioned principle.
Confiscation may be utilized in particular situations as a security measure, in order to safeguard the
public safety by preventing the circulation of dangerous or illicit goods (such as weapons).The
Belgian legislations entails furthermore specific provisions for confiscation in case the offender is a
minor or a mentally ill person. The ‘system of non-conviction based confiscation’ as such is

however alien to the Belgian legal system.

Question 5:

The Belgian delegation maintains a principled opposition to the obligatory introduction of a
system for non-conviction based confiscation (hereafter NCBC). In conformity with article 54(1)(c)
of the UN Convention against Corruption, we subscribe to the idea that each Member States should,
in accordance with its domestic law, consider taking such measures as may be necessary to allow
confiscation of such property without a criminal conviction in cases in which the offender cannot be
prosecuted by reason of death, flight or absence or in other appropriate cases, without rendering the

system compensatory.

The existing Belgian legal regime is considered sufficiently balanced to overcome situations in
which the person concerned would be death, (permanent) ill or fugitive. The illness or escape of the
suspected or accused person would not hamper the prosecution, nor the conviction in absentia —
which entails a specific right of recourse — and subsequently confiscation. The added value of a
NCBC-system in these cases has therefore not been demonstrated. The decease of the person
concerned leads to the cancellation of the prosecution, as a result of which conviction and
subsequently confiscation will no longer be possible. The beneficiaries can not be held liable, unless

if they were aware of the illicit origin of the goods, whereby they can be prosecuted for laundering.
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The implementation of a NCBC-system into Belgian law would imply a significant review of the
national substantive criminal code (FR.: Code Pénal - NL: Strafwetboek) and the national procedural
criminal code (FR: Code d’Instruction Criminelle - NL: Wetboek van Strafvordering), as well as the

existing Special Laws, which all apply the ‘penalty-principle’.

Question 6:

Confiscation is, under Belgian Law, inseparable from the verdict of guilty of a person. It is
currently not possible to recognise and execute non-conviction based confiscation orders issued by
another Member State, regardless of the nature of the proceedings. Taken into account the different
national approaches concerning this topic, the Belgian delegation supports the idea to further
develop this line of thought, in order to effectively tackle organised criminal activities withing the

European Union.
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BULGARIA

1. Does your country have provisions allowing for the confiscation of the proceeds of
crime (i.e. assets derived from criminal activity) and instrumentalities of crime without

a criminal conviction?

Yes. On the 3 May 2012 the Bulgarian parliament adopted the Law on forfeiture in favor of the

State of illegally acquired property (prom. State Gazette Nr. 38 from 18.05.2012 r., in force since
19.11.2012 1)

The new law contains rules regarding non-conviction based confiscation (NCB). The main changes
introduced through this new Law are:

- shortening of the statute of limitation period from 25 years to 15 years;

- threshold of the asset value that falls within the notion of "significant value" which exceeds 250
000 Leva (BG currency) and which shall be treated as a prerequisite for confiscation of the

respective estate, if the legal sources for its acquirement have not been proven;

- introducing the civil procedure approach when threshold exceeds 250 000, then a civil court

decision would suffice (thus no need for the penal proceeding anymore);
- administrative offences will also be precondition to start a forfeiture procedure;

- introducing a new institution, that is the Inter-institutional Council for Managing of the
Sequestered Assets (ICMSA).

The Bulgarian Criminal/lllegal Assets Forfeiture Commission is entitled to act upon signals of
citizens. The other major change introduced by this new law concerns the nature of the asset which
could be subject to forfeiture civil procedures. The Commission should be entitled to persecute

assets acquired from illegal, and not only from criminal activities. This increases significantly the

application field of the law including in it some offences of administrative and not only criminal
nature, e.g. conflict of interests or discrepancy between tax declaration and real income. However, it
should be noted, that this new law applies only to property and not to instrumentalities of a given

crime.

2. If so, is a link to criminal proceedings required or are the confiscation procedures
totally independent from criminal proceedings? Please also clarify if the action to
confiscate the proceeds of crime or instrumentalities without a criminal conviction is

directed at the person (in personam) or at the asset (in rem).
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The action to confiscate is directed towards the assets (in rem proceedings).

With regard to the link to the criminal proceedings:

Since 19.11.2012 the Commission under the recently adopted law will be entitled to launch the
forfeiture proceedings immediately after a person has been indicted for crime from which it may be
presumed that he has benefited (the list of the crimes is contained in art. 22, para. 1). Thus, it will be
no longer necessary for the Commission to wait the end of the three - instance procedure engaged
before the criminal courts. Moreover, forfeiture proceedings could be launched if the person has not
been indicted for a crime, because there has been refusal for launching criminal proceedings or the
criminal proceedings have been discontinued due to: amnesty, statute of limitation, continued
consciousness disorder, death or transfer of the criminal proceedings in another state (art. 22, para.
2). Furthermore, proceedings should be launched also where the criminal proceedings have been
broken off (interrupted) and the person can not be indicted, because of one of the following reasons:
1/ after committing the crime the person has fallen into a consciousness disorder of short duration or
has other heavy illness; 2/ immunity; 3/ the address of the person is not known and it can not be

found (art. 22, para. 3).

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?
The confiscation (forfeiture) procedures should always take place before a civil court.

4. Does your legislation provide for particular requirements that need to be met in order
for the provisions for non-conviction based confiscation to apply (for ex. when the

suspect is not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

The recently adopted Bulgarian legislation on NCB confiscation prescribes for specific
requirements, which should be met in order the forfeiture proceedings to be launched. Some of
them have already been listed in the answer under question 2 (illness, amnesty, death, unknown

address, immunity, transfer of proceedings etc.).
Other important prerequisites for those proceedings are, that:

1) the assets should be of “significant value", which means that they must exceed 250 000 BGN
(approx. 125 000 Euro) in case of a committed crime and 150 000 BGN (approx. 75 000 Euro) in

case of an administrative offence (See the Additional provisions, point 7 and art. 24, para. 1);
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2) the examination period is 15 years, counted backwards since the date of the launch of the

examination (art. 27, para. 3).

5. If your country does not have provisions allowing the confiscation of the proceeds of
crime and/or instrumentalities of crime without a criminal conviction can you indicate
the potential legal obstacles to their introduction in your country?

The Bulgarian domestic legal order allows it for the proceeds of crime to be confiscated without a

criminal conviction.

6. Is it possible in your national system to recognise non-conviction based confiscation

orders issued by another Member State:
e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.

Non conviction based confiscation orders issued by another Member State could be recognised in

Bulgaria only if they have been issued by a criminal court. Otherwise, there are no means under the

current Bulgarian law such decisions of foreign authorities to be recognised and executed in
Bulgaria. This regime results to a significant degree from the provisions of Framework decision
2006/783/JHA, that has been transposed in the Law on recognition, execution and transmission the
criminal confiscation or civil forfeiture decisions and decisions for imposing the financial penalties.
According to recital 8 and article 1 of the cited FD its purpose is the mutual recognition amongst the

Member States of confiscation orders issued by a court competent in criminal matters. Furthermore

the FD in its article 7, para.5 gives the MS the possibility to derogate trough declaration the
recognition of confiscation orders issued under the extended powers of confiscation and in its article
8, para. 2, letter “g” provides for a refusal ground in the same case. All these provisions hamper the
mutual recognition amongst the MS of the European union and there is a need of creation of a new
more efficient legal instrument on mutual recognition or redrafting of the existing EU legal

framework in this field.
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EXPLANATORY NOTES TO THE
ACT ON FORFEITURE TO THE EXCHEQUER OF UNLAWFULLY ACQUIRED ASSETS

The Act addresses a number of shortcomings with respect to the effective confiscation of illicit
profits and makes an important step forward in establishing in Bulgaria regulations, which are not
provided for at EU level:

1. It intorduces the extended confiscation, in which a criminal conviction is followed by the
confiscation not only of assets associated with the specific crime, but of additional assets which
the court determines are the proceeds of other, unspecified crimes;

2. It provdies the necessary legal ground for non-conviction-based confiscation, in which civil
procedure applies to recover illicit assets;

3. It puts in place appropriate mechanisms to ensure that assets in danger of being hidden or
transferred out of the jurisdiction are able to be immediately frozen/seized while the request for
judicial freezing/seizure is pending; and

4. It provides procedures for tird party confiscation

The Act introduces a new institute in the Bulgarian legal system: the institute of civil forfeiture of
unlawfully acquired assets. The Act contains the following general provisions and basic institutes:

* The proceeding under the Act is conducted notwithstanding the criminal or administrative
penalty proceeding against the person under examination and/or the persons closely linked with
that person. The proceeding targets specified assets and has as an objective to identify the means
and the sources for the acquisition of these assets. An enforceable sentence of conviction is not a
condition precedent for the forfeiture of assets.

» Legitimate occasion: criminal prosecution undertaken against a particular person (Article 22
(1)), or where it is not possible to conduct the criminal prosecution (Article 22 (2) and (3)), as
well as an administrative violation ascertained (Article 24)). The requirement to have these
formal prerequisites is intended to restrict the number of persons who could come within
the scope of the law.

* Apportionment of the burden of proof: the State, acting through the Forfeiture Commission,
establishes a significant lack of correspondence (BGN 250,000) in the assets of the natural
person under examination, which raises the presumption that particular assets have been
acquired unlawfully. The presumption is rebuttable. The persons under examination must
prove the legitimate nature of the assets.

* A proceeding for imposition of injunctions on the assets and for forfeiture to the Exchequer,
which is conducted before a civil court according to the procedure established by the Code of
Civil Procedure.
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The Act seeks justice through imposition of restrictions on ownership, which are applied to the
extent necessary. This is an admissible restriction of the right to own property and its
inviolability according to Article 1 of Protocol No. 1 to the European Convention on Human
Rights: “Every natural or legal person is entitled to the peaceful enjoyment of his possessions.
No one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law. The
preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties.”

A principle of proportionality is introduced (Article 4), according to which the Commission and
the court can determine, upon the commencement, conduct and determination of the result of the
proceeding, whether the restrictions on ownership would accomplish the objective of the Act. In
both cases, the result of this determination is a reasoned decision or judgment which is subject to
judicial review. Therefore, the objective of the law is not to confiscate any assets whatsoever from
any person whatsoever but to counter organised crime, attacking its economic foundations.

The Act does not provide a definition of “‘unlawfully acquired assets’ but specifies them:

By delineating its subject matter even in Article 1 as any assets “for the acquisition of which
a legitimate source has not been identified”. The legislator adopted the understanding that it
is not possible to list exhaustively the legitimate sources for the acquisition of assets, which
also makes it impossible to specify the manners of unlawful acquisition. Any legal
definitions to this effect would have a restrictive impact on citizens’ economic activity.

The legitimate sources are evident from the provision of Article 28, which covers the scope
of the examination by the Commission authorities. These are: the customary and
extraordinary income of natural and legal persons, credits, revenue from transformation of
assets (where the assets are lawfully acquired) etc. This listing is not exhaustive because all
means of proof under the Code of Civil Procedure are available to the person under
examination in order to satisfy the Commission as well as the court that his or her means
and, ultimately, the assets are from a legitimate source.

The scope of the assets which can become subject of examination and forfeiture is thus narrowed to
assets generated by criminal activity and administrative violations. This indicates that the Act
does not target the assets of ordinary citizens.

THE COMMISSION

The Act provides for the establishment of a specialised body to identify unlawfully acquired
assets. This is the Commission for Forfeiture of Unlawfully Acquired Assets, which has local
units and authorities. The name of the Commission may mislead one to assume that it is the
body which confiscates the assets, but it merely identifies the assets, whereas the forfeiture is
effected by judgment of a civil court:

The Commission is a specialised State body — a collective authority which consists of five
members, including a Chairperson and a Deputy Chairperson.
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* Local entities: Territorial directorates, located in the geographical jurisdictions of the six
appellate courts, are local units of the Commission, and they are headed by directors and are
assisted in their operation by inspectors. Territorial burecaus with areas of operation
designated in the Rules referred to in Article 20 may be established with the territorial
directorates. The directors of territorial directorate and the inspectors at those directorates
are authorities of the Commission.

* Guarantees of independence and professionalism:

- Manner in which the Commission is constituted: quotas of the various executive and legislative
authorities: “The Chairperson of the Commission shall be appointed by the Prime Minister. The
Deputy Chairperson and two of the members shall be elected by the National Assembly, and one of
the members shall be appointed by the President of the Republic” and

- Publicity of the election of the members of the National Assembly quota (Article 7):
nominations for members of the Commission who are elected by the National Assembly are put
forward by the parliamentary groups. The National Assembly may not elect to the Commission
more than one member nominated by one and the same parliamentary group. The nominations for a
Deputy Chairperson and for members from the quota of the National Assembly must be laid before
the National Assembly not earlier than three months and not later than two months prior to the
expiry of the term of office of the Commission and must be published on the Internet site of the
National Assembly. The National Assembly conducts a hearing of the nominated candidates who
satisfy the requirements of the Act and elects separately a Deputy Chairperson and two members of
the Commission.

- General oversight by the National Assembly of the activity of the Commission (Article 14).

- Single term of office: five years.

- Requirements for education, experience, incompatibility of the members of the Commission
and its authorities, remuneration of the members of the Commission etc.

The Act regulates the terms and procedure for forfeiture to the Exchequer of unlawfully acquired
assets.

THE CONDITIONS FOR FORFEITURE FALL INTO SEVERAL GROUPS:

1. Legitimate occasion: commission of a criminal offence or an administrative violation within
the meaning of Article 24:

1.1A criminal offence from the catalogue of the offences exhaustively listed under Article 22 (1),
which cover murder, serious intentional offences against the person, serious intentional offences
against citizens’ and State property, sexual offences, organised crime group, terrorism,
kidnapping, blackmail, trafficking in human beings, trafficking in narcotics, aggravated fraud,
including fraud affecting EU funds and computer fraud, cross-border smuggling, money
laundering, offences against the banking, tax, financial and currency system, serious official
malfeasance, manufacture of and trade in weapons;

1.2 An enforceable written statement ascertaining an administrative violation of a nature to
generate a benefit, provided the benefit is to an amount exceeding BGN 150,000 at the time of
its acquisition and the benefit cannot be forfeited according to another procedure;

1.3 Impossibility to conduct criminal prosecution in the hypotheticals specified in Article 22 (2) and
3.
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2. Purpose of the examination: to establish the nature of the assets of the person under
examination. If a significant lack of correspondence in the assets of the person under
examination is established as a result of the examination, these assets are presumed to have
been acquired unlawfully (Article 21). “Significant lack of correspondence” is an extent of the
lack of correspondence between the assets and the net income which exceeds BGN 250,000 for
the entire period under examination, and “net income” is income, revenue or sources of
financing net of the amount of the customary and extraordinary expenses incurred by the person
under examination and his or her family members (Item 7 and Item 5 of § 1 of the
Supplementary Provision).

3. Subject of examination: the assets of the person under examination, or persons closely linked
with him or her, other third parties, including legal persons. The idea is to trace the assets
despite the dispositions for the purpose of its concealment:

3.1 assets which were transferred to persons closely linked with the person under examination

during the period under examination (Article 65). This includes assets which are subject to

inheritance up to the portion received by the heir (Article 71).

3.2 assets which were transferred during the period under examination through onerous transactions

to mala fide third parties (natural or legal persons) (Article 67 and Article 68).

3.3 assets transformed into other assets.

4. The assets for the acquisition of which a legitimate source has not been identified are forfeited.
These are the assets for which a significant lack of correspondence has been established.

FORFEITURE PROCEDURE:
1. Procedure under the Act:

1.1 First (preliminary) stage: an examination carried out without the participation of the person
under examination (ex parte proceeding) in order to surprise and forestall disposition of the
items of property.

1.2 Second stage: the forfeiture proceeding proper, which commences by a motion for an
injunction and forfeiture submitted to the general civil courts and according to the procedure
established by the Code of Civil Procedure.

2. Examination:

2.1 Competent authority: the territorial directorate concerned, mandatorily commences by an
act of the director of the territorial directorate after being apprised or at the discretion of
the directorate itself (acting sua sponte).

2.2 Depending on the legitimate occasion, the territorial directorate is apprised by means of:

* A notification by the prosecutor to the effect that a person has been constituted as an
accused of the commission of a criminal offence from the list under Article 22 (1);

* A notification by the prosecutor to the effect that institution of a criminal proceeding has
been refused or a criminal proceeding in progress has been terminated on any of the grounds
covered under Article 22 (2) (ensuing amnesty, lapse of the period of prescription provided
for in the law, lapsing of the actor in a sustained mental derangement which precludes
sanity, death of the actor, admission of a transfer of a criminal proceeding in respect of the
person to another State);
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* A notification by the prosecutor to the effect that the criminal proceeding in connection
with an offence covered under Article 22 (1) has been suspended and the person cannot be
constituted as an accused party because: after commission of the offence, the person has
lapsed in a short-term mental derangement which precludes sanity or suffers from another
grave disease; the person enjoys immunity or his or her address is unknown and he or she
cannot be found;

* A notification by the Ministry of Justice o the Commission of each case of a criminal
proceeding instituted in another State or of an enforceable sentence passed by a foreign court
on a Bulgarian citizen for criminal offences equivalent to the offences covered under Article
22 (1);

* A notification by the Supreme Cassation Prosecution Office and the Ministry of Justice to
the Commission upon transfer of a criminal proceeding;

* A notification by the administrative sanctioning authority, where there is an enforceable
written statement against a person in connection with an administrative violation.

2.3 The territorial directorate acts sua sponte (an examination commences at the
discretion of the territorial directorate) after notification by:

+ state and municipal bodies or officials who, in the line of duty, have become aware of the
acquisition of a benefit from an administrative violation to a value exceeding BGN
150,000;

e citizens.

3. Upon conduct of the examination, the Commission interacts with other State bodies: the
prosecuting magistracy, the administrative sanctioning authorities, the Ministry of Interior,
the State Agency for National Security, the tax and customs administration, the courts, the
banks, in order to identify the source of the assets of the person under examination (so as to
prepare a comprehensive profile of the economic activity of the person under examination).

4. Timeframes within the Commission and its authorities must act:

4.1 One year, extendable by up to six months by a decision of the Commission, for conduct of
the examination (Article 27 (1) and (2)).

4.2 Three months after imposition of the precautionary measures for bringing an action for
forfeiture (Article 74 (1)). Within that time limit: one month after the imposition of the
precautionary measure for the person under examination to submit a written declaration
(Article 57 (1)); one month for the director of the territorial directorate to submit a report to
the Commission after considering the objections of the person under examination (Article 61
(1)); and one month for the Commission to adopt a decision on bringing an action for
forfeiture (Article 61 (2)). This time limit is peremptive (Article 74 (4)).

5. Time span of the examination: fifteen years, reckoned backwards from the date of its
commencement (Article 27 (3)).

6. Prescription period: fifteen years as from the moment of acquisition of the assets (Article
73).
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DEFENCE OF PERSON UNDER EXAMINATION:

1. Legitimate occasion for commencement of the examination before the Commission:
commences solely in the cases expressly listed in the Act (Articles 22, 23 and 24).

2. A motion for the imposition of precautionary measures is submitted to the court only after
sufficient data have been collected by the examination raising a reasonable presumption that the
assets have been acquired unlawfully — Article 37.

3. The court grants an injunction if the motion is supported by sufficient evidence. If the
court is not satisfied with the quality of the evidence collected, the court does not grant an
injunction — Article 38.

4. Participation of the person under examination:
- Initial point: after imposition of the precautionary measures (Article 60 (1)). But at an earlier point,
too, after adoption of a decision by the Commission on bringing an action for precautionary measures.
This decision is appealable according to the procedure established by the Administrative Procedure
Code (Article 11 (5)).

- The Commission affords the person under examination an opportunity to familiarise himself or
herself with all materials concerning him or her and allows this person a period of one month to
lodge objections and to present evidence.

- An opportunity to use defence by counsel as from the same moment (Article 60 (4)).
- Completing the declaration is not obligatory.

- The explanations given by the person under examination and the declarations submitted under
Articles 57 and 58 may not justify the initiation of criminal prosecution against that person, nor can
they be used as evidence in support of a criminal charge.

After imposition of the precautionary measures by the court: remedies under the Code of Civil
Procedure (appealability of the precautionary measures by the person under examination and by the
third parties).

Possibility, in the cases of urgent need, to approach the court with a petition to authorise the effecting of
a payment or other steps disposing of the assets whereupon an injunction has been imposed (Article 40).

After an action for forfeiture of the assets is brought: a possibility to invoke all evidence admissible
under the Code of Civil Procedure to prove a lawful origin of the assets (Article 77). Where proving by
means of a written document is required, conclusions adverse to the respondent may not be made if it is
proved that the document has been lost or destroyed not through the fault of the party (Article 77 (5)).

The case is examined according to the procedure established by the Code of Civil Procedure.
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DEFENCE OF THIRD PARTIES

1. Persons who have commenced a proceeding against the assets subject to the examination enjoy
a preemptive right to satisfaction (Article 55).

2. The proceeding is public (after imposition of the injunctions) and third parties have an
opportunity to participate, including by representing counsel:

- they are invited to submit declarations on the assets subject to examination (Article 58);
- they are notified of the precautionary measures and can appeal them (Article 38 (4));

- the institution of the asset forfeiture case is made public by a notice in the State Gazette,
and the third parties are allowed a period of three months to present their claims to the
assets (Article 76 (1)).

3. Any person, who has sustained detriment as a result of legally non-conforming acts, actions
or omissions by the authorities or by the officials under this Act, committed in the course of,
or in connection with, the execution of the powers or in the line of duty of these authorities
and officials, may bring an action for compensation against the State under the terms and
according to the procedure established by the Act on the Liability of the State and the
Municipalities for Detriment (Article 91). A provision is also made for an amendment to this
effect of the Act on the Liability of the State and the Municipalities for Detriment (§ 9 of the
Transitional and Final Provisions).

MANAGEMENT OF FORFEITED ASSETS BY THE STATE

An Interdepartmental Board for Management of Forfeited Assets is established (Article 87) as a
collective authority which consists of deputy ministers designated by the Minister of Justice, the
Minister of Finance, the Minister of Economy, Energy and Tourism, the Minister of Labour and Social
Policy, and the Minister of Regional Development and Public Works. The Board is chaired by a Deputy
Minister of Finance.

FORFEITURE TO THE EXCHEQUER OF UNLAWFULLY ACQUIRED ASSETS ACT

Chapter One
GENERAL PROVISIONS

Article 1. (1) This Act regulates the terms and procedure for forfeiture to the Exchequer of
unlawfully acquired assets.

(2) Any assets for the acquisition of which a legitimate source has not been identified shall
be treated as assets referred to in Paragraph (1).
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Article 2. The proceeding under this Act shall be conducted notwithstanding the criminal or
administrative penalty proceeding against the person under examination and/or the persons closely
linked therewith.

Article 3. (1) This Act shall have as an objective to protect the interests of society and to
restore the sense of justice in citizens by preventing and limiting the possibilities for unlawful
acquisition of assets and disposition thereof.

(2) To accomplish the objective referred to in Paragraph (1), restrictions may be imposed on
ownership while respecting the right to defence of the persons affected and preventing a risk of
injustice.

Article 4. The restrictions on ownership provided for in this Act shall be applied to the
extent necessary to accomplish the objective of this Act.

Chapter Two
AUTHORITIES IDENTIFYING UNLAWFULLY ACQUIRED ASSETS

Article 5. (1) The Commission for Forfeiture of Unlawfully Acquired Assets, hereinafter
referred to as “the Commission”, shall be an independent specialised standing State body.

(2) The Commission shall be a legal person with a head office in Sofia and shall be a first-
level spending unit.

(3) The operation of the Commission shall be assisted by an administration.

(4) The territorial directorates, located in the geographical jurisdictions of the appellate
courts, shall be local units of the Commission which shall be headed by directors and shall be
assisted in the operation thereof by inspectors. Territorial bureaus with areas of operation
designated in the Rules referred to in Article 20 herein may be established with the territorial
directorates.

Article 6. (1) The Commission shall be a collective authority which shall consist of five
members, including a Chairperson and a Deputy Chairperson.

(2) The Chairperson of the Commission shall be a person who has graduated in Law from a
higher educational establishment and who has at least twelve years of relevant experience. The
Deputy Chairperson and the members of the Commission shall be persons who have graduated in
Law or in Economics from a higher educational establishment and who have at least five years of
relevant experience.

(3) The Chairperson of the Commission shall be appointed by the Prime Minister. The
Deputy Chairperson and two of the members shall be elected by the National Assembly, and one of
the members shall be appointed by the President of the Republic.

(4) The National Assembly may not elect to the Commission more than one member
nominated by one and the same parliamentary group.

(5) The term of office of the Commission shall be five years and shall commence as from
the day of election or, respectively, appointment of the full complement thereof.

Article 7. (1) The nominations for a Deputy Chairperson and for members from the quota of
the National Assembly shall be laid before the National Assembly not earlier than three months and
not later than two months prior to the expiry of the term of office of the Commission and shall be
published on the Internet site of the National Assembly.
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(2) The competent committee of the National Assembly shall conduct a hearing of the
nominated candidates who satisfy the requirements of this Act and shall lay before the National
Assembly a report summarising the results of the said hearing.

(3) The National Assembly shall elect separately a Deputy Chairperson and two members of
the Commission.

Article 8. (1) Eligibility for membership of the Commission shall be limited to legally
capable Bulgarian citizens who:

1. have not been convicted of a premeditated indictable criminal offence, regardless of
whether rehabilitated;

2. have not been released from criminal responsibility for a premeditated indictable criminal
offence with imposition of an administrative sanction;

3. have not been disqualified from holding a particular public office or from practising a
particular occupation or activity;

4. have been cleared for access to information classified as “Top Secret”.

(2) No member of the Commission shall be entitled to hold office for two successive terms.

(3) A member of the Commission may not:

1. hold office in State or municipal bodies;

2. pursue commercial activity or be a partner, a managing director or a member of
supervisory, management or control bodies of any commercial corporation, co-operative, State-
owned enterprise or not-for-profit legal entity;

3. receive remuneration for pursuit of activities under contract or under a civil-service
relationship with any State or public organisation, with any commercial corporation, co-operative or
not-for-profit legal entity, natural person or sole trader, except for scientific research and teaching
or for exercise of copyright;

4. practise a liberal profession or any other gainful occupation;

5. be a member of any political party or coalition, of any organisation pursuing political
goals, engage in political activity or engage in any activities which affect the independence thereof.

(4) If an elected or appointed member of the Commission, as the case may be, is
incompatible under Paragraph (3), the said member must take the necessary steps for elimination of
the incompatibility within one month after the election or appointment, as the case may be.

Article 9. (1) The legal relationship with a member of the Commission shall be terminated
prior to the expiry of the term of office of the said member by the relevant authority upon:

1. death;

2. tendering of a resignation;

3. objective inability to execute the duties thereof for a period exceeding six months;

4. conviction of a premeditated indictable criminal offence or release from criminal
responsibility for a premeditated indictable criminal offence with imposition of an administrative
sanction;

5. incompatibility under Article 8 (3) herein, unless the necessary steps for the elimination
of the incompatibility within one month after the election or appointment, as the case may be;

6. serious breach or systematic dereliction of the official duties;

7. entry into effect of an act whereby a conflict of interest is ascertained under the Conflict
of Interest Prevention and Ascertainment Act;

8. attainment of the age of 65 years;

9. withdrawal of the clearance for access to information classified as “Top Secret”.
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(2) Upon occurrence of any circumstances referred to in Paragraph (1), the electing or
appointing authority, as the case may be, shall be notified for the conduct of a new election or
appointment, as the case may be.

(3) Upon the release from office of a member of the Commission prior to the expiry of the
term of office thereof, the electing or the appointing authority, as the case may be, shall elect or
appoint, as the case may be, a new member within one month after any such release to serve the
remainder of the term of office of the released member.

Article 10. (1) The Chairperson of the Commission shall receive a basic monthly
remuneration to an amount equivalent to 85 per cent of the basic monthly remuneration of the
Chairperson of the National Assembly.

(2) The Deputy Chairperson shall receive a basic monthly remuneration to an amount
equivalent to 80 per cent of the remuneration of the Chairperson of the Commission.

(3) The rest of the members of the Commission shall receive a basic monthly remuneration
to an amount equivalent to 75 per cent of the remuneration of the Chairperson of the Commission.

(4) The members of the Commission shall not be entitled to additional cash incentives.

Article 11. (1) The Commission shall adopt decisions on:

1. institution of a proceeding under this Act; any such proceeding shall include submission
to the court of a motion for imposition of precautionary measures and of an action for forfeiture to
the Exchequer of unlawfully acquired assets;

2. termination of the examination under Article 27 herein or on extension of the time limit
for the said examination;

3. refusal to institute a proceeding under this Act;

4. termination of the proceeding under this Act;

5. conclusion of a settlement under Article 79 herein;

6. appointment of the directors of territorial directorate and, upon nomination by the said
directors, of the inspectors at the said directorates, as well as on a modification and termination of
the employment relationships therewith;

7. exercise of other powers provided for in this Act.

(2) The decisions of the Commission shall be adopted by a majority of more than one-half of
all members and shall have to be reasoned. The reasons shall state the facts, the evidence on the
basis of which the facts have been established, as well as the legal conclusions drawn.

(3) The reasoned refusals of the Commission referred to in Item 3 of Paragraph (1) shall be
published forthwith on the Internet site of the Commission in compliance with the requirements of
the Personal Data Protection Act and of the Classified Information Protection Act.

(4) Minutes of proceedings shall be taken at the meetings of the Commission.

(5) The decisions shall be appealable according to the procedure established by the
Administrative Procedure Code. An appellate review of a decision shall not stay the enforcement
thereof.

Article 12. (1) The Chairperson of the Commission shall:
. represent the Commission;
. organise and direct the operation thereof;
. schedule and preside over the meetings;
. control and be responsible for the implementation of the budget;
. issue penalty decrees on violations committed under this Act;
6. conclude, modify and terminate the employment relationships with the employees of the
administration.

DA W -
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(2) The Deputy Chairperson of the Commission shall assist the Chairperson and shall
deputise therefore in his or her absence.

Article 13. (1) The directors of territorial directorate and the inspectors thereat shall be
authorities of the Commission.

(2) Eligibility for appointment as directors at the territorial directorates shall be limited to
persons who have graduated in Law or in Economics from a higher educational establishment and
have at least five years of relevant experience and who satisfy the requirements for occupation of
the position under Article 8 (1) herein, as well as the requirements for incompatibility under Article
8 (3) herein after conduct of a competition.

(3) Eligibility for appointment as inspectors at the territorial directorates shall be limited to
persons who have graduated in Law or in Economics from a higher educational establishment, who
satisfy the requirements for incompatibility under Article 8 (3) herein after conduct of a
competition.

Article 14. (1) The National Assembly shall exercise parliamentary oversight of the activity
of the Commission.

(2) The members of the Commission shall be obligated to appear, upon invitation, at the
National Assembly and to provide the information requested.

Article 15. (1) Annually, not later than the 31st day of March, the Commission shall present
a report on the activity thereof at the National Assembly.

(2) The report shall furthermore be provided to the President of the Republic and to the
Council of Ministers and shall be published on the Internet site of the Commission.

Article 16. (1) The information that has come to the knowledge of the members of the
Commission, of the directors and of the inspectors at the territorial directorates, as well as of the
employees in the administration, in the course of or in connection with the execution of the duties
thereof shall constitute an official secret.

(2) Upon assumption of office, the persons referred to in Paragraph (1) shall sign a
declaration pledging not to make public the information while holding office and after the release
thereof.

(3) The members of the Commission, the directors of territorial directorate and the
employees in the administration shall sign a declaration of private interests and a declaration of a
private interest on a particular occasion.

Article 17. The members of the Commission and the directors of territorial directorate shall
not incur pecuniary liability for any detriment inflicted upon the exercise of the powers assigned
thereto under this Act except where the detriment has ensued from a premeditated indictable
criminal offence.

Article 18. The members of the Commission, the directors of territorial directorate and the
inspectors shall be provided with accident insurance and life assurance in the course of, or in
connection with, the execution of the official duties thereof for the account of the executive budget.

Article 19. (1) The length of employment service of the members of the Commission and of
the directors and the inspectors at the territorial directorates, as well as of the persons in the
administration holding a position for which graduation in Law from a higher educational
establishment and licensed competence to practise law are required, shall count as legal service
record.
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(2) The length of employment service of the persons referred to in Paragraph (1) holding a
position for which graduation in Economics from a higher educational establishment is required,
shall count as relevant experience in the public sector.

Article 20. (1) The organisation and operation of the Commission and of the administration
thereof shall be regulated by Rules.

(2) The Rules shall be adopted by the Commission and shall be promulgated in the State
Gazette.

Chapter Three
IDENTIFICATION OF UNLAWFULLY ACQUIRED ASSETS

Article 21. (1) The Commission shall institute a proceeding under this Act where a
reasonable presumption can be raised that particular assets have been acquired unlawfully.

(2) A reasonable presumption shall be warranted by the establishment, after an examination,
of a significant lack of correspondence in the assets of the person under examination.

Article 22. (1) The examination referred to in Article 21 (2) herein shall commence by an
act of the director of the territorial directorate concerned where a person has been constituted as an
accused of a criminal offence under:

. Article 108a (1) to (3) and Article 109 (3);

. Items 7 and 10 of Article 116 (1);

. Article 142;

. Articles 155, 156, Article 158a (2) and Article 159 (5);

. Articles 159a to 159d;

. Article 196a;

. Article 199;

. Articles 201 to 203;

. Article 208 (3), (4) and (5);

0. Article 209 (1) and (2), Articles 210 and 211, Article 212 (3), (4) and (5) and Article
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212a;

11. Articles 213a to 214;

12. Items 1 and 3 of Article 215 (2);

13. Article 219 (3) and (4), Article 220 (2) and Article 225¢ (1) and (2);

14. Articles 227¢ (2);

15. Articles 233 (1) and (2), Article 234 (2), Articles 234a, 234b and Article 235 (1) to (5);

16. Articles 242 to 242a;

17. Articles 243 to 246, Article 248a (5), Articles 249 to 252;

18. Article 253, Article 253a (1) and (2), Articles 254b (2), Articles 255 to 256, Article 259
and Article 260 (1);

19. Article 280;

20. Articles 282, 283 and 283a;

21. Articles 301 to 305a, Articles 307c and 307d;

22. Article 308 (2) and (3) and Article 310 (1);

23. Article 321 (1) to (3) and (6), Article 321a (1) and (2) and Article 327 (1) to (3);

24. Article 337 (1) to (4), Article 339 (2) and Item 4 of Article 346 (2), Article 346 (3)
and (6);
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25. Article 354a (1) to (4), Article 354b (4) to (6) and Article 354c (1) to (3) of the Penal
Code.

(2) The examination shall furthermore commence where a person has not been constituted as
an accused of a criminal offence covered under Paragraph (1) by reason of a refusal to institute a
criminal proceeding or a termination of a criminal proceeding in progress because:

1. an amnesty has ensued;

2. the period of prescription, provided for in the law, has lapsed;

3. after commission of the offence the actor has lapsed in a sustained mental derangement
which precludes sanity;

4. the actor has died;

5. in respect of the person, a transfer of a criminal proceeding to another State has been
admitted.

(3) The examination shall furthermore commence where the criminal proceeding in
connection with any criminal offence covered under Paragraph (1) has been suspended and the
person cannot be constituted as an accused because:

1. after commission of the offence the said person has lapsed in a short-term mental
derangement which precludes sanity or suffers from another grave disease;

2. the said person enjoys immunity;

3. the address of the said person is unknown and he or she cannot be found.

Article 23. An examination under Article 21 (2) herein shall furthermore commence where
an act of a foreign court concerning any of the criminal offences covered under Article 22 (1) herein
or an administrative violation referred to in Article 24 (1) herein has been recognised according to
Bulgarian legislation.

Article 24. (1) The examination under Article 21 (2) herein shall commence by an act of the
director of the territorial directorate concerned acting on the basis of a notification by the
administrative sanctioning authority, where there is an enforceable written statement against a
person in connection with an administrative violation of a nature to generate a benefit, provided the
said benefit is to an amount exceeding BGN 150,000 at the time of acquisition thereof and the said
benefit cannot be forfeited according to another procedure.

(2) Any notification referred to in Paragraph (1) shall contain information on:

1. the person whereupon an administrative sanction has been imposed by an enforceable
written statement;;

2. the administrative violation;

3. the assets of the person, if data about the said assets are available.

(3) The State and municipal bodies or the officials who, in the line of duty, have become
aware of the acquisition of a benefit from an administrative violation to a value exceeding BGN
150,000 at the time of acquisition thereof which cannot be forfeited according to another procedure,
shall be obligated to notify forthwith the director of the territorial directorate concerned and to
dispatch thereto the materials under the case file.

(4) Citizens who have become aware of any circumstances referred to in Paragraph (3) may
notify the Commission of the said circumstances.

Article 25. (1) In the cases covered under Article 22 herein, the examination shall
commence acting on the basis of a notification by the prosecutor to the director of the territorial
directorate concerned.

(2) Any notification referred to in Paragraph (1) shall contain information on:

1. the person in respect of whom the relevant ground under Article 22 herein applies;
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2. the criminal offence of which the person has been constituted as an accused,

3. the assets of the person, if data about the said assets are available.

(3) The Ministry of Justice shall notify the Commission of each case of a criminal
proceeding instituted in another State or of an enforceable sentence passed by a foreign court on a
Bulgarian citizen for criminal offences equivalent to the offences covered under Article 22 (1)
herein.

(4) The Supreme Cassation Prosecution Office and the Ministry of Justice shall notify the
Commission upon transfer of a criminal proceeding.

Article 26. The examination before the Commission may not be instituted acting on an
anonymous alert.

Article 27. (1) The examination under Article 21 (2) herein shall continue for up to one
year.

(2) The Commission may extend the time limit referred to in Paragraph (1) on a single
occasion by six months.

(3) The examination shall cover a period of fifteen years reckoned backwards from the date
of commencement thereof.

(4) On the basis of the results of the examination, within one month after the completion
thereof the director of the territorial directorate concerned shall prepare a reasoned report to the
Commission with a conclusion on:

1. extension of the time limit for the examination;

2. termination of the examination,;

3. institution of a proceeding under this Act.

Chapter Four
POWERS OF COMMISSION AUTHORITIES UPON CONDUCT OF EXAMINATION

Article 28. In respect of the period under examination, referred to in Article 27 (3) herein,
the authorities referred to in Article 13 (1) herein shall collect information on:

1. the assets, the location thereof, the value and the legal grounds for the acquisition thereof;

2. the fair market value of the assets at the time of acquisition;

3. the fair market value thereof at the time of the examination;

4. transformation of the assets;

5. the revenue and costs of ordinary activities and the extraordinary revenue and costs of the
legal person;

6. the customary and extraordinary income and maintenance expenses of the natural person
and of the family members thereof;

7. the paid pecuniary obligations at public law to the State and the municipalities;

8. the transactions in the assets of the legal person;

9. the transactions in the assets of the person under examination and of the family members
thereof;

10. the trips abroad of the person under examination and of the family members thereof, as
well as of the persons who represent the legal person;

11. the injunctions and charges imposed on the assets, as well as the liabilities assumed,

12. any other circumstances relevant to clarifying the origin of the assets, the manner of
acquisition and of transformation thereof.
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Article 29. The Commission and the directors of territorial directorate may approach the
court with a motion for lifting of bank secrecy, of the trade secret under Article 35 (1) of the
Markets in Financial Instruments Act and disclosure of the information covered under Article 133
(2) of the Public Offering of Securities Act, where this is necessary for accomplishment of the
objective of this Act.

Chapter Five
INTERACTION WITH OTHER STATE BODIES

Article 30. (1) For accomplishment of the objective of the Act, the authorities referred to in
Article 13 (1) herein, the prosecuting magistracy, the Ministry of Interior, the authorities of the
State Agency for National Security, the revenue authorities and the authorities of the National
Customs Agency, each acting within the competence vested therein, shall carry out an examination
of the sources of acquisition of the assets.

(2) The procedure and the timeframe for implementation of interaction shall be established
by a joint instruction of the Commission, the Chairperson of the State Agency for National Security,
the Minister of Interior, the Minister of Finance and the Prosecutor General.

Article 30. The prosecutors who are assigned to supervise pre-trial proceedings in
connection with a criminal offence covered under Article 22 (1) herein shall forthwith notify the
director of the territorial directorate concerned of:

1. the pre-trial proceedings instituted in connection with criminal offences covered under
Article 22 (1) herein;

2. the warrants whereby institution of a criminal proceeding is refused or a criminal
proceeding in progress is suspended or terminated, as well as the warrants whereby a suspended
criminal proceeding in connection with a criminal offence covered under Article 21 (1) herein is
resumed, on the grounds specified in Article 22 (2) and (3) herein;

3. the submission of an indictment to the court;

4. the precautionary measures imposed on the assets of the accused.

Article 32. The directors of territorial directorate may approach the competent revenue
authorities with a request to disclose entire tax and social-insurance information on the persons
under examination.

Article 33. The directors of territorial directorate shall provide the authorities of the
National Revenue Agency with information on the assets forfeited to the Exchequer and on the
location of the said assets.

Article 34. (1) Upon the execution of the powers vested therein under this Act, the
authorities referred to in Article 13 (1) herein may request assistance and information from the State
and municipal bodies, the merchants, the credit institutions, as well as from other legal persons,
from natural persons, from notaries and enforcement agents.

(2) The authorities and the persons referred to in Paragraph (1) shall be obligated to provide
the information within one month after being requested to do so with the exception of information
which is provided according to a special procedure.

(3) Classified information shall be exchanged in accordance with the Classified Information
Protection Act.

(4) Personal data shall be processed in accordance with the Personal Data Protection Act.
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Article 35. The authorities referred to in Article 13 (1) herein shall draw up a memorandum
on each step performed under this Act, unless the step performed has been attested by another
document.

Article 36. Any persons, who in the course of or in connection with the execution of the
official duties thereof have learnt information about an examination in progress, shall not be at
liberty to make public the said information.

Chapter Six
PRECAUTIONARY MEASURES AND FORFEITURE TO THE EXCHEQUER OF
UNLAWFULLY ACQUIRED ASSETS

Section I
Precautionary Measures

Article 37. (1) The Commission shall adopt a decision on submission to the court of a
motion for an injunction securing a future action for forfeiture of assets on the basis of a report by
the director of the territorial directorate concerned where sufficient data have been collected by the
examination raising a reasonable presumption that the said assets have been acquired unlawfully.

(2) The decision referred to in Paragraph (1) shall specify the charges and injunctions
imposed on the assets theretofore.

(3) The Commission shall submit a motion for an injunction securing a future action for
forfeiture of unlawfully acquired assets to the district court exercising jurisdiction over the
permanent address of the [natural] person or over the registered office of the legal person, as the
case may be. Where a corporeal immovable is incorporated into the assets, the motion shall be
submitted to the district court exercising jurisdiction over the sifus of the said corporeal immovable,
and where several corporeal immovables are incorporated into the assets, the motion shall be
submitted to the district court exercising jurisdiction over the situs of the immovable of the highest
tax assessed value.

(4) The Commission may not move for the imposition of precautionary measures on the
assets of a natural person which is not subject to coercive enforcement according to Article 444 of
the Code of Civil Procedure or on any funds of a legal person and of a sole trader intended for
payment of labour remunerations and social insurance contributions for the staff solely if charged
on a separate analytical account.

(5) Where sufficient data are not available to raise a reasonable presumption that the assets
have been acquired unlawfully, the Commission shall adopt a decision on a refusal to institute a
proceeding under this Act and termination of the examination or shall adopt a decision on a return
of the case file for the collection of additional data.

Article 38. (1) The court shall pronounce forthwith by a ruling granting or refusing the
imposition of a precautionary measure.

(2) An injunction securing the action shall be granted where:

1. exercise of the rights arising from the judgment on forfeiture of the assets would be
impossible or impeded without such injunction, and

2. the motion is supported by sufficient evidence on the basis of which a reasonable
presumption can be raised that the person owns or controls any unlawfully acquired assets.

(3) The ruling granting the imposition of a precautionary measure shall be subject to
immediate enforcement.
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(4) The ruling of the court securing the action by an injunction shall be appealable by means
of an interlocutory appeal within seven days. The period shall begin to run, in respect of the
petitioner, as from the date of service of the said ruling, and in respect of the respondent, as from
the date of service of the communication of the precautionary measure imposed by the enforcement
agent, by the Registry Service or by the court.

(5) Acting on a motion by the Commission, separate injunctive orders shall be issued on the
basis of the ruling of the court for the movable things and for the corporeal immovables respecting
the ratione loci competence of the enforcement agent.

Article 39. (1) The court may impose the precautionary measures covered under Article 397
(1) of the Code of Civil Procedure.

(2) The precautionary measures shall extend to the interest, as well as to other civil fruits
derived from the assets whereupon the said measures have been imposed.

(3) The court may grant several types of precautionary measures up to the amount of the
cost of action.

(4) Acting on a motion by the Commission or by the director of the territorial directorate
concerned, the court may order the sealing of premises, plant and means of transport where there is
a risk of the assets kept therein being squandered, destroyed, concealed or disposed of.

Article 40. (1) After the ruling imposing precautionary measures becomes enforceable,
acting on the basis of a reasoned petition by the interested party or on a motion by the Commission,
the court may authorise the effecting of a payment or of other steps disposing of the assets
whereupon an injunction has been imposed in the cases of urgent need.

(2) The court shall pronounce forthwith by a ruling which shall be appealable.

(3) The striking of the preventive attachment, the lifting of the garnishment, as well as the
revocation of the other precautionary measures, shall be effected on the basis of the enforceable
ruling of the court.

Article 41. (1) The precautionary measures shall be enforced acting by assignment from the
Commission by the competent recording magistrate and by the enforcement agents respecting the
ratione loci competence as defined in Article 427 (1) of the Civil Procedure Code.

(2) A preventive attachment shall be recorded and a garnishment shall be imposed forthwith.

(3) No stamp duty shall be collected on the steps for enforcement of the precautionary
measures.

Article 42. (1) Imposition of preventive attachment on a corporeal immovable shall be
effected at the request of the authorities referred to in Article 13 (1) herein by means of recording of
the injunctive order on a direction by the competent recording magistrate.

(2) The recording magistrate shall dispatch a communication of the recording effected to the
owner of the assets whereupon the preventive attachment has been imposed.

(3) A special pledge of a commercial undertaking wherein the corporeal immovable referred
to in Paragraph (1) is incorporated, which has been recorded after the preventive attachment, shall
be inopposable to the State.

Article 43. (1) Garnishment of a movable thing shall be imposed forthwith acting at the
request of the authorities referred to in Article 13 (1) herein by means of dispatch of a
communication by the enforcement agent to the respondent under the injunction.

(2) The garnishment shall be considered imposed as from the time of receipt of the
garnishment communication.
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(3) Acting at the request of the authorities referred to in Article 13 (1) herein, the
enforcement agent shall take an inventory, shall conduct an appraisal and shall deliver the corporeal
thing for safekeeping to the respondent under the injunction or to a third party or shall seize the
thing and shall deliver the said thing for safekeeping to the authorities referred to in Article 13 (1)
herein. A garnishment mark (sticker) may be affixed to the corporeal thing.

(4) Where the corporeal things are owned by a commercial corporation, the enforcement
agent shall dispatch a communication on the garnishment imposed to the Special Pledges Registry
as well.

Article 44. (1) Upon garnishment of a ship or another water-craft, the enforcement agent
shall dispatch a communication to the Maritime Administration Executive Agency for recording of
the garnishment in the relevant registers.

(2) Upon garnishment of a means of transport, a communication shall be dispatched to the
authorities of the Ministry of Interior.

(3) Upon garnishment of a civil aircraft, the enforcement agent shall dispatch a
communication to the Directorate General of Civil Aviation Administration for recording in the
register of civil aircraft.

(4) Upon registration of agricultural or forestry machinery subject to registration according
to the procedure established by the Agricultural and Forestry Machinery Registration and Control
Act, the enforcement agent shall dispatch a communication to the Control and Technical
Inspectorate with the Ministry of Agriculture and Food.

Article 45. (1) The garnishment under Article 44 herein shall be considered imposed as
from the date of receipt of the garnishment communication by the authorities responsible for the
relevant registers.

(2) A communication of the garnishment imposed shall be dispatched to the respondent
under the injunction after the garnishment communication is served upon the official with the
relevant register.

(3) Any alteration of the registration of the means and machinery specified in Article 44
herein shall be inadmissible before lifting of the garnishment.

(4) The enforcement agent may approach the authorities of the Ministry of Interior with a
request for suspension from operation of a motor vehicle whereupon garnishment has been imposed
for a period not exceeding three months.

Article 46. (1) Garnishment of receivables which the respondent under the injunction is
owed by a natural or legal person shall be imposed by the enforcement agent by means of dispatch
of a garnishment communication to the garnishee and to the bank wherewith the said garnishee
holds accounts.

(2) The garnishment shall be considered imposed as from the date and hour of receipt of the
garnishment communication by the garnishee or by the bank wherewith the said garnishee has
opened bank accounts.

(3) A communication of the garnishment imposed shall be dispatched to the respondent
under the injunction after the garnishment communication is served upon the garnishee.

(4) Where the garnished receivable is secured by a pledge, the pledgee shall be ordered to
surrender the corporeal thing pledged to the enforcement agent who shall deliver the said thing for
safekeeping to a person designated by the authority referred to in Article 13 (1) herein.

(5) Where the garnished receivable is secured by a mortgage, the garnishment shall be noted
in the relevant book at the Registry Service.

12219/1/12 REV 1 MP/np 25
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



(6) Where a writ of execution has been issued for the receivables referred to in Paragraph
(1), the enforcement agent shall seize the said writ from the person who holds it and shall deliver
the said writ for safekeeping to the authority referred to in Article 13 (1) herein.

(7) The extinctive prescription for the receivable shall cease to run as from the time of
receipt of the garnishment communication by the garnishee.

Article 47. (1) In the cases referred to in Article 46 (6) herein, the authorities referred to in
Article 13 (1) herein shall have the right to move that the collection of the receivable be awarded to
the Commission and that a separate enforcement case be instituted against the person who is the
debtor under the writ of execution.

(2) The sums collected under the enforcement case shall be transferred by the enforcement
agent to an account of the Commission.

Article 48. (1) Imposition of garnishment on funds in national or foreign currency shall be
effected by means of taking an inventory, seizing and depositing the said funds on a special bank
account of the Commission. In translating the exchange rate of the foreign currency, the exchange
rate of the Bulgarian National Bank for the relevant currency as at the date of the inventory shall
apply.

(2) Imposition of garnishment on all types of bank accounts of the respondent under the
injunction in national or foreign currency shall be effected by means of dispatch of the garnishment
communication to the bank.

(3) Garnishment may furthermore be imposed on all types of corporeal things deposited in
safe-deposit vaults or boxes, as well as on sums provided for escrow management by the respondent
under the injunction.

(4) The garnishment under Paragraphs (2) and (3) shall be considered imposed as from the
time of receipt of the garnishment communication by the bank. A communication of the
garnishment imposed shall be dispatched to the respondent under the injunction after receipt of the
communication by the bank.

(5) The server shall record the hour and date of receipt. Where the communication has been
dispatched by post, the competent official shall record the hour and date of receipt.

Article 49. (1) Imposition of garnishment on physical securities shall be effected by means
of taking an inventory at the nominal value thereof and seizure of the said securities by the
enforcement agent.

(2) Upon imposition of garnishment on physical registered shares or bonds, the enforcement
agent shall notify the commercial corporation. The garnishment shall take effect in respect of the
commercial corporation as from the receipt of the garnishment communication.

(3) The enforcement agent shall deliver the physical securities for safekeeping at a bank, the
said delivery being attested by a memorandum.

Article 50. (1) Imposition of garnishment on dematerialised securities shall be effected by
means of dispatch of a garnishment communication to the Central Depository, simultaneously
notifying the commercial corporation.

(2) The garnishment shall have effect as from the time of service of the garnishment
communication upon the Central Depository.

(3) The Central Depository shall forthwith notify the relevant regulated market of the
garnishment imposed.
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(4) Within three days after receipt of the garnishment communication, the Central
Depository shall be obligated to provide the enforcement agent with information on the securities
owned by the respondent under the injunction and on the other garnishments imposed under other
claims.

(5) The enforcement agent shall notify the authorities referred to in Article 13 (1) herein of
the information received under Paragraph (4).

Article 51. (1) Imposition of garnishment on government securities shall be effected by
means of dispatch of a garnishment communication to the Central Depository or to the Bulgarian
National Bank as a sub-depositary, and to foreign institutions whereat government securities
accounts are registered.

(2) The garnishment shall be considered imposed as from the date of receipt of the
garnishment communication by the person who keeps a register of the government securities.

(3) Within three days after receipt of the garnishment communication, the person who keeps
a register of government securities shall be obligated to provide the enforcement agent with
information on the securities owned by the respondent under the injunction and on the garnishments
imposed under other claims.

(4) The enforcement agent shall notify the authorities referred to in Article 13 (1) herein of
the information received under Paragraph (3).

Article 52. (1) Garnishment of securities shall extend to all property rights conferred by the
security.

(2) Any disposition of the securities after receipt of the garnishment communication shall
have no effect in respect of the State.

Article 53. (1) Garnishment of a participating interest in a commercial corporation shall be
imposed by means of dispatch of a garnishment communication by the enforcement agent to the
Registry Agency.

(2) The garnishment shall be recorded according to the procedure applicable to the recording
of a pledge of a participating interest in a commercial corporation and shall be considered imposed
as from the recording thereof in the Commercial Register. The Registry Agency shall notify the
commercial corporation of the garnishment recorded.

Article 54. The transfer of the right of ownership, the creation and transfer of real rights and
the creation of real charges in respect of a corporeal immovable under preventive attachment, as
well as the disposition of garnished movable things, securities, participating interests and
receivables, effected after the time as from which the preventive attachment or the garnishment are
considered imposed, shall have no effect in respect of the State.

Article 55. (1) Upon commencement of coercive enforcement according to the procedure
established by the Code of Civil Procedure, the Tax and Social-Insurance Procedure Code and by
the Special Pledges Act against any assets and receivables whereupon precautionary measures have
been imposed according to the procedure established by this Act, the enforcement authority shall
forthwith notify the Commission and shall dispatch a duplicate copy of the act in pursuance of
which the enforcement is carried out. The Commission may approach the court with a motion to
revoke the precautionary measures and to replace the said measures by another equivalent
injunction.
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(2) Any assets and receivables, whereupon precautionary measures have been imposed or
whereagainst coercive enforcement has commenced according to the procedure established by the
Tax and Social-Insurance Procedure Code prior to the imposition of the precautionary measures
according to the procedure established by this Act, shall be realised by a public enforcement agent
according to the procedure established by the Tax and Social-Insurance Procedure Code until the
judgment on forfeiture of the assets to the Exchequer becomes enforceable. Prior to the
commencement of coercive enforcement according to the procedure established by the Tax and
Social-Insurance Procedure Code, the public enforcement agent shall notify the Commission and
shall dispatch a duplicate copy of the act in pursuance of which the enforcement is carried out. The
Commission may approach the court with a motion to revoke the precautionary measures or to
replace the said measures by another equivalent injunction.

Article 56. The provisions of the Code of Civil Procedure shall apply to any matters
unregulated in this Section.

Section 11
Steps after Imposition of Precautionary Measures

Article 57. (1) After imposition of the precautionary measures, the authorities referred to in
Article 13 (1) herein shall invite the natural person under examination to present a written
declaration on:

1. the corporeal immovables and motor vehicles, ships and aircraft, limited real rights to
corporeal immovables, cash deposits, securities, works of art, movable archaeological property,
participating interests in commercial corporations, receivables, patents, trademarks and industrial
designs, as well as other assets owned by the said person and by the family members thereof;

2. a list of the bank accounts held by the said person and by the family members thereof in
Bulgaria and abroad;

3. the sources of means and the grounds for acquisition of the assets and for maintenance of
the family of the said person;

4. any transactions in corporeal immovables, movable things, participating interests and
shares in commercial corporations, transfer of an undertaking or other commercial or legal
transactions in assets of the person and of the family member thereof effected during the period
under examination, as well as the sources of means for effecting the said transactions;

5. any obligations to third parties;

6. a balance of the cash at hand as at the initial date of the period under examination;

7. other circumstances related to the assets of the person under examination.

(2) Where the person under examination is deceased, the legal and testamentary heirs thereof
who have accepted the succession shall be invited to present the declaration referred to in Paragraph
(1). Where the succession is not accepted, the authorities referred to in Article 13 (1) herein shall
enter a motion under Article 51 of the Succession Act.

(3) The person shall present the declaration within fourteen days after receipt of the
communication or, if the said person is abroad, within one month.

(4) The standard form of the declaration shall be endorsed by a decision of the Commission
and shall be published in the State Gazette.

Article 58. The authorities referred to in Article 13 (1) herein shall furthermore invite the
following to present a declaration:

1. the third parties referred to in Articles 64, 65 and 67 herein,;

2. the persons who represent, manage or control a legal person referred to in Article 66 (1)
herein.
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Article 59. Conclusions adverse to the person under examination and to the family members
thereof may not be drawn upon a refusal to present a declaration.

Article 60. (1) After imposition of the precautionary measures, the Commission shall afford
the person under examination an opportunity to participate in the proceeding.

(2) The authorities referred to in Article 13 (1) herein shall notify the person under
examination, shall provide the said person with all materials concerning the said person so as to
familiarise himself or herself therewith, and shall allow the said person a period of one month to
lodge objections and to present evidence.

(3) Legal persons shall be represented before the Commission by the persons who represent
the said legal persons by law or according to the rules of organisation thereof. Where no rule for
representation exists, the legal person shall be represented by two members of the management
thereof.

(4) In the proceeding before the Commission, the person under examination may be
represented by a lawyer or by another person according to the procedure established by the Code of
Civil Procedure who holds a written authorisation.

(5) The explanations given by the person under examination and the declarations submitted
under Articles 57 and 58 herein may not be grounds for the initiation of criminal prosecution
against the said person, nor may be used as evidence in support of a criminal charge.

Article 61. (1) After considering the objections of the person under examination and
collecting the evidence specified thereby, the director of the territorial directorate concerned shall
submit a reasoned report to the Commission within one month. The said report shall state:

1. the type and value of the assets acquired;

2. the existence or the non-existence of a significant lack of correspondence in the assets of
the person under examination;

3. evidence that the third parties knew or presumed that the assets have been acquired
unlawfully;

4. evidence of the existence or non-existence of any charges or of other injunctions imposed
on the assets;

5. other evidence whereon the motion is based;

6. final conclusion.

(2) Within one month after submission of the report referred to in Paragraph (1), the
Commission shall adopt a decision on:

1. termination of the proceeding under the case file, if the evidence collected does not
establish or cannot raise a reasonable presumption that the assets have been acquired unlawfully;

2. bringing an action for forfeiture to the Exchequer of unlawfully acquired assets.

Section II1
Forfeitable Assets

Article 62. Unlawfully acquired assets shall be forfeited to the Exchequer according to the
procedure established by this Act.
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Article 63. (1) Where it is not possible to forfeit self-contained assets referred to in Article
62 herein, the money equivalent thereof, determined at a market price at the time of bringing the
action for forfeiture, shall be forfeited.

(2) The assets referred to in Article 62 here shall include:

1. the personal assets of the person under examination;

2. the assets acquired jointly by the two spouses or by the de facto cohabitees;

3. the assets of the children who have not attained majority, and

4. the assets of the spouse of the person under examination, regardless of the regime of
property relations chosen by the spouses;

5. the assets of the de facto cohabitee with the person under examination.

Article 64. Any transactions effected in unlawfully acquired assets shall be ineffective in
respect of the State and the consideration given under any such transactions shall be forfeitable
where the said transactions are:

1. gratuitous transactions with natural or legal persons;

2. onerous transactions with third parties, if the said parties knew or could have presumed
that the assets have been acquired unlawfully or if the said parties acquired the assets for the
purpose of concealing the unlawful origin thereof or the actual rights related thereto.

Article 65. Forfeitability shall furthermore apply to any unlawfully acquired assets which
the person has transferred during the period under examination to a spouse, to a de facto cohabitee
with the person, to a former spouse, to any lineal relatives up to any degree of consanguinity, to any
collateral relatives up to the fourth degree of consanguinity, and to any affines up to the second
degree of affinity.

Article 66. (1) Forfeitability shall apply to any assets which the person under examination
has transferred or contributed as a cash asset or a non-cash asset to the capital of a legal person if
the persons who manage or control the said legal person knew or, judging from the circumstances,
could have presumed that the said assets have been acquired unlawfully.

(2) Forfeitability shall furthermore apply to any assets unlawfully acquired by a legal person
which is controlled by the person under examination or by the persons closely linked therewith,
whether independently or jointly.

(3) The assets shall furthermore be forfeited upon succession in title of the legal person.

Article 67. Forfeitability shall furthermore apply to any assets which have been acquired by
a third party for the account of the person under examination in order to evade the forfeiture of the
said assets or to conceal the origin of, or the actual rights to, the said assets.

Article 68. Until otherwise proven, any movable things and funds found on the person of the
person under examination, in the dwelling thereof or on other premises, means of transport, strong
boxes or safes, whether owned or rented thereby, shall also be considered movable things and funds
belonging to the person under examination.

Article 69. (1) The unlawfully acquired assets shall be appraised according to the actual
value thereof as at the time of acquisition or alienation thereof.

(2) If it is established that the price stated in the document attesting ownership is not the
actually agreed price or that the document attesting ownership does not state a price, the assets shall
be appraised as at the time of acquisition or alienation thereof as follows:
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1. the corporeal immovables and the limited real rights thereto: at fair market value;

2. the foreign currency and the precious metals: at the central exchange rate of the Bulgarian
National Bank;

3. the securities: at fair market value;

4. the means of transport: at fair market value;

5. the rest of the movable things and rights: at fair market value;

6. undertakings or participating interests in commercial corporations or co-operatives: at fair
market value, and where such value cannot be determined, according to accounting data.

Article 70. In the cases where any unlawfully acquired assets have been transformed, in part
or in whole, into other assets, forfeitability shall apply to the assets so transformed.

Article 71. Any unlawfully acquired assets shall furthermore be forfeited by legal or
testamentary heirs up to the portion received thereby.

Article 72. In case the assets are unavailable or have been alienated, the money equivalent
thereof shall be forfeited.

Article 73. (1) The rights of the State under this Act shall be extinguished upon the lapse of
a fifteen-year period of prescription.
(2) The prescription shall begin to run as from the date of acquisition of the assets.

Section IV
Proceeding before Court for Forfeiture to the Exchequer of Unlawfully Acquired Assets

Article 74. (1) The Commission shall bring an action for forfeiture to the Exchequer of
unlawfully acquired assets before the district court within whose geographical jurisdiction the
permanent address of the person under examination is located within three months after imposition
of the precautionary measures.

(2) Where the assets incorporate, inter alia, a corporeal immovable, the action shall be
brought before the district court exercising jurisdiction over the sifus of the immovable, and in the
cases where the assets incorporate more than one corporeal immovable, the action shall be brought
before the district court exercising jurisdiction over the sifus of the immovable of the highest tax
assessed value.

(3) The statement of action and the enforceable judgment shall be subject to recording in the
Property Register of the Registry Agency.

(4) Acting ex officio or on a motion by the interested parties, the court shall revoke the
precautionary measures imposed on the assets if the Commission fails to present evidence that it has
brought the action within the statutory time limit.

Article 75. (1) An action for performance shall be brought against the person under
examination and the persons referred to in Articles 64, 65, 66, 67 and 71 herein for forfeiture to the
Exchequer of unlawfully acquired assets.

(2) The Commission shall bring actions against third parties for establishment of the
circumstance that the assets have been acquired unlawfully and for declaration of the
ineffectiveness of legal transactions.

(3) Upon submission of the statement of action, the Commission shall not remit stamp duty.
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Article 76. (1) The district court shall institute a case and shall publish in the State Gazette a
notice stating: the number of the case; particulars of the motion entered; an inventory of the assets,
indication as to the time limit within which the interested parties may present the claims thereof to
the assets, as well as the date for which the first hearing is scheduled, which may not be earlier than
three months after the publication of the notice.

(2) The person under examination and the persons referred to in Articles 64, 65, 66, 67 and
71 herein shall be constituted as respondents in the proceeding.

Article 77. (1) The court shall examine the case sitting in public session.

(2) The Commission shall be represented by the Chairperson or by an employee possessing
licensed competence to practise law who has been authorised by the Chairperson.

(3) All evidence admissible under the Code of Civil Procedure shall be presented in the
proceeding.

(4) In the proceeding before the court, the Commission shall present evidence of:

1. the type and value of the assets acquired during the period under examination;

2. the circumstances under Articles 22, 23 and 24 herein;

3. the existence of a significant lack of correspondence in the assets of the person under
examination;

4. the circumstances that the third parties knew or could have presumed that the assets have
been acquired unlawfully;

5. other circumstances relevant to clarifying the origin of the assets and the manner of
acquisition thereof;

6. the existence of any charges and injunctions on the assets other than those imposed under
this Act.

(5) Where proving by means of a written document is required, conclusions adverse to the
respondent may not be made if it is proved that the document has been lost or destroyed not through
the fault of the party.

Article 78. (1) After conclusion of the examination of the case, the court shall pronounce by
judgment which shall be appealable according to the standard procedure.

(2) By the judgment, the court shall award stamp duty and the costs incurred depending on
the outcome of the case.

Article 79. (1) In the proceeding under this Act, the parties may conclude a settlement
whereby not less than 75 per cent of the assets or the money equivalent thereof would be forfeited.

(2) Any such settlement shall be approved by the court if it is not contrary to the law and to
good morals.

(3) The settlement shall have the consequences of an enforceable judgment as from the day
of approval thereof and shall be non-rescindable.

(4) The stamp duty on the proceeding shall be determined on the sum for which the
settlement has been reached and shall be borne by the parties in equal shares.

(5) The costs of the proceeding shall be awarded against the parties as incurred.

Article 80. The provisions of the Code of Civil Procedure shall apply to any matters
unregulated in this Section.
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Chapter Seven
MANAGEMENT OF ASSETS WHEREUPON PRECAUTIONARY MEASURES HAVE
BEEN IMPOSED. MANAGEMENT OF FORFEITED ASSETS

Section 1
Management of Assets under Injunction

Article 81. (1) The assets whereupon an injunction has been imposed may be left for
safekeeping with the person under examination or with the person who holds the assets at the time
of imposition of the precautionary measures.

(2) On a motion by the Commission, the court shall appoint another person as a keeper of
the assets and shall fix the remuneration thereof.

(3) The remuneration shall be remitted by the Commission.

(4) The keeper shall be selected in consideration of the person thereof, as well as in
consideration of the nature of the corporeal thing and of the place where the said thing is located or
will be stored.

(5) The corporeal thing shall be delivered for safekeeping against signed acknowledgment.

Article 82. (1) In addition to the obligations covered under Articles 469 to 471 of the Code
of Civil Procedure, the person referred to in Article 81 herein shall furthermore be obligated to
notify the Commission:

1. of any damage to the assets;

2. of any proceedings affecting the assets;

3. of any steps related to transfer or attachment of rights of third parties to the assets,
presenting copies of the documents establishing the transfer or the creation of the rights;

4. of any steps related to a change in the identification of the immovable;

5. upon a risk of the assets being destroyed or damaged.

(2) The person referred to in Article 81 herein shall be obligated to afford the authorities
referred to in Article 13 (1) herein access in order to check the condition of the assets.

(3) If the person under examination or the person who holds the assets at the time of
imposition of the injunction fails to fulfil the obligations thereof, the Commission may approach the
enforcement agent with a request to deliver the assets under injunction for safekeeping to another
person.

(4) The costs incidental to the storage and maintenance of the assets under injunction shall
be paid by the Commission.

Article 83. (1) Movable things of historical value shall be provided for safekeeping to the
National Museum of History or to another museum.

(2) Movable things of scientific value shall be provided for safekeeping to the National
Library, to the relevant institute of the Bulgarian Academy of Sciences, or to a university.

(3) Movable things of precious metals, precious stones and articles thereof shall be provided
for safekeeping to the Bulgarian National Bank.

(4) Movable things of artistic, antiquarian or numismatic value shall be provided for
safekeeping to the Ministry of Culture.

(5) Exotic animals and plants shall be provided to zoological gardens and other institutes.

(6) In the cases covered under Paragraphs (1) to (5), the costs incidental to the safekeeping
and maintenance of the assets under injunction shall be paid by the Commission.
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Article 84. (1) As an exception, the Commission may approach the court with a motion to
authorise the sale of movable things which:

1. may be substantially diminished in value during the period of safekeeping and the
preservation thereof requires disproportionate costs;

2. are perishable.

(2) The movable things referred to in Paragraph (1) shall be sold by the enforcement agent at
an open-bidding auction which shall be conducted within seven days after receipt of the request or
shall be left for sale by a merchant at a retail establishment, on a wholesale market or a commodity
exchange designated by the Commission. The owner may enter the auction without restraint.

(3) The delivery of the corporeal thing shall be attested by a memorandum signed by the
enforcement agent or by the merchant. The merchant shall receive a commission fee for the sale
effected.

(4) Where no documents are available on sanitary control carried out, as well as where no
data are available on origin, composition and expiry date, the sale shall be effected after
authorisation by the Bulgarian Food Safety Agency and the authorities of the regional health
inspectorates with the Ministry of Health.

(5) Animals belonging to the national genetic pool, plant-variety seeds and planting stock of
a guaranteed origin shall be sold by the enforcement agent upon authorisation by the Minister of
Agriculture and Food or by a person empowered thereby solely to other agricultural producers.

(6) The authorities referred to in Paragraphs (4) and (5) shall pronounce on the request
within three days after the receipt thereof.

Article 85. The proceeds from the assets sold according to the procedure established by
Article 84 herein shall be transferred by the enforcement agent to the special bank account of the
Commission.

Article 86. (1) The Commission shall keep a register wherein the following shall be
recorded:

1. the person whereagainst a proceeding has been instituted;

2. the assets whereupon an injunction has been imposed;

3. particulars of the owner and of the person who holds the assets at the time of imposition
of the injunction, as well as of the keeper of the relevant assets;

4. other particulars which are necessary for identification of the assets whereupon an
injunction has been imposed.

(2) The standard form of the register shall be endorsed by an order of the Chairperson of the
Commission.

(3) Disposition of the immovables or burdening the said immovables by charges, or the
assumption of any obligations whatsoever by the person under examination, which would lead to
impediments to the satisfaction of the rights under the judgment on forfeiture to the Exchequer of
unlawfully acquired assets, shall have no effect in respect of the State.

(4) The Commission shall issue certificates on the existence of precautionary measures
imposed under this Act within seven days after the receipt of a request from the court, the
enforcement agents, the authorities of the National Revenue Agency and from other State bodies.
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Section 11
Management of Forfeited Assets

Article 87. (1) There shall be established an Interdepartmental Board for Management of
Forfeited Assets, hereinafter referred to as “the Board”.

(2) The Board shall be a collective authority which shall consist of deputy ministers
designated by the Minister of Justice, the Minister of Finance, the Minister of Economy, Energy and
Tourism, the Minister of Labour and Social Policy, and the Minister of Regional Development and
Public Works.

(3) The Board shall be chaired by a Deputy Minister of Finance.

(4) The administration of the Ministry of Finance shall ensure the technical support for the
operation of the Board.

Article 88. (1) On a monthly basis, the Commission shall notify the Board of the
enforceable judgments on forfeiture to the Exchequer of unlawfully acquired assets.

(2) The Commission shall forthwith submit the enforceable judgments for recording at the
competent registry services, in respect of the corporeal immovables, and to the competent structural
units of the Ministry of Interior, in respect of the motor vehicles.

(3) The enforceable judgments on forfeiture, the writs of execution issued on the basis of the
said judgments and all other documents required for the enforcement of the judgment on forfeiture
shall be dispatched by the Commission to the Board within three days after the full set of
documents comprising the case file has been procured.

(4) For the meetings of the Board, the Commission shall prepare a separate report on each
particular case.

Article 89. (1) The Board shall propose to the Council of Ministers to allocate for
management the assets forfeited according to the procedure established by this Act to public-
financed organisations and municipalities for the performance of the functions thereof or to order
the sale of the said assets.

(2) The Board shall meet at least once every two months and shall adopt decisions by a
simple majority.

(3) Representatives of the National Association of Municipalities in the Republic of
Bulgaria, of non-profit organisations, branch and professional organisations may be invited to the
meetings of the Board.

(4) The Board shall endorse rules of organisation of the operation thereof.

Article 90. (1) The assets in respect of which a decision on sale has been made shall be sold
by the National Revenue Agency according to the procedure established by the Tax and Social-
Insurance Procedure Code.

(2) The Board shall dispatch to the National Revenue Agency the decision referred to in
Paragraph (1) for execution within seven days after the adoption thereof together with the full set of
documents comprising the case file referred to in Article 88 (3) herein.

(3) If after exhaustion of the methods of public sale according to the procedure established
by the Tax and Social-Insurance Procedure Code the assets are not sold, the National Revenue
Agency shall notify the Board in writing, returning the case file for making a subsequent decision
on management and disposition of the assets.

(4) In the cases where assets have been allocated for management, the public-financed
organisation or municipality concerned shall reimburse to the National Revenue Agency the costs
incidental to the management, storage and arrangement of the sale of the said assets.
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Chapter Eight
LIABILITY

Article 91. Any person, who has sustained detriment as a result of legally non-conforming
acts, actions or omissions by the authorities and by the officials under this Act, committed in the
course of, or in connection with, the execution of the powers or in the line of duty of the said
authorities and officials, may bring an action for compensation against the State under the terms and
according to the procedure established by the Act on the Liability of the State and the
Municipalities for Detriment.

Chapter Nine
INTERNATIONAL CO-OPERATION

Article 92. The Commission for Forfeiture of Unlawfully Acquired Assets shall exchange
information for the purposes of this Act with the competent authorities of other States and with
international organisations on the basis of international instruments and international treaties which
are in force for the Republic of Bulgaria.

Chapter Ten
ADMINISTRATIVE PENALTY PROVISIONS

Article 93. (1) Any official blameworthy of a breach of the obligation referred to in Article
34 herein shall be liable to a fine of BGN 1,000 or exceeding this amount but not exceeding BGN
5,000, unless the said breach constitutes a criminal offence.

(2) Where the breach under Article 34 herein has been committed by a commercial
corporation, a bank or another credit institution, a pecuniary penalty of BGN 2,000 or exceeding
this amount but not exceeding BGN 20,000 shall be imposed.

Article 94. (1) The written statements ascertaining the violations shall be drawn up by
officials designated by the Chairperson of the Commission, and the penalty decrees shall be issued
by the Chairperson of the Commission.

(2) The drawing up of the written statements, the issuing, the appeal against and the
execution of the penalty decrees shall follow the procedure established by the Administrative
Violations and Sanctions Act.

SUPPLEMENTARY PROVISION

§ 1. Within the meaning of this Act:

1. “Assets” shall be money, assets of any type, whether tangible or intangible, movable or
immovable things or limited real rights.

2. “Control of a legal person” shall apply where:

(a) a natural person holds, whether directly or indirectly, more than 50 per cent of the
participating interests in, or of the capital of, the legal person and controls the said legal person,
whether directly or indirectly;

(b) a natural person exercises control within the meaning of § lc of the Supplementary
Provisions of the Commerce Act;

(c) 50 per cent or more of the assets of a not-for-profit legal entity is managed or distributed
to the benefit of a natural person,;
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(d) a not-for-profit legal entity has been established or operates to the benefit of a group of
natural persons.

3. “Family members” shall be a spouse, the de facto cohabitee with the person under
examination and the children who have not attained majority.

4. “Income” shall be: remuneration received by a person under an employment relationship
and under a civil-service relationship, income from services provided through work done in person,
income from practice of liberal professions, the net income from entrepreneurship, dividends and
interest, other income from movable and immovable property, income from agricultural activity and
retail trade, other income from betting in lotteries and on sports events, interest, licence royalties
and commission fees, proceeds from the sale of assets, income from insurance, from litigation, bank
credits and loans extended by natural persons, as well as any other income, revenue and sources of
financing.

5. “Net income” shall be income, revenue or sources of financing net of the amount of the
customary and extraordinary expenses incurred by the person under examination and the family
members thereof.

6. “Customary expenses” shall be the expenses on maintenance of the person and of the
family members thereof according to data provided by the National Statistical Institute.

7. “Significant lack of correspondence” shall be an extent of the lack of correspondence
between the assets and the net income which exceeds BGN 250,000 for the entire period under
examination.

8. “Transformation of assets” shall apply where, in consideration of a real right, another real
right is acquired, in whole or in part, without the respective part being insignificant.

9. “Closely linked persons” shall be a spouse or a de facto cohabitee with the person under
examination; a former husband wherewith the marriage has been terminated within five years prior
to the commencement of the examination by the Commission; lineal relatives up to any degree of
consanguinity; collateral relatives up to the fourth degree of consanguinity, and affines up to the
second degree of affinity.

TRANSITIONAL AND FINAL PROVISIONS

§ 2. The Act on Forfeiture to the Exchequer of Assets Acquired from Criminal Activity
(promulgated in the State Gazette No. 19 of 2005; amended in Nos. 86 and 105 of 2005, Nos. 33
and 75 of 2006, Nos. 52, 59 and 109 of 2007, No. 16 of 2008, Nos. 12, 32 and 42 of 2009, Nos. 18
and 97 of 2010, Nos. 33 and 60 of 2011) is hereby superseded.

§ 3. (1) Within two months after the entry into force of this Act, the National Assembly shall
elect and the President and the Prime Minister shall appoint members of the Commission for
Forfeiture of Unlawfully Acquired Assets.

(2) The credentials of the members of the Commission for Establishing Property Acquired
from Criminal Activity who are incumbent upon the entry into force of this Act shall be terminated
upon the election or the appointment, as the case may be, of the members of the Commission for
Forfeiture of Unlawfully Acquired Assets.

(3) The assets, liabilities, archives and the other rights and obligations of the Commission
for Establishing Property Acquired from Criminal Activity shall pass to the Commission for
Forfeiture of Unlawfully Acquired Assets.

(4) The Commission referred to in Paragraph (1) shall adopt the Rules referred to in Article
20 herein within one month after the determination of the composition thereof.
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(5) The employment relationships of the employees of the Commission for Establishing
Property Acquired from Criminal Activity shall be settled under the terms and according to the
procedure established by Article 123 of the Labour Code.

§ 4. The authorities referred to in Article 13 (1) herein, who have been appointed prior to the
entry into force of this Act, shall be obligated to take the action necessary for the elimination of
incompatibility under Items 1, 3 and 5 of Article 8 (3) herein.

§ 5. Any examinations and proceedings for the forfeiture of assets acquired from criminal
activity, which are not completed until the entry into force of this Act, shall be completed under the
terms and according to the procedure established by the Act on Forfeiture to the Exchequer of
Assets Acquired from Criminal Activity as hereby superseded.

§ 6. This Act shall furthermore apply to any assets acquired unlawfully prior to the entry
into force of the said Act.

§ 7. Within six months after the entry into force of this Act, the National Revenue Agency
shall deliver to the Interdepartmental Board for Management of Assets Forfeited to the Exchequer
the case files of any assets which have been forfeited to the Exchequer according to the procedure
established by the Act on Forfeiture to the Exchequer of Assets Acquired from Criminal Activity as
hereby superseded and which have not been sold as at the date of entry into force of this Act, for
making a decision under this Act.

§ 8. The instruction referred to in Article 30 (2) herein shall be adopted within three months
after the entry into force of this Act.

§ 9. The Act on the Liability of the State and the Municipalities for Detriment (promulgated
in the State Gazette No. 60 of 1988; amended in No. 59 of 1993, No. 12 of 1996, No. 67 of 1999,
No. 92 0f 2000, No. 105 of 2005, Nos. 33 and 33 of 2006, No. 43 of 2008 and No. 17 of 2009) shall
be amended and supplemented as follows:
1. In Article 2:
(a) there shall be inserted a new Paragraph (2):
“(2) The State shall be liable for any detriment inflicted on citizens by judicial acts under the
Act on Forfeiture to the Exchequer of Unlawfully Acquired Assets.”;
2. the existing Paragraph (2) shall be renumbered to become Paragraph (3).
2. There shall be inserted an Article 2a:
“Liability for Activity of Commission for
Forfeiture of Unlawfully Acquired Assets
Article 2a. The State shall be liable for any detriment inflicted on citizens and legal persons
as a result of legally non-conforming acts, actions or omissions by the authorities and by the
officials under the Act on Forfeiture to the Exchequer of Unlawfully Acquired Assets, committed in
the course of, or in connection with, the execution of the powers or in the line of duty or the said
authorities and officials.”

§ 10. In Article 3 (2), Article 4a and Article 12 of the Measures against the Financing of
Terrorism Act (promulgated in the State Gazette No. 16 of 2003; amended in No. 31 of 2003, No.
19 of 2005, No. 59 of 2006, Nos. 92 and 109 of 2007, Nos. 28 and 36 of 2008 and Nos. 33 and 57
of 2011), the words “the Commission for Establishing Property Acquired from Criminal Activity”
shall be replaced by “the Commission for Forfeiture of Illegally Acquired Assets”.
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§ 11. In Item 4 of Article 35 (6) of the Markets in Financial Instruments Act (promulgated in
the State Gazette No. 52 of 2007; amended in No. 109 of 2007, No. 69 of 2008, Nos. 24, 93 and 95
of 2009, No. 43 of 2010, No. 77 of 2011, No. 21 of 2012), the words “the Commission for
Establishing Property Acquired from Criminal Activity” shall be replaced by “the Commission for
Forfeiture of Illegally Acquired Assets”.

§ 12. In Article 25 (2) of the Notaries and Notarial Practice Act (promulgated in the State
Gazette No. 104 of 1996; amended in Nos. 117, 118 and 123 of 1997, No. 24 of 1998, No. 69 of
1999, No. 18 0f 2003, Nos. 29 and 36 of 2004, Nos. 19 and 43 of 2005, Nos. 30, 39 and 41 of 2006,
Nos. 59 and 64 of 2007, Nos. 50 and 69 of 2008, Nos. 42, 47 and 82 of 2009, No. 87 of 2010, Nos.
32,41 and 82 of 2011), the words “the Act on Forfeiture to the Exchequer of Assets Acquired from
Criminal Activity” shall be replaced by “the Act on Forfeiture to the Exchequer of Unlawfully
Acquired Assets”.

§ 13. In Item 4 of Article 62 (6) of the Credit Institutions Act (promulgated in the State
Gazette No. 59 of 2006; amended in No. 105 of 2006, Nos. 52, 59 and 109 of 2007, No. 69 of 2008,
Nos. 23, 24, 44, 93 and 95 of 2009, Nos. 94 and 101 of 2010, Nos. 77 and 105 of 2011), the words
“the Commission for Establishing Property Acquired from Criminal Activity” shall be replaced by
“the Commission for Forfeiture of Illegally Acquired Assets”.

§ 14. In Item 3 of Article 74 (1) of the Tax and Social-Insurance Procedure Code
(promulgated in the State Gazette No. 105 of 2005; amended in Nos. 30, 33, 34, 59, 63, 73, 80, 82,
86, 95 and 105 of 2006, Nos. 46, 52, 53, 57, 59, 108 and 109 of 2007, Nos. 36, 69 and 98 of 2008,
Nos. 12, 32, 41 and 93 of 2009, Nos. 15, 94, 98, 100 and 101 of 2010, Nos. 14, 31, 77 and 99 of
2011 and No. 26 of 2012), the words “the Commission for Establishing Property Acquired from
Criminal Activity” shall be replaced by “the Commission for Forfeiture of Illegally Acquired Assets
and the directors of territorial directorate thereof”.

§ 15. In Article 2 (1) of the Public Disclosure of Senior Public Officials’ Financial Interests
Act (promulgated in the State Gazette No. 38 of 2000; amended in Nos. 28 and 74 of 2002, No. 8 of
2003, No. 38 of 2004, No. 105 of 2005, Nos. 38 and 73 of 2006, No. 109 of 2007, Nos. 33, 69 and
94 of 2008, No. 93 of 2009, Nos. 18 and 62 of 2010), there shall be inserted an Items 26a:

“26a. the Chairperson, the Deputy Chairperson and the members of the Commission for
Forfeiture of Unlawfully Acquired Assets;”.

§ 16. This Act shall enter into force six months after the promulgation thereof in the State

Gazette.

This Act was passed by the 41st National Assembly on the 3rd day of May 2012 and the
Official Seal of the National Assembly has been affixed thereto.
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CZECH REPUBLIC

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Yes. It is possible to impose a protective measure in criminal proceedings — a forfeiture of an item
(instrumentalities or proceeds of crime) or an equivalent value under Sec. 101 and 102 of the CZ

Criminal Code.

Wording of the relevant provisions of the CZ Criminal Code:
Section 101
Forfeiture of a thing or other asset value

(1) If the punishment of confiscation of a thing or other asset value referred to in Section 70
Subsection 1, was not imposed, the court may impose that such a thing or other asset value is
forfeited
a) if it belongs to an offender who may not be prosecuted or convicted,

b) if it belongs to an offender, whose punishment was waived by the court, or
c) if it threatens the safety of persons or property or society, or if there is a risk that it will be used to
commit a crime.

(2) The court may impose the forfeiture of a thing or other asset value without satisfying the
conditions referred to in Subsection 1 only if it is, even indirectly, the proceeds of a criminal
offence, especially

a) if the thing of other asset value was acquired by a criminal offence or as proceeds therefrom and
if it does not belong to the offender,

b) if the thing of other asset value is acquired by a person other than the offender, even if only in
part, for a thing or other asset value that was acquired by a criminal offence or as proceeds
therefrom, and the value of the thing or other asset value that was acquired by a criminal offence or
as proceeds therefrom are not negligible in relation to the value of the acquired thing of other asset
value, or

c) if the thing of other asset value acquired by a person other than the offender, even if only in part,
for a thing of other asset value that the offender, even if only in part, acquired for the thing of other
asset value that was acquired by a criminal offence or as proceeds therefrom, and the value of the
thing of other asset value that was acquired by a criminal offence or as proceeds therefrom are not
negligible in relation to the value of the acquired thing of other asset value.

(3) If an offender or another person keeps an the thing of other asset value referred to in
Subsection 1 or 2, that is contrary to another legal enactment, in relation to which it is possible to
impose the forfeiture of the thing of other asset value, the court shall always impose this protective
measure.
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(4) The court may, instead of the forfeiture of the thing of other asset value, impose an
obligation
a) to modify the thing or other asset value, so that it can no longer be used for a socially dangerous
purpose,
b) to remove a certain device,
¢) to remove its label or make its modification, or
d) to restrict the manipulation of the thing of other asset value,
and it shall set a reasonable deadline for it.

(5) If an obligation that is set under Subsection 4 is not met within the set deadline, the court
shall decide on the forfeiture of the thing of other asset value.

Section 102
Forfeiture of an equivalent value

If, prior to the forfeiture of a thing of other asset value which the court may impose under
Section 101 Subsection 1 and 2, the person, to whom the thing or other asset value belongs,
destroys, damages or otherwise depreciates, misappropriates, renders unusable, removes or exploits,
in particular by consumption of such a thing or other asset value, or if he otherwise frustrates the
forfeiture or he frustrates the sentence of confiscation of a thing or other asset value by a conduct
violating the prohibition under Section 70 Subsection 4, or he frustrates the forfeiture of the thing or
other asset value by a conduct violating the prohibition under Section 104 Subsection 2 , the court
may impose a forfeiture of an equivalent value up to an amount which corresponds to such thing or
other asset value. The value of the thing or other asset value, which could be forfeited by the
decision of the court, may be determined by an expert statement or expert opinion.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

Yes, the forfeiture without a conviction still occurs in criminal proceedings. Moreover, it must be

proved that:

- a specific act has been committed and constituted a criminal offence,

- a specific item or other value was derived from this criminal offence and

- it is not possible to prosecute or sentence an offender.

The burden of proof lies on the part of the State.
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3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

This forfeiture procedure takes place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

The forfeiture is applicable if it is not possible to prosecute or sentence an offender for these

reasons:

- the criminal prosecution is statute-barred,

- the suspect enjoys immunity from prosecution - however, it depends of the real content of
immunity, whether it covers also a person’s property or not (i.e. privileges of diplomats and
consuls).

- the suspect is under the age of criminal responsibility,

- the suspect has died or has been declared deceased,

- the accused was not criminally responsible at the time of the act (eg. mental illness),

- the safety of persons or assets, or another similar public interest requires the confiscation,

- pardon or amnesty,

- time bar of criminal prosecution,

- if the criminal prosecution is conditioned by the consent of a victim and the consent was not
granted or was withdrawn (the fact whether something is or is not proceeds of crime, i.e. whether

change in ownership has or has not occurred does not depend on the consideration of a victim).

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

As stated above, CZ legal order allows confiscation of proceeds and instrumentalities of crime,

however, this type of confiscation is only applicable in criminal proceedings.
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6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings — Yes, if it concerns confiscation in
criminal proceedings, that is a situation when crime has been proved, however, it is not
possible to prosecute or sentence an offender. In CZ the criminal proceedings needs to be
held in connection with a particular act and has to follow inter alia the principle of
presumption of innocence the duty to prove beyond reasonable doubts, and the burden of
proof lies on a State. Unless respecting the above mentioned basic rules of criminal

proceedings the confiscation order of other Member State may not be recognised.

e whose system applies civil forfeiture procedures — No.
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DENMARK

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Section 76, subsection 5, of the Danish Criminal Code allows for confiscation of proceeds of crime
or a sum equivalent to such proceeds without a criminal conviction if the person liable to
confiscation dies. Furthermore, section 77a allows for confiscation of instrumentalities of crime
without a criminal conviction if it is necessary for the prevention of further criminal offences.
Please see the relevant provisions below. According to case law, confiscation is also possible when

a person cannot be convicted due to young age or insanity at the time of the offence.

2. Ifso,is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

Confiscation proceedings may be separate from criminal proceedings concerning a specific criminal
offence, but they are criminal proceedings in nature. The action to confiscate proceeds of crime in
section 76(5) is directed at the person, while the action to confiscate instrumentalities of crime in

section 77a is directed at the object.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?
Confiscation proceedings would always take place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).
Yes, please see question 1.

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

The introduction of a wider access to non-conviction based confiscation would require that the

Danish Criminal Code is amended.
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6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another Member State:
e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

In both cases an order issued by another Member State would not be executed without a court

decision. To our knowledge, this has never been tried by the courts.

Please note that this is an unofficial translation of the Danish Criminal Code

75.-(1) The proceeds gained from a criminal offence, or a sum equivalent to such proceeds may be
confiscated in whole or 1n part. In cases without the necessary basis on which to establish the amount
of such proceeds, a sum estimated to be equivalent to the proceeds may be confiscated.

(2) Where it is considered to be necessary to prevent further crime or otherwise required due to
special circumstances, the following objects may be confiscated:

1) objects used or intended to be used in a criminal act;
2)objects produced by a criminal act; and
3)objects in respect of which a criminal offence has otherwise been committed.

(3) In place of confiscation of the objects referred to in subsection (2) above, a sum which is
equivalent to their value or part of their value may be confiscated.

(4) In place of confiscation under subsection (2) above, arrangements concerning the objects may
be decided upon for the purpose of preventing further crimes.

(5) When an association is dissolved by judgment, its capital, documents, records, etc. may be
confiscated.

76.-(1) Proceeds may be confiscated under section 75(1) of this Act from any person to whom the
proceeds of a crime have passed directly.

(2) The objects and sums referred to in section 75(2) and (3) of this Act may be confiscated from a
person who is responsible for the offence and from someone on whose behalf he has acted.

(3) Specially protected rights in confiscated property shall only lapse upon a decision by the court
in circumstances similar to those referred to in subsection (2) above.

(4) Where, after the criminal offence, one of the persons referred to in subsections (1) and (2) above
has disposed of proceeds or of objects of the nature referred to in section 75(2) of this Act or of rights
in these, the transferred property or its value may be confiscated from the acquirer if he knew that the
transferred property was connected to the criminal act, if he displayed gross negligence in this respect
or if the transfer to him was made as a gift.

(5) Where a person who is liable to have property confiscated under subsections (1)-(4) dies, his
liability shall lapse. However, this shall not apply to confiscation under section 75(1) of this Act.

76A.-(1) Total or partial confiscation of property belonging to a person who is found guilty of a
criminal offence may take place when
1) the offence committed is of a nature which may produce significant proceeds; and
2)according to the law, the act committed is punishable with imprisonment for six years or more or is

a violation of controlled drugs legislation.

(2) Under conditions such as those mentioned in subsection (1) above, property acquired by the
spouse or cohabitant of the offender may be fully or partly confiscated unless
1)the property was acquired more than five years prior to the criminal offence upon which the

confiscation under subsection (1) is based; or
2)the marriage or cohabitation had not been commenced at the time of the acquisition.

(3) Under the conditions mentioned in subsection (1) above, property transferred to a legal person
in which the offender has a controlling interest, alone or together with his closest relations, may be
wholly or partly confiscated. The same provision shall apply if the offender in question receives a
significant part of the revenues of the legal person. Confiscation may not take place if the property
was transferred to the legal person more than five years prior to the criminal act upon which
confiscation according to subsection (1) above would be based.
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(4) Confiscation according to subsections (1)-(3) above may not take place if the offender shows
that the property has most probably been acquired in a lawful way or with funds that have been
lawfully acquired.

(5) In place of confiscation of certain items of property according to subsections (1)-(3) above, an
amount corresponding to the value or part of the value of the property may be confiscated.

77.-(1) Where proceeds or property items are confiscated under section 75(1) or 76A of this Act,
and a person is entitled to compensation on account of the offence committed, the confiscated
property may be used in satisfaction of the claim for compensation.

(2) The same provision shall apply to objects and other property confiscated under section 75(2)
and (3) of this Act, if so decided in the sentence.

(3) Where, in one of the situations referred to in subsections (1) and (2) above, the offender has
paid compensation to the victim as prescribed by the sentence, the confiscated sum shall be reduced
accordingly.

77A. In case there is concern that, due to their nature combined with other existing circumstances,
certain objects may be used in a criminal act, they may be confiscated if this measure is viewed as
necessary for the prevention of the criminal offence. Under the same conditions, other assets
including money may be confiscated. Section 75(4) of this Act shall apply correspondingly.
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GERMANY

Does your country have provisions allowing for the confiscation of the proceeds of crime

(i.e. assets derived from criminal activity) and instrumentalities of crime without a

Yes. Under German law there are so-called independent proceedings for obtaining an order
(also referred to as “objective proceedings”), regulated in sections 76a of the Criminal Code
(CC)?%, 440 et seqq. of the Code of Criminal Procedure (CCP)’. This allows for the confiscation

of instrumentalities and the forfeiture of proceeds to take place even where, for certain reasons,

If for reasons of fact no person can be prosecuted or convicted of the offence, forfeiture or
confiscation of the object or the monetary value or destruction must or may be independently
ordered if the conditions under which the measure is prescribed or available otherwise are

Subsection (1) above shall, under the provisions of section 74(2) No 2, (3) and section 74d,

prosecution of the offence is barred by the statute of limitations; or

for other reasons of law no person may be prosecuted and the law does not provide otherwise.

Confiscation of instrumentalities or destruction must not be ordered in the absence of a
request or authorisation to prosecute or a request by a foreign state.

Subsection (1) above shall apply if the court orders a discharge or if the proceedings are
terminated pursuant to a provision allowing this in the discretion of either the public
prosecution service or the court or with their mutual agreement.

Section 440 [Independent Confiscation Proceedings]|

The public prosecution office and the private prosecutor may file the application to order
forfeiture or confiscation independently if this is admissible by virtue of a statute and the
order is to be anticipated in view of the outcome of the investigations.

The object must be designated in the application. The facts substantiating the admissibility of
the independent forfeiture or confiscation shall also be stated. Otherwise Section 200 shall

1.
criminal conviction?
no conviction can be obtained.
2 Section 76a [Independent orders]
(1)
met.
(2)
apply if
1.
2
3)
3
(1)
()
apply mutatis mutandis.
3)

Sections 431 to 436 and 439 shall apply mutatis mutandis.
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2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

A link to criminal proceedings is a mandatory requirement because independent proceedings for
obtaining an order do presuppose the commission of a criminal offence notwithstanding the fact
that prosecution or conviction of any specific person is not possible. This may happen when an
individual offender cannot be identified, or when the identity of the offender is known but that
person cannot be convicted for certain reasons. This correspondingly applies in cases where the
court, in spite of finding the defendant guilty of committing a crime, dispenses with prosecution,
or in cases where the court or the public prosecution office have dispensed with further
prosecution of the criminal offence (e.g. when the offence was of only negligible significance):

see section 76a subsection (3) CC.

The independent order can be made in completely separate proceedings relating solely to the
asset in question (e.g. when the offender’s identity is not known); this most probably
corresponds to the conception of “in rem” proceedings. But it is also possible to switch over
from subjective criminal proceedings to the objective, independent proceedings for obtaining an
order. For instance, this might happen where criminal proceedings have been instituted against a
certain person but where the defendant has to be acquitted for lack of criminal responsibility. So
in these cases the proceedings for obtaining an order relate to the particular person concerned

(“in personam”).

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

Independent proceedings can take place only before a criminal court. Jurisdiction lies with the

court that would have jurisdiction in the event of criminal prosecution of a particular person.
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4.

Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Under German law a distinction is drawn between forfeiture of proceeds on the one hand
(section 73 CC4) and confiscation of objects generated by, or used or intended for use in, the
commission or preparation of the offence concerned (i.e. instrumentalities), see section 74
CCS).

a) An independent forfeiture order presupposes that an unlawful act has been committed (it is
not necessary that the offender has acted with guilt) and that the offender has acquired
something from that offence. In principle, all the other preconditions for criminal liability must
be fulfilled and so must all other procedural requirements. The major difference pertaining to

other proceedings consists in there being a factual impediment preventing the personal

prosecution of the offender. The grounds of impediment referred to here must leave substantive
criminal liability for the offence in itself as much unaffected as procedural requirements for
prosecution. This happens for instance when the offender’s identity cannot be ascertained, when

he has taken flight or when he is outside the country and cannot be reached.

(1

2)

3)
4)
(1
2
1.

)

Section 73 [Conditions of forfeiture]

If an unlawful act has been committed and the principal or a secondary participant has
acquired proceeds from it or obtained anything in order to commit it, the court shall order the
forfeiture of what was obtained. This shall not apply to the extent that the act has given rise to
a claim of the victim the satisfaction of which would deprive the principal or secondary
participant of the value of what has been obtained.

The order of forfeiture shall extend to benefits derived from what was obtained. It may also
extend to objects which the principal or secondary participant has acquired by way of sale of
the acquired object, as a replacement for its destruction, damage to or forcible loss of it or on
the basis of a surrogate right.

If the principal or secondary participant acted for another and that person acquired anything
thereby, the order of forfeiture under subsections (1) and (2) above shall be made against him.
The forfeiture of an object shall also be ordered if it is owned or subject to a right by a third
party, who furnished it to support the act or with knowledge of the circumstances of the act.
Section 74 [Conditions of confiscation]

If an intentional offence has been committed objects generated by or used or intended for use
in its commission or preparation, the court may make a confiscation order.

A confiscation order shall not be admissible unless

the principal or secondary participant owns or has a right to the objects at the time of the
decision; or

the objects, due to their nature and the circumstances, pose a danger to the general public or if
there is reason to believe that they will be used for the commission of unlawful acts.

Under the provisions of subsection (2) No 2 above the confiscation of objects shall also be
admissible if the offender acted without guilt.

(4) If confiscation is prescribed or permitted by a special provision apart from subsection
(1) above, subsections (2) and (3) above shall apply mutatis mutandis.
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The independent ordering of forfeiture is precluded, however, in cases where there are legal
impediments to criminal prosecution. Such impediments might for instance consist in the

defendant’s permanent illness or in his continuing inability to stand trial, or the impediment

might result from prescription or from an existing immunity. An independent order will be
precluded also in the event of the offender’s death, because the possibility of substantive

prosecution expires upon death.

b) For an independent confiscation order in respect of the instrumentalities of crime, in general
the same provisions do apply. But there has to be another distinction made as to whether the
confiscation concerned is of a quasi-punitive nature (section 74 subsection [2], no. 1, CC) or of

a protective nature (section 74 subsection [2], no. 2, subsection [3] CC).

aa) Where confiscation is of a quasi-punitive nature (i. e. cases where instrumentalities get
confiscated regardless of their nature or potential dangerousness), a merely unlawful act is not

sufficient; rather, it has to be determined that the offender has acted with guilt.

bb) Where on the other hand confiscation is of a protective nature (i. e. cases where the
instrumentalities do not belong to the offender but are of a dangerous nature; see section 74
subsection [2], no. 2 CC) it is sufficient if the offence has been committed unlawfully. Unlike
cases of forfeiture or cases of confiscation of a quasi-punitive nature, an independent
confiscation order of a protective nature can be made also if there are legal grounds impeding
the offender’s prosecution, of which particular examples are prescription, the offender’s
continuing inability to stand trial or his death. Making this distinction is justified because
protection of the general public necessitates ordering confiscation of dangerous instrumentalities

—regardless of the actual possibility to prosecute the offender.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

koksk

12219/1/12 REV 1 MP/np 50
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another Member State:
e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures
If the decision has a link to criminal proceedings, the decision will be recognised.

Recognition of an order based on civil proceedings is not categorically precluded. The
recognition does not depend on whether or not the proceedings are designated as “criminal”
proceedings by the requesting State. It is rather essential how the foreign order is to be qualified
under the law of the enforcing State (i. e. Germany) and that the order meets the standards set

out therein.
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GREECE

1° EPQTHMA

-ApBpo 76 map. 2 £3. o ILK, coppova pe to omoio av and ta avikeipeva mov givol mpoidvta
KOKOVPYNHOTOG 1) TANUUEANLATOG TO omoio mnyalel amd 00A0, kabMOG Kol TOo TIUNUA TOVS, Kot 0c0
amokTOnKav pe avtd, emiong Kot aviikeipeva mov ypnoipevcoy 1 tpoopilovtay yio TV eKTEAEOT
TET010C TPAENGS TPOKLITEL KIVOLUVOS NG dNUOGLOG TAENG, 1 ONUEVCT| TOVS EMPAAAETAL VITOYPEDTIKA

o€ OMOOV TO KOTEXEL, £0T® KOl YOPIG TNV KOTOOIKN OPIGUEVOL TPOCHNOV Ylo TV TPAN oL

TEAEGTNKE.
- ApOBpo 213 map.1. oto omoio mpoPAémeTanr OTL 1| SNUELOT TOV TOPAYAPAYUEVOV M KiBONAwv

VOLGUAT®OV KOl TOV HECWOV, OKELAOV Kol pyaleiwv Tov apbpov 211 dratdocetor Kot av axdua dev

JdwwyBel ko Katadikacshei opiopévo TpOGOTO Kot aveEApTnTo 0md TO oV AVTA OVKOLV 1 Oyl GTOV

avToLPYO M TO GLVVAITIO TNG TapyapasNng N KIBONAEiaG.
-ApOpo 218 map 4 610 omoio mpoPAémeTan OTL TO IKAGTNPLO UTOPEL Emiong va dtoTdEet T Ofuevon
TOV OKELAV KOl EPYOAEI®V, MOV  YPNOWLEVOVY GTO OKOMO TEAECNG TOV  GYETIKOV

AOTKLOTOG(TAOGTOYpOPio. KOl KOTAYPNOT EVONU®V), Kot OTov dev JidKeTal 1) 0V katodukdleTon

0PLOoUEVO TPOCMTO.

-ApOpo 46 map. 3 Tov v. 3691/2008_«y1o_ TNV TPOANYN KOl KATOGTOAN TNG VOULOTOINGNG £600®V
ond  eYKANUOTIKEG OpaoTNPOTNTEC Kol TNG YPNUOTOOOTNONG NG TPOUOKPOTIOG:» OTO 0Omoio
TPOPAETETOL OTL ONUEVOT OLUTACCETOL Y10 TO TEPLOVGLOKA GTOLYElD TOV ATOTELOVV TTPOTOV PaciKod
AOIKNHOTOC N TOV adknUdTomv Tov dpbpov 2 N mov amokTOnKaV aUEc®S 1| EUUECHOS amd TPOTOV
TETOLOV OOIKNUATOV 1] Y10 TO LEGA TTOV ¥pMoipomomOnkay 1 tpoopilovrav vo ypnoipomoindodyv mpog

TEAECT] OLTOV TOV AOKNUATOV Kol 0Tav dgv aoknOnke diwén Adym Bavdtov Tov vroutiov 1 1N dlwén

oV ackNONKE EMOVGE OPLOTIKMG 1) KNPVYONKE amapdoskTn.

2° EPQTHMA

A)Ze Oleg TIC OC AVO TEPIMTAOGELS, 1) ONLLELON OWTACCETAL OO TO OKAGTNPLO TOL JiKOGE TNV
VIOOEoT KOl EOIKOTEPAL:

2115 mepmTOOoELS Tov ApBpov 76 map. 2 €5. o’ ILK, m oMpevon owatdccel, av ogv mponynonke
KOTOOIKN 0PIGUEVOD TPOCOTOL 1| OEV UTOPOVGE Vo Yivel dlwén, €ite T0 dKAGTAPLO TOV diKaoe TNV
VOO0, €lT€ TO OIKOGTNPLO TANUUEAEIOOIKDOV e TPOTOCT Tov gloayyeréa. (Todco n Bewpia 660 Kot

1N vopoloyio amortel va arttoloyeitan €101kd 6TV AmOPACT| GE TL GLVIGTATOL O KIVOLVOC).
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2TIC TEPITTAOGELS TOL GpBpov 46 map. 3 tov v. 3691/2008, 1 dNuevon datdooetal pe fodAevpa TOV
OKOOTIKOV GLUPBOVAIOL M HE AMOPOCT TOVL OIKAGTNPIOV, TOL TAVEL 1| KNPVOOEL ATAPAOEKTN TNV
mowikn dlwén kot av dev acknOnke olmwEn, pe Povievpo Tov KOTE TOTOV APLOSIOV GLUPOVLAIOV

TANUUEAELOOIKDOVY.

B) Xt0 mowvikd pag cvotnua n onpevon £xel dupoun xapoaktipo, oniadn dArote datdooeTon in
personam Kot GAAOTE in rem.

Ewdworepa

-Zopeovo pe to apbpo 76 map.l LK, «avrikeipeva mov eivor mpoidovio KaKOLPYNHOTOS 1)
TANUUEALaTOG TO omoio nydlel amd d0A0, KaOdS Kot To TIUNUA TOvg, Kol Oc amoKTHONnKoV pe
avtd, emiong Kot ovTikeipeva mov ypnoipevcav 1 tpoopiloviav yuoo v eKTEAECT] TETOOG TPAENG

UTOpOLV Vo, ONpevBohv v oVTd aVKOVY GTOV oVTOVPYd 1| 6€ KATOWOV omd TOLG GUUUETOYOVG..».

Ev mpokeipévm, n oMpevon £xel TPocOTIKO YopoKTIPa.

-Zoppwvo pe 1o apbpo 76 map. 2 5. o IIK av amd 1o ovikeipevo mov elvar mpoidvia
KOKOLPYNLOTOG 1] TANUUEANHOTOS TO omoio ydlel and 660, KaBDS Kol TO TIUMUA TOVG, Kot 00
amokTOnKav pe avtd, emiong Kot aviikeipeva mov ypnoipevcov N mpoopilovtay yio TNV eKTEAEOT

TETO10G TTPAENS TPOKVITEL Kivduvog TG dnuoctog tdéng, emPBailetal ONUEVGT TOVS VIOYPEMTIKE GE

OO0V TOL KATEYEL, £0TM KO YOPIC TNV KATAOIKN 0PIoUEVOD TPOGMTOL Yo TNV TPAEN TOV TEAEGTNKE.

Ev mpokepévom, mpoxettal yio dMpevon yopic mowvikn Katadikn n omoio dotdoceTor in rem Kot
UAAIOTO DIOYPEMTIKG OO TO OIKOOTH. XyeTkég elvar kol mpoPAéyelg Tov apbpov 213 map. 111K,
apBpov 46 map. 3 Tov v. 3691/2008, kot Tov apBpov 218 map 4 B ITK.(duvnrTikn dnuevon)

3° EPOQTHMA

210 eAMViKO dikato M OMuevon TPOIOVI®MV €YKANUATOG 1| HECHOV TEAEONG TOL OTAGGETOL ME
oo UG TOIVIKOD OIKAGTIPIOV .

Avvatotra £yepong alwong eVOTIOV TOMTIKGV dkaotnpiwv tpofAiénetar pnovo oto apbpo 47 map.

1 Tov v. 3691/2008, cto omoio mpoPArémeton 6t «To Anpodcio pmopel, Hotepa Amd YVOLOOOTNOT TOV

Nopkov Xvppoviiov tov Kpdrtovg, va a&idhoel evamov tov opuddimv ToMTIKGOV dkaoTnpiov amd

TOV OPETOKANTOC Kotadikaouévo oe mowr] Kabeipemg yu adiknuo tov dpbpov 2 kot 3 tov
TapOVTOg VOOV, KAOE AAAN TTEPLOLGIO TOL OVTOC £XEL AMOKTNGEL OO GAAO adiknua Twv apdpwv 2
Kat 3 éotm Kot ov 0gv acknOnke yo to adiknuo avtd dimén, Adym Bavdtov Tov vrottiov, | M HwEN

7OV aoKNONKE EMOVGE OPIOTIKA 1] KNPUYXONKE amapaoeKTn».
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4° EPQTHMA

o)) £TO TOWIKO UG KOOKA 1) SNUELST| Y ®PIS TOIVIKN KOTAOIKN amoTeAel HéTpo acpareiog (apOpo

76 map. 2 IIK), kot emPAALETOL VTOYPEMTIKE GE AEPIMTOGT TOV TPOKVTTEL KivOuvog Yo Tn

onuoocwe TAEN Kol OTPEPETOL KOTE OMOLOVONTOTE KATOYOL TMV ONUELVOUEVOV TPOIOVTOV N

ePYOAEIV TOL €YKANUOTOC. XKOTOG TOL HETPOL OVTOV Elval 1 TOPEUTOOIOT TNG TEAECEWMS M| TNG
EMOVOANYENDS OPIOUEVOV OELOTOVOV TPAEE®VY KOl O)L 1] TILMPTOT) OPLGUEVOL TPOGHOTOV.

Arnapoitntn mpoimdbeon sivor vo TPOoKOLTTEL ord TO OMNUEVOUEVO TPOIOVIQ N EPYOAEID TOUL

gykMpotog kivouvog yia ) dnudota Tdén. Q¢ kivouvog Bempeitar Oyt povo 1 oyvpn Kot Baoiun

mOavoTNTO TEAECEWG-EMAVOAMYE®S a&1dmotvng TpaEns, aAAd Kol 1 1oyvpn Kot Baciun mhovotnta
TPOKANGEMG PAGPNG €K TNG KATOYNG OVTAOV TOV TPAYUAT®V 6T ONUdcia vyeio, GTNV KON €pnvn

Kol aoQAAELd, 0T ONUOGLA TTGTN KO €V YEVEL TNV ONUOCLH AGPAAELQL.

B) Emiong, o0nwc mpoavapépdnke, oty mepintoon tov apOpov 46 map. 3 tov v. 3691/2008,

TpoPAETETOL SNUEVOT) YWOPIG TOWVIKNY KATUOIKN_OTIS EENC TEPMTAOGELC:

U AGKNoNS TOWIKNSG O1MENC A0Y® 0avdTov TOV VTULTIOV, OPLGTIKNC TAVONS TS O1MENC TOV

aoKkNONKe, N KNPLENC TNE OC UTOPAOEKTNC.

v) Téhog, duvatdHTNTA SNUELOTG XWPIG TPOTNYOVUEVT] KATAOIKAGTIKY amOPact TPoBAETETOL Kol OE

OPLOUEVES TTEPITTAGELS EYKANUATOV GYETIKG pe 10 _vomopo (4pOpo 213 map.1. oto omoio

TPOPAETETOL ONUEVOT] TOV TAPUYOAPAYUEVOV 1 KIPONA®V VOLIGUAT®OV KOl TOV HECOV, CKELAOV Kot
epyoreiov tov apbpov 211 kot apOpo 218 wap 4 610 onoio TPOPAETETOL ONUELON TV GKELMOV KO

epyorEiV, TOV YPNOIUEVOVV GTO OKOMO TEAEGNG TOL OOIKNUOTOG TNG TANGTOYPOQPIOG Kot

KOTAYPNONG EVONLU®V).

6’ EPQTHMA

H yopo pog tdoceton vrép g OLVOTOTNTOG OVOYVAOPIONG OUETOKANTOV KOTOOIKACTIKMV

ATOPAGEMV TOV EMPAAAOVTAL OO SIKOGTNPLO AAAOV K-LL HeTd omd dikm yio TOwiKd adiknua.
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SPAIN

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Yes, the Criminal Code allows for confiscation of the proceeds and instrumentalities of crime, for
value confiscation and for extended confiscation (in this case, limited to terrorism and criminal
organization). All of them are also possible without a criminal conviction, provided that criminal

responsibility is no longer possible and if the illicit origin of the property can be demonstrated.

2. Ifso, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

No. The confiscation of property can only be done within criminal proceedings because it is an
incidental consequence of the crime. However, the forfeiture action may be directed against the
property when the criminal liability of the person responsible for the crime, for whatever reason,
has been extinguished. In this case, the current owners of the property have to be brought to the

criminal proceedings, so that they can defend themselves.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

NO, confiscation procedures can only take place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.). Please specify any
particular circumstances and describe how non-conviction based confiscation applies in these

situations.

The requirement is that the person would be exempted from criminal responsibility or that criminal
responsibility has been extinct (grounds for extinction: death of the convicted person, pardon,
statute barred limitations regarding either the crime or the sanction). In any case, it is always
necessary to prove the illicit origin of the property.
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5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

Even though our criminal justice system allows for non-conviction based confiscation, its extension
to situations other than the ones described above would be very problematic, namely the permanent
illness of the person, and all the situations foreseen in letter (b). If there is a serious risk that
prosecution could be barred by statutory limitations when the person has fled or is ill, property
could be subject to freezing until prosecution is again possible. If prosecution is in fact statute
barred, confiscation would still be possible without a conviction, statutory limitations being a

ground for the exemption of criminal responsibility.

Confiscation is linked to the criminal conviction as an accessory consequence of the criminal
sanction and it would not be possible in cases where no conviction has yet been established, unless

it is no longer possible to have a conviction.

So, confiscation of property without the existence of a criminal conviction is possible, for example,
in the event of death of the accused person before the trial has started. In this case, the criminal
responsibility would be extinct. If the illicit origin of the property is demonstrated, it could be
seized without the existence of a criminal conviction by a judicial decision. However, the nature of
the proceedings is criminal, so you have to demonstrate and prove the illicit origin of the good,
without prejudice to the right of defence that corresponds to the new owners of the property, as
would be the heirs. The same applies to the illness of the accused person that prevents him to stand
trial. In case the accused person has fled, property can be freeze as a protective measure, and once

the criminal liability is extinct due to the passage of time, it could then be confiscated.

6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another Member State:
e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

Only confiscation orders issued in the context of criminal proceedings can be recognized in Spain.
On the contrary, confiscation orders issued in civil forfeiture procedures cannot be executed in our

national system.
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ESTONIA

Hereby the Republic of Estonia presents the answers to the questionnaire on Article 5 on non-
conviction based confiscation of the draft Directive. The answers are based on legislation of the
Republic of Estonia currently in effect.

1. The legislation of the Republic of Estonia, penal law and criminal procedural law, does not have
neither the possibility nor the provisions for the confiscation of the proceeds of crime and / or
instrumentalities of crime without a prior or simultaneous criminal conviction.

5. Confiscation of the proceeds of crime and / or instrumentalities of crime without criminal
conviction is in conflict with provisions of the Constitution of the Republic of Estonia. According to
the Penal Code of the Republic of Estonia confiscation is not provided for as a punishment or
additional punishment, it is provided for as sanction (other influential measures). Nevertheless, the
highest national judiciary, Supreme Court of the Republic of Estonia has ruled in its judgments that
confiscation is substantively felt as and has the effect of a punishment and thereof all legal
safeguards must be applicable like to the imposition of the punishment like to the confiscation. The
latter means that confiscation is not punishment only formally but is punishment in substantive law
terms and the same general principles must be applicable on confiscation as on punishment.
Principles on presumption of innocence (art. 22) and inviolability of property (art. 32) provided for
in the Constitution of the Republic of Estonia are the most essential legal safeguards among other
legal safeguards. According to the Article 22 of the Constitution of the Republic of Estonia, no one
may be deemed guilty of a criminal offence before he or she has been convicted in a court and
before the conviction has become final. As principle, the aforesaid provision does not allow to
impose on a person confiscation as substantially measure of punishment before criminal conviction
has become final. Confiscation invades intensively inviolability of every persons property provided
for in the Constitution of the Republic of Estonia, therefore application of the confiscation, that is
substantially punishment for a person, cannot be carried out before or without court judgment upon
the quilt of the offender. That would be in conflict with the principle on presumption of innocence
according to the Constitution of the Republic of Estonia.

6. There is no civil law confiscation proceeding in Estonian private law.

According to Estonian law, we can not recognize a non-conviction based confiscation orders.
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Article 433 para 3 of Code of Criminal Procedure states that general provisions of the Code of
Criminal Procedure apply in relation to international cooperation. Article 436 para 1 p 2 stipulates
that international cooperation in criminal matters is not allowed in cases where particular request is
in contradiction with general principles of Estonian law and legal system. In Estonia confiscation is
possible only in criminal procedures and confiscation of assets must be ordered by the court in the
judgment. Hence, it is not possible to recognize non-conviction based confiscation orders in

Estonia.
As an annex to the present document it is also added the extract of the relevant provisions of the

Constitution of the Republic of Estonia and extract of the Penal Code of the Republic of Estonia

that make the ground for the position Estonia stands on.

Annex 1

Extract from the Penal Code

1.1.1.  Penal Code
1.1.2.  § 83" Confiscation of assets acquired through offence

(1) A court shall confiscate of the assets acquired through an offence object if these belong to the
offender at the time of the making of the judgment or ruling.

(2) As an exception, a court shall confiscate the assets or substance specified in subsection (1) this
section if these belong to a third person at the time of the making of the judgment or ruling, and if:
1) these were acquired, in full or in the essential part, on account of the offender, as a present or in
any other manner for a price which is considerably lower than the normal market price; or

2) the third person knew that that the assets were transferred to the person in order to avoid
confiscation.

(3) The court may decide not to confiscate, in part or in full, property acquired through offence if,
taking account of the circumstances of the offence or the situation of the person, confiscation would
be unreasonably burdensome or if the value of the assets is disproportionably small in comparison
to the costs of storage, transfer or destruction of the property. The court may, for the purpose of
satisfaction of a civil action, decrease the amount of the property or assets to be confiscated by the
amount of the object of the action.
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§ 832, Extended confiscation of assets acquired through criminal offence

(1) If a court convicts a person of a criminal offence and imposes imprisonment for a term of more
than three years or life imprisonment, the court shall, in the cases provided by this Code, confiscate
a part or all of the criminal offender's assets if these belong to the offender at the time of the making
of the judgment, and if the nature of the criminal offence, the legal income, or the difference
between the financial situation and the standard of living of the person, or another fact gives reason
to presume that the person has acquired the assets through commission of the criminal offence.
Confiscation is not applied to assets with regard to which the person certifies that such assets have
been acquired out of lawfully received funds.

(2) As an exception, a court may confiscate the assets of a third person on the bases and to the
extent specified in subsection (1) this section if these belong to the third person at the time of the
making of the judgment or ruling, and if:

1) these were acquired, in full or in the essential part, on account of the offender, as a present or in
any other manner for a price which is considerably lower than the normal market price; or

2) the third person knew that that the assets were transferred to the person in order to avoid
confiscation.

(3) Assets of a third party which has been acquired more than five years prior to the commission of
a criminal offence shall not be confiscated.

(4) Upon extended confiscation of assets acquired through criminal offence, the court shall take
account of the provisions of subsection 83' (3) of this Code..

§ 84. Substitution of confiscation

If assets acquired by an offence have been transferred, consumed or the confiscation thereof is
impossible or unreasonable for another reason, the court may order payment of an amount which
corresponds to the value of the assets subject to confiscation.

§ 85. Effect of confiscation

(1) Confiscated objects shall be transferred into state ownership or, in the cases provided for in an
international agreement, shall be returned.

(2) In the case of confiscation, the rights of third persons remain in force. The state shall pay
compensation to third persons, except in the cases provided for in subsections 83 (3) and (4), 83' (2)
and 837 (2) of this Code.

(3) Before entry into force, the decision of an extra-judicial body or court concerning confiscation
has the effect of a prohibition against disposal.
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Extract from the Penal Code in Estonian

Karistusseadustik
§ 83", Siiiiteoga saadud vara konfiskeerimine

(1) Kohus konfiskeerib tahtliku siiiiteoga saadud vara, kui see kuulub otsuse vdi maddruse tegemise
ajal toimepanijale.

(2) Erandina konfiskeerib kohus kdesoleva paragrahvi 15ikes 1 sétestatud vara, kui see kuulub
otsuse tegemise ajal kolmandale isikule ja kui:

1) see on omandatud tdielikult voi olulises osas toimepanija arvel, kingitusena voi muul viisil
turuhinnast oluliselt soodsamalt voi

2) kolmas isik teadis, et vara vodrandatakse talle konfiskeerimise véltimiseks.

(3) Siiiiteoga saadud vara voib jitta osaliselt voi tdielikult konfiskeerimata, kui konfiskeerimine
oleks siiiiteo asjaolusid voi isiku olukorda arvestades ebamdistlikult koormav voi kui vara vairtus
on vara hoiu-, vodrandamis- voi hdvitamiskuludega vorreldes ebaproportsionaalselt viike. Kohus
voOib tsiviilhagi rahuldamise eesmirgil vihendada konfiskeeritava vara suurust tsiviilhagi eseme
vorra.

§ 832, Kuriteoga saadud vara laiendatud konfiskeerimine

(1) Maistes isiku siitidi kuriteos ja karistades teda iile kolmeaastase voi eluaegse vangistusega,
konfiskeerib kohus kdesolevas seadustikus sdtestatud juhtudel osa voi kogu kuriteo toimepanija
vara, kui see kuulub otsuse tegemise ajal toimepanijale ja kui kuriteo olemuse, isiku legaalse
sissetuleku ja varandusliku olukorra ning elatustaseme erinevuse voi muu pdhjuse tottu on alust
eeldada, et isik on saanud vara kuriteo toimepanemise tulemusena. Konfiskeerimist ei kohaldata
varale, mille suhtes isik tdendab, et see on omandatud diguspiaraselt saadud vahendite arvel.

(2) Erandina vdib kohus kiesoleva paragrahvi loikes 1 sitestatud alustel ja ulatuses konfiskeerida
kolmandale isikule kuuluva vara, kui see kuulub otsuse tegemise ajal kolmandale isikule ja kui:

1) see on omandatud tdielikult voi olulises osas toimepanija arvel, kingitusena voi muul viisil
turuhinnast oluliselt soodsamalt voi

2) kolmas isik teadis, et vara vodrandatakse talle konfiskeerimise véltimiseks.

(3) Konfiskeerimist ei kohaldata kolmanda isiku varale, mis on omandatud rohkem kui viis aastat
enne kuriteo toimepanemist.

(4) Kuriteoga saadud vara laiendatud konfiskeerimisel arvestatakse kiesoleva seadustiku §
83" 15ikes 3 sitestatut.

§ 84. Konfiskeerimise asendamine

Kui stiiiteoga saadud vara on vodrandatud, éra tarvitatud voi selle dravotmine pole muul pdhjusel
voimalik voi otstarbekas, voib kohus vélja mdista summa, mis vastab konfiskeerimisele kuuluva
vara viértusele.

12219/1/12 REV 1 MP/np 60
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



§ 85. Konfiskeerimise toime

(1) Konfiskeeritu ldheb riigi omandisse voi saadetakse rahvusvahelises lepingus sétestatud juhtudel
tagasi.

(2) Kolmanda isiku digused jddvad konfiskeerimisel piisima. Riik maksab kolmandale isikule
hiivitist, vilja arvatud kiesoleva seadustiku § 83 15igetes 3 ja 4, § 83" 13ikes 2 ning § 837 I5ikes 2
sdtestatud juhtudel. (3) Kohtuvilise menetleja voi kohtu lahend konfiskeerimise kohta toimib enne
selle joustumist voorandamiskeeluna.

Annex 2

Extract from the Constitution of the Republic of Estonia

§ 22. No one may be deemed guilty of a criminal offence before he or she has been convicted in a
court and before the conviction has become final.

No one is required to prove his or her innocence in criminal proceedings.
No one may be compelled to testify against himself or herself, or against those closest to him or her.

§ 32. The property of every person is inviolable and equally protected. Property may be taken from
the owner without his or her consent only in the public interest, in the cases and pursuant to a
procedure provided by law, and for fair and immediate compensation. Everyone whose property has
been taken from him or her without his or her consent has the right to bring an action in the courts
to contest the taking of the property, the compensation, or the amount of the compensation.

Everyone has the right to freedom from interference in possessing or using his or her property or
making dispositions regarding the same. Limitations of this right are provided by law. Property may
not be used in a manner that contravenes the public interest.

On public interest grounds, the law may provide classes of property which may be acquired in
Estonia only by citizens of Estonia, by certain categories of legal persons, by local authorities, or by
the Estonian government.

Succession of property is guaranteed.

Extract from the Constitution of the Republic of Estonia in Estonian

§ 22. Kedagi ei tohi késitada kuriteos siilidi olevana enne, kui tema kohta on joustunud
stiidimdistev kohtuotsus.

Keegi ei ole kriminaalmenetluses kohustatud oma siiiitust tdendama.

Kedagi ei tohi sundida tunnistama iseenda voi oma ldhedaste vastu.
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§ 32. Igaithe omand on puutumatu ja vordselt kaitstud. Omandit voib omaniku ndusolekuta
voorandada ainult seaduses sitestatud juhtudel ja korras iildistes huvides diglase ja kohese hiivituse
eest. Igatihel, kelle vara on tema ndusolekuta vodrandatud, on digus podrduda kohtusse ning
vaidlustada vara voorandamine, hiivitus voi selle suurus.

Igatihel on digus enda omandit vabalt vallata, kasutada ja kdsutada. Kitsendused sdtestab seadus.
Omandit ei tohi kasutada iildiste huvide vastaselt.

Seadus voib iildistes huvides sétestada vara liigid, mida tohivad Eestis omandada ainult Eesti
kodanikud, monda liiki juriidilised isikud, kohalikud omavalitsused voi Eesti riik.

Périmisdigus on tagatud.
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FRANCE

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a
criminal conviction?

La France n’a pas de dispositions permettant de confisquer le produit d’infraction(s) en
I’absence de condamnation : la confiscation est une peine et est donc toujours accessoire a une
décision de condamnation pénale®.

Toutefois, la France dispose d’une procédure qui permet, dans certains cas, de confisquer les
biens ayant une origine illicite mais n’ayant pas de lien direct ou indirect avec les faits
poursuivis, sur la base d’'une condamnation relative a une infraction différente de celle qui a
procuré ce « produit ».

Cette procédure correspond & la procédure que la convention de Palerme incite les Etats Parties
a mettre en ceuvre : 1’article 12 § 7 de cette convention stipule que « Les Etats Parties peuvent
envisager d’exiger que l’auteur d’une infraction établisse |’origine licite du produit présumé
du crime ou d’autres biens pouvant faire [’objet d’une confiscation, dans la mesure ou cette
exigence est conforme aux principes de leur droit interne et a la nature de la procédure
Jjudiciaire et des autres procédures ».

L’article 321-6 du code pénal francais dispose ainsi « Le fait de ne pas pouvoir justifier de
ressources correspondant a son train de vie ou de ne pas pouvoir justifier de l'origine d'un bien
détenu, tout en étant en relations habituelles avec une ou plusieurs personnes qui soit se livrent
a la commission de crimes ou de délits punis d'au moins cing ans d'emprisonnement et
procurant a celles-ci un profit direct ou indirect, soit sont les victimes d'une de ces infractions,
est puni d'une peine de trois ans d'emprisonnement et de 75 000 Euros d'amende.

Est puni des mémes peines le fait de faciliter la justification de ressources fictives pour des
personnes se livrant a la commission de crimes ou de délits punis d'au moins cing ans
d'emprisonnement et procurant a celles-ci un profit direct ou indirect. »

L’infraction définie aux articles 131-2 et 321-9 du code pénal francais permet les confiscations

et est aussi efficace que la procédure de confiscation sans condamnation.

Voir en particulier articles 131-10, 131-14,131-16 et 131-21 du code pénal.
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2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

La solution francgaise repose sur I’existence d’une condamnation pénale et prévoit indirectement
un lien avec les infractions constituant des crimes ou des délits punis d'au moins cingq ans

d'emprisonnement.

3. In cases where a link to criminal proceedings is required, could the confiscation
procedures take place before a criminal, civil or administrative court?

Cette procédure a lieu devant une juridiction pénale, puisque la solution retenue a été de créer

une infraction de non justification de ressources correspondant a son train de vie ou de non
justification de 1'origine d'un bien détenu. La personne poursuivie dispose de toutes les garanties

liées au caracteére pénal de la procédure.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

La seule situation ou la confiscation pénale n’est pas possible est le cas de décés de la personne
dans la mesure ou ce déces entraine une extinction de 1’action publique.
Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

1. 1°) S’il fallait introduire des confiscations sur le fondement de procédures
civiles, cela souléverait des difficultés juridiques d’ordre constitutionnel liées notamment a
notre conception de la protection du droit de propriété. Il s’agit d’une question de principe
qui releve du gouvernement frangais. Dans ce cas, la confiscation ne serait cependant plus
I’accessoire d’une condamnation pénale et ne reléverait pas, en conséquence, de la base
juridique visée dans la directive (Articles 82, paragraphe 2, et 83, paragraphe 1 du Traité
sur le fonctionnement de 1’Union européenne).
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ii. 2°) S’il fallait introduire des confiscations sans condamnation sur le fondement

de procédures pénales, de telles confiscations sans condamnation sembleraient contraire a

plusieurs principes fondamentaux du droit pénal (consacrés notamment par la CEDH, le

Pacte international sur les droits civils et politiques, la Charte des droits fondamentaux), en

I’espéce la présomption d’innocence, 1’extinction de 1’action publique en cas de déces, etc.
Par ailleurs, en ce qui concerne la compétence de I’Union européenne, le Parlement européen
et le Conseil « peuvent établir des regles minimales relatives a la définition des infractions
pénales et des sanctions dans des domaines de criminalité particulierement grave revétant une
dimension transfrontiere résultant du caractére ou des incidences de ces infractions ou d'un
besoin particulier de les combattre sur des bases communes » en application de ’article 83,
paragraphe 1, du traité sur le fonctionnement de 1’Union européenne. C’est d’ailleurs la raison
pour laquelle, dans sa proposition, la Commission limite I’harmonisation des confiscations aux
domaines de criminalité visés a cet article 83 (terrorisme, traite des étres humains, exploitation
sexuelle des femmes et des enfants, trafic illicite de drogues, blanchiment d'argent, corruption,
contrefagon de moyens de paiement, criminalité informatique et criminalité organisée, etc.).
Les confiscations simples (article 3 du projet de directive) et les confiscations ¢largies de biens
(article 4 du projet de directive) sont des peines principales ou des peines complémentaires et
sont en conséquence des sanctions, qui relevent de 1’article 83 § 1 du TFUE.
En revanche, les confiscations « sans condamnation » (article 5 du projet de directive) posent
un probléme de qualification (décision pénale ou décision civile), tout particuliérement en cas

de biens détenus par des héritiers suite au déceés de I’auteur de I'infraction, sauf lorsqu’il est

possible de sanctionner le détenteur de ces biens sur le fondement du recel, du blanchiment ou
de I’infraction de non justification de ressources ou de biens.

Dés lors qu’il n’y a pas de condamnation, ces confiscations sans condamnation ne semblent
pas relever de I’article 83, paragraphe 1 précité.

La notion de confiscation sans condamnation reste ambigiie : le texte méme de cette
confiscation fait référence a une procédure « qui, si le suspect ou l'accusé avaient été en
mesure d'étre jugés, aurait pu conduire a une condamnation pénale » (article 5 du projet de
directive) et parmi les garanties, il est souligné que « la personne dont les biens sont concernés
par la décision de confiscation est représentée par un avocat pendant toute [cette] procédure,
afin que cette personne puisse exercer ses droits de la défense en ce qui concerne tant

l'établissement de l'infraction pénale que la détermination des produits et instruments ».
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Contrairement a la convention de Mérida’, ce type de confiscation implique un lien indirect

avec une infraction. Et ne reléve pas vraiment d’une procédure civile.

Cette procédure semble inadaptée :

iii. soit la personne est vivante (fuite, maladie, irresponsabilité¢) et rien de s’oppose a une
condamnation in abstentia. Cette situation est réversible (une personne en fuite peut étre
arrétée, une personne malade revenir a une meilleure santé) ;

iv. soit la personne est décédée et aucune procédure pénale ne peut plus étre menée a bien
dans le respect des droits fondamentaux.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:
e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

La France est parfaitement en mesure de reconnaitre des décisions prises, dans d’autres Etats
(par exemple en Italie) sur le fondement de procédures qui n’existent pas en France (cf. Cass.
Crim. 13/11/2003, n° 03-80.371, Bull. 2003 n° 213 p. 878 CRISAFULLI® et Cass. Civ. 2,
4/6/2009, 08-16.142, Bull. 2009, II, n° 143 SCI ZANORO").

Cf. article 31 de la convention de Mérida.

Il résulte de la Convention relative au blanchiment, au dépistage, a la saisie et a la
confirmation des produits du crime, du 8 novembre 1990, applicable notamment dans les
relations entre la France et I'[talie, qu'une partie ayant recu de l'autre partie une demande de
confiscation concernant des produits situés sur son territoire, est tenue de I'exécuter lorsque
les conditions prévues par le texte conventionnel et la loi de I'Etat requis sont réunies.

Pour I'application de 1'article 15 de la loi n°® 96-392 du 13 mai 1996, une cour d'appel, ayant
relevé que la SCI propriétaire de I'immeuble objet de la mesure conservatoire, qui avait été
créée pour l'acquisition de celui-ci, est détenue a 99 % par une société fiduciaire dont l'ayant
droit économique est la personne poursuivie pour blanchiment, qui la contrdle et que la
complexité des montages tendent a occulter tout lien visible entre elle et cette société, en
déduit souverainement que la SCI ne pouvait ignorer l'origine frauduleuse de I'immeuble et
fait ainsi ressortir que le requérant justifie d'une créance paraissant fondée en son principe, a
hauteur du prix d'acquisition de l'immeuble, et que des circonstances en menacent le
recouvrement.
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La Cour de cassation détermine la nature civile ou pénale de la confiscation non pas en fonction
de la juridiction qui 1'a prononcée ou de I’existence d’une déclaration de culpabilité, mais en
fonction de ses conséquences sur le patrimoine de la personne mise en cause. Elle autorise ainsi
I'exécution sur le territoire national d'une confiscation émanant d'une juridiction étrangére,
méme non pénale, dans la mesure ou les conséquences juridiques de la décision sur le
patrimoine de la personne mise en cause peuvent s'analyser en droit interne comme une
confiscation pénale. La seule condition est donc que les indices permettant d'établir que le bien
en cause est le produit d'une infraction soient considérés comme suffisants pour s'apparenter a
une décision de nature pénale.
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IRELAND

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Response:

Yes. The non-conviction based model for the confiscation of proceeds of crime was introduced into
the Irish legal system through the provisions of the Proceeds of Crime Act, 1996. The non-
conviction based model as provided for in Ireland is set out in doc. DROIPEN 71, COPEN 133,
CODEC 1528.

[Note: The Irish model for non-conviction based confiscation is focused on the proceeds of crime.

With regard to instrumentalities of crime, Ireland has in place a separate legislative measure under
which it is possible to seize and confiscate cash (in particular circumstances) where a court is

satisfied that it is intended for use in connection with criminal conduct (without conviction)].

2. Ifso,is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

Response:

No link to criminal proceedings is required. The Irish non-conviction based model acts in rem on
property that constitutes the proceeds of crime. It applies civil law rather than criminal law

concepts.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

Response:

Not applicable — see question 2.
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4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

Response:

Such requirements do not apply. In the non-conviction based model as set out in doc DROIPEN 71,
COPEN 133, CODEC 1528, Ireland’s Asset Recovery Office (the Criminal Assets Bureau) must
satisfy the High Court (exercising civil jurisdiction) that, on the balance of probabilities, the
specified property constitutes directly or indirectly the proceeds of crime. The High Court must be
satisfied that there are reasonable grounds for the belief that the property in question is the proceeds
of crime before the burden shifts to the respondent to show that the property was obtained
legitimately. The Court may, when so satisfied, make an interim order over the property preventing

anybody from dealing with it. In addition, the property must have a value of not less than €13,000.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

Response:
Not applicable.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.

Response:

As Ireland has both conviction based and non-conviction based models in place, it would be
possible, having regard to the particular circumstances, to give effect to both conviction based and

non-conviction based orders from other jurisdictions.
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ITALY

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Yes. Italian laws provide for the possibility to confiscate proceeds for which there are reasons to
believe that they are the result of illegal activities or the recycling thereof, also in the absence of a
conviction for a specific offence, when they belong, directly or indirectly, to persons against whom
there are grounded indications of belonging to an organised criminal association (of the mafia-type)
or of having committed other offences specifically indicated by the law (such as trafficking in

humans beings; illicit drug trafficking; crimes against public safety and other serious crimes).

The confiscation order is issued by a court [tribunale], after having given the party concerned - and
any third party having an interest over the relevant assets — the opportunity to challenge the request
for the confiscation order and the elements on which it is based. The confiscation order can be
appealed against before the Court of Appeal [Corte di Appello] and challenged before the Court of
Cassation [Corte di Cassazione] on grounds of law.

In brief, the assets can be confiscated:

1. in the presence of sufficient grounds for believing that the offences indicated by the law

have been committed by the person holding the relevant assets;
and
2. if'the assets:
e are the result of illegal activities; or
e are the result of the recycling of proceeds of illegal activities; or

e are disproportionate to the income of the person to whom they belong and such person is

unable to prove their legal origin.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

The confiscation is totally independent from criminal proceedings and can be ordered regardless of
the criminal prosecution of a person for a specific offence or of the outcome of the trial. Non-
conviction based confiscation therefore can be ordered also when the person concerned has been

acquitted of the offence charged.
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3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

Please, see answer no. 2. Italian law sets forth provisions concerning the relationship between
measures taken in criminal proceedings and measures taken in non-conviction based confiscation

proceedings.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

No.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

*kk

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

Yes, provided that the measure complies with the requirements provided by the national law.
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LATVIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Latvian legal system provides for the possibility of non-conviction based confiscation of
proceeds of crime and it means that criminally obtained valuable, materials, and documents can
be confiscated without a judgment of conviction (Chapter 59 of the Criminal Procedure Law of
Latvia).

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

The link to criminal proceedings in proceedings of non-conviction based confiscation is

required.

The action to confiscate the proceeds of crime or instrumentalities without a criminal conviction

is directed at the asset (in rem).

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?
The confiscation procedures take place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.
Section 626, 629 and 630 of the Criminal Procedure Law of Latvia states as follows:
“Section 626. Reasons for Initiating Proceedings regarding Criminally Acquired Property

A person directing the proceedings has the right, in the interests of solving the financial matters,
which have come about in pre-trial criminal proceedings, in timely manner and in the interests
of the economy of proceedings, to separate the materials from a criminal case regarding

criminally acquired property and to initiate proceedings, if the following conditions exist:

1) the totality of evidence provides a basis for believing that the property that has been seized or
upon which an attachment has been imposed is of a criminal origin or related to a criminal

offence;
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2) due to objective reasons, the transferral of the criminal case to court is not possible in the
near future (in a reasonable term), or such transferral may cause substantial unjustified

expenses.
Section 629. Court Proceedings regarding Criminally Acquired Property

(1) Having received a decision on the initiation of proceedings regarding criminally acquired

property, a judge shall:
1) determine the time and place of the court session;

2) summon the person directing the proceedings and a public prosecutor, if a decision has been
taken by an investigator, as well as the persons referred to in Section 628 of this Law to the

court session.

(2) A court session shall take place within 10 days after receipt of a decision of the person

directing the proceedings to a court.

(3) The person directing the proceedings, a public prosecutor, others summoned and arrived
persons, their representatives or defence counsels shall be heard and the submitted evidence

examined in a court session.

(4) During a court session the persons involved in court proceedings have equal rights to submit
recusations or requests, to submit evidence, to participate in inspection of evidence, to submit
written explanations to the court, as well as to participate in examination of other matters, which

have arisen during the court proceedings.

Section 630. Court Decision on Criminally Acquired Property

(1) In adjudicating materials regarding criminally acquired property, a court shall decide:
1) whether the property is related to a criminal offence or is of criminal origin;

2) whether there is information regarding the owner or lawful possessor of the property;
3) whether a person has lawful rights to the property;

4) actions with the criminally acquired property.

(2) If a court finds that the connection of property with a criminal offence has not been proven
or the property is not of criminal origin, such court shall take a decision to terminate

proceedings regarding the criminally acquired property.”
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5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

N/A

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

Latvian legal system provides for the possibility to recognise non-conviction based confiscation

orders issued by another Member State.

Latvian Criminal Procedure Law provides for the possibility to recognise recognise and execute
orders issued by foreign state allowing the confiscation of the proceeds of crime and
instrumentalities, if in the order issued by a foreign state it is ascertained that confiscation of
property is the object for committing a criminal offence or is the proceed of crime, regardless of
whether or not criminal proceeding has been completed against a person (in personam) or a

proceeds of crime or instrumentalities (in rem).

Request for criminal-legal assistance received from a foreign state for the confiscation of the
proceeds of crime or instrumentalities, regardless of in what process (criminal procedure, civil
procedure or other procedure) foreign state has made a judgement, in which it is ascertained that
confiscation of property is the object for committing a criminal offence or is the proceed of
crime, Latvia would assessed in accordance with the national legislation and on the basis of the

international treaties concluded.

e whose system applies civil forfeiture procedures.

N/A
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LITHUANIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a
criminal conviction?

Yes.

Article 72, paragraphs 1-3 of Criminal Code of Lithuania (CC) declares:

1. Confiscation of property shall be the compulsory uncompensated taking into the ownership of
the State of any form of property subject to confiscation and held by the offender or other
persons.

2. Confiscation of property shall be applicable only in respect of the property used as an
instrument or a means to commit a crime or as the result of the criminal act. Any form of
property directly or indirectly obtained in relation to the criminal shall be deemed to constitute
the result of the criminal act prohibited by the present Code.

3. The property held by the offender which is subject to compensation shall be confiscated in all

cases.

It is important to notice that according to Lithuanian laws, confiscation of property is a penal
sanction, not a penalty, therefore it is applied not only after convicting a person, but also while
releasing a person from punishment or from criminal responsibility. Moreover, according to the
Code of Criminal Proceedings (CCP) and court practice, confiscation of property could be

applied while dismissing the pretrial investigation on the certain basis, non-rehabilitative ones.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

According to the CC confiscation of property is a penal sanction which may be imposed on an
adult person released from criminal liability on the grounds provided for in Chapter VI of CC
(Release from criminal liability) or released from a penalty on the grounds provided for in
Chapter X of CC (Suspension of a sentence and release from a penalty). Confiscation of
property may also be imposed on juveniles and legal persons. Moreover, confiscation of
property may be imposed in conjunction with a penalty. Thus confiscation of property is linked
and possible only in criminal proceedings.

On the other hand, confiscation of property may be linked to those persons who are not related

to the criminal case (confiscation from a third party).
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Non-conviction based confiscation is directed 7o the asset which has to be confiscated (in rem).
However, this could be inter-related to in personam as well (the third person has to know that

the property is gained in a criminal way etc.)

3. In cases where a link to criminal proceedings is required, could the confiscation
procedures take place before a criminal, civil or administrative court?

Confiscation where a link to criminal proceedings is required according to the national laws of
Lithuania is allowed before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Yes.

Article 94 of CCP declares that the question of assets which is important while investigating or
handling the criminal offence must be settled after the criminal proceedings is dismissed or
when the sentence is passed. When the process is dismissed because of such reasons as
limitation of statute, age of criminal responsibility or death of offender the assets has to be
confiscated if it meets the criteria foreseen in article 72 paragraph 2 of CC (confiscation of
property shall be applicable only in respect of the property used as an instrument or a means to
commit a crime or as the result of the criminal act. Any form of property directly or indirectly
obtained in relation to the criminal shall be deemed to constitute the result of the criminal act
prohibited by the Criminal Code).

Please specify any particular circumstances and describe how non-conviction based
confiscation applies in these situations.

The procedure is foreseen in the Article 94, paragraph 3 of CCP (the text is provided).

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

In these cases the provisions of European Convention on the International Validity of
Criminal Judgement (The Hague, 28 May 1970) could be applied.
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e whose system applies civil forfeiture procedures

In these cases there are no any instruments which would regulate the mutual recognition of
decisions concerning the confiscation of property in systems of civil forfeiture procedures.

In Lithuania we do not have practice how this kind of issue could be solved.

Relevant national provisions of Criminal Code of Lithuania:

72 straipsnis. Turto konfiskavimas

1. Turto konfiskavimas yra priverstinis neatlygintinas konfiskuotino bet kokio pavidalo turto,
esancio pas kaltininkg ar kitus asmenis, paémimas valstybés nuosavybeén.

2. Konfiskuotinu turtu laikomas §io kodekso uzdraustos veikos jrankis, priemon¢ ar rezultatas.
Sio kodekso uzdraustos veikos rezultatu pripaZzjstamas tiesiogiai ar netiesiogiai i§ jos gautas bet
kokio pavidalo turtas.

3. Kaltininkui priklausantis konfiskuotinas turtas privalo biiti konfiskuojamas visais atvejais.

4. Kitam fiziniam ar juridiniam asmeniui priklausantis konfiskuotinas turtas konfiskuojamas,
nepaisant to, ar tas asmuo nuteistas uz Sio kodekso uzdraustos veikos padaryma, ar ne, jeigu:

1) perleisdamas turtg kaltininkui ar kitiems asmenims, jis Zinojo arba turéjo ir galéjo Zinoti,
kad Sis turtas bus naudojamas Sio kodekso uzdraustai veikai daryti;

2) §is turtas jam buvo perleistas sudarius apsimestinj sandorj;

3) sis turtas jam buvo perleistas kaip kaltininko Seimos nariui ar artimajam giminaiciui;

4) Sis turtas jam buvo perleistas kaip juridiniam asmeniui, kurio vadovas, valdymo organo
narys arba dalyviai, valdantys ne maziau kaip penkiasdeSimt procenty juridinio asmens akcijy
(pajaus, jnasy ir pan.), yra kaltininkas, jo Seimos nariai ar artimieji giminaiciai;

5) igydamas §j turta, jis arba juridiniame asmenyje vadovaujancias pareigas €j¢ ir teis¢ jam
atstovauti, juridinio asmens vardu priimti sprendimus ar kontroliuoti juridinio asmens veiklg turéje
asmenys zinojo arba turéjo ir gal¢jo Zinoti, kad $is turtas yra Sio kodekso uzdraustos veikos jrankis,
priemong ar rezultatas.

5. Kai konfiskuotinas turtas yra pasléptas, suvartotas, priklauso tretiesiems asmenims ar jo
negalima paimti del kity priezas¢iy arba §j turta konfiskuoti biity netikslinga, teismas i§ kaltininko
ar kity Sio straipsnio 4 dalyje nurodyty asmeny iSieSko konfiskuotino turto vert¢ atitinkancig pinigy
suma.

6. Teismas, skirdamas turto konfiskavima, turi nurodyti konfiskuojamus daiktus arba

konfiskuojamo turto verte pinigais.
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Article 72. Confiscation of Property

1. Confiscation of property shall be the compulsory uncompensated taking into the ownership
of the State of any form of property subject to confiscation and held by the offender or other
persons.

2. Confiscation of property shall be applicable only in respect of the property used as an
instrument or a means to commit a crime or as the result of the criminal act. Any form of property
directly or indirectly obtained in relation to the criminal shall be deemed to constitute the result of
the criminal act prohibited by the present Code.

3. The property held by the offender which is subject to compensation shall be confiscated in
all cases.

4. The property owned by other natural or legal persons subject to confiscation shall be
confiscated regardless of whether or not that person has been convicted for committing a criminal
act prohibited by the present Code, provided that:

1) when transferring the property to the offender or to other persons this person was aware or
ought to have been and could have been aware that this property will be used to commit a criminal
act prohibited by the present Code;

2) this property was transferred to the person by having concluded a fictitious transaction;

3) this property was transferred to the person as to a family member or a close relative of the
offender;

4) this property was transferred to the person as to a legal entity in which the offender, or
family members or close relatives of the offender hold the position of a manager, a member of the
management body or a participant holding at least fifty per cent of the shares (shares, contributions
and the like) of the legal entity;

5) when acquiring this property, the person or the persons who were holding managing
positions in the legal entity and were entitled to represent the legal entity, to take decisions in the
name of the legal entity or to control the activity of the legal entity were aware or ought to have
been and could have been aware that this property constitutes an instrument, a means or the result of
the criminal offence prohibited by the present Code.

5. Where the property subject to confiscation has been concealed, consumed, belongs to third
parties or cannot be taken for other reasons, or it is not expedient to confiscate this property, a court
shall recover from the offender or other persons indicated in paragraph 4 of the present Article a
sum of money equivalent to the value of the property subject to confiscation.

6. When ordering confiscation of property, a court must specify the items subject to

confiscation or the monetary value of property subject to confiscation.
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72} straipsnis. ISpléstinis turto konfiskavimas

1. ISpléstinis turto konfiskavimas yra kaltininko turto ar jo dalies, neproporcingos kaltininko
teisétoms pajamoms, paémimas valstybés nuosavybén, kai yra pagrindas manyti, kad turtas gautas
nusikalstamu btdu.

2. I8pléstinis turto konfiskavimas taikomas, kai yra visos Sios salygos:

1) kaltininkas pripazintas padargs apysunkij, sunky arba labai sunky ty€inj nusikaltima, i$
kurio jis tur¢jo ar galéjo turéti turtinés naudos;

2) kaltininkas turi §io kodekso uzdraustos veikos padarymo metu, po jos padarymo arba per
penkerius metus iki jos padarymo jgyto turto, kurio verté neatitinka jo teiséty pajamy, ir Sis
skirtumas vir§ija 250 MGL dydzio suma, arba per Siame punkte nurodyta laikotarpj kitiems
asmenims yra perleides tokio turto;

3) baudziamojo proceso metu kaltininkas nepagrindzia Sio turto jsigijimo teis€tumo.

3. Sio straipsnio 2 dalyje nurodytas konfiskuotinas turtas, perleistas kitam fiziniam ar
juridiniam asmeniui, i§ $io asmens konfiskuojamas, jeigu yra bent vienas i$ $iy pagrindy:

1) turtas perleistas sudarius apsimestinj sandorj;

2) turtas perleistas kaltininko Seimos nariams arba artimiesiems giminaiciams;

3) turtas perleistas juridiniam asmeniui, kurio vadovas, valdymo organo narys arba dalyviai,
valdantys ne maziau kaip penkiasdeSimt procenty juridinio asmens akcijy (pajaus, jnasy ir pan.), yra
kaltininkas, jo Seimos nariai ar artimieji giminaiciai;

4) asmuo, kuriam perleistas turtas, arba juridiniame asmenyje vadovaujancias pareigas €j¢ ir
teis¢ jam atstovauti, juridinio asmens vardu priimti sprendimus ar kontroliuoti juridinio asmens
veiklg tur¢je asmenys zinojo arba turéjo ir galéjo Zinoti, kad Sis turtas jgytas nusikalstamu biidu ar
neteisétomis kaltininko IéSomis.

4. Siame straipsnyje numatytas i$pléstinis turto konfiskavimas negali biiti taikomas kaltininko
ar treCiyjy asmeny turtui ar jo daliai, i§ kuriy pagal Lietuvos Respublikos tarptautines sutartis,
Lietuvos Respublikos civilinio proceso kodekso, kity istatymy nuostatas negali buti iSieSkoma.

5. Kai konfiskuotinas visas turtas arba jo dalis yra paslépta, suvartota, priklauso tretiesiems
asmenims ar jo negalima paimti dél kity priezasCiy arba §j turta konfiskuoti buty netikslinga,
teismas i$ kaltininko ar kity Sio straipsnio 3 dalyje nurodyty asmeny iSieSko konfiskuotino turto ar
jo dalies verte atitinkancig pinigy suma.

6. Teismas, skirdamas iSpléstinj turto konfiskavimg, turi nurodyti konfiskuojamus daiktus

arba konfiskuojamo turto ar jo dalies vertg pinigais.
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Article 72°. Extended Confiscation of Property

1. Extended confiscation of property shall be taking into the ownership of a state of the
offender’s property or part thereof which is out of proportion to the offender’s lawful income where
there is evidence that the property has been acquired by criminal means.

2 Extended confiscation of property shall be applicable, where:

1) the offender is adjudged to have committed a less serious or serious or grave premeditated
crime whereof he had or could have had pecuniary advantage;

2) the offender possesses property gained during the commission or after the commission or
in the course of five years prior to the commission of the acts prohibited by this Code the value
whereof is out of proportion to his lawful income and the difference exceeds 250 MSLs or
transferred some of this property to other persons during the period indicated in this Paragraph;

3) in the course of criminal proceedings the offender fails to justify the lawfulness of
acquiring the property.

3. The property subject to confiscation under Paragraph 2 of this Article transferred to other
natural or legal persons shall be confiscated from these persons in the presence of at least one of
these grounds:

1) the property was transferred having made an artificial transaction;

2) the property was transferred to the offender’s family member or close relative;

3) the property was transferred to a legal person whose manager or member or participant of a
management body holding at least fifty percent of the legal person’s shares (share, contributions,
etc.) is an offender or his family member or a close relative;

4) a person who was transferred the property or persons who held high managerial positions
in a legal person with the right to represent the legal person, make decisions in its name and control
its activities were aware or ought to have been aware or could have been aware that the property
was acquired by criminal means or with the offender’s unlawful proceeds.

4. Extended property confiscation provided for in this Article shall not be applicable to the
offender’s or third parties’ property or part of this property, where they shall not be subject to
recovery in accordance with the provisions of international agreements of the Republic of
Lithuania, the Code of Criminal Procedure of the Republic of Lithuania or other laws.

5. Where the property or part of the property subject to confiscation has been concealed,
consumed, belongs to third parties or cannot be taken for other reasons or the confiscation of this
property would be inexpedient, a court shall recover from the offender or other persons indicated in
Paragraphs 3 of this Article a sum of money equivalent to the value of the property or part of the
property subject to confiscation.

6. When ordering extended confiscation of property, a court must specify the items subject to

confiscation or the monetary value of the property or part of the property subject to confiscation.
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Relevant national provisions of Code of Criminal Proceedings of Lithuania:

Baudziamojo proceso kodekso 94 straipsnis. Priemonés, kuriy imamasi dél daikty,
turin€iy reik§més nusikalstamai veikai tirti ir nagrinéti, nutraukiant procesa ir priimant
nuosprendj

1. Priimant nuosprend;j ar nutraukiant procesa, daikty, turin¢iy reikSmés nusikalstamai veikai
tirti ir nagrinéti, klausimas i$sprendziamas taip:

1) Lietuvos Respublikos baudziamojo kodekso 72 ir 72° straipsniuose nurodytas turtas
konfiskuojamas;

<..>

2. Sio straipsnio 1 dalyje nurodytus sprendimus ikiteisminio tyrimo metu priima prokuroras ar
ikiteisminio tyrimo teiséjas, nutraukiantys ikiteisminj tyrima, vélesnése proceso stadijose — byla
nagring¢jantis teismas.

3. Jeigu nutraukiant ikiteisminj tyrimg turi biti iSsprestas Lietuvos Respublikos baudziamojo
kodekso 72 ar 72° straipsnyje nurodyto turto konfiskavimo klausimas, ikiteisminis tyrimas
nutraukiamas ikiteisminio tyrimo teis¢jo sprendimu, kuriuo patvirtinamas prokuroro nutarimas
nutraukti ikiteisminj tyrimg. Sprendziant turto konfiskavimo arba iSpléstinio turto konfiskavimo
klausimg, rengiamas posédis, i kurj turi buiti kvieCiamas prokuroras, asmuo, dé¢l kurio turto
konfiskavimo priimtas nutarimas, Sio asmens atstovas. Ikiteisminio tyrimo teiséjo sprendimu j
posédi gali biiti kvieCiami ir kiti asmenys. Prokuroro ir asmens, dél kurio turto konfiskavimo
priimtas nutarimas, atstovo dalyvavimas tokiame posédyje butinas. Ikiteisminio tyrimo teis¢jo

sprendimas gali biiti skundziamas Sio Kodekso X dalyje nustatyta tvarka.
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LUXEMBOURG

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

The Luxembourg Criminal Code contains a provision allowing the confiscation of proceeds of
crime and instrumentalities of crime without a criminal conviction (i.e. in cases of statutory time

limitations) regarding money laundering, terrorism, and financing of terrorism offences.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).
There is a link required as confiscation under Luxembourg law constitutes a sentence.

The action is directed at the person.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

The procedures regarding confiscation without conviction always takes place before a criminal

court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

No.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

N/a
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6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.
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HUNGARY

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a criminal

conviction?
Yes.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the person

(in personam) or at the asset (in rem).

According to the national legislation, confiscation without a criminal conviction is a special
procedural form in the criminal proceeding and it is regulated by the Act No. XIX of 1998 on the
criminal proceedings (hereinafter as: CPA). This proceeding is an “in rem procedure”, since it

targets the assets to be confiscated, not the person.

3. In cases where a link to criminal proceedings is required, could the confiscation procedures

take place before a criminal, civil or administrative court?

According to Section 569 of the CPA which regulates the confiscation without a criminal

conviction:

“Section 569 (1) Upon the motion of the prosecutor the court shall decide upon confiscation,
confiscation of property or the transfer of any seized items into the ownership of the state if no
criminal proceeding has been initiated against anyone or the criminal proceeding has been

terminated, or it has been suspended due to the unknown location or mental disease of the
defendant.

(2) The procedure shall be conducted by the court having competence to adjudicate the criminal

offence; or, if such a court cannot be established, the court at which the prosecutor files the

)

motion.’
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4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is not
able to stand trial due to illness, death, being a fugitive, etc.). Please specify any particular

circumstances and describe how non-conviction based confiscation applies in these situations.

Please see the answer for question no. 3. To sum up, the special proceeding regulated in Section 569
of the CPA makes it possible that the court decides on confiscation or confiscation of property even
in the absence of criminal proceeding (or if the criminal proceeding is terminated for example
because the defendant died or if the proceeding has been suspended due to the unknown location or
mental disease of the defendant.

It also has to be noted that pursuant to Section 331 (4) CPA, “if the verdict of acquittal is based on
the grounds for the preclusion or termination of punishability, the court may order confiscation or

confiscation of property.”

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the potential

legal obstacles to their introduction in your country?

*kk

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

Regarding the fact that in Hungary non-conviction based confiscation is a special procedural form
in the criminal proceeding, we can only imagine cooperation with those Member States whose

system also requires a link to criminal proceeding.
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MALTA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?
No.

2. Ifso, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).
N/A

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?
N/A

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

N/A

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

No substantial legal obstacles exist to introduce non-conviction based confiscation in Malta.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

Under Maltese law, for a foreign confiscation order to apply it is only required that the said

order/decision has been delivered by a competent court.
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NETHERLANDS

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a
criminal conviction?

2. Ifso,is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

3. In cases where a link to criminal proceedings is required, could the confiscation
procedures take place before a criminal, civil or administrative court?

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.

Answers:

Questions 1 to 4

The Dutch Criminal Code (DCC) and Code of Criminal Procedure (CCP) provide for confiscation
proceedings that are in part (as regards special confiscation) separate from the main criminal
proceedings. Special confiscation proceedings can take place simultaneously with the main criminal
proceedings, but also at a later stage. The confiscation proceedings aim exclusively at an assessment

of the value of the proceeds of crime for the purpose of subsequently imposing a confiscation order.
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These special confiscation proceedings thus allow for extended confiscation and do not require
determining guilt of any additional or specific criminal offences. The applicable standard of proof
in these special confiscation proceedings is ‘the balance of probabilities’. In this context also
presumptive evidence regarding the (illegal) origin of assets / property of the convicted person is

used.

The provisions that are in place for conducting an extensive financial investigation are also part of

the CCP.

Besides the above mentioned ‘value based’ system for (special) confiscation, also an object based —
normal — confiscation system is in place. Also there the conviction of a criminal offence is a prior

condition to confiscation.

Dutch legislation does not entail additional provisions allowing for the confiscation of the proceeds
of crime without a prior criminal conviction. The Dutch delegation notes in this perspective that
neither the criminal proceedings, nor the confiscation proceedings are hampered by illness or flight

from prosecution under Dutch law.

Questions 5 and 6

As confiscation relates to criminal conduct, the point of departure should in the view of the NL be
that confiscation is regarded as a sanction or measure that is imposed by a court, following criminal
proceedings. As is set out above, the confiscation proceedings may be separated from the criminal

proceedings with a view to an accurate and comprehensive assessment of the proceeds of crime.

In general it can be said that the existing systems in the NL are functioning effectively in most
situations. The introduction of a NCB system would therefore only have limited added value. Lack
of necessity would be a cogent and principal objection to the introduction of additional provisions.
It could be at the expense of the existing conviction based system, thus even harming the objectives

of the draft.
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It is however conceivable that the introduction of an NCB confiscation system may have added
value in some very specific situations. In the NL such could be the case when a defendant dies
either during the criminal proceedings, the confiscation proceedings or in anticipation thereof
during the criminal / financial investigation. If this happens, the proceedings have to come to an
end. Confiscation, even the confiscation of assets that have been frozen, is than no longer possible
in these proceedings. It is also conceivable that the introduction of a NCB-procedure would deliver

benefits compared to the launch of money laundering proceedings against inheritors.

For the reasons cited above the NL delegation supports the envisaged Article 5 of the draft,
provided that the scope remains limited to some of the exceptional situations mentioned in this

Article.

With regard to question 6 the NL delegation notes that under Dutch law it is possible to recognise

non-conviction based confiscation orders issued by another Member State.
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AUSTRIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?
Yes

2. Ifso, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

In principle according to section 443 CCP the decision about forfeiture (section 20 PC),
extended forfeiture (section 20 b PC) and confiscation (section 26 PC) shall be made in the
(final) penal judgment. But if the results of the penal proceedings (neither by itself nor after
taking of evidence, which do not significantly delay the judgment in the question of guilt and
punishment) are insufficient to judge reliably the pecuniary sanctions, their determination

may be reserved by an order for a separate decision (sections 445, 445a CCP).

Furthermore the precondition for forfeiture (section 20 PC), extended forfeiture (section 20 b
PC) and confiscation (section 26 PC) can be achieved irrespective from a conviction or
commitment to an institution listed in sections 21 to 23 PC. In such as case these proprietary
orders can be issued in an independent (objective) proceeding due to a special application of

the prosecutor. The action to confiscate is directed at the asset.

This objective proceeding is regulated by section 445 CCP, witch determines that, if there are
reasons to suppose that the prerequisites for forfeiture, extended forfeiture or for confiscation
are fulfilled, and if it is not possible to issue the order in a penal proceeding or in a proceeding
on preventive measures involving deprivation of liberty, the public prosecutor has to make an

independent application to order such pecuniary sanction.

On an application for forfeiture the competent court has to decide by judgment in an
independent proceeding after public and oral trial; the competent court is the court which was
or would have been competent for the trial and judgment of the underlying offence; but in
absence of such competence the competent court is the court of first instance where the profits
or property is located. The court of first instance decides through single judge. In case a court
of lay assessors or a jury court has decided on the offence which shall be the basis for the
order or has reserved the decision, its presiding judge is competent as single judge. On an
application for confiscation the district court has to decide where the offence has been
committed; but if this place is unknown or situated abroad the district court has to decide

where the object is located.
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3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

The confiscation procedure can only take place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

See the answer to question 2.

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

*kk

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

Yes

e whose system applies civil forfeiture procedures.

No
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Relevant provision of the Austrian Penal Code

Confiscation

Section 19a (1) Objects the perpetrator used in order to commit an intentional criminal act, or that
were designated by him/her to be used for committing this criminal act or which were produced by
the criminal act, have to be confiscated if they were the property of the perpetrator at the time of the
decision.

(2) Such objects need not be confiscated if their value is out of proportion regarding the importance

of the criminal act or the suspicion against the perpetrator.

Forfeiture

Section 20 (1) The Court has to declare forfeited assets that were obtained for or by the commission
of an act punishable by law.

(2) Forfeiture also refers to the use and substitute value of assets to be declared forfeited according
to para. 1.

(3) As far as assets subject to forfeiture according to para. 1 or 2 have not been seized or
sequestrated (sections 110 para. 1 n° 3, 115 para. 1 n° 3 StPO) the court has to declare an amount of
money forfeited that corresponds to the assets obtained according to para. 1 and para. 2.

(4) If the extent of the assets to be declared forfeited cannot be established at all or only with

disproportionate efforts, the court has to determine it according to its conviction.

Refraining from forfeiture

Section 20a (1) Forfeiture against third persons according to section 20 para. 2 and para. 3 is
excluded in so far as this person has obtained the assets unaware of the criminal act punishable by
law.

(2) Forfeiture is also excluded

1. against third persons insofar as this person has acquired the assets for a consideration unaware of
the criminal act punishable by law,

2. insofar as the person affected satisfies civil claims resulting from the act or has secured their
satisfaction or

3. insofar as the effect of forfeiture can also be achieved by other legal measures.

(3) There is no forfeiture if the assets to be declared forfeited or the chance of being able to collect

them is out of proportion to the procedural efforts forfeiture or the collection would require.
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Extended forfeiture

Section 20b (1) Assets at the disposal of a criminal organisation (section 278a) or a terrorist
association (section 278b) or that are appropriated or collected as means for financing terrorism
(section 278d) have to be declared forfeited.

(2) If a criminal act according to sections 165, 278, 278c, for the commission of which or by which
the assets were obtained or such a crime has been committed, also such assets have to be declared
forfeited that have been obtained in a time-related connection with such an act if it can be supposed
that they derive from a criminal act and their legal origin cannot be proven satisfactorily.

(3) Section 20 para. 2 to para. 4 StGB apply accordingly.

Refraining from extended forfeiture

Section 20c¢ (1) Extended forfeiture according to section 20b para. 1 StGB is excluded insofar as
there are legal claims regarding the assets affected by persons who do not participate in the criminal
organisation or terrorist association or the financing of terrorism.

(2) Section 20a StGB applies accordingly.

Relevant provision of the Austrian Criminal Code of Procedure

Section 443 (1) As to forfeiture, extended forfeiture, confiscation and other pecuniary sanctions
(liability for fines, forfeiture and value compensation) the decision shall be made in the penal
judgement, save it is provided in this chapter in another way.

(2) If the results of the penal proceedings as such or after carrying out simple additional
investigations are insufficient to judge reliably the pecuniary sanctions mentioned in para.l, their
determination may be reserved by an order for a separate decision (sects. 445, 445a); apart from this
case any further order regarding the assets and objects concerned is admissible.

(3) The decision on pecuniary sanctions is — save the case under sect. 445a — equal to the imposition
of a penalty and may be appealed in favour and against the convicted or the other persons

concerned by the decision (sects. 64, 444).
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Section 445 (1) If there are reasons to suppose that the prerequisites for forfeiture (sect. 20 of the
Penal Code), for extended forfeiture (sect. 20b of the Penal Code) or for confiscation (sect. 26 of the
Penal Code) are fulfilled, and if it is not possible to issue the order in a penal proceeding or in a
proceeding on preventive measures involving deprivation of liberty, the public prosecutor has to
make an independent application to order such pecuniary sanction.

(2) On an application for forfeiture or for extended forfeiture the competent court has to decide by
judgement in an independent proceeding after public and oral trial; the competent court is the court
which was or would have been competent for the trial and judgement of the underlying offence; but
in absence of such competence the competent court is the court of first instance where the profits or
property is located. The court of first instance decides through single judge. In case a court of lay
assessors or a jury court has decided on the offence which shall be the basis for the order or has
reserved the decision (sect. 443 para. 2), its presiding judge is competent as single judge.

(3) On an application for confiscation the district court has to decide where the offence has been
committed; but if this place is unknown or situated abroad the district court has to decide where the
object is located; the decision shall be made as a rule (sect. 445a ) by judgement in an independent
proceeding after public and oral trial. The provisions regarding the trial before district courts as well
as section 444 are applicable mutatis mutandis.

(4) By application of sects. 463 to 468 (sect. 489) mutatis mutandis the judgement may be appealed
in favour and against the person concerned; section 444 para. 1 last sentence is applicable

accordingly.

12219/1/12 REV 1 MP/np 94
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



POLAND

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a
criminal conviction?

PL answer:

No. Polish law does not provide a regular mechanism allowing for the confiscation of the proceeds

of crime and instrumentalities of crime without a criminal conviction.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

PL answer:

See above.

3. In cases where a link to criminal proceedings is required, could the confiscation
procedures take place before a criminal, civil or administrative court?
PL answer:

See above.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

PL answer:

See above.
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5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

PL answer:

The main obstacles are of constitutional nature. During the discussions held on the feasibility of

introducing similar measure in Poland, the concern was raised that such an intrusive measure could

breach the basic constitutional principles of the Polish legal order. Namely, the respect of property
and presume of innocence were mentioned. The same principles are as well provided in the Articles

17(1) and 48(1) of the Charter of Fundamental Rights of the EU.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:
e whose system requires a link to criminal proceedings
PL answer:
No. Polish system of recognising confiscation orders is in line with the FD 2006/783/JHA of 6
October 2006 on the application of the principle of mutual recognition to confiscation orders.
Poland made the declaration provided for in Article 7(5) of this FD, which confines a scope of
mutual recognition in this field. Consequently, the non-conviction based confiscation does not fall
under the scope of this instrument as implemented into the Polish law.
e whose system applies civil forfeiture procedures.
PL answer:
No. Polish system of recognising confiscation orders is in line with the FD 2006/783/JHA of 6
October 2006 on the application of the principle of mutual recognition to confiscation orders.
Poland made the declaration provided for in Article 7(5) of this FD, which confines a scope of
mutual recognition in this field. Consequently, the non-conviction based confiscation does not fall

under the scope of this instrument as implemented into the Polish law.

12219/1/12 REV 1 MP/np 96
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



NOTE

As mentioned above, Poland does not have provisions allowing for the confiscation of the proceeds
of crime and instrumentalities of crime without a criminal conviction. However, Article 412 of
Polish Civil Code stipulates that the benefits rendered in an unfair order may be confiscated by the
court. This mechanism is rarely used because of its specific construction and intrusive nature. It
shall be noticed that it does not pertain strictly to the proceeds of crime, although it has some
common features. It is wholly a civil law institution, separate from criminal proceedings and

directed at the person (in personam).

Kodeks cywilny (The Civil Code) — courtesy translation

Artykut. 412. Sad moze orzec przepadek $wiadczenia na rzecz Skarbu Panstwa, jezeli $wiadczenie
to zostalo $wiadomie spetnione w zamian za dokonanie czynu zabronionego przez ustawe lub w
celu niegodziwym. (...)

Article 412. The court may impose the forfeiture of the benefit, if it has been intentionally rendered

in exchange for committing the deed which is prohibited by law or in an unfair order. (...)
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PORTUGAL

1.  Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a criminal

conviction?

Portugal has provisions allowing for the confiscation of the direct proceeds of crime and

instrumentalities of crime without a criminal conviction.

2. Ifso,is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the person

(in personam) or at the asset (in rem).

In Portugal, confiscation of proceeds and instrumentalities of crime is ordered by a criminal court in
the context of a criminal proceeding. The action to confiscate the proceeds of crime or
instrumentalities without a criminal conviction doesn’t make any distinction regarding whether is

directed at the person or at the asset.

3.  In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

The confiscation procedures can only take place before criminal courts.

4.  Does your legislation provide for particular requirements that need to be met in order
for the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

Non conviction based confiscation can be ordered by a court whenever it is not possible to
determine who was committed the criminal act. However, confiscation takes place only when the
objects that were used for the commission of a crime or intended to be used in the commission of a
crime, or which have been produced thereof can, by virtue of their nature or of the circumstances of
the case, endanger the safety of persons, the public morality or the public order or offer a serious

risk to be used for the commission of new crimes.
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5. If your country does not have provisions allowing the confiscation of the proceeds of
crime and/or instrumentalities of crime without a criminal conviction can you indicate the

potential legal obstacles to their introduction in your country?

N/A

6. Is it possible in your national system to recognise non-conviction based confiscation
orders issued by another Member State:
. whose system requires a link to criminal proceedings

o whose system applies civil forfeiture procedures.

It is possible in our national system to recognize non-conviction based confiscation orders issued by
another Member State whose system requires a link to criminal proceedings. On the contrary, we
have serious doubts regarding the recognition if the Member State applies civil forfeiture

procedures.
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ROMANIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

RO: No, except the confiscation measure applied by a court following a request of National
Integrity Agency, in files regarding unjustified wealth of public officials. In RO, the confiscation is

a safeguarding measure attached to a conviction issued by a criminal court.

2. Ifso,is alink to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

RO: please see previous answer.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

RO: The confiscation is ordered by the court only within the criminal file in which the conviction

was pronounced.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

RO: In case of illness, confiscation may be ordered attached to the conviction. In the case of
fugitives, these may be convicted in absentia and again the confiscation may be ordered by a court.
In the case of death, the criminal trial stops, confiscation cannot be ordered, unless a sequester was

applied during criminal investigation and the court has to decide upon the seized assets.
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5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction can you indicate the
potential legal obstacles to their introduction in your country?

RO: Please see previous answers. Confiscation is a safeguarding measure attached to a conviction.
Only in cases of unjustified wealth, confiscation may be applied without a conviction. However,
this area is a very comprehensive and complex issue, which overlaps also to the field of
constitutional guarantees of fundamental rights and freedoms, particularly in the view of protection
of the right to private property (according to article 44 (8) of the Romanian Constitution ,,Lawfully
acquired wealth may not be confiscated. Lawfulness of acquirement shall be presumed.” and
according to article 44 (9) ,, Any goods intended for, used, or resulting from criminal offences or

contraventions may be confiscated only under the terms laid down by the law”

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.

RO: Currently, Law 302/2004 does not impedes expressis verbis the enforcement of the so called
non-conviction based confiscation orders, which have been issues abroad, which means that at least
theoretically, this type of cooperation would be possible, upon the decision of the Romanian
competent judicial authority. We do not have practice in this sense which would prove our
interpretation (it depends on the competent judicial authority), since the confiscation requests are

received in a very limited number.

It has to be underlined though that Romania does not have in its internal legal system provisions
related to confiscation in rem in its classical sense. Despite that, our current legislation allows for
the restitution of the proceeds of crime to the victim through a civil action(actio in restitution)
should a special situation intervene. Such situations may entail death of the suspected/accused or if
for example the Ministry Public decides that there are not met the conditions to consider the deed a
crime, still the prejudice needs to be recovered (therefore the criminal prosecution acts cannot be
therefore exercised). We are unaware of the degree to which this tool is actually used in

practice.
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SLOVENIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a criminal

conviction?

ANSWER: Yes. The Confiscation of Assets of Illicit Origin Act (ZOPNI) allows for confiscation
of the proceeds of crime without criminal conviction. ZOPNI provides for confiscation in a civil

procedure.

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the person

(in personam) or at the asset (in rem)?

ANSWER: In order to begin civil confiscation proceedings, "reasons for suspicion" have to be
established (in pretrial or trial phase of criminal case) that a person owns illegal proceeds of crime
of value that exceeds 50 000 euros. "Reasons for suspicion" is a legal standard in criminal law, in
which probability is lower than in the probable cause standard.

Financial investifgation is ordered and run by the state prosecutor.

An action is lodged at the civil court by the state prosecutor.

Action to confiscate the proceeds of crime without criminal conviction is directed at the assets

(action in personam).

3. In cases where a link to criminal proceedings is required, could the confiscation procedures

take place before a criminal, civil or administrative court?

ANSWER: The confiscation proceedings take place before a civil court.
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4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is not

able to stand trial due to illness, death, being a fugitive etc.).

ANSWER: The particular requirements that have to be met in order for the provisions for non-
conviction based confiscation to apply are: value of assets owned by suspects has to exceed 50 000
EUROS and assets have to be derived or obtained from particular criminal offences (i.e. catalogue

criminal offences).

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
without a criminal conviction, can you indicate the potential legal obstacles to their
introduction in your country?

ANSWER: See Answer 1.

6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another member state:

- whose system requires a link to criminal proceedings

- whose system applies civil forfeiture procedures.

ANSWER: Yes, under certain qualifications. See art. 48 and the following articles of Confiscation
of Assets of Illicit Origin Act (ZOPNI).
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SLOVAKIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?
Yes. The Slovak legal order differentiates between forfeiture and confiscation.

While forfeiture is a penalty and must always be based on a convicting judgment, the confiscation is
so called “protective measure” and may be imposed either in a judgment or independently (without

a criminal conviction).

2. Ifso, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

The link to criminal proceedings is always required and confiscation of the proceeds of crime may
take place only within the framework of criminal proceedings. The Slovak Criminal Code provides
for three types of confiscation:

A — confiscation of items (imposed on natural persons),
B — confiscation of monetary sum (imposed on legal persons),
C — confiscation of assets (imposed on legal persons).

Confiscation in general is directed at the person, nevertheless there are certain grounds for
confiscation of items that do not require link to particular person (Article 83 par. 1c, 1d and le of
the Criminal Code — see below). While imposing confiscation measure the court must always deal

with a person to whom the items intended to be confiscated belong.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

The confiscation of the proceeds and instrumentalities of crime have to always take place before a

criminal court.
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4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.
Natural persons:
Confiscation of the proceeds and instrumentalities of crime is possible, if:

- the person may not be prosecuted or convicted (the main grounds include: lapse of time,
immunities, age restriction, death, ne bis in idem, insanity, non — consent of the victim in relation to

specified offences),

- the items belong to an offender whose punishment the court waived or to an offender against
whom criminal prosecution was terminated or to an offender against whom criminal prosecution
was conditionally suspended or to an offender against whom criminal prosecution was terminated

due to the approval of a settlement,

- it concerns goods without control stamps or without other technical control measures required by

generally binding legal regulations for its identification for tax purposes (in rem),

- the circumstances of the case justify the assumption that the items could be a source of financing

terrorism,

- the safety of persons or assets, or another similar public interest requires it.

According to current Slovak legal order the illness and flight from prosecution or sentencing of the
perpetrator are not grounds for final disposal of the criminal proceedings and confiscation measures

in these cases may not be imposed.

Legal persons:

The confiscation of a monetary sum and confiscation of assets are the only two sanctions applicable
to legal persons under Slovak law. These measures may be imposed under conditions set out in
Articles 83a and 83b of the Criminal Code (see below). Legal persons may not be considered

perpetrators of crime and thus may not be convicted for a criminal offence.

12219/1/12 REV 1 MP/np 105
ANNEX DGD28B  EN/EL/FR/LT/SK/FI/ET



5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the
potential legal obstacles to their introduction in your country?

Not applicable.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

The Slovak republic has not transposed the Council Framework Decision 2006/783/JHA on the
application of the principle of mutual recognition to confiscation orders yet. Currently is preparing
the law, which will transpose mentioned FD. This law will become a part of the Slovak legal order
during the year 2013. Decisions issued by authorities of other states may be recognized and
executed on the basis of bilateral and multilateral international agreements, as long as there is a link

to criminal matter.
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The wording of relevant provisions of Slovak legal order:

Trestny zakon ¢. 300/2005 Z. z.

§ 83
Zhabanie veci

(1) Ak nebol uloZeny trest prepadnutia veci
uvedenej v § 60 ods. 1, sud ulozi zhabanie veci,
ak

a) patri osobe, ktori nemozno stihat’ alebo
odsudit’,

b) patri pachatel’ovi, od ktorého potrestania sud
upustil, alebo pachatel'ovi, vo¢i ktorému bolo
trestné stihanie zastavené, alebo pachatelovi,
voci ktorému bolo trestné stihanie podmienecne
zastavené, alebo pachatel'ovi, voci ktorému bolo
trestné stihanie zastavené z dovodu schvalenia
zmieru,

c¢) ide o tovar bez kontrolnych zndmok alebo
bez inych kontrolnych technickych opatreni
vyzadovanych vsSeobecne zavdznym pravnym
predpisom na jeho oznacenie na danové ucely,

d) okolnosti pripadu odévodiujua predpoklad, ze
vec by mohla byt zdrojom financovania
terorizmu, alebo

e) to vyzaduje bezpecnost’ I'udi alebo majetku,
pripadne iny obdobny verejny zaujem.

(2) Vlastnikom zhabanej veci sa stava S§tat, ak
sud nerozhodne inak na zdklade vyhlasenej
medzindrodnej zmluvy, ktorou je Slovenska
republika viazana.

(3) Ustanovenie odseku 1 sa nepouZzije, ak

a) poskodenému vznikol z ¢inu narok na
nahradu Skody, ktorého uspokojenie by bolo
znemoznené zhabanim veci, alebo

b) hodnota veci je v zjavnom nepomere k miere
zé&vaznosti pre€inu.

(4) Ak wvec wuvedend v odseku 1 je
nedosiahnutel'na alebo neidentifikovatel'na,
alebo je zmieSana s majetkom pachatel’a alebo s
majetkom inej osoby ziskanym v sulade so
zdkonom, moéze sud ulozit’ zhabanie veci takej
hodnoty, ktord zodpoveda hodnote tejto veci.

Criminal Code No. 300/2005 Coll.

Article 83
Confiscation of Items

(1) If the punishment of the forfeiture of items
referred to in Art. 60 Subsection 1 was not
imposed, the court shall impose the confiscation
of items if

a) it belongs to a person who may not be
prosecuted or convicted,

b) it belongs to an offender whose punishment
the court waived or to an offender against whom
criminal prosecution was terminated or to an
offender against whom criminal prosecution
was conditionally suspended or to an offender
against whom criminal prosecution was
terminated due to the approval of a settlement,
¢) it is in regard to goods without control stamps
or without other technical control measures
required by generally binding legal regulations
for its identification for tax purposes,

d) the circumstances of the case justify the
assumption that the matter could be a source of
financing terrorism, or

e) the safety of persons or assets, or another
similar public interest requires it.

(2) The State becomes the owner of the
confiscated item, unless the court decides
otherwise, based on a declared international
treaty by which the Slovak Republic is bound.

(3) The provisions of Subsection 1 shall not
apply, if

a) the victim incurred an entitlement to
damages, the satisfaction of which would be
obstructed by the confiscation of items, or

b) the value of the items is clearly
disproportionate to the gravity of the offence.

(4) If an item referred to in Subsection 1 is
unattainable or unidentifiable, or is merged with
the offender's assets or with the assets of
another person obtained in compliance with the
law, the court may impose the confiscation of an
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item with a value that corresponds to the value
of such item.

§ 60

Trest prepadnutia veci

(1) Sud ulozi trest prepadnutia veci,

a) ktord bola pouzitd na spachanie trestného
¢inu,

b) ktora bola ur¢ena na spachanie trestné¢ho
¢inu,

c¢) ktort pachatel’ ziskal trestnym ¢inom alebo
ako odmenu zan alebo

d) ktor pachatel’ nadobudol za vec uvedenu v
pismene c).

(2) Ak vec wuvedend v odseku 1 je
nedosiahnute'na alebo neidentifikovatelna,
alebo je zmieSand s majetkom pachatel’a alebo s
majetkom inej osoby ziskanym v stlade so
zdkonom, moze sud ulozit' prepadnutie veci
takej hodnoty, ktord zodpovedd hodnote tejto
veci.

(3) Nedosiahnute'nou vecou sa rozumie vec
zniCend, posSkodend, stratena, odcudzena,
urobend  neupotrebitel'nou, spotrebovana,
ukryta, prevedena na inu osobu s cielom vynat
ju z poOsobnosti orgdnov ¢innych v trestnom
konani alebo inak odstrdnend alebo uSetrené
naklady.

(4) Vecou podla odseku 1 sa rozumejua aj prijmy
z trestného ¢inu, ako aj zisky, troky a iné uzitky
z tychto prijmov alebo veci.

(5) Trest prepadnutia veci moze sud ulozit, len
ak ide o vec patriacu pachatelovi.

(6) Vlastnikom prepadnutej veci sa stava §tat, ak
sud nerozhodne inak na zdklade vyhlasenej
medzindrodnej zmluvy, ktorou je Slovenska
republika viazana.

Article 60
Forfeiture of Items

(1) The court shall impose the forfeiture of
items,

a) that were used to commit the criminal
offence,

b) that were intended for the commission of a
criminal offence,

¢) which the offender acquired through a
criminal offence or as a reward for it, or

d) which the offender acquired for an item
referred to in Paragraph c).

(2) If an item referred to in Subsection 1 is
unattainable or unidentifiable, or is merged with
the offender's assets or with the assets of
another person obtained in compliance with the
law, the court may impose the forfeiture of an
item of a value that corresponds to the value of
such item.

(3) An unattainable item means an item that is
destroyed, damaged, lost, stolen, rendered
useless, consumed, concealed, transferred to
another person with the aim of excluding it from
the scope of the law enforcement authorities or
otherwise removed or the costs saved.

(4) An item under Subsection 1 also means the
proceeds from a criminal offence, as well as
profits, interests and other rewards deriving
from those income or items.

(5) The court may impose the forfeiture of items
only if such is an item belonging to the
offender.

(6) The State becomes the owner of the forfeited
item unless the court decides otherwise based on
a declared international treaty by which the
Slovak Republic is bound.

(7) The provisions of Subsection 1 shall not

apply, if
a) the victim incurred an entitlement to
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(7) Ustanovenie odseku 1 sa nepouzije, ak

a) poskodenému vznikol z c¢inu ndrok na
nahradu skody, ktorého uspokojenie by bolo
znemoznené prepadnutim veci,

b) hodnota veci je v zjavnom nepomere k miere
zavaznosti precinu, alebo

¢) sud upustil od potrestania pachatel’a.

damages, the satisfaction of which would be
obstructed by the forfeiture of items,

b) the value of the items is clearly
disproportionate to the gravity of the offence, or
¢) the court waived the punishment of the
offender.

§ 83a
Zhabanie penaZnej Ciastky

(1) Zhabanie penaznej Ciastky moze sud ulozit
pravnickej osobe, ak bol spachany trestny ¢in,
hoci aj v §tadiu pokusu, alebo ak doslo k tcasti
na trestnom ¢ine v suvislosti

a) s vykonom oprdvnenia zastupovat tito
pravnicku osobu,

b) s vykonom opravnenia prijimat’ rozhodnutia
v mene tejto pravnickej osoby,

¢) s vykonom oprévnenia vykonavat’ kontrolu v
ramci tejto pravnickej osoby, alebo

d) so zanedbanim dohladu alebo nélezitej
starostlivosti v tejto pravnickej osobe.

(2) Ochranné opatrenie podl'a odseku 1

nemozno ulozit’ pravnickej osobe, ktorej
majetkové pomery ako dlznika nemozno
usporiadatt podla  osobitného  predpisu

upravujuceho konkurzné konanie, alebo ak by
vykonom ochranného opatrenia bol postihnuty
majetok Statu alebo Eurdpskej unie, organom
cudzieho S§tatu a medzindrodnym organizaciam
verejného prava. Nemozno ho ulozit” ani vtedy,
ak doslo k zédniku trestnosti ¢inu uvedené¢ho v
odseku 1 premlcanim trestného stihania alebo
na zéklade ucinnej Iatosti.

(3) Zhabanie penaznej Ciastky moze sud ulozit
od 800 eur do 1 660 000 eur. Pri ureni vysky
zhabania penaznej Ciastky sud prihliadne na
zévaznost’ spachaného trestného cinu, rozsah
¢inu, ziskany prospech, spdsobent Skodu,
okolnosti spachania trestného Cinu a nasledky
pre pravnicku osobu. Zhabanie peiaznej Ciastky
sud neulozi, ak uklada pravnickej osobe
ochranné opatrenie zhabania majetku podla §
83b.

(4) Ak ide o zlucenie, splynutie alebo rozdelenie

Article 83a
Confiscation of a Monetary Sum

(1) The court may impose the confiscation of
the monetary sum upon a legal entity if a
criminal offence was committed, even at the
stage of an attempt or if there was participation
in a criminal offence in connection

a) with the performance of an authorisation to
represent such legal entity,

b) with the performance of an authorisation to
make decisions on behalf of such legal entity,
c¢) with the performance of an authorisation to
perform a control within such legal entity, or
d) with the negligence of the supervision or due
diligence within such legal entity.

(2) The protective measure under Subsection 1
may not be imposed upon a legal entity whose
financial circumstances as a debtor cannot be
settled under a special regulation governing
insolvency proceedings, or if the enforcement of
the protective measures would affect the assets
of the State or the European Union, upon
foreign State authorities and international
organisations of public law. It may not even be
imposed if the expiry of the criminal liability of
the act referred to in Subsection 1 occurred by
the limitation of the criminal prosecution or on
the basis of effective remorse.

(3) The court may impose the confiscation of a
monetary sum from EUR 800 to EUR
1,660,000. In determining the amount of the
confiscated monetary sum, the court shall take
into account the seriousness of the committed
criminal offence, the extent of the act, obtained
benefits, the damage caused, the circumstances
of the commission of the criminal offence and
the consequences for the legal entity. The court
shall not impose the confiscation of the
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pravnickej osoby, ulozi sud ochranné opatrenie
podl'a odseku 1 pravnemu nastupcovi zaniknutej
pravnickej osoby.

(5) Zaplatend alebo vymozena penazna Ciastka
pripadd Statu, ak sud nerozhodne inak na
zéklade vyhldsenej medzindrodnej zmluvy,
ktorou je Slovenska republika viazana.

monetary sum if it imposes a protective measure
of confiscation of assets upon the legal entity
under Article 83b.

(4) In the case of the merger, fusion or division
of a legal entity, the court shall impose a
protective measure upon the legal representative
of the defunct legal entity under Subsection 1.

(5) The paid or enforced monetary amount shall
belong to the State, unless the court decides
otherwise, based on a declared international
treaty by which the Slovak Republic is bound.

§ 83b

Zhabanie majetku

(1) Zhabanie majetku sud ulozi pravnickej
osobe, ak bol spachany trestny ¢in, hoci aj v
Stadiu pokusu, alebo ak doslo k ucasti na
trestnom ¢ine uvedenom v § 58 ods. 2 alebo 3, a
ak pravnicka osoba nadobudla majetok alebo
jeho cCast’ trestnou ¢innost'ou alebo z prijmov
pochadzajucich z trestnej ¢innosti, v stvislosti

a) s vykonom opravnenia zastupovat’ tito
pravnicku osobu,

b) s vykonom opravnenia prijimat’ rozhodnutia
v mene tejto pravnickej osoby,

¢) s vykonom opravnenia vykonavat’ kontrolu v
ramci tejto pravnickej osoby, alebo

d) so zanedbanim dohl'adu alebo nélezitej
starostlivosti v tejto pravnickej osobe.

(2) Ochranné opatrenie podl'a odseku 1
nemozno ulozit’ pravnickej osobe, ktorej
majetkové pomery ako dlznika nemozno
usporiadat’ podl'a osobitného predpisu
upravujuceho konkurzné konanie, alebo ak by
vykonom ochranného opatrenia bol postihnuty
majetok Statu alebo Eurdpskej unie, orgdnom
cudzieho $tatu a medzindrodnym organizacidm
verejné¢ho prava. Nemozno ho ulozit’ ani vtedy,
ak doslo k zaniku trestnosti ¢inu uvedeného v
odseku 1 preml€anim trestného stihania alebo
na zéklade ucinnej Iatosti.

Article 83b
Confiscation of Assets

(1) The court may impose the confiscation of
assets upon a legal entity if a criminal offence
was committed, even at the stage of an attempt
or if there was participation in a criminal
offence referred to in Section 58 Subsection 2 or
3, and if the legal entity acquired assets or a part
thereof through criminal activity or from the
proceeds of criminal activity, in connection

a) with the performance of an authorisation to
represent such legal entity,

b) with the performance of an authorisation to
make decisions on behalf of such legal entity,
c¢) with the performance of an authorisation to
perform a control within such legal entity, or

d) with the negligence of the supervision or due
diligence within such legal entity.

(2) The protective measure under Subsection 1
may not be imposed upon a legal entity whose
financial circumstances as a debtor cannot be
settled under a special regulation governing
insolvency proceedings, or if the enforcement of
the protective measures would affect the assets
of the State or the European Union, foreign
State authorities and international public law
organisations. It may not even be imposed if the
criminal liability of an act referred to in
Subsection 1 occurred by the limitation of the
criminal prosecution or on the basis of effective
remorse.
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(3) Ochrann¢ opatrenie podl'a odseku 1 sud
neuloZzi, ak vzhl'adom na zavaznost’ spachané¢ho
trestného €inu, rozsah ¢inu, ziskany prospech,
spdsobentl skodu, okolnosti spachania trestného
¢inu, nasledky pre pravnicka osobu alebo
dolezity verejny zaujem je mozné ochranu
spolocnosti zabezpecit’ aj bez zhabania majetku
pravnickej osoby. Ak stid neulozi zhabanie
majetku, ulozi pravnickej osobe ochranné
opatrenie zhabania penaznej ¢iastky podla §
&3a.

(4) Zhabanie majetku postihuje v rozsahu,
ktory patri pravnickej osobe pri vykone
ochranného opatrenia zhabania majetku po
ukonceni konkurzného konania

a) vytazok zo spenazenia majetku,
b) majetok vyliceny zo stipisu majetku podstat,

¢) majetok podliehajuci konkurzu, ak nedoslo k
speniazeniu majetku.

(5) Ak ide o zlucenie, splynutie alebo rozdelenie
pravnickej osoby, ulozi sud ochranné opatrenie
podla odseku 1 pravnemu nastupcovi zaniknutej
pravnickej osoby.

(6) Vlastnikom zhabané¢ho majetku sa stava
Stat, ak sud nerozhodne inak na zaklade
vyhlasenej medzinarodnej zmluvy, ktorou je
Slovenska republika viazana.

(3) The court may not impose the protective
measures under Subsection 1 if, given the
seriousness of the committed criminal offence,
the extent of the act, the obtained benefits, the
damage caused, the circumstances of the
criminal offence, the consequences for the legal
entity or an important public interest, it is
possible to ensure the protection of society
without the confiscation of assets of the legal
entity. If the court does not impose the
confiscation of assets, it shall impose a
protective measure of the confiscation of a
monetary sum to the legal entity under Article
83a.

(4) The confiscation of assets affects the extent
of which belongs to the legal entity during the
execution of the protective measure of
confiscation of assets after the completion of
bankruptcy proceedings,

a) the proceeds from the liquidation of assets,
b) assets excluded from inventory elements,

c) assets that are subject to the bankruptcy
proceedings, if asset liquidation did not occur.

(5) In the case of the merger, fusion or division
of a legal entity, the court shall impose a
protective measure upon the legal representative
of the defunct legal entity under Subsection 1.

(6) The confiscated assets shall belong to the
State, unless the court decides otherwise, based
on a declared international treaty by which the
Slovak Republic is bound.

Trestny poriadok ¢. 301/2005 Z. z.

§ 515
Cudzie rozhodnutie

(1) Rozhodnutie stidu in¢ho Statu v trestnej veci
(d’alej len ,,cudzie rozhodnutie*) ma pravne
ucinky na uzemi Slovenskej republiky len
vtedy, ak tak ustanovuje medzinarodna zmluva
alebo zédkon. Vykonat’ cudzie rozhodnutie,
ktorym sa ulozil trest, mozno na izemi
Slovenskej republiky, len ak bolo uznané

Code of Criminal Procedure No. 301/2005
Coll.

Article 515
Foreign Decision

(1) The decision of the court of another State in
a criminal matter (hereinafter referred to as
“foreign decision”) only has legal effects in the
territory of the Slovak Republic if it is stipulated
in an international treaty or law. A foreign
decision by which a punishment was imposed
may be executed in the territory of the Slovak
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slovenskym stidom.

(2) Cudzie rozhodnutie mozno uznat’ vo
vyroku, ktorym

a) bola vyslovena vina, ale uloZenie trestu bolo
podmienecne odlozené,

b) bol ulozeny trest odiatia slobody alebo
podmienecny trest odnatia slobody,

¢) bol ulozeny penazny trest alebo zakaz
¢innosti,

d) bol premeneny podmienecny trest alebo
penazny trest na trest odiiatia slobody, alebo

e) bolo vyslovené prepadnutie majetku alebo
jeho casti, alebo veci alebo zhabanie veci, ak sa
nachadzaji na tizemi Slovenskej republiky
(d’alej len ,,cudzie majetkové rozhodnutie®).

(3) Cudzie rozhodnutie, ktorym sa zmenilo uz
uznané cudzie rozhodnutie vo vyroku o vine,
ma ucinky na tzemi Slovenskej republiky bez
uznania.

(4) Vo vztahu k pravnickej osobe mozno na
uzemi Slovenskej republiky vykonat’ cudzie
rozhodnutie iba v pripade, ak jej bola tymto
cudzim rozhodnutim ulozena peniazna sankcia
alebo jej bolo vyslovené prepadnutie majetku.
Vykon takéhoto cudzieho rozhodnutia voci
pravnickej osobe sa uskutocniuje bez jeho
uznania slovenskym sidom, ak tak ustanovuje
osobitny predpis alebo medzinarodna zmluva.

Republic only if it is recognised by the Slovak
court.

(2) A foreign decision may be recognised in a
statement by which

a) a guilt was pronounced, but the imposition of
the punishment was conditionally deferred,

b) a prison sentence or a conditional prison
sentence was imposed,

¢) a monetary penalty or punishment by
disqualification was imposed,

d) a conditional punishment or a monetary
penalty was converted to a prison sentence, or
e) a forfeiture of assets or any part thereof, or
items or their confiscation was pronounced,
provided they are located in the territory of the
Slovak Republic (hereinafter referred to as
“foreign assets decision”).

(3) A foreign decision by which the already
recognised decision was changed in the
statement on guilt has an effect in the Slovak
Republic without recognition.

(4) In relation to a legal entity, a foreign
decision may only be executed in the territory of
the Slovak Republic if they were imposed a
monetary sanction by a foreign decision, or their
assets were forfeited. The enforcement of such
foreign decision against a legal entity shall be
performed without its recognition by the Slovak
court, unless the special regulation or an
international treaty stipulates otherwise.
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Additional note:

The Slovak Republic also applies a system of confiscation in civil proceedings on the legal basis of
Act. No. 101/2010 Coll. on inquiries to the origin of property (valid since 1 January 2011). The
confiscation is not directly linked to the proceeds of crime, it rather concerns property obtained
from unlawful income. One of the grounds of the civil confiscation procedure is conviction and
imposition of financial penalty or forfeiture of items or assets. The procedure applies in cases where
a convicted person has additional property considered to be obtained from unlawful sources and this
property does not fall within the scope of imposed penalty. The value of such property must exceed
lawful income of the person concerned by 490.800 €, only then such property may be confiscated.
The prosecutor in civil proceedings must only prove the existence of such difference between the
value of the property and lawful income, while the respondent may prove lawful origin of the
property. In that sense, it is rather civil confiscation and thus does not fall within the scope of the

questionnaire.
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FINLAND

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

This is widely possible in Finland. There is no specific provision but indirectly this can be seen in
Criminal Procedure Act, chapter 4 (about competent court) section 12: The provisions in sections
1-11 on a charge apply also to other public-law

demands arising from the offence. - Confiscation is a public law "demand".

2. Ifso, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

Confiscation demand can be tried with charge or without it in "confiscationprocess" where rules of

criminal procedure apply. Both are possible, in personam and in rem.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

As nature of confiscation is to serve as a criminal (or public) law measure. Demand on confiscation
is decided by a court which has jurisdiction in criminal matters. In Finland there is no system of

civil law confiscation .

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.
One must be summoned in court where demand of confiscation is tried

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

*kk
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6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another Member State:
e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

We are able to recognise confiscation orders that fall within the scope of Framework Decision

2006/783/JHA on the application of the principle of mutual recognition to confiscation orders

NB: Unofficial translation

© Ministry of Justice, Finland

The Criminal Code of Finland

(39/1889, amendments up to 940/2008 included)

Chapter 10 — Forfeiture (875/2001)

Section 1 — General prerequisites of forfeiture (875/2001)

(1) A prerequisite for a forfeiture order is an act criminalised by law (offence).
(2) A forfeiture order may be based on an act criminalised by law also

(1) where the perpetrator has not attained the age of fifteen years at the material time, or is
without criminal capacity,

(2) where the perpetrator is exempt from criminal liability pursuant to chapter 4, section 2,
section 4, subsection 22, section 5, subsection 2, section 6, subsection 3 or chapter 45,
section 26b, subsection 2, or (515/2003)

(3) where a corporation may be sentenced to a punishment in accordance with chapter 9
even if the individual committing the offence cannot be identified or for some other
reason cannot be sentenced to a punishment.

Section 2 — Forfeiture of the proceeds of crime (875/2001)

(1) The proceeds of crime shall be ordered forfeit to the State. The forfeiture shall be ordered on the
perpetrator, a participant or a person on whose behalf or to whose benefit the offence has been
committed, where these have benefited from the offence.

(2) If no evidence can be presented as to the amount of the proceeds of crime, or if such evidence
can be presented only with difficulty, the proceeds shall be estimated, taking into consideration the
nature of the offence, the extent of the criminal activity and the other circumstances.

(3) Forfeiture of the proceeds of crime shall not be ordered in so far as they have been returned to
the injured party, or in so far as they have been or will be ordered to be reimbursed to the injured
party by way of compensation or restitution. If a claim for compensation or restitution has not been
filed or if the claim has still not been decided when the request for forfeiture is being decided, the
forfeiture shall be ordered.
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Section 3 — Extended forfeiture of the proceeds of crime (875/2001)
(1) Full or partial forfeiture of property to the State may be ordered

(1) on a person who is found guilty of an offence which carries a possible penalty of
imprisonment for at least four years, a punishable attempt of such an offence, or an
offence referred to in chapter 32, sections 1 or 6, chapter 46, section 4, chapter 50,
sections 1 or 4, of this Code, or in section 82 of the Alcohol Act (459/1968), and
(2) on a participant in an offence referred to in paragraph (1) above and on a person on
whose behalf or to whose benefit the said offence has been committed,
provided that the nature of the offence is such that it may result in considerable financial proceeds
and that there is reason to believe that the property is fully or partially derived from criminal
activity that is not to be considered insignificant. (641/2009)
(2) Moreover, full or partial forfeiture of property, referred to in subsection 1, to the State may be
ordered
(1) on a person whose relationship to a person referred to in subsection 1 is one covered by
section 3, subsection 1 of the Act on the Recovery of Assets to Bankruptcy Estates
(758/1991) (close person) and
(2) on a private entrepreneur, a company, another corporation or foundation whose
relationship to a person referred to in subsection 1 or a close person of his or hers is one
covered by section 3, subsection 2, paragraphs (1) or (2) of the Act on the Recovery of
Assets to Bankruptcy Estates, if there is reason to believe that the property has been
conveyed to the same in order to avoid forfeiture or liability.
(3) A forfeiture referred to in subsection 2 shall not be ordered if the property has been conveyed
more than five years before the commission of the offence referred to in subsection 1.

(4) If the same forfeiture is ordered on two or more persons, their liability is joint and several.

Section 4 — Forfeiture of an instrument of crime (875/2001)

(1) The following instruments shall be ordered forfeit to the State, when used in the commission of
an offence:

(1) afirearm, edged weapon or another similar lethal instrument, and
(2) any other object or property the possession of which is punishable.
(2) Also the following may be ordered forfeit to the State:
(1) an object or property that has been used in the commission of an intentional offence, and

(2) an object or property that is closely connected to an intentional offence for which the
proceedings have been brought, when it has been obtained or prepared solely or mainly
for the intentional offence or where its characteristics make it especially suitable as an
instrument of an intentional offence.
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(3) In the assessment of the need for forfeiture, special consideration shall be taken of the
prevention of further offences.

Section 5 — Forfeiture of certain other property (875/2001)

(1) An object or property which has been produced, manufactured or brought about by way of an
offence, or at which an offence has been directed, shall be ordered forfeit to the State if its
possession is punishable.

(2) An object or property which has been produced, manufactured or brought about by way of an
offence, or at which an offence has been directed, may be ordered fully or partially forfeit, if
forfeiture is necessary:

(1) due to the object or property being hazardous to health or the environment,

(2) in order to prevent further offences, where the object or property is especially suitable as
a target of an offence or as an instrument of crime,

(3) in order to achieve the objective of provisions or orders pertaining to economic
regulation, import or export, or

(4) in order to achieve the objective of provisions or orders for the protection of nature and
the environment.

(3) A container, packaging or other material used for the storage of an object or property that is to
be ordered forfeit may likewise be ordered forfeit, if the forfeiture of the object or property cannot
otherwise be enforced without undue inconvenience.

Section 6 — Restrictions on forfeiture (875/2001)

(1) An object or other property referred to in section 4 or 5 may not be ordered forfeit if it belongs
in full or in part to someone else than the offender, a participant or a person on whose behalf or with
whose consent the offence has been committed. However, the object or property may be ordered
forfeit from a person to whom it has been conveyed after the commission of the offence, if, when
receiving it, he or she knew or had justifiable reason to believe that the object or property was
linked to an offence, or if he or she has received it as a gift or otherwise free of charge.

(2) Regardless of ownership, an object or property shall be ordered forfeit also if the owner would
commit an offence by having the object or property in his or her possession.

Section 7 — Lapse of forfeiture (875/2001)

(1) Upon deciding a request for forfeiture, the court may on the consent of the defendant order that
the forfeiture shall lapse if the object or property referred to in section 4 or 5 is altered within a
given period as specified in the judgment, or other measures specified in the judgment are carried
out thereon, with the result that the forfeiture thus becomes unnecessary.

(2) The bailiff monitors compliance with the specifications in the judgment and decides whether the
forfeiture shall lapse. The person subject to the forfeiture may appeal against the decision in
accordance with the procedure on appeals in enforcement. For a special reason, the bailiff may
extend the period referred to in subsection 1. The Legal Register Centre shall be notified of a lapse
of forfeiture.
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(3) The person subject to the forfeiture is liable for the costs of alteration and the other enforcement
of the judgment.

Section 8 — Forfeiture of value (875/2001)

(1) If an object or property referred to in section 4 or 5 cannot be ordered forfeit owing to a
restriction referred to in section 6, subsection 1, or because the object or property has been hidden
or is otherwise inaccessible, a full or partial forfeiture of the value of the object or property may be
ordered on the offender, a participant or a person on whose behalf or with whose consent the
offence has been committed, instead of forfeiture of the object or property itself. In addition,
forfeiture of value may be ordered on a person to whom the object or property has been conveyed,
if, when receiving it, he or she knew or had justifiable reason to suspect that the object or property
was linked to an offence, or if he or she has received it as a gift or otherwise free of charge.

(2) However, forfeiture of value may not be ordered if the person referred to in subsection 1 shows
that the object or property has probably been destroyed or consumed.

(3) If the forfeiture of the value of the same object or property is ordered on two or more persons,
their liability is joint and several. However, a person on whom forfeiture of value has not been
ordered in full, is liable only to the amount mentioned in the judgment.

Section 9 — Request for forfeiture (875/2001)

(1) Forfeiture shall be ordered on the request of a prosecutor or an official referred to in section 3 of
the Fine and Summary Penal Fee Act. Also an injured party may request forfeiture when
prosecuting charges on his or her own in accordance with chapter 7 of the Criminal Procedure Act
(755/2010).

[subsection 1 has been amended by the Act of 755/2010 and shall enter into force on a date set by
an Act. The earlier wording is as follows:]

(1) Forfeiture shall be ordered on the request of a prosecutor or an official referred to in section 3 of
the Act on Penal Order Procedure (692/1993). Also an injured party may request forfeiture when
prosecuting charges on his or her own in accordance with chapter 7 of the Criminal Procedure Act
(689/1997).

(2) Chapter 1, section 8b, of the Criminal Procedure Act contains provisions on the grounds on
which a prosecutor may waive a request for forfeiture. (650/2003)

Section 10 — Adjustment of forfeiture (875/2001)
(1) Forfeiture need not be ordered, if:
(1) the proceeds of crime are, or the value of the object or property is, insignificant,

(2) the punishment of the offender is waived in accordance with chapter 3, section 5,
subsection 3 or 4, or another corresponding provision, or

(3) the forfeiture would be unreasonable in view of the nature of the offence and the object
or property, the financial standing of the defendant, and the other circumstances.
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(2) On the prerequisites referred to in subsection 1, the forfeiture may be ordered on value instead
of the object or property, or only a part of the object, property or value. Likewise, a partial forfeiture
of the object or property and a partial forfeiture of the value may be ordered. A partial forfeiture of
the proceeds of crime may also be ordered.

Section 11 — Miscellaneous provisions (875/2001)

(1) When the forfeiture liability of someone else than the suspect or the defendant is being
considered in a pre-trial investigation or in criminal proceedings, the procedural provisions on the
suspect or the defendant apply to that person in so far as appropriate.

(2) If compensation or restitution has been paid or ordered to be paid after the issue of the decision
referred to in section 2, subsection 3, the forfeiture may be enforced to a correspondingly reduced
amount. If the forfeiture has already been enforced, the amount may be ordered to be paid from
State funds. An action to this effect shall be brought in the District Court of the plaintiff’s domicile
or the District Court of Helsinki within five years from the date when the judgment containing the
forfeiture order became final. The State, represented by the Legal Register Centre, is the respondent
in such a case.

(3) A person who in good faith has obtained a mortgage, a lien or a right of retention to an object or
property referred to in section 4 or 5 and ordered forfeit may foreclose on the same regardless of
whether the underlying receivable has become due. An action to this effect shall be brought as
provided in subsection 2. Failing this, the mortgage, lien or right of retention expires.

Chapter 4 of the Criminal Procedure Act (689/1997) in finnish.
luku

Laillisesta tuomioistuimesta

1§

Syyte rikoksesta tutkitaan sen paikkakunnan tuomioistuimessa, missé rikos on tehty. Rikos
katsotaan tehdyksi sekd sielld, missé rikollinen teko suoritettiin, etti sielld, missd rikoksen seuraus
ilmenti, tai jos rikos jéi yritykseksi, missé tidytetyn rikoksen seuraus olisi ilmennyt. Jos rikos on tehty
useilla, eri tuomiopiireihin kuuluvilla paikkakunnilla, on kunkin paikkakunnan tuomioistuin
toimivaltainen.

Jos syytettd nostettaessa ei varmuudella tiedetd, missé rikos on tehty, voidaan syyte tutkia jossakin
niistd tuomioistuimista, jonka tuomiopiirissi rikos voidaan otaksua tehdyksi tai jonka tuomiopiirissa
syytettavi tavataan.

Syyte rikoksesta voidaan tutkia myds siind tuomioistuimessa, jonka tuomiopiirissd syytettivd asuu
tai vakinaisesti oleskelee, jos asian késittely siind katsotaan esitettdvidn selvitykseen,
oikeudenkdynnistd aiheutuviin kustannuksiin sekd muihin seikkoihin ndhden soveliaaksi.
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1 a§(26.8.2005/667)

Syyte rikoslain 12 tai 13 luvussa tarkoitetusta rikoksesta késitellddn Helsingin kérdjaoikeudessa.

1b§(26.8.2005/667)

Toimivaltaisesta tuomioistuimesta eraitd rikoksia koskevissa asioissa sdddetdin erikseen.

2§

Syyte Suomen ulkopuolella tehdysté rikoksesta tutkitaan, jollei muualla laissa toisin sdddeta,
syytettdvin asuin-, oleskelu- tai tapaamispaikkakunnan tuomioistuimessa.

3§

Jos joku on tehnyt useita rikoksia, saadaan syyte kaikista rikoksista tutkia siind tuomioistuimessa,
joka on toimivaltainen kisittelemaén jotakin rikosta koskevan syytteen, jos silld voidaan nopeuttaa
tai helpottaa yhteisen rangaistuksen tuomitsemista ja asian késittely siind katsotaan esitettdvdan
selvitykseen, oikeudenkdynnistd aiheutuviin kustannuksiin sekd muihin seikkoihin ndhden
soveliaaksi.

48§

Syyte rikokseen osallisia vastaan saadaan tutkia siind tuomioistuimessa, joka on jonkun osallisen
osalta toimivaltainen. Jos asia on ollut aikaisemmin vireilld jotakuta osallista vastaan, saadaan
samassa tuomioistuimessa syyttdd my0s muita osallisia.

Milloin jotakuta rikokseen osallista syytetddn jonkin muun tuomiopiirin alueella tehdysté eri
rikoksesta, saadaan syytteet kaikista rikoksista tutkia tuomioistuimessa, joka on toimivaltainen
kasittelemiin syytteen jostakin noista rikoksista, jos kaikkien syytteiden késitteleminen siini
katsotaan esitettdvadn selvitykseen, oikeudenkdynnistd aiheutuviin kustannuksiin sekd muihin
seikkoihin ndhden soveliaaksi.

5§

Eri vastaajien eri rikoksia koskevat syytteet saadaan kaikki tutkia siind tuomioistuimessa, joka on
toimivaltainen késitteleméén jotakin rikosta koskevan syytteen, jos rikoksilla on yhteyttd keskendin
ja kaikkien syytteiden késitteleminen siind katsotaan esitettdvddn selvitykseen, oikeudenkdynnisti
aiheutuviin kustannuksiin sekd muihin seikkoihin ndhden soveliaaksi. Jos asia on ollut aikaisemmin
vireilld jotakuta vastaajaa vastaan, saadaan samassa tuomioistuimessa ajaa syytettd myds muita
vastaajia vastaan.

6§

Silloin kun tuomioistuimessa on vireilld rikosasia, jonka yhteydessi nostetaan syyte vairésti ja
todistamattomasta ilmiannosta, tuomioistuin voi tutkia myds viimeksi mainitun syytteen.
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7§

Tuomioistuin pysyy toimivaltaisena, vaikka toimivallan perustaneissa olosuhteissa tapahtuu muutos
sen jdlkeen, kun rikosasia on tullut vireille.

8§

Tuomioistuin, jossa on vireilld syyttdjan tekemi rangaistusvaatimus, saa syyttdjan esityksesti
erityisten syiden niin vaatiessa siirtdd asian toiseen, toimivaltaiseen tuomioistuimeen. Siirtdvin
tuomioistuimen asiaan liittyvit pddtokset ja muut toimenpiteet ovat voimassa, kunnes se
tuomioistuin, johon asia on siirretty, toisin médrié. Asiaa ei kuitenkaan saa siirtdd takaisin, jolleivat
uudet erityiset syyt sitd vaadi. (13.5.2011/455)

Paatokseen, jolla asia on siirretty tai siirtoesitys hylétty, ei saa hakea muutosta.

9§

Milloin muutoksenhaku rikosasiassa on vireilld hovioikeudessa, saa hovioikeus erityisten syiden
niin vaatiessa siirtdd asian toiseen hovioikeuteen, jossa samaa henkil6d koskeva rikosasia on
vireilla.

Péatokseen, jolla asia on siirretty tai siirtoesitys hylétty, ei saa hakea muutosta.

10§

Ylempi tuomioistuin saa, katsoessaan ettd sen tutkittavaksi saatettu rikosasia olisi kdsiteltavé
uudelleen alemmassa tuomioistuimessa, 3 §:ssd sdddetyin edellytyksin siirtdé asian sellaiseenkin
alempaan tuomioistuimeen, joka ei ole sitd aikaisemmin késitellyt, jos sen tuomiopiirissé on tehty
jokin niistd rikoksista, joista asiassa on kysymys, taikka jos tuossa tuomioistuimessa on vireilld
toinen samaa henkildd koskeva rikosasia. Asiaa ei kuitenkaan saa siirtéd, jos siirtdmiseen on 11
§:ssé tarkoitettu este.

11§

Jos syyte jonkun vastaajan tai jonkin rikoksen osalta on, sen mukaan kuin siité erikseen sdddetédén,
kidsiteltava vélittomasti ylemmadssa tuomioistuimessa tai muussa kuin 1 ja 2 §:ssé tarkoitetussa
kardjaoikeudessa, ei toinen tuomioistuin saa 3—5 §:n nojalla ottaa tuota syytetta tutkittavakseen.

Vilittdmasti hovioikeudessa tai korkeimmassa oikeudessa voidaan kuitenkin toisen rikosasian
yhteydessa késitelld sellainen syyte, joka muuten olisi kdsiteltdvd alemmassa tuomioistuimessa, jos
rikoksilla on yhteyttd keskendin ja syytteiden késitteleminen ylemméssd tuomioistuimessa
katsotaan esitettdvain selvitykseen, oikeudenkdynnisti aiheutuviin kustannuksiin ja muihin
seikkoihin ndhden soveliaaksi. (17.11.2000/963)

12§

Mitd 1-11 §:ssé sdddetddn syytteestd, koskee my0s muita rikokseen perustuvia julkisoikeudellisia
vaatimuksia.
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13 § (17.11.2000/963)
13 § on kumottu L:1la 17.11.2000/963.

14§

Jos ylempi tuomioistuin havaitsee, ettd alempi tuomioistuin ei ole toimivaltainen tuomioistuin
tutkimaan siind vireille pantua rikosasiaa, tai vahvistaa alemman tuomioistuimen sanotun sisiltdisen
paitoksen, ylemmaén tuomioistuimen tulee, milloin sitd on muutoksenhakemuksessa tai sithen
annetussa vastauksessa pyydetty tai erittdin painavat syyt muutoin niin vaativat, siirtdd asia oikeaan
alempaan tuomioistuimeen, mikéli se esitetyn aineiston perusteella on mahdollista.

Milloin asia on pantu vireille eri tuomioistuimissa ja lainvoiman saaneilla paétoksilla on katsottu,
ettei mikddn niistd ole oikea tuomioistuin rikosasiaa tutkimaan, korkeimman oikeuden on, jos jokin
ndistd tuomioistuimista havaitaan oikeaksi, hakemuksesta poistettava virheellinen paitos ja
osoitettava asia asianomaisessa tuomioistuimessa edelleen késiteltdvéksi.

NB: Unofficial translation
© Ministry of Justice, Finland
Criminal Procedure Act

(689/1997; AMENDMENTS UP TO 260/2002 INCLUDED)

Chapter 4 — Competent court

Section 12

The provisions in sections 1-11 on a charge apply also to other public-law

demands arising from the offence.
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SWEDEN

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Swedish response: Under Swedish law, confiscation is considered as a special legal consequence
of a crime. This means that confiscation without connection to a criminal conviction is generally not
allowed. However, if a sanction no longer can be imposed because of e.g. the death of the offender,
proceeds or instrumentalities of a crime may under limited circumstances be confiscated (see
Section 14 below) without a criminal conviction. It is also possible under some limited
circumstances to confiscate objects that can be used to commit crimes without a criminal conviction

(see Section 3 below).
Chapter 36, Section 3 of the Swedish Penal Code

Forfeiture may also be decided on in cases other than those described in Section 2 (Sw. comments

— Section 2 deals with confiscation of instrumentalities) in respect of objects which:

1. by reason of their special nature and other circumstances, give rise to a fear that they may be put

to criminal use,

2. are intended for use as a weapon in a crime against human life or health and which have been

discovered in circumstances which give rise to a fear that they would be put to such use, or

3. are intended for use as an auxiliary aid in a crime entailing damage to property and have been

discovered in circumstances which clearly give rise to a fear that they would be put to such use.
Chapter 36, Section 14 of the Swedish Penal Code

If a sanction can no longer be imposed because of the death of the offender or for other cause,
property may be declared forfeited or a corporate fine imposed by reason of the crime or a measure
be prescribed to avert misuse only if, in proceedings pertaining thereto, a summons has been served
within five years from the time when the crime was committed. In such a case the prosecutor may

institute proceedings only if called for in the public interest.
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2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

Swedish response: Under the limited circumstances where they are allowed, such confiscation
procedures would be governed by the same procedural rules applying for criminal cases where only
a fine can be imposed. Generally an action to confiscate assets or instrumentalities is directed at a
person (in personam) and this holds also for actions based on Chapter 36, Section 14 of the Penal
Code (see above). However, an action to confiscate objects that can be used to commit crimes (see

section 3 above) is directed at the asset (in rem).

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

Swedish response: Such confiscation procedures would be handled by a general court and such
cases are generally governed by the procedural rules applying for criminal cases where only a fine

can be imposed. Administrative courts do not handle confiscation procedures.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is
not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

Swedish response: As explained above, non-conviction based confiscation is (with the exceptions
explained above) an alien concept to the Swedish legal tradition. According to Chapter 36, Section

14 of the Penal Code (see above) it is however possible to confiscate property if:

a) a sanction can no longer be imposed because of the death of the offender or for other cause

and

b) a summons in the confiscation proceedings has been served within five years from the time

when the crime was committed.

As a further restriction, a prosecutor may only initiate such proceedings if it is called for in the

public interest.
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5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

Swedish response: As explained above the Swedish legislation on confiscation is built on the
concept that confiscation is a consequence of a crime. From this follows that confiscation normally
cannot be imposed without a connection to a criminal conviction. This link to a conviction and to
criminal proceedings triggers many legal safeguards such as e.g. the presumption of innocence. If
confiscation and a criminal conviction could be effected in different proceedings this could also
constitute a violation of the ne bis in idem principle, both domestically and according to the ECHR.
Furthermore, confiscation constitutes a limitation in the constitutionally protected right to respect
for property and such limitations must always be proportionate and effected with regard to a due

process.

6. Is it possible in your national system to recognise non-conviction based confiscation orders

issued by another Member State:
e whose system requires a link to criminal proceedings
e whose system applies civil forfeiture procedures.

Swedish response: No, it is not possible to recognise non-conviction based confiscation orders
issued by another Member State regardless of whether these systems requires a link to criminal

proceedings or applies civil forfeiture procedures.
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UNITED KINGDOM

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Answer to Q.1
The UK has provisions, under Part 5 of the Proceeds of Crime Act (POCA), for confiscating assets

derived from unlawful activity without a criminal conviction. The full text of POCA can be seen

online at: http://www.legislation.gov.uk/ukpga/2002/29/contents

Instrumentalities can only be confiscated following a conviction. Section 143 of the Powers of
Criminal Courts (Sentencing) Act 2000 contains the relevant powers (although powers are also

found in various other Acts).

2. If so, is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the

person (in personam) or at the asset (in rem).

Answer to Q.2

Non-conviction based confiscation under Part 5 of POCA does not require any link to criminal
proceedings. Action is taken against property which is, or represents, property obtained through

unlawful conduct.
Action to confiscation assets under Part 5 of POCA is taken against property, not the person.

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

Answer to Q.3

Not applicable to the UK, as there is no link to criminal proceedings in the UK system.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.
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Answer to Q.4

UK legislation is very much broader in scope than the proposals in Article 5 of the Directive.
Action is taken against property which is, or represents, property obtained through unlawful
conduct. There is no requirement for a suspect to be ill, dead, or absconded (indeed, there is no

suspect as the action is taken against property, not the person).

Guidance has been issued by the Home Secretary and the Attorney General under Section 2A of
POCA to assist the Serious Organised Crime Agency (SOCA) and the prosecuting authorities in
deciding when to use non-conviction based confiscation powers. The guidance indicates that the
reduction of crime is in general best secured by means of criminal investigations and criminal
proceedings. The benefit of investigation with a view to prosecution should always be considered

by a law enforcement agency faced with suspected criminality.

However, the guidance recognises the contribution to harm reduction that can be made by proper
use of the non-conviction based confiscation powers available under POCA. The guidance requires
SOCA and the prosecuting authorities to consider using these powers where a criminal disposal is

not feasible, and gives examples of the circumstances in which this might occur.

In cases where criminal investigation and prosecution is feasible, it may be deemed by the relevant
authority that a non-conviction based approach is more desirable, taking into account the overriding

considerations of harm reduction and the public interest.

The guidance is intended to remove any perception that the use of civil recovery can only ever be
considered after a full criminal investigation has been completed and a decision not to bring a
prosecution has been taken. There are circumstances in which the public interest may be best served

by an early decision to use civil recovery powers rather than to pursue a criminal investigation.

The full guidance can be seen online at:

http://www.attorneygeneral.gov.uk/Publications/Pages/AttorneyGeneralissuedguidancetoprosectuin

gbodiesontheirassetrecoverypowersunder.aspx

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?
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Answer to Q.5

Not applicable to the UK in respect of assets.

Obstacles to the introduction of a non-conviction based confiscation power for instrumentalities

would include:
e lack of evidence that operational partners wanted these powers;
e lack of evidence that these powers are necessary to prevent crime;

e lack of parliamentary time to legislate.

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

e whose system applies civil forfeiture procedures.

Answer to Q.6

The UK recognises non-conviction based confiscation orders issued by other Member States both
from systems that require a link to criminal proceedings and from systems that apply civil forfeiture

procedures.

Part 5 of the Proceeds of Crime Act (External Requests and Orders) Order 2005 governs the process
for recognition of overseas non-conviction based confiscation orders. The full text of the Order can
be seen online at: http://www.legislation.gov.uk/uksi/2005/3181/contents/made

There is similar legislation in the context of drug trafficking related proceeds, namely the Drug
Trafficking Act 1994 (Designated Countries and Territories) Order 1996 (which can be seen online
at: http://www.legislation.gov.uk/uksi/1996/2880/made )
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CROATIA

1. Does your country have provisions allowing for the confiscation of the proceeds of crime
(i.e. assets derived from criminal activity) and instrumentalities of crime without a

criminal conviction?

Yes, it does.

2. Ifso,is a link to criminal proceedings required or are the confiscation procedures totally
independent from criminal proceedings? Please also clarify if the action to confiscate the
proceeds of crime or instrumentalities without a criminal conviction is directed at the
person (in personam) or at the asset (in rem).

Yes, a link to criminal proceedings is required.

The decision to initiate confiscation proceedings shall be reached in a ruling by a judge from the

court which would be competent for the trial in a criminal proceedings.

Proceedings are conducted in accordance with criminal proceedings rules. A judge from the court

which would be competent for conducting criminal proceedings shall be exclusively competent for

reaching the verdict and ruling.

The action to confiscate the proceeds of crime or instrumentalities without a criminal conviction is

directed at the asset (in rem).

3. In cases where a link to criminal proceedings is required, could the confiscation

procedures take place before a criminal, civil or administrative court?

The procedure takes place before a criminal court.

4. Does your legislation provide for particular requirements that need to be met in order for
the provisions for non-conviction based confiscation to apply (for ex. when the suspect is

not able to stand trial due to illness, death, being a fugitive, etc.).

Please specify any particular circumstances and describe how non-conviction based confiscation

applies in these situations.

Particular requirements that need to be met are as follows:
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If criminal proceedings can not be initiated for a criminal offence, because the defendant has died or
other circumstances exist which exclude the possibility of criminal prosecution, upon proposal by
the state attorney, the injured person as plaintiff or a private plaintiff, the court shall take actions if
the probable value of the pecuniary benefit resulting from criminal offences, with respect to which
the actions are taken, is at least 5,000.00 kuna (approx 700 €).

5. If your country does not have provisions allowing the confiscation of the proceeds of crime
and/or instrumentalities of crime without a criminal conviction, can you indicate the

potential legal obstacles to their introduction in your country?

% sk %k

6. Is it possible in your national system to recognise non-conviction based confiscation orders
issued by another Member State:

e whose system requires a link to criminal proceedings

Yes

e whose system applies civil forfeiture procedures.

No
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