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ELAi s DATA
FROTECTION SUPERY IS0

Opingon of the Furopean Data Protection Super visor

on the Amendment to the Commission proposal COM2011) 628 finali2 for a
Regulation of the Furopean Parlinment and of the Council on the financing,
management and monitoring of the common agricultural policy (herveinafter:
""the Amendment")

THE EUROPEAN DATA PROTECTION SUPER VISOR,

Havirg regard to the Treaty on the Functioning of the Eurcpean Unien, and in
particular Article 16 thereof,

Having regard to the Charter of Fundamental Kights of the European Union, and in
particular Articles 7 and & thersof,

Having regard to Divective 95/46/EC of the Enropean Parliament and of the Council
of 24 October L9495 on the protection of individuals with regard to the processing of”
personal data and on the free movement of such data',

Having regard (o Regulation (EC) Mo 45,2001 of the European Parlisment and of the
Council of 18 December 2000 on the protection of individuals with regard to the
processing of persanal data by the Community institntions and hedies and on the free
moverment of such datai,

Having regard to the request for an Opinion in accordance with Article 28(2) of
Regulation (EC) Mo 45/2001,

HAS ADOPTED THE FOLLOWING QOPINION;
I. _INTRCIDUL‘TIUN
I.1. Consultation of the EDPS

1. On 25 September 2002 the Commission adopted the Amesdment (o the
Cornmission proposal COM2011) 628 (inal2 for 8 Regulation of the
Enropear Parlizment and of the Couneil on the financing, management and
monitoring  of  the  common  agricullural  poliey  (hereinafier:  "the
Amendment'). The Amendment to the Commission proposal was sent to the

EDPES for consultation.

2. Before the adoption of {the Amendment to) the Proposal, the EDPS was given
the possthility to provide informal comments,

' O0 L 281, 25011998, b 30,
SOIL R 122001, p 1
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3. L2 Context of the Amendnent

4. The Amendment adds a nmew chapter on transparency to the legislative
proposals reforming the Common Agricultoral Policy {hersinafler: "the
CAP"Y, on which the EDPS issued an Opinion on 14 December 20117,
According to the information available, it is not clear whether other legislalive
propesals for the CAP afier 2013 will also be amended in this sense. In this
regard, the EDPS refers (o the abovementioned Opinion, in which other
proposals are identified sz relevant for the publication of personal data
{Articles 157(1), 157(2)(d) and 157(3}c) of the single CMO regulation)’. The
EDPS would weleome the opportunity to provide advice in the event that these
provisions are amended.

II. ANALYSIS OF THE AMENDMENT
IL1. General Comments

5. In general, the EDPS encourages the Comimission to find a solution that would
achieve the aim of transpareney while regpecting the fundamental vights to
privacy and data protection of the beneficiarics,

6. The Amendment lays down the abligation for Member States to publish data
on the beneficiaries (both natural and legal persons) of the EAGF and the
LEAFRD. ™Mames of beneficiaries which in one wenr have received an amount
of aid which is equal or less than a specific threshold will not be published,

7. The EDPS welcomes the effort of the Commission in striking a balance
between the principle of transparency and the beneficiaries' rights to privacy
and persomal data protection.

& However, he would recommend some improvements, in particular as regards
the publication of data of legal persons, the justification for the publication of

? See the Proposal for a Repulation of the European Parliament and of the Council establishing rules for
diresct pagments to farmers under support sehemes within the fomewsrk of Ehe comman agrizultuel
policy (COM{2011)625 final); the Proposal for a Regulation of the Ewropean Porfiament and of the
Conncil establishing 4 commaon organisation of the markets in agricaliaral products (COM{201 11626
final); the Proposal for 3 Regulagion of the Evropean Parliament amd of the Council on support for rural
development by the Europenn Agriculural Fund for Ruenl Developrment (5AFRDE (COM{20 17627
final}; the Proposal fr o Regulation of the Ewropean Parliament and of the Councit on the financing,
managemeent ad manitocing of the commen ggricaltural policy (COMUZ011G28 fnal); the Prapasal
for & Council regulation detesmining measures on fixing certain aids and vefunds related o the commaon
organisaiion of the markets in agrculterel producte (COM{2011)629 finaly the Proposal for 2
Regulaticns of the European Parlisnwent and of the Council amending Council Begulation (EC) No
TA2009 as regards the application of direct payments 0 faemers it respest of the yeas 2003
(COM{2OI 1630 final); aid the Proposal for 8 Regulation of the Euwropean Parliament and of the
Couneil amending Council Regalation (EC) Mo 123672007 ws repards the ragime of the single paymett
schome and support to vine=growers (COM(201 1631 final),

* See the Chpinion of the European Data Protection Supervisor on the lepal propossls far the common
agricultural policy after 20003 (00 C 35, 222012, p.1-9).

* Proposal fir » Regulation of the European Pasfioment and of the Council establishing & comion
arganisation of the markets in agricultural products (COM{200 11626 final). See paragreaphs 34 (0 37 of
e EDFS Opinion, vited above.

14843/12
ANNEX

MA/ez
DGB2 A



data on matural persons, the justification of the retention period and the
information to be provided to data subjects,

I1.2. Specific comments
.20 Publication of date an legal persons

9. The EDPS recommends applying the exception from publication only to
natural persons. Although the names of legal persons might indirectly identify
natural persons®, the Court of Justice of the European Union has stated that it
would be unreasonably burdensome for national avthoriiies o examine
whether the name of each legal person identilics natural pcrson{sf.

10, In addition, the Court stated that, as regards legal persans, the Tormer
provisions on the publication of beneficiaries” were not disproportionate and
ackiowledized that legal persons "are already subject to a more onerous
obligation in respect of the publication of data relating to them™

1L Therefore, the EDPS recommends amending Article 1 1{th, second paragraph
as follows: "Where the owmount of aid received in one year By a bencificiary
wha i3 & dalieal person is equal or less than the amownt fixed by o Member
State pursuant fo Arvticle 49 of Regulation (K1) NoDPSex ihal Member State
shall not publish the name of that benaficiary as provided for i point fa)fi) of
the first seibparagraph of driicle T10al) of this Regufation”.

.22, Publication of data on natwral persons

12. As regards natural persons the analysis is different’™. The EDPS welcomes the
tact that the Commission has taken into consideration alternative methods of
publishing information on the beneficiaries that would be consistent with the
principle of transparency while causing less interference to the beneficiaries'
rights to privacy and personal data protection. The 2001 consultation of
stakeholders organised by the Commission'', mentioned in Recital 70b of the
Amendment, and the explanations provided in Recitals 70d to 70h show this
effare.

* Personal data are defined in Article 2(a) of Dircctive 35M6EC as ary information relating o an
idgritified or identifiable natural person, This identificasion might be dirsst, e, by & name, o md[rm:.t
e, by am identification numkber or ather factors.
?ECT Sefeche, parg, 87, 5o alse BOHR, 2 Magh 2009, K17 v Finfand, para. 48.
¥ Articles 42{8h) and 44() of Council Regulation (EC) No F290/2005 of 21 June 2005 on dhe financing
of the cormman agricultural pelicy {20 2005 L 209, p.0}, as emended by Council Regulation (EC) No
143 72007 of 26 Movember 2007 (OF 2007 L 322, p. I}.umi Commiszsion Regulation (EC) No 2502008
of 1§ March 200§ Bzying dowsr detailed rules for the application of Regulation Mo | 290005 as
regards the publication of information on the beneficiadies of funds deriving from the European
Agricultural Guarantes Fund (EAGF) and the Burspean Agricultural Fund for Rural Development
LA (O 2008 L 76, . 28)
ECI, Schecke, para. 87,
0 fedem
T which the EDPS was invited.
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13, The option chosen by the Commission, which consists of limiting the
publication of data of beneficiaries according 1o the amount of the aid
received, is one of the methods suggested by the Court. Other possibile
methods mentioned by the Court consist of imiting the publication according
to the perieds for which they received aid, the frequency or the nature: of the
aid veceived'®. The EDPS hotes that the Commission envisages striking the
balance a5 required by the Court.

4, The exeeption rom publication for beneficiaries below a specific threshold of
aid'* is complemented by an obligation 1o publish, for these beneficiaries, their
muticipality and the amount received, together with a code chosen by the
Member Stales. This option also aims at follewing the suggestions of the
Court in the Schecke case™, However, the EDPS reealls that these data might
till allow identification, especially with regard to small municipalities with
few beneficiavies, and is thus still personal data'®, Data subjects below that
threshold are entitled to exercise the same data pratection rights as the rest.
The EDP'S therefore encourages including an additional provision tw ensure
that in case of small communitics only aggrepated data are published,

I1.2.3. Justification of the publication

L5, Having said that, the EDPS is not convinced by the justification provided in
Recital Tc, As the Proposal states at the beginning of this Recital, in the
Schecke case the Court did not question the legitimasy of the objestive of
reinforcing transparency and public controd. However, the Recital justifies the
need for publication with an economic argument, mainly the cost of increasing
the minimum contvol rates beyond the levels currently applied. According to
this Recital, the possible reduction of on-the-spot checks that is foreseen in the
new [inancial management and contral framework justifies the need for
national authorities to rely more on public control.

16. The EDPS recalls that, according to Article 32(1} of the EU Charter of
Fundamental Rights, any limitation to the rights to private life and the
protection of personal data'® can only be justified if it is necessary and
proportional.  The European Court of Human Rights <onsiders such
interference necessary if it answers a pressing secial need, if it is proportionate
o the aim pursued and if the reasons put forward by the public authority to

¥ ECT, Scheche, par 79, 31, 89 and 92,

** The threshold is equal to the amouwnt fixed by Member States pursuant 1 Articls 49 of the Proposal
for a Regulation of the European Parliament and of the Council establishing the rules for direct
payments to farmers under support schemes within the framewark of the common agricultural palicy
{COM/ZO11/623 final), That is, ¢ither an amount not exceeding | 3% of the national average payment
per beneticiary or an amowid correspomding to the national average payment per hectars multiplicd by
figure covresponding 1o the nember of hectares with a maximum of three. This amount shall be
betwygen SO0E and 1000E {except for Cypeas and Malta, Tor which the amount shall be ketween 2006
and SHE,

ECH, Sehecke, parws Bl and 82,

" See foatnote No. § above. Sce also Article 29 Working Party, Opinion 42007 on the concept of
personal i, il June 2007 (WP 134, pl3, available an
hetpe:fec enropa.eudgustice’pol iches/rivacy idocsvwpd pes 200 T | 36_en.ndf).

" Artiches 7 and § of the Charter of Pundamental Rights of Ure European Union,
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1 2.3,

justify it are relevant and sufficient'”. According to the Cowrl of Justice of the
European Union, the principle of proportionality requires demonstrating that
other less intrusive methods were not available'®,

.In gur view, the Preamble should better explain why other less intrusive

measures wauld not fulfil the purpose of transparency and why the other
options suggested by the Cowrt have been considered less appropriate than the
one chosen by the Commission. Transparency and public control are
legitimate aims by themsclves, as confirmed by the Court, and cannot be
presented as a replacement for specific controls and on-the-spot-checks by
competent authoiities. Economic constraints might justify the reduction of
those controls, but not the publication of information on the beneliciaries.

M 2.4 Duration of the publication
[8. The EDPS weleomes the fact that Article 110a(3) defines the period during

which the data will be publicly available (2 years after their initial
publication). Flowever, he recommends justifying in a recital the reason why
this specific period has been chosen and how il contributes to striking a
balance between the principle of transparcney and the protection of privacy
and personal data,

Information te data subfecis

. The EDPS also welcomes Article 110¢ om information to the beneficiaries.

However, this Artiele should better specifiy the obligation for Member States
to inform beneficiaries on the identity and contact details of the controller and
the fact that beneficiaries whao are natural persons have the right to obtain the
rectification or blocking of inaccurate or incomplete personal data in
accordance with national laws implementing Articles 10 and 11 of Diective
D3AEC,

IV. CONCLUSION

20. The EDPS welcomes the effort of the Commission in striking a balance

between the principle of transparency and the beneficiaties' rights to privacy
and personal data protection.

21, However, he recommends the fallowing;

+ applying the exemption from publication for beneficiaries below the
thiwshald only to natural persons (Article 110b);

» better justifying in Recital 70c why other Jess intrusive measures
woukl not Tulfil the purpose of transparency and why other ways of
publication have been considered less appropriate;

o including an addilional provision to ensure thal in case of small
communities only aggregated data are published.

"ECHR, 4.12,2008, £ eticd Marper v, the [FK,
"®ECT, Scheche, para, 74, 77, 79 and &6,
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& justifying in the Preamble the duration chosen in Article [10a(3} for
thie publication of the data;

e complement the information to be provided 1o data subjects in Article
Lile

Done in Brussels, 9 Ciciober 2002

Giovanni Buttarelli
Assistant European Data Protection Supervisor

[ ot bl
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