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1. WHAT IS THE PROBLEM AND WHY IS IT A PROBLEM?

1.1.  Introduction — non-compliance with EU consumer acquis and consumer
detriment

National consumer protection authorities strive to ensure compliance of traders' practices with
EU consumer acquis including for cross-border transactions which are boosted by digital
means. The coordinated screenings of online e-commerce websites (“sweeps™) carried out by
enforcement authorities under the Regulation on Consumer Protection Cooperation
2006/2004% ("CPC Regulation") demonstrate that the recent development of online trade
requires further and deeper cooperation of national enforcement authorities. Since 2007, the
results of websites' screening systematically show high rates of non-compliance, between
32% and 69%, with basic consumer rules in the checked markets, as illustrated in Box 1:

Box 1 Number of Non-compliance
Online markets swept since 2007 Websites rate
investigated
Airline tickets (2007) 447 51%
Apps for Mobile phones (2008) 554 54%
Electronic goods (2009) 369 55%
Entertainment tickets (2010) 414 59%
Consumer Credit (2011) 565 69%
Digital content downloads (2012) 330 52%
Travel services (2013) 552 69%
Guarantees in the electronic goods sector (2014) * 437 54%

The malpractices identified in the screening of websites were mostly unfair practices, unfair
contract terms, non-transparent price displays, lack of information on the trader's identity and,
in the recent screening in 2014, lack of information on the legal guarantees in the consumer
electronics sector”.

These results are confirmed by the data from the European Consumer Centres: two thirds of
the 37,000 individual complaints they received in 2014 concern cross-border purchases
online. This data points to a wide range of issues that consumers face: the top five grounds of
complaints are: non-delivery (15% of all cases), defective products (11%), problems with
contracts (10%), product or service not in conformity with the order (9%) and unfair practices
(6%). The top five sectors for complaints are air passenger transport (18% of all cases),
furniture and household equipment (14%), timeshare and package travel (6%),
telecommunications and internet services (6%) and clothing (5%)°.

The "sweep" is an EU-wide screening of websites to identify breaches of consumer law in given online sectors.
Subsequently authorities contact companies about suspected irregularities and ask them to take corrective action
or face legal action.

“Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforcement of consumer protection laws, OJ L 364,
9.12.2004, p. 1.

*This sweep, although carried out online for easier investigation, concerns both online and offline practices.

* http://ec.europa.eu/consumers/enforcement/sweeps/quarantees/index_en.htm

> ECC-Net's anniversary report 2005-2015: http://ec.europa.eu/consumers/solving_consumer_disputes/non-

judicial_redress/ecc-net/docs/ecc_net - anniversary report 2015 en.pdf
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Further, the information on consumer conditions published in the European Consumer
Scoreboards highlights that the incidence of unfair practices is high: for example, 42% of
consumers say they were pressured to buy through persistent sales calls or messages®.

Moreover, these malpractices lead consumers to purchasing decisions that they would not
have made otherwise, such as purchasing products or services for an overall higher price or
being trapped in unwanted subscriptions’. The scale of financial detriment for individual
consumers caused by the non-compliance with basic consumer rules, in a sample of five
cross-border online markets, was estimated to EUR 770 million® per year. This low level of
compliance is one of the indicators for poorly functioning consumer markets, such as the EU
online cross-border retail market where trade is lagging behind®. Part of this malfunctioning
can be attributed to a lack of efficient public enforcement of EU consumer legislation in the
cross-border context (other factors include lack of traders' awareness or understanding of key
consumer rules, insufficient market transparency, impact of dominant traders, etc.).

Stepping-up cross-border enforcement to improve compliance with EU consumer law can
therefore contribute to a better functioning and more dynamic Single Market both for
consumers and traders (e.g. costs associated with resolving complaints and disputes across
borders were found to be among the most important barriers to the expansion of the Digital
Single Market in particular to small firms'®). This is why enforcement has been a constant
priority of EU consumer policy*!. Equal and efficient enforcement across the EU is geared to
boost legal certainty, and thus, consumer and entrepreneurship confidence. The latter would
increase consumption and, thus, foster growth and job creation within the Single Market.
Enforcement is all the more important for EU growth as the Digital Single Market has been
identified with a significant untapped potential. The European Commission has set the
completion of the Digital Single Market (DSM) as one of its key priorities to sustain growth
in the EU, and identified in particular in its DSM Strategy™ the importance of better access
for consumers and businesses to online goods and services across Europe. It pledges to
provide “more rapid, agile and consistent enforcement of consumer rules for online and
digital purchases™ and notably to “clarify and develop the powers of enforcement authorities

®This is a blacklisted unfair commercial practice, easy for consumers to recognise. See p. 32 of the latest 11"
edition:
http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scoreboard e
n.pdf

"E.g. a Danish firm was offering free samples of cosmetic products through online banners. Consumers had to
pay EUR 4 for shipping costs, but they were unaware that they were also subscribing to receive the cosmetics
monthly, but this time not for free. Cited in the ECC-Net's anniversary report 2005-2015.

®This estimate is based on the approach designed in the UK to estimate financial consumer detriment. It is based
on the screening of 2,682 e-commerce websites in 2014 in all EU countries in the sectors of: clothing and sports
goods; electronic goods; package travel; recreation and culture; and financial services. The average non-
compliance rate was found to be 37% in these sectors, see Annex IV.

°E.g. only 18% of consumers who used the Internet for private purposes in 2014 purchased online from another
EU country while 55% did so domestically. Eurostat survey on ICT usage in households, and by individuals
(2014), isoc_ec_ibuy

% Duch-Brown and Martens (2015) “Barriers to Cross-border e-commerce in the EU Digital Single Market”,
JRC-IPTS Digital Economy working paper no 2015-07, available at at
https://ec.europa.eu/jrc/en/publication/eur-scientific-and-technical-research-reports/barriers-cross-border-
ecommerce-eu-digital-single-market

Regulation (EU) No 254/2014 of the European Parliament and of the Council of 26 February 2014 on a
multiannual consumer programme for the years 2014-2020, OJ L 84, 20.3.2014. Commission Communication
"A European Consumer Agenda - Boosting confidence and growth", 22.5.2012, COM(2012) 225 final.
2According to the latest Competitiveness "Check-up", 77% of European companies believe that EU regulations
are not sufficiently clear and predictable — see the summary of the Competitiveness Council of 1 October 2015:
http://www.politiekcompendium.nl/id/vjxtjx6htfz7/nieuws/competitiveness_council_competitiveness
BCommission Communication "A Digital Single Market Strategy for Europe” COM (2015) 192 final:

http://ec.europa.eu/priorities/digital-single-market/docs/dsm-communication_en.pdf
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and improve the coordination of their market monitoring activities and alert mechanisms to
detect infringements faster"** thanks to the review of the CPC Regulation.

Stronger enforcement of consumer legislation at the EU level was also called for by the
European Parliament™, as well as by all categories of stakeholders (and especially by trade
and consumer associations), who responded to the public consultation on the CPC Regulation
review carried out over the winter of 2013-2014"°, or who participated in various events such
as the EU consumer Summits in 2013, 2014 and 2015. Furthermore, in September 2015, in
their contributions to the debate on the completion of the Internal Market, Business Europe
and a group of 17 Ministers of Economy from different Member States stressed the
importance of coordinated and stepped-up enforcement across the EU*".

1.2.  Policy context

The CPC Regulation provides a cooperation framework between national authorities of the
EU'® so that their action can overcome national jurisdictional boundaries to incorporate the
full dimension of the Single Market'®. The primary aim of the CPC Regulation is to ensure
legal certainty within the Single Market via strong and equal enforcement of key EU
consumer acquis (listed in its Annex?). National enforcement arrangements for the consumer
laws are not sufficient in a cross-border context. In particular, in the absence of an EU
framework to approximate cooperation powers and procedures, Member States would need to
rely on a large number of bilateral agreements among themselves (for example to recognise
evidence) or on long cumbersome judicial procedures against traders established in different
Member States. Such cross-border enforcement cooperation is therefore key to preventing
non-compliant traders from exploiting gaps and limitations in the enforcement capacity of
each Member State. This is done through a structured mechanism of alerts and bilateral
mutual assistance, based on a set of minimum powers that national authorities need for an
efficient and legally sound cooperation. There is also a mechanism to tackle malpractices
concerning more than two countries, where Member States coordinate their actions to jointly
address issues of common interest, possibly at the EU level, as well as provisions for
developing exchange of best practices.

The results of the evaluation of the CPC Regulation carried out in 2012, public consultation
and other support studies undertaken for this impact assessment®* show that enforcement

YIbid, p. 5.

“The European Parliament has repeatedly underlined the need for stronger enforcement action by the
Commission and Member States and consequently called for the development of the CPC network, cf. the
European Parliament resolution on governance of the Single Market (2013):
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0054&language=EN&ring=A7-2013-
0019

1 A summary report of the public consultation by the Consumer Policy Evaluation Consortium, 16.4.2014:
http://ec.europa.eu/consumers/enforcement/cross-
border_enforcement_cooperation/docs/140416_consultation_summary_report_final_en.pdf

The letter of 25 September 2015 was addressed to VP Katainen and Commissioner Bienkowska and was
signed by the Ministers/Vice-Ministers from CY, CZ, DK, EE, FI, HR, IE, IT, LT, LV, MT, NL, PL, PT, SlI,
SK and UK (the letter is not published).

8Authorities in the EEA are also concerned as the CPC Regulation is of the EEA relevance.

“The Regulation provides a legal basis to extend national procedural rules so that they can be applied in cross-
border situations, i.e. when a malpractice by a trader established in one Member State targets consumers in
another Member State. See Annex V for more information on the CPC Regulation and its impact on national
enforcement systems.

“The annex of the CPC Regulation currently covers 18 different pieces of consumer legislation and is regularly
updated when substantive laws are added, modified or repealed. The list covers large scope directives, e.g.
regarding unfair commercial practices, unfair contract terms, consumer rights, guarantees, e-commerce, ADR, e-
privacy or sector-specific legislation on passenger rights or consumer credit.

21See Annex | for more details.
7




cooperation is indispensable to address efficiently breaches of consumer legislation spreading
across the Single Market and especially across the Digital Single Market. However, the
evaluation has also pointed out that the effect of the CPC Regulation is incomplete and that
none of the specific objectives of the CPC Regulation have been fully achieved. On 1 July
2014, the Commission adopted a report on the functioning of the CPC Regulation. It
presented the activities carried out under the CPC framework, as well as a number of flaws
and gaps identified in the evaluation and public consultation which do not allow maximising
potential benefits of this enforcement cooperation in the future®.

On the basis of the conclusions drawn by the evaluation and problems detected, this impact
assessment serves to scrutinise certain potential amendments to the CPC Regulation, which
the Commission is reviewing as part of the DSM Strategy and in line with the review
requirement under Article 21a of the Regulation. This impact assessment report is limited to
the issues concerning the public enforcement cooperation (in the collective interest of
consumers and in the realm of the CPC Regulation) and does not address individual
enforcement matters (where an individual consumer aims to enforce his/her rights before
courts or alternative dispute resolution entities).

1.3.  Drivers of the inefficient cross-border enforcement cooperation

The evaluation report and other support studies have identified the following issues which
mostly concern limitation of the current CPC legal framework available for consumer
protection authorities to cooperate on a sound and formal legal ground that is necessary for
them to act beyond their national jurisdiction boundaries (e.g. for the interest of consumers
based in another EU country). These flaws are particularly apparent in a context of rapid
changes of consumer markets and the digital economy, a growing presence of operators acting
on the whole EU market and a downward pressure on resources available to enforcers.

1.3.1. Limited scope: certain important infringements to consumer legislation with a strong
cross-border dimension are not or are not explicitly included in the scope of the CPC
Regulation

e Short-lived infringements

The digital environment allows traders to target massive numbers of consumers rapidly and
makes it possible for rogue traders to discontinue or restart a detrimental practice quickly. For
example, just prior to the initiation of an enforcement action against a website, deemed non-
compliant with consumer rules, the trader can easily close it down escaping the legal
consequences of his actions. Consequently, this trader can endlessly repeat the operation later
on. Common examples of such practices are misleading advertising of "free" or "limited in
time" promotional offers which then turn out to be unwanted long-term subscriptions®, or
"super cheap" offers whose availability is very limited. Such practices produce a detriment to
consumers which only becomes evident later as explained in Box 2.

22Commission report on the functioning of Regulation (EC) No 2006/2004 of the European Parliament and of the
Council of 27 October 2004 on cooperation between national authorities responsible for the enforcement of
consumer protection laws, 1.7.2014, COM(2014) 439 final: http://ec.europa.eu/consumers/enforcement/cross-
border_enforcement_cooperation/docs/140701_commission_report_cpc_reg_en.pdf

*Bijennial report of the UK Member State on the application of the CPC Regulation 2010-2012, March 2013:
http://ec.europa.eu/consumers/enforcement/crossborder_enforcement_cooperation/docs/cpc_biennial 2013 en_e
n.pdf

In addition, the preliminary results of an unpublished study on misleading free trials and subscription traps
commissioned by the Commission shows that 1 in 5 consumers who ordered a free trial had problems (such as a

subscription trap) afterwards.
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Box 2: A deceptive air carrier advertisement campaign that lasted 4 days but resulted in flight
cancellations for months

An air company, registered in country A, carried out an "instant" marketing campaign in country B
from 10-14 September 2010. It was considered by the CPC authority in country B to be unfair as
some of the cheap airline tickets sold were later on cancelled by the carrier due to insufficient seat
availability. The CPC authority of the country B passed the case to the CPC authority of the country
A to prevent repetition of such an infringement in the future. The requested authority in the country
A responded that under Article 8(1) of the CPC Regulation it could only act to cease or prohibit an
infringement. As the campaign in question had ended, it could no longer take an action.
(Explanation of how the preferred option could address this shortcoming and the ones in
other boxes below is to be found at section 7.4.)

The CPC authorities' responses to the public consultation indicated that short-lived
infringements represent a significant and growing share of cross-border infringements. For
example, competent authorities in CZ, LV and HU indicated that ca. 62-89% of cross-border
infringements were short-lived®. In addition, a study procured by the Commission in 2015
found that 100 out of 320 websites selected for a mystery shopping about free trials traps were
no longer accessible or the initial offer was no longer available two months later®®. The CPC
Regulation, however, can only be invoked to take an action to cease or prohibit "on-going"
infringements®. If a malpractice takes place for only a few days, it will not be covered by the
current CPC cooperation mechanisms, despite its possible lasting impact on consumers.

e Widespread infringements made simultaneously by multi-national companies in
several Member States

Infringements committed simultaneously in several countries by subsidiaries of the same
multinational company, or via a network of agents or franchisees are currently not explicitly
regulated by the CPC Regulation’ and are not systematically examined and tackled by the
CPC network. In most cases, malpractices perpetrated by these traders are treated as "parallel”
domestic infringements and are addressed independently by national enforcement authorities.
In doing so, authorities fail to take into account the EU dimension of malpractices and the
need for a coordinated EU-level action to offer a consistent approach across borders.

This issue may currently be underestimated by consumers and authorities as many e-
commerce transactions have a transnational component that is not apparent as such®®. At the
CPC workshop of 24 June 2014, the representatives from 19 Member States confirmed that
they were increasingly facing infringements by traders operating through subsidiaries or other
forms of local presence. Online trade, in particular, is dominated by a few companies given

*During the survey, the Hungarian authority for consumer protection mentioned that in most of cases it acted in
matters and complaints regarding no longer on-going infringements.

%Study on misleading free trials and subscription traps by GFK (forthcoming).

%Article 3(b) of the CPC Regulation defines the intra-Community infringement as an act or omission contrary to
the laws that "harms or is likely to harm" the collective interest of consumers. This article has to be read in
conjunction with Article 8(1): "a requested authority shall, on request from an applicant authority, take all
necessary enforcement measures to bring about the cessation or prohibition of the intra-Community infringement
without delay".

?"In this case the ownership structure and the links between the multinational company and its local subsidiaries
is not the key element, because what counts is the same practice used in different Member States.

The latest Consumer Scoreboard results suggests that the incidence of cross-border online purchases within the
EU is considerably under-reported, since consumers are not always aware that they are buying from another EU
country: "In approximately four out of ten of the cases where respondents bought cross-border from another EU

country, they reported a domestic purchase.”, cf. 11" Consumer Scoreboard edition, p. 58.
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that the top 100 companies at the EU level represent more than half of this trade®. The
problem of widespread infringements also concerns certain economic sectors with a high
concentration of multinational operators, such as international passenger transport or
telecommunications, which act both offline and online.

e Infringements concerning unjustified geographical discrimination

The Commission's DSM Strategy of May 2015 identified unjustified discrimination regarding
access or price of a service/good based on criteria linked to the nationality or residence of
consumers as a practice hindering the development of the DSM. The overall issue (often
referred to as "geo-blocking™) needs further consideration and therefore the Commission
launched a public consultation. In its Strategy for Upgrading the Single Market adopted on 28
October 2015, the Commission announced that the outcome of this consultation will provide
important insights for the Commission’s forthcoming legislative action in the domain which
“must go hand in hand with strengthened enforcement in each Member State, which, as
announced in the Digital Single Market Strategy, must be further enhanced through the
reform of the Consumer Protection Cooperation Regulation”.

In fact, improving the implementation of Article 20 of the Services Directive® has been a
political priority for many years®®. One of the issues identified was an insufficient
enforcement of this provision® as it requires a well-functioning mechanism in a cross-border
context. Not a single company in any of 28 Member States has ever been fined for infringing
Article 20 of the Services Directive since 2009, i.e. the year when the Services Directive
should have been transposed in Member States. European Consumer Centres report that most
infringements concerning unjustified geographical discrimination are not reported by
consumers due to their lack of knowledge of their rights, and they estimate that the problem is
growing with the development of e-commerce (74% of the complaints received by ECCs
regarding price differences or other geographical discrimination relate to online cross-border
purchases®). At present, Article 20 of the Services Directive is however not part of the CPC
Regulation's Annex (i.e. the CPC cooperation mechanisms cannot be used to enforce it). It

*Commission staff working document accompanying the DSM Strategy "A Digital Single Market Strategy for
Europe - Analysis and Evidence", 6.5.2015, SWD(2015) 100 final, p. 8: http://ec.europa.eu/priorities/digital-
single-market/docs/dsm-swd_en.pdf.

®COM(2015) 550 final, p.12, http://ec.europa.eu/DocsRoom/documents?locale=en&tags=single-market-
strategy-2015-communication

$IDirective 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services in the
internal market, OJ 376, 27.12.2006, p. 36.

%2 g. the European Parliament has made a call for an effective implementation of Article 20(2) of the Services
Directive, as well as the proper enforcement by national authorities and courts of the national provisions
implementing this non-discrimination rule in the legal systems of Member States (cf. European Parliament
resolution of 21 September 2010 on Completing the Internal Market for E-Commerce (2010/2012(INI)); points
31 and 32); Conclusions of Competitiveness Council on Digital Single Market and Governance of the Single
Market of 30-31 May 2012,
http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%209958%202012%20REV %201

%3Cf. Report of the European Consumer Centers' Network on Analysis of Article 20(2) and Avrticle 21 related
consumer complaints reported to ECC-Net between 2010 and 2012:
http://ec.europa.eu/consumers/ecc/docs/eccservices_directive_en.pdf; Commission Staff working document with
a view to establishing guidance on the application of Article 20(2) of Directive 2006/123/EC on services in the
internal market, SWD(2012) 146 final, 8.6.2012.

%Commission's DSM  Strategy, p. 6: http://ec.europa.eu/priorities/digital-single-market/docs/dsm-

communication_en.pdf
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was mentioned as one of the possible areas to be included in the scope of the CPC Regulation
by the evaluation®.

1.3.2.  The minimum powers for national authorities to cooperate are insufficient to tackle
infringements in the digital environment efficiently and swiftly

The CPC Regulation requires Member States to implement investigation and enforcement
powers necessary for the application of the CPC Regulation®®. These powers are specified in
Article 4(6), which serves as the common minimum denominator of all the powers available
to Member States in a cross-border context. Without this minimum common denominator®
the Member States would not be able to cooperate efficiently: to gather and exchange
evidence in a legally sound manner (e.g. to ensure that results of an investigation based on the
mystery shopping exercise can be used in both countries), to prove and stop infringements and
to deter them for the future. This is why it is important that the harmonised list of minimum
powers set in Article 4(6) contains all the powers necessary for an enforcement action on the
concerned markets.

There are a number of misconducts® currently developing on the digital markets, which
cannot be efficiently tackled under the current cooperation framework.

e Relocating and/or altering of business practices or hiding/altering of identity to escape
enforcement actions

In the digital environment, it may be relatively easy for rogue traders to exploit jurisdictional
boundaries and limitations and cause substantial detriment to the consumer. The trading
activity of these traders may be quickly closed, only to re-appear in a slightly modified form
elsewhere as demonstrated by the case in Box 3.

Box 3: Cheap design furniture online: never delivered, but impossible to catch the
responsible trader®

In 2013 and 2014, a large number of consumer complaints (nearly 5,000) were received by the
European Consumer Centres, particularly in France and Germany, regarding the late delivery or
non-delivery of furniture from a certain online trader. Although the CPC network has
commenced an investigation, the strategy of the company made it difficult for authorities (i.e. in
IT, DE, FR, ES, UK, IE, SE, AT) to investigate and stop the infringement due to insufficient
means to address effectively the problem of the trader changing its holding structure (legal

*The evaluation of the CPC Regulation looked into the appropriateness of the Annex of the CPC Regulation and
considered several pieces of legislation that are currently outside its scope. It concluded that a limited update
could be necessary based on the following criteria: i) impact on collective interests of consumers; ii) cross-border
relevance; iii) public enforcement dimension; and iv) consistencies with the sectorial and horizontal legislation
currently listed in the Annex. On this basis, several pieces of legislation were recommended for their inclusion in
the CPC Regulation's Annex, see Annex VIl "Technical changes to the CPC Regulation” which also includes a
mapping of all sectorial legislative instruments in the Annex and the proposed additions examining the inter-
action of their eventual remedy mechanisms with the CPC system.

% Article 4(3): "Each competent authority shall, (...), have the investigation and enforcement powers necessary
for the application of this Regulation and shall exercise them in conformity with national law".

*"The powers used in the cross-border context have to stem from the EU-level instrument that surpasses national
jurisdictional boundaries.

*®For more practical case examples, cf. Annex V.

¥ 1t is important to distinguish between fraud as a criminal offence and the instances of unfair commercial
practices covered by consumer law. The offence of fraud is commonly defined, under national criminal law, as
an intentional deception made for personal gain or to damage another person. Even though there may be
deceitful elements in the mentioned cases of unfair commercial practices they often do not qualify as fraud under
the relevant national criminal law rules but they can nonetheless constitute a breach of EU consumer legislation

(administrative or civil offence).
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entities), location and name (several websites sold the same goods but under different websites
names registered in different countries), its operational structure (the company had a customer
service which was relocated to a different country several times, but no fixed showroom or
warehouse, which were needed to establish its legal place of establishment), and closing down
and reopening its websites following enforcers request to modify its practices. It took more than
three years to authorities to discover who was behind this trade. Ultimately they got partial
information and evidence thanks to the intervention of a criminal prosecutor in one country that
could finally be involved in this case. The possibility, e.g. to directly order the closing down of
the websites and to obtain information from domain registrars, could have permitted to stop
such practices much faster.

Although the total amount of consumer detriment is unknown, a UK newspaper article® on the
case highlights that many consumers were “left thousands of pounds out of pocket”. Further, the
two European Consumer Centres concerned by this infringement estimated the detriment of
more than EUR 1.2 million for ca. 3,300 complaints received.

In such cases, the trader usually hides its identity behind a number of intermediaries and
linked companies. Authorities have limited powers to obtain information on the real trader
behind the malpractice and may need to seek the help of specific authorities (such as financial
police) or third parties (such as domain registrars). The main problem in this context is the
difficulty with gathering evidence, including who the real trader hiding behind many
intermediaries is, and hence proving and stopping the infringement.

Box 4: Example of difficult cooperation with domain registrars

One of the CPC authorities* experienced recurring problems regarding a trader's hidden identity. The
domain registrars, in response to the authority's requests to reveal the trader's identity, refused to
disclose the data due to data protection legislation. There was however no sufficient evidence to
initiate a criminal proceeding, which would have been the only solution to obtain the data in the
country in question.

e Traders having good pre-contractual information on their websites but not respecting
consumer rights during the sale or after the sale

Traders often attract consumers with nice websites but once the consumer has proceeded with
an order the trader pays less attention to consumer rights and implements consumer rights
infringements such as unjustified payment fees, lack of an efficient complaint service, or
refusal of withdrawal right (i.e. according to Articles 11 and 14 of the Consumer Rights
Directive®). These traders benefit from the difficulty that enforcers face to get evidence on
these practices as enforcers need to recreate the consumers' experience (i.e. enter into the
contract with the trader, buy a good, and then exercise the right of withdrawal)®. In certain
cases a trader changes its behaviour ad hoc, knowing that its commercial practices are being
investigated. Therefore, the main problems in this context are the difficulties with gathering
and exchange of evidence and hence proving and stopping the infringement. For instance, the

“Guardian (2014): http://www.theguardian.com/money/2014/may/15/infurn-fury-customers-lose-on-designer-
furniture

“IThe authority is not divulged for confidentiality reasons.

“2 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights,
OJ L 304, 22.11.2011, p. 64.

* Although the scale of this problem cannot be estimated precisely, the data from the ECC-Net shows that the
top five grounds of complaints concerning cross-border purchases online in 2014 were: non-delivery (15% of all
cases), defective products (11%), problems with contracts (10%) and product or service not in conformity with
the order (9%).
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evidence collected through mystery shopping exercise (the latter power is not listed in Article
4(6) of the CPC Regulation) in one Member State (e.g. Latvia) could not be used in another
Member State, where its authority does not have such a power (e.g. Italy), because it would
not be obtained in line with the national law of that Member State.

e Traders repeating malpractices due to the insufficient deterrent effect of sanctions

The availability and choice of sanctions has an impact on the degree of deterrence of public
enforcement. The need for sanctions is regulated as part of the substantive legislation included
in the Annex of the CPC Regulation. The types of sanctions and their levels are set by
national laws. They may however not be applicable in a cross-border context. As a
consequence for some Member States, if the infringement is committed in a cross-border
context, it may not be sanctioned or the sanction may not reflect the overall dimension of the
offence (over all the markets concerned) and its deterrent effect will be limited.

In the workshops held with the representatives of the CPC authorities on the review of the
CPC Regulation, there was a call to clarify the provisions of the CPC Regulation regarding
the sanctioning powers of authorities. The Regulation does not mention specifically the power
to impose pecuniary sanctions (fines) in the context of the enforcement cooperation, although
such power exists at national level in all Member States for domestic infringements.

¢ Infringements remain unnoticed by consumers due to the poor awareness about their rights
and/or too low sums involved

Another issue is that the CPC Regulation does not specify that investigation/enforcement
actions can be initiated on "own initiative™ and this is an issue as certain problems tend to be
under-reported by consumers®. Consumers’ awareness of some key consumer rights
guaranteed by EU legislation remains limited®. Further, an infringement can generate
intentionally only very small individual losses (e.g. a few euro cents for unwanted premium
telecom services) but be suffered by many consumers thus producing a great collective
detriment. If an authority can only start investigations once it has received a sufficient number
of complaints, such infringements may remain unaddressed for a long time. Additionally, the
deterrent effect of the enforcement system is low since rogue traders will know that
authorities are not allowed to start investigation on an own initiative basis but need actual
complaints.

*According to the 11™ Consumer Conditions Scoreboard (p. 45), the majority of consumers do not complain
despite feeling they have a legitimate reason to do so. From 1,490 consumers concerned regarding this issue,
four in ten said they were unlikely to get a satisfactory solution to the problem they encountered (40%) or
thought it would take too long (38%), while a third (34%) said the sums involved were too small. Around one in
five said they did not know how or where to complain (23%), that they had tried to complain about other
problems in the past but were not successful, that they were unsure of their rights as a consumer (both 22%).
Overall 80% of those who did not take any action were discouraged from complaining by the (perceived)
difficulties, such as low likelihood of success, lack of information on whether and how to proceed or the
expected length of the procedures.

*According to the 11" Consumer Conditions Scoreboard (p. 17-19), only a third of consumers (33%) know that
they do not have to pay for or send back unsolicited products, four in ten (41%) know that they have the right to
a free repair or replacement of defective goods, while slightly over half (56%) are aware of the right to a cooling-
off period in relation to distance purchases. In the EU as a whole, only 9% of consumers could answer correctly
all three of the questions put to them, with the youngest segment being the least knowledgeable. Further, data
from airlines indicate that only between 5 and 10% of passengers entitled to compensation in case of cancellation
or long delays (where financial compensation is not automatic but needs to be claimed) do actually claim it. This
low "claim rate" is partly explained by the low awareness of passengers about their rights, see the Commission's

impact assessment report accompanying the proposal for air passenger rights, SWD(2013) 62 final, 13.3.2013.
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Besides, the CPC Regulation contains no specific mechanism for consumers to obtain redress
when their rights are violated, as its main aim is to prevent and halt malpractices to protect the
collective interests of consumers*®. Such a mechanism would be beneficial in increasing the
deterrent effect on non-compliant traders engaged in cross-border operations, as, in addition to
sanctions, they would have to pay compensation to consumers in all the countries targeted by
their practices.

To address these malpractices, not all authorities currently possess the necessary investigation
and enforcement powers. Furthermore, even if these powers would be available in certain
countries under national laws, they would need to be made available also in a cross-border
context through a legally sound framework (i.e. the CPC Regulation) to produce evidence
admissible in legal proceedings in other countries. There is a great disparity among the
Member States as evidenced in Box 5 concerning the most commonly needed powers to
tackle online infringements:

Box 5: Powers Not available in

Tackle past infringements DE,FR, LT, LV, LU

Mystery shopping AT, BE, CY, DE, EE, EL, HR, IT, LT, LU, MT,
PT, SE

Test purchases AT, BE, EL, IE, IT, LT, LU, MT, PL, RO, SE

Naming of infringing traders CZ,DE, FR, HR, PT

Take down websites/domains AT, BE, BG, CZ, DE, FR, EL, HR, HU, IE, LT,
LV, MT, NL, RO, SK, SI

Withdraw/ suspend trade activity | AT, BE, CY, DE, EE, IE, LU, NL, PL, PT, SE

(interim)

Order consumer compensation All Member States, except EE, ES, PT, RO, UK

Where traders fail to comply with consumer law, enforcers usually first seek to work
informally with the trader to secure change of its behaviour. This approach can be very
effective in cases of less severe breaches of consumer law as it is less costly than going to
courts”’. Yet, the CPC enforcers currently lack the flexibility to choose the most appropriate
enforcement means when dealing with breaches of consumer law in a cross-border context:
they cannot choose the more appropriate, cheaper, and flexible enforcement tools that could in
appropriate cases remove the infringement without delay.

“*Research completed by the Lincoln Law School (2008), as cited by the UK BIS in the impact assessment of the
UK Consumer Rights Bill, has shown that consumers generally benefit from public enforcement through
prevention of the spread of malpractice, but consumers seldom obtain compensation. Consumers wanting to
obtain redress are obliged to pursue separate action through courts but they often do not do so see the footnote
below), due to the perceived complexity, risk or cost of the process,
http://eprints.lincoln.ac.uk/3298/1/BERR_Report.pdf

“"The average cost of court case is estimated at EUR 4,870. The average cost of case involving undertakings is
ca. EUR 1,527. These estimates are based on the UK data used in the impact assessment of Consumer Rights
Bill/Proposals on enhanced consumer measures, January 2014:
https://www.gov.uk/government/publications/consumer-rights-bill. The information used in the UK impact
assessment relied on the data concerning cases handled by local enforcement authorities. Cases were not
complex, explaining low average costs. CPC authorities were consulted on these estimated and in principle

agreed with them. See Annex IV for more information.
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1.3.3. Divergences in procedural standards in the Member States

Under the CPC Regulation, the CPC authorities have to follow national procedural rules,
which may result in substantial differences: e.g. the degree, type, quality, and admissibility of
evidence required to establish infringements to consumer legislation. The information
established by a requesting Member State may be insufficient for an enforcement action in
another Member State. This was particularly stressed in the 2012 evaluation report*® and in
studies which were procured by the Commission to support this impact assessment.

The interpretation of the notions of “sufficient information” and "necessary evidence"* in the

CPC Regulation therefore depends on national procedures. Where the action has to be brought
by the requested authority before a court, the standard of evidence may be higher than in
administrative proceedings. Some authorities may require information such as written
statements of consumers, as well as the provision of readable screenshots as evidence of the
infringements, containing the name of the creator and the creation date, as well as the URL of
the part of the website and comprehensible booking steps. This not only creates delays in
handling cases (e.g. delays in receiving relevant evidence or in evaluating its providence and
reliability) but also may leave infringements unaddressed. For instance, the authority
concerned may not be able to obtain the evidence required due to lacking powers or because a
specific format of evidence is needed that is not recognised by its national procedural rules.

Box 6: Example of divergences in the requirement for **evidence' among countries

A CPC authority in country X received around 1,000 complaints regarding a travel services company
based in a country Y. The authority X provided extensive evidence (dozens of complaints with
attachments and its own investigation report). The authority Y however required written statements
from consumers in the language of Y which authority X was not able to supply. No enforcement
action was taken and the same online practice continued, resulting in detriment for consumers as they
could not recover the money which was charged for their travel reservation.

1.3.4. Significant delays in handling mutual assistance requests

In addition to the lack of clarity as to what constitutes "sufficient information” and "necessary
evidence”, no binding time-limits for handling CPC mutual assistance requests exist*’. Since
2008 the Commission launches every year the "open cases review" exercise, which aims at
ensuring that no mutual assistance request remains unresolved over a long period of time. The
Commission applies the following benchmarks, which are set in the Operating Guidelines:
requests for information should be handled within 3 months and requests for enforcement
measures within 9-12 months. The requested authority should regularly update the applicant
authority about the actions taken, at least every 3 months. By the end of 2014, almost 40% of
the information requests and 50% of the enforcement requests were not treated and closed
within the benchmarks set in the Operating Guidelines. 26% of all open cases were created
more than two years ago. Causes for these delays are various: insufficient powers (e.g. adopt
interim measures to quickly address an infringement or to obtain the evidence), divergent
national procedural rules (e.g. regarding evidence, see above), insufficient resources to

“8p. 12 of the 2012 external evaluation report.

“Article 12 (1) of the CPC Regulation provides “The applicant authority shall ensure that all requests for mutual
assistance contain sufficient information to enable a requested authority to fulfil the request, including any
necessary evidence obtainable only in the territory of the applicant authority”. Further, Article 15(2)(c) provides
a ground for refusing to deal with a mutual assistance request if "insufficient information™ was provided by the
requesting authority.

%0Section 2.1.2 of the Annex of the Commission implementing decision of 22 December 2006 provides that the
time-limits for addressing requests for mutual assistance have to be agreed by the applicant and requested

authorities on a case-by-case basis.
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address requests in time, prioritisation of domestic infringement cases over CPC infringement
cases. Delays result not only in the waste of resources, but they also contribute to prolonged
detriment for consumers in cases where infringements are not quickly stopped.

1.3.5. The potential contribution of the Commission to assist Member States in enforcement
efforts is unclear and limited

In the field of consumer protection — contrary, for example, to the EU competition policy —
the Commission does not have investigation and enforcement powers to deal with issues that
are relevant at the EU level. The current provisions of the CPC Regulation endow the
Commission with a coordinating role or an opinion formulating role in cases where CPC
authorities have not found a satisfactory solution. The Regulation provides that, upon request
of the Member States, the Commission "may be invited" to participate in coordinated
enforcement actions, which aim to address widespread infringements concerning more than
two Member States (Article 9 of the CPC Regulation). However, there is no further precision
on the role of the Commission and no possibility for it to initiate an action or even participate
in one if not invited. It is also unclear under which conditions the Commission could refuse to
participate. Up to now, the Commission and Member States have been working together on
the basis of gentlemen's agreement, but this is not sufficient: national authorities have
required more legal clarity for such actions, especially to provide them with the means to act,
should the negotiation with traders fail. In addition, lack of clarity and predictability lead to
lower deterrence.

The 2012 evaluation report considers that there is a potential for a stronger role for the
Commission in the CPC context®®. All groups of stakeholders responding to the public
consultation also agreed that the Commission’s role is too limited in the current CPC
Regulation and especially would like to see its role enhanced to assist national authorities in
the detection and investigation of EU-relevant infringements and ensure the good functioning
of the procedures set out to tackle these infringements. There was however, no support for
direct investigation and enforcement powers of the Commission in cross-border
infringements.

1.3.6. Insufficient sharing of evidence

Obtaining adequate evidence of an infringement may be costly. For example, 26 CPC
authorities worked more than 730 hours in the investigation phase of the last EU-wide
screening of websites on guarantees which concerned 437 websites selling electronic goods
(an estimated EUR 30,295 in staff costs). Insufficient sharing of intelligence among
authorities and with the Commission thus consumes unnecessarily substantial resources.
Further, the detection of widespread infringements comes too late, partly because of
malfunctioning of the current CPC alert mechanism.

Exchanging alerts is foreseen in the CPC Regulation but the external evaluation points to a
decline in the use of alerts among CPC authorities. It identifies as possible causes an overall
lack of clarity regarding the purpose, use and follow-up of the information provided through
alerts, and their confusion with information requests.

Also, information exchanged is currently not always relevant to those receiving it. At present,
the alert message is sent untargeted, as a blanket alert to all authorities connected to the CPC
database, irrespective of its relevance or priority, and no feedback about follow-up actions is

*!Article 9(3) of the CPC Regulation.

52 p. 78 of the 2012 external evaluation report.
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required. Further, the alert mechanism is not open to organisations, active in consumer
protection which could have relevant information. The Commission cannot post alerts either,
though it can study EU-wide emerging malpractices or circulate information on specific risks
provided by other parties (e.g. from non-EU authorities, consumer associations or the ECC-
Net).

1.3.7. Insufficient resources and infrequent use of the CPC in some Member States

In accordance with Article 4(7) of the CPC Regulation, "Member States shall ensure that
competent authorities have adequate resources necessary for the application of this
Regulation™. The 2012 evaluation report however points to the shortage of personnel in single
liaison offices and competent authorities working on the CPC cooperation in several Member
States, noting differences in resources and enforcement capacity across the CPC authorities™.
The average number of personnel per competent authority is at 4.4 and per single liaison
office is at 3.42. In most competent authorities/single liaison offices, less than 2 enforcement
officers are employed who deal with mutual assistance issues. Furthermore, the actual number
of the personnel in charge to deal with the CPC issues might be actually lower because the
personnel does not exclusively handles the CPC related matters and often deals with mixed
situations. The evaluation report also identifies a preference in case of scarce resources to use
them for domestic infringements.

1.4. Problems

The above-identified drivers contribute to a number of problems which limit the effectiveness
and efficiency of the cross-border enforcement cooperation in consumer markets. The
following three problems are mostly linked to the limitations of the current CPC legal
framework.

1.4.1. Problem 1: Insufficient mutual assistance cooperation mechanisms

The 2012 evaluation report concluded that the utilisation of mutual assistance mechanisms is
sub-optimal, in particular taking into account the number of domestic infringements, cross-
border complaints and the extent of cross-border trade relating to the 18 legislative acts within
the scope of the CPC Regulation®*. The evaluation states that "a much greater volume of cases
are therefore needed if the full benefits of the CPC Network are to be realised"*>. Measures to
encourage use, awareness and common understanding of the CPC framework were
recommended.

In 2014, there were 297 CPC cases recorded in the database®®, and this number has been
stable since 2007. Statistics on the case-handling in the CPC also show that about half of
cases are handled within a time period exceeding the agreed time-frame in the Operating
Guidelines.

The current mutual assistance cooperation mechanisms are principally geared to address
simple bilateral infringements reflecting the cross-border trade of the past (early 2000s)
whereby the trader and the harmed consumers are located in two different Member States.
Only this type of cases is currently recorded in the CPC database, however, such cases

53 See section 7.2 of the external evaluation report.
*n. 14-15 of the 2012 external evaluation report.
551 hi
Ibid.
*Data from the CPC System: in 2014 there were 35 alerts (under Article 7 of the CPC Regulation), 130

enforcement requests (under Article 8) and 132 information requests (under Article 6).
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constitute only one fraction of the CPC network's work. There has been an increase in other
CPC activities, especially those targeting widespread infringements.

Indeed, taking into account the recommendations of the 2012 evaluation report, the
Commission has continued to promote and enhance the use of the existing CPC Regulation
through an increased number of coordinated activities based on priority areas agreed by the
CPC Committee®’.

Box 7: What initiatives have the CPC network and the Commission undertaken within the
existing legal framework to address its current limitations?

The Commission and the CPC network are continuously organizing legal workshops to promote
the common understanding of EU consumer law and emerging threats for consumers in key
priority areas: for example, seminars on misleading practices in air transport, financial services
and telecommunications took place in 2013-2015.

In parallel, the Commission made efforts to develop interpretative guidelines to further
facilitate enforcement and compliance as EU consumer protection and policy expanded. The
guidelines on the application of the Consumer Rights Directive and on the Unfair Commercial
Practices Directive are promoting a common understanding in the assessment of cases and thus
improve enforcement of consumer law.

The Commission has also reviewed the Operating Guidelines of the CPC network, which
provide enforcers a quick and easy reference to the main principles, best practices and key
documents related to the network's operation and the best use of the 1T-tool.

Further, capacity building and control activities were also undertaken. In 2014 the CPC
committee endorsed the mandate and scope of activities of the CPC e-enforcement group which
is dedicated to the training of enforcers regarding online investigations. The CPC projects and the
e-enforcement group have used the new IT tool developed in 2014-2015 — the CPC knowledge
exchange platform — to support collaborative work and to disseminate results to the wider CPC
network. In 2015 the Commission developed an initiative to support an “e-enforcement training
academy”, catering for both the CPC network and the product safety area where similar needs
exist to strengthen enforcement of consumer legislation in online businesses-to-consumers trade.

Furthermore, the CPC Network, under the coordination of the Commission, has undertaken
several enforcement actions. Every year the Commission consolidates the available market
information to propose a topic for the screening of websites, prepares legal analysis and
questionnaire to carry the screening phase, consolidates and publishes the results. Since 2007
more than 3,600 websites have been checked. These actions permitted for instance to correct
about 700 websites in the tourism sector alone — this is the area with most cross-border
complaints received by European Consumer Centres.

The CPC Network has also concluded two coordinated enforcement actions on the in-app
purchases in online games in 2014 and on the car rental in 2015 (see Box 8). These two actions in
fact concerned many traders (game developers selling through Google, Apple and Amazon
which were the three parties in the action and local car rental companies, franchisees and brokers
working with the five major car rental companies). The market share covered by CPC
enforcement action, rather than a mere number of cases, counts most in the CPC context: for
example, it was 65% of all private rentals in the EU in the CPC coordinated action on car rentals
(i.e. one CPC case but with significant economic impacts).

The Commission has also taken different measures to address the lack of resources in the CPC
authorities. Every year the Commission conducts monitoring of pending mutual assistance

%" Concerning the CPC Committee, see Article 19 of the CPC Regulation.
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requests and put pressure on the authorities concerned to speed up dealing with prolonged
cases. The Commission has also taken measures against those authorities, which have not
initiated enforcement actions against non-compliant traders based in their territory which were
harming consumers in other countries: e.g. letters were sent and missions were organised to
several Member States to increase their enforcement efforts and advance with the actions
against those traders™.

All these measures (Box 7) have been effective to enhance the use of the CPC Regulation to a
certain extent. However, it has also become apparent that there are certain barriers to the more
resource-efficient enforcement cooperation which are associated with the CPC legal
framework itself. This concerns in particular the scope of the Regulation and the rules and
procedures for handling enforcement requests (such as maximum time-limits). In addition,
market developments, especially in the context of the Digital Single Market, require more
efficient cooperation mechanisms, for example to extend the powers of the national
authorities needed for cooperation to be able to carry actual purchases online or to request
information from internet intermediaries about the traders behind websites misleading
consumers (see section 1.3 for a detailed explanation of the drivers of the problem 1). These
barriers hamper the efficient flow of mutual assistance requests and further take up of
enforcement activities across jurisdictional boundaries. And they cannot be removed without
further clarification and development on substance of the existing instrument.

1.4.2.  Problem 2: No efficient response to widespread infringements across the EU, in
particular to those occurring in the digital environment

As mentioned above, the current CPC mutual assistance cooperation mechanisms are
principally geared to address simple bilateral infringements reflecting the cross-border trade
of the past. However, certain infringements to consumer legislation may occur widely in the
EU, especially online as digital technologies permit easy development of the same marketing
platform for several countries, and hence the same misleading practice can rapidly spread to
consumers across the EU (see Boxes 8-9).

Widespread infringements are also seen in sectors with a strong cross-border trade such as
travel services where operators have to align their practices at the EU level as online booking
has considerably facilitated the consumers' research for competitive offers. Car rental is one of
these sectors and the CPC action carried out in 2014 exposed the extent to which all operators
were compelled to adopt the same type of practices (see Box 9)*°.

The importance of widespread infringements was judged to be high by 82% of stakeholders
replying to the public consultation on the CPC Regulation review. 91% indicated that a
specific cooperation procedure to tackle infringements concerning the whole EU should be an
important priority for the CPC network.

Such infringements represent indeed a big threat to the economic interests of consumers, and
to the functioning of the Internal Market, especially when summed up at the EU level, as they
may be perpetrated by traders enjoying important market shares in all countries. Small in
absolute numbers, multinational companies (i.e. established in several Member States), have a
high contribution to economies. In the EU, their turnover represents ca. 50% of the total
business turnover®.

%8 The Commission so far has not launched formal infringement proceedings pursuant to Article 258 TFEU.

Cf. Commission's press release 1P-15-5334 of 13.07.2015, http://europa.eu/rapid/press-release IP-15-
5334 _en.htm?locale=EN

%The large majority of enterprises that operate in the EU are domestically controlled (98,8%), with the

percentage of EU- and non-EU-foreign-controlled enterprises being 0,7% (150,000 enterprises) and 0,4%
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1.4.1.1.Treating simultaneous widespread infringements in parallel and not in a
coordinated manner creates an unnecessary duplication of enforcement
efforts and inconsistencies in the concrete application of EU law

As potentially 28 authorities may take non-coordinated actions against the same conduct
widespread across the EU, there is a risk of proliferation of diverging enforcement approaches
and uneven consumer conditions, as demonstrated by the EU Consumer Conditions
Scoreboards®".

The CPC Regulation contains harmonised provisions for tackling infringements occurring
simultaneously in two or more countries®? and provides that national authorities coordinate
their actions so as to consistently apply the same response to malpractices spreading across
the EU and avoid that a divergent approach is taken against the same breach of EU legislation
(Article 9 of the CPC Regulation). However, the external evaluation report pointed out that
the provisions requiring coordination on widespread infringements in the CPC Regulation are
too loose to generate an efficient EU-level response®. The evaluation also stressed that each
authority still has to act individually so that their action has legal validity. This is costly
duplication of national enforcement efforts (it is estimated that per each coordinated action,
Member States' costs could be halved thanks to a streamlined coordination procedure®). The
external evaluation therefore determined the need for highly coordinated approaches or even a
single action at the EU level for which the Commission could play an important role®. At the
CPC waorkshops held (on 24 June 2014 and 18 March 2015), the participating representatives
from the majority of Member States confirmed the need to clarify and enhance the mechanism
under Article 9 to tackle widespread infringements, to ensure legal certainty for all concerned.

In addition, when CPC authorities take enforcement actions to cease an infringement that is
widespread in the EU, they usually do so according to their national procedural rules, which
are different and depend on the enforcement system in the country concerned. As a result, in
some Member States the same infringement is ceased faster than in others, if at all, and the
detriment suffered by consumers is prevented/stopped swiftly in certain countries, while in
others it may continue indefinitely as demonstrated in the case regarding Apple's misleading
advertising of commercial guarantees (see Box 8).

Box 8: The misleading advertising of a commercial guarantee plan resulted in duplication
of enforcement efforts, inconsistent enforcement approaches and unequal protection of
consumers

(85,000 enterprises), respectively. Source: Eurostat data of September 2014, "Foreign affiliates statistics —
FATS™

http://ec.europa.eu/eurostat/statistics-explained/index.php/Foreign_affiliates statistics - FATS#Foreign-
controlled_companies_at_the EU_level

%1The battery of indicators in the scoreboards is summarised in a composite index that shows fairly low levels for
the EU average but also important disparities among Member States indicating that consumers do not enjoy the
same level of protection of their rights across the EU. In 2014 this index whose maximum is 100%, ranges from
71% in Sweden to 53% in Bulgaria, with an EU 28 average at 61%, see the latest 11"
edition:http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015score
board_en.pdf

%2pyrsuant to Article 9(2): "When competent authorities become aware that an intra-Community infringement
harms the interests of consumers in more than two Member States, the competent authorities concerned shall
coordinate their enforcement actions and requests for mutual assistance via the single liaison office. In particular
they shall seek to conduct simultaneous investigations and enforcement measures”. Further Article 9(3) provides
that "The competent authorities shall inform the Commission in advance of this coordination and may invite the
officials and other accompanying persons authorised by the Commission to participate”.

83See section 5.9 of the external evaluation report.

%See Annex VI for detailed calculations.

852012 external evaluation report, p. 17.
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In December 2011, the Italian CPC authority imposed a fine of EUR 900,000 on Apple for
misleading advertising of its commercial guarantee scheme and misleading information on
applicable legal guarantees®® stemming from EU law. Consumers in the other EU Member
States were targeted by the same practice described in a single webpage of the Apple website.
Despite the European Commission's encouragement to other Member States to take appropriate
action®’, very few of them acted demonstrating, de facto, a lack of willingness to coordinate.
Consumer associations complained that the lack of coordination of enforcement actions resulted
in uneven consumer protection across EU, duplication of enforcement efforts and an uneven
level playing field in the Digital Single Market®®, and some of them decided to carry (costly and
lengthy) actions on their own..

On their side, traders may decide to bring their business practice into compliance in some
Member States and not in others according to their analysis of the risk of being subject to an
enforcement action and to their litigation possibilities and resources. This not only
undermines the deterrent effect of enforcement actions, as the scale of the sanction does not
fully reflect the widespread nature of the infringement, but it also creates legal
unpredictability in the Single Market®® ™.

1.4.1.2.What has the CPC network and the Commission done so far to address
widespread infringements under the current legal framework?

The Commission has enhanced the use of the existing CPC Regulation through coordinated
activities based on priority areas agreed by the CPC authorities, which addressed widespread
infringements covering most of EU countries. The Commission also took a pivotal role in
these coordinated actions (see Box 9). It provided data from its studies and databases,
organised the dialogues with the concerned traders and published the results. By engaging
itself strongly in these two actions it permitted to reach a consistent EU-level approach that
persuaded the traders to fully cooperate.

Box 9:
Case study (1): in-app purchases in online games marketed as free

Following the CPC screening of websites offering digital content products and
consumer complaints about the misleading marketing of in-app (for a fee) offers
in online games presented as "free”, the CPC authorities presented a common

®Decision  of 21  December 2011, available:  http://www.agcm.it/consumatore/consumatore-
delibere/open/C12560D000291394/57606 ADEA5842FF6C1257981004A4E99.html

See the speech of 19 March 2013 of the Vice-President Viviane Reding, available at:
http://europa.eu/rapid/press-release SPEECH-13-237 en.htm

% For more information, see position papers of BEUC, available at:
http://www.beuc.eu/publications/2013-00457-01-e.pdf and

http://www.beuc.org/publications/beuc-x-2014-038 ama_review_of cpc_requlation.pdf

®Business Europe's Strategy paper "Building a true single market for Europe — Business’ priorities" of 28
September 2015, p. 4: "Inconsistent enforcement by some national authorities also fragments the single
market — leaving businesses to navigate through the difficulties caused by unpredictability. It is also
important that single market policy helps businesses to remain globally competitive.":
http://www.businesseurope.eu/content/default.asp?PagelD=568&DoclD=34378. According to the latest
Competitiveness "Check-up", 77% of European companies believe that EU regulations are not sufficiently clear
and predictable (EU Competitiveness Council of 1 October 2015, the web-link provided above).

"Such practices as mentioned in Box 8 are not isolated instances and will continue occurring again without
stepped-up, coordinated enforcement. The on-going issues regarding the deceitful emissions software installed
by Volkswagen in its diesel cars show that up till now authorities reacted much differently, as the Italian
competent authority has already launched an investigation while most other authorities do not have possibilities
to act as the infringement is finished (see the section on short-lived infringements above) or as they have

different views on the need to act.
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understanding of the breaches of consumer legislation in such a model to
leaders of the industry directly at the EU level: namely Apple iTunes and
Google Play, as well as trade associations representing game developers. By the
end of 2014, all traders concerned changed their practices: they did not
advertise games containing in-app purchases as free anymore and they
considerably strengthened parental control on payments. It is estimated that at
least EUR 68 million of detriment to European consumers had been generated
by the identified breaches on the EU market™. Such an action was welcomed by
the CPC authorities and traders concerned.

Case study (2): unfair practices in the car rental sector

Due to the steady increase of car rental related complaints registered by the European Consumer
Centers, the CPC network opened a dialogue with major car rental companies and Leaseurope in
2013-2014 to resolve problems encountered by consumers renting a car cross-border. By July
2015 Avis/Budget, Enterprise, Europcar, Hertz and Sixt agreed to change their booking sites and
rental desk practices to, among others, make rental price or fuel options more transparent,
provide more information on insurance and waiver products and avoid the aggressive sale of
expensive supplements, make sure that a consumer gives prior consent to any additional payment
card charges (i.e. in case of a damage to the car). Implementation of agreed changes will be
monitored in 2016 by the Commission, CPC authorities and the ECC-Net. Furthermore, in 2016
Leaseurope will issue guidance for its 45 member associations, referring to what was agreed in
this coordinated action with the major industry players.

Despite their success, these coordinated actions have revealed several deficiencies in the CPC

Regulation (Article 9) to address widespread infringements. In particular:

e The CPC Regulation is unclear regarding the scope of widespread infringements (see
section 1.3.1 above) and the process (e.g. unclear time-line, insufficient due process
safeguards for traders, unclear consequences if the traders do not implement the
agreed undertakings). The current process is based on a voluntary negotiation with
traders. The outcome of the coordination process (“common enforcement position™) is
not explicitly governed by the CPC Regulation and not binding on CPC authorities or
businesses. Therefore, in case a trader fails to respect its voluntarily commitments, the
work has to restart from scratch at national level to establish the infringement,
duplicating the resources and cost.

e Further, Article 9 does not detail the roles of different actors (e.g. who decides on the
final drafting, who communicates with traders, who chairs meetings, who negotiates
undertakings, and who monitors the commitments of traders). The supporting role of
the Commission is limited and not specified in the current CPC Regulation (see
section 1.3.5 above). The Commission took a pivotal role in the coordinated actions
described above (Box 9), which was recognised as essential to the success of the case
but such an approach is not sustainable in the long-term and has a limited deterrent
effect.

e Further, national priorities often take over the European priorities, resulting in several
uncoordinated national proceedings which might end up in different outcomes (see
Box 8 above) and thus unequal enforcement of the same provision of EU law

™ The estimation is calculated on the basis of the U.S. consumer detriment per capita, adjusted to the EU

population and converted in EUR in line with the current exchange rate of the European Central Bank, see
Box 9 in section 12.4 below.



regarding the same specific malpractices jeopardizing efforts to build a common
action at EU level.

These current limitations of the CPC legal framework generate legal uncertainty. It prevents
some authorities from active participation in coordinated actions and encourages others not to
act. It also makes the process for the Commission and the lead authority taut and difficult to
coordinate.

Estimates show that, in addition to increased legal certainty, a more streamlined procedure
could lead to savings for national authorities, ca. EUR 180,000 in total per action. Especially
these savings would be significant (ca. EUR 815,000 per action) should the voluntary
negotiations have failed to produce a sufficient improvement in practice. The experience
gained so far therefore confirms the need for a more developed, resource-efficient and clearer
mechanism for a coordinated action under Article 9 of the CPC Regulation to address pan-
European infringements.

1.4.3. Problem 3: Difficult detection of infringements and lacking prioritisation of
enforcement action

The development of e-commerce and online booking services has allowed for wide-ranging
marketing campaigns in a fast and cheap manner that can reach millions of consumers
instantly. This requires the setting up of a much speedier intelligence-gathering system than
for offline trade and also an increase in the agility and flexibility of authorities so that they
can decide on priorities.

The external evaluation has exposed the lack of resources for enforcement cooperation as a
serious impediment to its efficiency. This is also partly linked to the under-estimation of the
importance of infringements with a cross-border dimension as explained in the section about
the infringements which are not taken into account (see section 1.3.1). Further, the experience
gained so far from the in-app and car rental coordinated enforcement actions has showed that
pooling existing resources and expertise on priority infringement cases is feasible and leads to
efficiency gains which need to be sought further.

1.5. Consequences

These problems make the cross-border enforcement cooperation ineffective and inefficient,
resulting in low deterrence in enforcement actions, legal uncertainty for traders, authorities
and consumers and in duplication of enforcement efforts and cost.

The identified shortcomings also partly contribute to the malfunctioning of consumer markets
and to a persistently high non-compliance rate (other factors include lack of traders' awareness
or understanding of key consumer rules, insufficient market transparency, impact of dominant
traders, etc.). In 2014 the average non-compliance rate in cross-border online trade was
estimated for more than 1/3" of websites checked (from a review of 2,600 websites in 5 key
consumer markets, 37% were found in breach of consumer law). This translates into
consumer detriment of EUR 770 million in these sectors only.
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Figure 1: Problem Tree
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1.6.  Baseline scenario: how would the problem evolve?

1.6.1. The level of compliance with consumer legislation is unlikely to improve without
more stringent enforcement efforts

The following factors will affect the evolution of problems, especially online:
e The expansion of cross-border online shopping in the EU

All expert sources predict a steady expansion of e-commerce in the EU, as very few
markets (i.e. the UK and Nordic countries) may have reached maturity yet. Cross-border
online consumer expenditure is also expected to grow in similar proportion or slightly
faster. From 2013 to 2018, with a compound annual growth rate of 12%, the online retail
market is expected to be worth ca. EUR 234bn by 2018 According to the research by
the European Multi-channel and Online Trade Association, 14% of online sales in 2014
were non-domestic business-to-consumer sales (including both EU and non-EU sales).
This is expected to increase to 20% by 2018’3, Traders are increasingly operating in
multiple Member States through branches, subsidiaries, franchises or agents, offline and
in the digital environment. Consequently, an increasing proportion of retail sales have a
cross-border dimension’.

e The prevalence of malpractices

As cross-border transactions increase, new possibilities for unscrupulous traders to abuse
consumers' trust will be found and infringements will grow. The ECC-Net's experience in
handling cross-border complaints shows that complaints involving cross-border e-
commerce speedily overtook complaints about other forms of cross-border shopping (for
example mail order or while on holiday). In 2007 online sales accounted for 54% of the
total of complaints, whereas by 2014, they account for more than two thirds.

e New technologies and business models

On one side very positive for innovation, growth and jobs, the expansion of new forms of
marketing practices in the digital economy raises new challenges and issues on consumer
protection. The trends to be taken into account concern the app economy which grows
currently at 12% per year; big data technology and services set to grow from EUR 3
billion in 2010 to EUR 16 billion in 2015; cloud computing estimated to expand to
almost five times its 2013 market size in the next years, and the uptake of entire markets
by sharing economy platforms (in the fields of accommodation, car transportation, music
or finance, they have grown exponentially with a global revenue of around EUR 14
billion today that could reach EUR 300 billion by 2025). The complexity of the chain of
responsibility has considerably increased and raises the question of the liability of online

"Forester  Research  Online  Retail ~ Forecast, 2013-2018, summary available  here:
http://ecommercenews.eu/online-sales-in-europe-will-grow-to-e233-9bn-by-2018/
Phttp://www.thepaypers.com/ecommerce/western-europe-cross-border-sales-to-double-by-2018-
report/755903-25

"According to an Eurobarometer study, as of 2011 approximately 10% of enterprises had outlets or
subsidiaries in another EU country: Flash Eurobarometer 300 on business attitudes towards cross-border

trade and consumer protection. http://ec.europa.eu/public_opinion/flash/fl_300_en.pdf
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platforms allowing offers and demand to meet, along with the boundaries between roles
(user, consumer, producer, agent, tenderer, seller).

1.6.2.  Private enforcement systems will not replace public enforcement functions

Other legislative measures in the EU have been designed to ease private actions to get
cross-border redress through out-of-court mechanisms™. In addition, as of 10 January
2015, all judgments falling within the scope of the Brussels | Regulation (recast),
regardless of their value, benefit from the abolition of intermediary procedures for
recognising and enforcing a judgment and in the future, the European small claims
procedure (if the revised proposal is adopted) will be updated to raise the limit on eligible
claims from EUR 2,000 to EUR 10,000. Litigation costs in national procedures are also
expected to decrease over the years as a result of an expected increase in the use of
electronic means of communication by the courts. It is unlikely that all malpractices can
be eradicated by private actions by consumers as this would require a huge change in
their tendency to under-report issues, to avoid litigation when the value of the detriment
is small or simply because they are generally little aware of their rights®. Therefore, in
particular for tackling widespread infringements affecting the collective interests of
consumers, the CPC enforcement cooperation would remain pertinent. Yet the CPC
framework to address widespread infringements would remain with many deficiencies, as
described in the problem section.

1.6.3. New policy initiatives adopted in response to the Digital Single Market Strategy
will need an effective cross-border enforcement cooperation tool

The substantive consumer legal framework is expected to be reinforced through a new
directive/regulation on contract rules for online purchase of digital content and tangible
goods’’ and an instrument addressing consumer discrimination based on place of
residence or nationality. To ensure optimal enforcement across borders, these initiatives
could be covered by the scope of the CPC Regulation either by an amendment of the
CPC Regulation during the negotiations or by a reference to the CPC Regulation in the
respective legislative initiatives. This extension of the scope of the CPC Regulation
would be a positive development, providing the CPC authorities with a competence to

Member States had to implement the ADR/ODR rules by July 2015. The ODR platform will be
operational on 9 January 2016.
"®According to the 11" Consumer Conditions Scoreboard (p.5), consumers’ awareness of some key con-
sumer rights guaranteed by EU legislation remains limited. Only a third of consumers (33%) know that
they do not have to pay for or send back unsolicited products, four in ten (41%) know that they have the
right to a free repair or replacement of defective goods, while slightly over half (56%) are aware of the
right to a cooling-off period in relation to distance purchases. In the EU as a whole, only 9% of consumers
could answer correctly all three of the questions put to them, with the youngest segment being the least
knowledgeable.
""Proposal for a Directive of the European Parliament and of the Council on certain aspects concerning
contracts for the supply of digital content, COM/2015/0634 final - 2015/0287 (COD); and Proposal for a
Directive of the European Parliament and of the Council on certain aspects concerning contracts for the
online and other distance sales of goods, COM/2015/0635 final - 2015/0288 (COD). It is proposed that the
CPC framework is used to enforce the two above mentioned proposals in a cross-border context.
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https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=COM&code2=&gruppen=Code:COM;Year:2015;Nr:0634&comp=0634%7C2015%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=INT&code2=&gruppen=Year:2015;Nr:0287;Code:COD&comp=0287%7C2015%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=COM&code2=&gruppen=Code:COM;Year:2015;Nr:0635&comp=0635%7C2015%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=INT&code2=&gruppen=Year:2015;Nr:0288;Code:COD&comp=0288%7C2015%7C

address cross-border and widespread infringements in the digital environment. However,
without reinforced enforcement tools (in particular without "digitally fit" powers), the
CPC cooperation framework would remain slow and not be able to stop infringements by
fast acting traders.

1.6.4. Enforcement tools will become increasingly challenged by innovations in the
digital economy

The system of cooperation put in place by the CPC Regulation was built at a time when
e-commerce was much less important. Therefore, the CPC enforcement tools (i.e.
minimum powers for cooperation) and cooperation procedures were mostly developed
with a cross-border offline retail trade in mind. This is slowly fading out, as
infringements are no longer just committed across two national territories: they are more
and more widespread. Although expansion of the digital economy and increased choice
may be construed as beneficial for consumers, this trend also involves increasing
challenges for both enforcement authorities and consumers. Currently and even more in
the future globalisation, technological developments and the fast spreading of e-
commerce would require tools adapted to the specific enforcement challenges of the
digital economy: dematerialisation of transactions, multiplication of online
intermediaries, localisation of the various actors in the value chain in several countries,
ease for online traders to relocate or hide their identity, rapidity of the spread of
marketing practices, and constant innovation in online business models.

1.6.5. Cost and delays in the current CPC cooperation will remain

Without substantial improvements, the current CPC framework would not ensure the
optimal pooling of resources. In particular with respect to widespread infringements, the
current situation would be maintained — uncoordinated parallel enforcement actions
against the same infringement would not be prevented, resulting in delays, legal
uncertainty for businesses and duplication of efforts and inefficient use of scarce
resources.

The cost and delays in the current mutual assistance mechanism (Problem 1), inadequacy
of the current procedural mechanism to address pan-European infringements in an
efficient way (Problem 2) and the current difficult detection of infringements and lacking
of prioritisation of enforcement action (Problem 3) would also remain and would be even
more noticeable, with possible severe consequences for consumers, including increasing
consumer detriment.

Moreover, constraints to public finances in many Member States may result in further

reductions in staff at enforcement bodies, which would reduce further the effectiveness of
enforcement.
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1.6.6. Consumer detriment is likely to increase in the future and the business
environment in the Digital Single Market will remain suboptimal

As a result of all these trends, the number of situations where the intervention by the
CPC network and coordination by the Commission is needed would increase, but if the
tools for enforcement cooperation are not functioning better, consumer detriment would
not be addressed better and the increase in cross-border online trade penetration would
mean an overall increase in the detriment suffered by consumers. Furthermore, the
existing inconsistencies in enforcement outcomes would continue preventing markets to
level and compliance costs to decrease, especially for businesses active in the Digital
Single Market.

2.  WHY sHoOULD THE EU ACT?

According to the principle of subsidiarity (Article 5 (3) of the Treaty on the Functioning
of the European Union), action on EU level should be taken only when the objectives of
the proposed action cannot be achieved sufficiently by Member States alone and thus
mandate action on an EU level. Consumer protection belongs to shared competences
between the EU and the Member States. As stipulated in the Article 169 of the TFEU, the
EU shall contribute, inter alia, to protecting the economic interests of consumers as well
as promoting their right to information and education in order to safeguard their interests.
The CPC Regulation is based on Article 114 of the TFEU’® to which Article 169 TFEU
refers and it helps to achieve these objectives in the context of the proper functioning of
the Internal Market.

The borderless nature of digital technologies poses challenges for the enforcement of
consumer rights by public authorities whose action is constrained by their jurisdictional
boundaries. On the other side, big online players implement their business models at the
EU level, if not at the global level, directly. To ensure consistent enforcement of
consumer rights across the EU and to tackle efficiently infringements of consumer rights
legislation spanning over several Member States, it is necessary to coordinate public
enforcement activities. The issue being addressed has therefore intra-EU aspects which
cannot be sufficiently achieved by the Member States’ individual actions because they
cannot ensure cooperation and coordination by acting alone. Cooperation between
national authorities responsible for the enforcement of consumer protection law can
therefore be better achieved at the Union level. Furthermore, action at the EU level
would produce clear benefits (compared to Member States’ action) in terms of
effectiveness and efficiency, as the improved Regulation could step up the use of this
network-based cooperation model to ensure smarter enforcement of common consumer
protection rules across the EU. There would be savings emanating from the EU-wide
management of a widespread infringement (ca. EUR 180,000 in case of a successful
action and EUR 815,000 in cases of a failed action) compared to individual responses by

®Article 114 of the Treaty provides that: "the European Parliament and the Council shall [...] adopt the
measures for the approximation of the provisions laid down by law, regulation or administrative action in

MS which have as their object the establishment and functioning of the Internal Market."
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several Member States. The initiative would also improve the functioning of the Digital
Single Market by contributing to reducing the consumer detriment that results from non-
complaint practices, which amount to ca. EUR 770 million in the five consumer sectors.

3.  WHAT SHOULD BE ACHIEVED?

Based on the problems identified in section 2, the following policy objectives for the
review of the CPC Regulation have been established:

GENERAL OBJECTIVE

o To develop more modern, efficient and effective CPC cooperation mechanisms to reduce the
consumer detriment caused by cross-border and widespread infringements to consumer law
in the EU and contribute to the completion of the Digital Single Market.

SPECIFIC OBJECTIVES

o Reduce situations where important cross-border and widespread infringements are not
detected or sufficiently addressed through the CPC framework (to address the limited scope
and insufficient minimum powers described in section 1.3, insufficient mutual assistance
mechanisms described in problem 1 and insufficient tackling of widespread infringements
described in problem 2)

o Reduce unnecessary delays and costs in the CPC cooperation (to address all the three
problems)

o Reduce situations where CPC authorities reach diverging outcome concerning the same
malpractice (to address all the three problems)

4. WHAT ARE THE VARIOUS OPTIONS TO ACHIEVE THE OBJECTIVES?

The following five policy options were considered to achieve the above policy objectives
and to remedy the problems identified:

Option 1: Baseline scenario — no policy change. The current CPC Regulation would
continue to apply and national authorities and consumers would continue benefitting
from the cooperation tools and protection afforded by it.

1. Scope. The substantive consumer legal framework is expected to be reinforced through a new
directive/regulation on contract rules for online purchase of digital content and tangible
goods and a possible instrument to address consumer discrimination based on place of
residence or nationality. Further, other legislative measures in the EU have been designed to
ease private actions to get cross-border redress through out-of-court mechanisms. As from 15
February 2016, the Online Dispute Resolution is operational, which facilitates the online
resolution of contractual disputes between EU consumers and traders over purchases made
online. Thanks to this, consumers and traders will be more confident in trading online and
across borders. Consumers will be encouraged to seek redress even for low-value purchases
and enforce their rights. However, short-term infringements and infringements by
subsidiaries of multinationals (i.e. happening in parallel in many Member States) would
remain outside the scope of the CPC Regulation.

2. Powers and mutual assistance mechanism. The current minimum powers to cooperate
would remain unchanged, as well as the CPC mutual assistance mechanism.
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3. Widespread infringements. National authorities, with the facilitation of the Commission,
would continue carrying out coordinated enforcement actions (such as screening of websites
and common actions similar to the in-app purchases case) to address widespread
infringements. The legal basis, procedure and the role of the Commission to address these
widespread infringements would remain with deficiencies, as described in the problem
section.

4. The current alert mechanism, market surveillance, priority setting and resources
dedicated to the CPC cooperation would remain unchanged, as described in the problem
section.

Option 2: Implementing legislation and non-legislative (*'soft law'") measures to
improve and clarify CPC cooperation, combined with self-regulation to increase
business compliance

In 2006 the Commission adopted a decision regarding the mutual assistance mechanism of the
CPC Regulation. It sets the information requirements, which include the minimum information to
be included in requests for mutual assistance and in alerts, benchmarks for handling mutual
assistance requests and the use of languages’®. Although the implementing decision clarified the
information requirements for the mutual assistance requests, it was insufficient to address the
problems described in the problem section, as they mostly concern limitation of the current CPC
legal framework available for consumer protection authorities to cooperate on a sound and formal
legal ground that is necessary for them to act beyond their national jurisdiction boundaries.

1. Scope - the same outcome as under the baseline scenario. Implementing or soft law measures
cannot alter the scope of the CPC Regulation, as this can be achieved only by the revision of
the Regulation.

2. Powers and mutual assistance mechanism. Clearer, up-to-date and detailed implementing
measures based on the existing CPC Regulation would clarify and streamline CPC
cooperation, e.g. set time limits to answer mutual assistance requests; clarify further what
information needs to be provided when an authority is making an information or enforcement
request and what the content of the reply to this request should be. Through soft law
measures common standards on gathering and use of evidence could be established.
However, these measures would not provide for "digitally fit" powers for cooperation among
enforcement authorities®™ (e.g. test purchases/mystery shopping, blocking of websites,
sanctions in a cross-border context) and would not develop the mutual assistance mechanism
and enforcement cooperation beyond the current CPC Regulation, as this can be achieved
only by the revision of the Regulation in view of the need to give specific legal powers to

"Decision 2007/76/EC of 22 December 2006 implementing Regulation (EC) No 2006/2004 of the
European Parliament and of the Council of 27 October 2004 on cooperation between national authorities
responsible for the enforcement of consumer protection laws as regards mutual assistance, OJ L 32 of
6.2.2007. In addition to this implementing decision, Operating Guidelines were endorsed by the CPC
Committee in June 2010. They cover practical aspects concerning the handling of CPC mutual assistance
requests and the CPC database.

%However, no implementing measures could be adopted as regards the minimum powers to cooperate
under Article 4(6) of the CPC Regulation, as there is no legal basis to adopt implementing measures

concerning this article.
30



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=BES&code2=&gruppen=Link:2007/76/EC;Year2:2007;Nr2:76&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:2006/2004;Nr:2006;Year:2004&comp=

national authorities to enable them to act in a cross border context.

Widespread infringements. Clearer, up-to-date and detailed implementing legislation based
on the existing CPC Regulation would also complement and clarify the basic framework for
coordinated enforcement actions under Article 9 of the CPC Regulation. The contribution of
the Commission would be clarified, but would remain limited. The Commission's role in
enforcement cooperation mechanisms, especially in cases in which traders refuse to
cooperate or do not comply with their commitments, can only be legally extended through
the revision of the CPC Regulation.

The current alert mechanism, market surveillance and priority-setting would be clarified
and streamlined by these measures, e.g. the use of the alert mechanism. Soft law measures
(recommendations and guidelines) could encourage prioritisation and project-based thinking.
Voluntary benchmarking of resources per Member State could be put in place with an
annual comparison and peer review. Member States could on a voluntary basis submit
enforcement plans.

In addition to the national and EU consumer legislation, traders could adhere to voluntary codes
of conduct, certification schemes and other self-regulation standards to ensure better
compliance with consumer protection legislation.

Option _3: Revision of the CPC Regulation to extend its scope and strengthen its
efficiency

Option 3 would be based on Article 114 TFEU, to which Article 169 TFEU refers, and would
cover the following measures:

1.

Extend the scope of the CPC Regulation to cover short-lived infringements, infringements
by subsidiaries of multinationals (i.e. happening in parallel in many Member States), as well
as infringements to Article 20 of the Services Directive (banning discrimination by service
provider on the grounds of residence or nationality of the recipient). In addition, as
mentioned under the options 1-2, the initiatives to implement the DSM Strategy would fall
under the scope of the CPC Regulation.

Improve the enforcement cooperation tools. Extend the harmonised list of minimum
powers for CPC authorities needed to cooperate in a cross-border context, in particular to
address the misconducts described in the problem section 1.3.2. For example, to tackle
infringements by traders hiding their identity — the power to adopt interim measures (e.g. to
suspend a website temporarily, order suspension or retention of payments to a trader) and the
power to obtain evidence irrespective of where it is stored and in which format, access to
information held by other authorities and third parties. To tackle infringement by traders not
respecting post sale requirements — the power to conduct test purchases/mystery shopping.
To address repeated malpractices —the power to publish decisions establishing infringements
and undertakings, name the trader responsible for the infringement, impose fines and other
pecuniary sanctions reflecting the cross-border dimension of the infringement, take down a
website, and facilitate redress for consumers. To address infringements concerning small
amounts but affecting many consumers — the power to start investigation ex officio. The
proposed powers are considered to be future-proof to cater for the effective enforcement in
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the digital environment. The revised Regulation would also introduce harmonised binding
time limits® to respond to mutual assistance requests, as well as mutual recognition of
evidence regarding intra-Community infringements.

3. Set up a harmonised framework for addressing widespread infringements involving more
than two Member States. The following two situations can be distinguished depending on
whether the threshold is met:

a) Threshold for a mandatorily initiated enforcement coordination procedure is met

The revised Regulation would provide for a new harmonised enforcement coordination
procedure which would be mandatorily initiated at the EU level where a certain threshold is
met. This threshold would need to be based on objective criteria that are easy to verify without
in-depth investigation and would be "a reasonable suspicion of a widespread infringement in at
least 3/4 Member States accounting together for at least 3/4 of EU population"®?. This procedure
would have the following main elements:

e The Commission would control that the threshold is met. It would have a mandatory role
to initiate the coordinated procedure and to assist CPC authorities. E.g. the Commission
would establish joint investigation and surveillance plans, help conducting discussions
with traders in view of obtaining undertakings to cease the infringement, help to prepare
and disseminate documents among CPC authorities, and coordinate monitoring of traders'
commitments (but the Commission would not have direct investigation or enforcement
powers, as these powers would still remain the prerogative of national authorities).

e The obligation of CPC authorities would include: mandatory participation in the
coordination procedure provided the Member States are concerned by the widespread
infringement.

e The outcome of this procedure would be "a common enforcement position™ agreed upon
among authorities, identifying the malpractices at stake on the basis of EU consumer
legislation included in the Annex of the CPC Regulation and assessing the solutions
proposed by the traders concerned. This common enforcement position, as well as
commitments submitted by the traders concerned on its basis would be binding, ensuring
that it can be used, if need be, in subsequent national proceedings against these traders.

b) Threshold for a mandatorily initiated enforcement coordination procedure is not met

The revised Regulation would specify and clarify the format of coordinated enforcement
actions under the current Article 9 of the CPC Regulation to tackle widespread infringements
below the threshold described under the point a). In this case one authority might coordinate
and/or take an enforcement action on behalf of other competent authorities against the
widespread infringement or the Commission might be invited by national authorities to take up
this coordination role. This procedure would allow parallel enforcement actions carried out by
several competent authorities; however it would require simultaneous investigations and
inspections to ensure consistency of enforcement measures adopted against the same

81The current benchmarks contained in the Operational Guidelines would become binding time limits.
82This threshold is established on the basis of experience gained in the in-app and car rental coordinated

enforcement actions.
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infringement.

4. Provide for an effective market surveillance mechanism and prioritisation of
enforcement actions. This measure would include the categorization of alerts (for action or
for information only), which competent authorities notify to each other. Third parties (e.g.
consumer and trade associations, European Consumer Centres) would be allowed to submit
alerts for information only. The Commission would be allowed to submit alerts for both
information and action. Instead of the current reporting requirements under Article 21 of the
CPC Regulation, national authorities would submit to the Commission multi-annual
enforcement plans, on the basis of which the Commission could suggest European
enforcement priorities and benchmarks of best practices.

Option 4: Revision of the CPC Regulation: Policy Option 3 + additional elements
regarding minimum powers and monitoring of Member States' enforcement efforts

This option would be based on Article 114 TFEU and would, in addition to Option 3, contain the

following new elements:

1. Provide for additional minimum powers for enforcement cooperation needed to address
intra-Community and widespread infringements involving deceitful commercial practices®:
powers to freeze assets or ban an economic activity of a trader, disqualify the directors and
managers of the company found responsible for the infringement, and publicly name traders
suspected of an infringement even before a final decision was adopted.

2. Set up an audit system, similar to the one in the EU food area, to verify the enforcement
performance of Member States®. Audits would assess based on multi-annual enforcement
plans national authorities' enforcement efforts in terms of their effectiveness and allocation of
resources. This additional measure would further strengthen the actions of the effective
market surveillance mechanism and prioritisation of enforcement under the option 3.

Option 5 — New Regulation providing the European Commission with direct powers
to address widespread infringements meeting the threshold described in the option
3, combined either with option 3 or with option 4 as regards the existing CPC
cooperation

The new Regulation would provide for direct investigation, enforcement and sanctioning
powers for the European Commission, such as those the Commission is entrusted with in
EU competition law or EU merger control. Equipped with these powers the Commission

8 The criterion for the graduation of powers is based on the "degree of intrusiveness" of the powers vis-a-
vis a trader. These powers may have more serious consequences for the trader (e.g. freeze assets, name and
shame at the early stages of the investigation when a trader is suspected to have committed an
infringement), yet this has to be weighed against the aggressiveness of the commercial practice and
seriousness of consumer detriment involved. In any event the proposed powers would be of administrative
or civil legal nature (depending on the national traditions and legal systems) and Member States would
retain the choice whether they confer these powers to the courts or to administrative authorities directly, as
foreseen in the current Article 4(4) of the CPC Regulation.

8 For example, on the basis of biennial enforcement plan, the Commission would carry audits at ensuring
that EU consumer legislation is properly implemented and enforced. A team of 28 full-time officials would
conduct audits to ensure the national authorities are fulfilling their legal obligations. This could be done
during on-the-spot audits, or by desk based exercises or collation of Member States data. Audit reports
would be drafted which would make recommendations for the competent authorities to improve their
enforcement efforts. If non-compliances were sufficiently serious, stronger actions (e.g. a legal action)

could be taken by the Commission.
33




would address widespread infringements meeting a certain threshold ("EU dimension™);
the threshold could be the same as in the option 3. National authorities would retain the
competence to address infringements that fall below such threshold. The new Regulation
would define competences, powers, procedures, procedural rights and obligations of third
parties, similarly to Regulation 1/2003 applicable in the EU competition area.

In addition, the current CPC Regulation would be revised either as in option 3 or as in
option 4, as regards the scope and the minimum powers of the national authorities needed
for cooperation, the format of the coordinated enforcement actions under current Article
9 of the CPC Regulation and the prioritisation of enforcement action. The only difference
from option 3 and option 4 would be that no enforcement coordination procedure at an
EU level to tackle widespread infringements would be needed because the Commission
would be acting in such cases.

Discarded options:

e Mutual recognition of national enforcement decisions

Although this option could save administrative costs in the first stage of the enforcement
procedure it would require substantial changes and harmonisation of national procedural
rules. Because of the differences in national enforcement systems, this option would be
difficult to implement®™. The option could negatively impact traders' due process and
other fundamental rights, as it would have to deal with an authority in another Member
State (e.g. language considerations, official notification of orders, requests and decisions,
etc.). The option was therefore discarded as unfeasible from both practical and legal
perspectives.

¢ Repealing the CPC Regulation

Repealing the CPC Regulation is not considered appropriate in view of the external
evaluation and public consultation results. CPC Regulation's rationale for intervention
continues to be valid. Without the CPC Regulation, cross-border enforcement would not
be possible: there would be no mutual assistance mechanism or coordinated enforcement
among national authorities. This would result in a greater fragmentation in consumer
protection and as such would be undesirable and inconsistent with the EU Consumer
Agenda and Digital Single Market Strategy.

®Mutual recognition of judicial decisions is a process by which a decision taken by a judicial authority in
one EU country is recognised and, where necessary, enforced by other EU countries as if it were a decision
taken by the judicial authorities of these latter countries. Mutual recognition of decisions currently exists in
very specific areas, e.g. criminal justice, when it comes to obtaining evidence for use in criminal
proceedings or for certain civil and commercial matter. There is currently no general system of recognition
of administrative decisions in the EU. In the area of cross-border enforcement of consumer protection
legislation, where one finds a great diversity in enforcement systems of Member States, mutual recognition
would need to cover all decisions taken in the administrative, civil and criminal proceedings. This would

be not only very complex but likely legally unfeasible.
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e Repealing the CPC Regulation and replacing it with another existing horizontal
instrument for cross-border cooperation among national authorities for the
implementation of the Single Market acquis

The CPC Regulation would be replaced with an instrument permitting national
authorities to cooperate when tackling infringements to consumer legislation with a
cross-border dimension.

Partial or complete replacement of the CPC Regulation by the Internal Market
Information (IMI) system was considered as this is currently the only relevant existing
system. Article 4 of the IMI Regulation foresees a possible extension of the IMI system
to other Single Market instruments provided that a specific procedure is followed®.
However, the IMI Regulation does not provide for enforcement cooperation mechanisms
that could achieve at least a comparable outcome to the current CPC Regulation. It does
not provide for minimum investigation and enforcement powers that are needed for
efficient enforcement cooperation, or for cross-border enforcement tools equivalent to the
mutual assistance mechanism of the CPC Regulation, and it does not allow for
coordinated enforcement actions for widespread infringements. In addition, although the
IMI IT tool could cover some of the workflows foreseen in the CPC Regulation (e.g.
alerts on emerging malpractices), the CPC enforcement cooperation in its current form
goes much beyond the workflows currently available in the IMI system®.

For these reasons, the existing IMI Regulation cannot replace the CPC Regulation, as
major elements of the current CPC cross-border border system would in effect be
repealed without replacement. Therefore, this option was also discarded from an early
stage.

5. WHAT ARE THE IMPACTS OF THE DIFFERENT POLICY OPTIONS AND WHO WILL BE
AFFECTED?
5.1.  Option 1: Baseline scenario: no policy change

See Section 1.5 in the problem definition.

8 Before such an extension is proposed, the Commission has to carry out a pilot project that would assess
whether the IMI system would be an effective tool to implement the provisions for administrative
cooperation in the given legal instrument. The outcome of this assessment has to be submitted to the
European Parliament and the Council, where appropriate accompanied by a legislative proposal to amend
the Annex to the IMI Regulation.

% The replacement of the database foreseen in the current Article 10 of the CPC Regulation by the IMI IT
system was evaluated in 2014 as part of a feasibility study to revamp the IT system supporting the CPC
database. It was concluded that the state of development of functionalities for a structured dialogue as
required by the CPC cooperation mechanism was insufficient in the IMI. Conducting such an assessment
again is premature as all possible combinations of the above options and of individual instruments would

have to be assessed, possibly via a specific IMI pilot.
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5.2. Option 2: Implementing legislation and non-legislative (*'soft law'’)
measures to improve and clarify CPC cooperation, combined with self-
regulation to increase business compliance

Specific objectives

Reduce situations where important cross-border and widespread infringements are not
detected or sufficiently addressed through the CPC framework

Neither the scope nor the minimum powers to cooperate can be extended by implementing measures
or soft law. If the scope of the CPC Regulation is not extended (e.g. short-lived and infringements
happening in parallel in several Member States) and reinforced powers to cooperate are not
introduced, the CPC authorities would find it difficult or impossible to investigate certain cross-
border/widespread infringements in the digital environment and offline, particularly where test
purchases/mystery shopping exercises are required to obtain the evidence of the infringement or
where the infringement can only be stopped by closing down the website or the social media
account concerned (e.g. because the trader is located outside the EU).

Reduce unnecessary delays and costs in the CPC cooperation

Reduce delays

Binding time limits for mutual assistance requests, common standards on gathering and use of

evidence established through soft law measures and the clarified purpose and use of the alert

mechanism would ensure a faster and more systematic detection of infringements and their follow-
up. Together with the clarification of the framework for coordinated enforcement actions under

Avrticle 9 (steps, time-limits and roles of actors involved), they would result in reduction of delays in

the CPC cooperation.

e Currently, mutual assistance requests are not handled within the benchmarks set in the Operating
Guidelines. 40% of information requests take more than three months to handle. 50% of
enforcement requests take more than one year to handle and 26% of them take even more than
two years to handle. The time limits for dealing with mutual assistance requests would ensure
that some requests are handled faster. However, without extended powers and mutual
recognition of evidence, this measure would not result in significant reduction of delays as these
are mainly caused by the two elements mentioned above.

Reduce costs

e Clarifying the framework for coordinated enforcement actions would slightly improve the
effectiveness of CPC cooperation compared to the baseline. However, the mechanism to tackle
widespread infringements would remain a combination of 28 national actions and no cost
savings could be achieved for authorities.

Reduce situations where CPC authorities reach diverging outcomes concerning the same
malpractice

e Compared to the baseline scenario, this option would ensure a slightly more consistent
assessment of traders' practices as the need for cooperation would be clarified. Voluntary
preparation and submission to the Commission of multi-annual enforcement plans, or
benchmarking of resources would encourage further prioritisation and project-based thinking but
would depend on Member States' participation in such voluntary activity.

e However, as important infringements involving multinational traders would risk remaining
outside the radar screen of the CPC network, different enforcement approaches regarding
widespread infringements (such as the Apple guarantee case, cf. Box 8) would still occur.
Multiple Member States would continue carrying out investigations, taking action at different
times with possibly diverging outcomes concerning the same malpractice (without even knowing
about it). Traders would still face 28 national proceedings and possibly 28 different
interpretations of EU consumer protection rules that are mostly principle based.
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General objective

Reduction of non-compliance rate and related consumer detriment

e The non-compliance rate is likely to slightly decrease (thanks to a slightly more efficient
cooperation and voluntary self- regulation — see below).

Self-regulation and compliance with consumer legislation

e Traders could be encouraged to adhere to voluntary codes of conduct, certification schemes and
other self-regulation standards to support compliance with EU consumer protection laws. In
certain areas, it is considered to have limited long term effects on compliance with consumer
protection laws®; in other areas results are mixed or positive. E.g., in the financial services
sector an informal self-regulation scheme progressively turned into a self-regulation with
oversight by the Securities and Investment Board, and then into direct public regulation by the
Financial Services Authority, as self-regulation was not sufficient®™. Another example in the
consumer protection area where self-regulation is applied at national level concerns
environmental claims. On the occasion of the European Consumer Summit on 29 May 2012, the
Commission gathered views from stakeholders on the use of green marketing, green-washing
and misleading green claims in different European markets, and views on the possible way
forward. One of the key conclusions was the need to focus on enforcement, in particular in a
cross-border context: i.e. further support for national enforcers to properly implement the
requirements of the Unfair Commercial Practices Directive and prevent misleading
environmental claims by traders including via better guidance, a more pro-active surveillance
and a strengthened cooperation between self- or co-regulation and public enforcement. A recent
study concluded that self-regulatory systems at national level can be considered effective in both
preventing and removing misleading green claims, especially for advertising®.

Other impacts

Economic impacts (SMEs, competiveness, functioning of the Internal Market and
competition)

This option is expected to have limited impact on the overall macroeconomic context as the level of
non-compliance to consumer laws, and the negative consequences this has on consumers'
confidence and welfare or a healthy business environment, is not expected to change significantly.

Environmental impacts

No significant environmental impacts are expected.

Social impacts

No significant impacts on employment or vulnerable consumers are expected.

Impacts on Fundamental Rights (EU Charter of Fundamental Rights)

No significant impacts on fundamental rights, such as freedom to conduct business (Article 16 of
the Charter) or personal data protection (Articles 7 and 8), because implementing/soft law measures
cannot extend the authorities' powers for cooperation to tackle cross-border and widespread
infringements.

Compliance costs (for the Commission, Member States and traders)

e 30% FTE (ca. EUR 40,000) for the Commission to implement the measures under this option,

8T. Prosser "Self-regulation, Co-regulation and the Audio-Visual Media Services Directive", p.102,
Springer Science + Business Media, LLC 2007.
% Ibid.

% Consumer Market Study on Environmental Claims for Non-Food Products.
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which could be covered by redistribution and refocusing of existing personnel.

e Minimal compliance costs for Member States' authorities to get familiar with the new
implementing/soft law measures: 1 day of training would cost ca. EUR 870 per authority®.

e No costs for traders.

Impacts on legal systems

Minor impacts and they would be felt equally among Member States.

Feasibility

Feasibility of this option from the legal and technical perspectives is considered to be high.
However, the option would not be in line with the expectations from stakeholders (see below).

Stakeholder support

Stakeholders request stepped-up enforcement cooperation. Thus the option would go against the
expectations of stakeholders expressed in the public consultation and in different meetings of
networks dedicated to consumer protection.

5.3.  Option 3: Revision of the CPC Regulation to extend its scope and
strengthen its efficiency

Specific objectives

Reduce situations where important cross-border and widespread infringements are not
detected or sufficiently addressed through the CPC framework

e The problem definition section presents the figures which show the incidence of short-lived
infringements in the digital environment® and the potential caseload for CPC cooperation if they
were included in the scope. Inclusion of such type of infringements within the CPC Regulation's
would reduce the number of situations when such infringements (e.g. regarding misleading
advertising of "free” or "limited in time™" promotional offers which then turn out to be unwanted
long-term subscriptions, or "super cheap" offers whose availability is very limited) go undetected
and unaddressed.

e The proportion of widespread infringements is projected to grow in the coming years due to e-
commerce and cross-border retail expansion (see the baseline in the problem section) and with
more traders operating in multiple countries®. Inclusion of such infringements in the scope of
the CPC Regulation would remove doubts as regards their qualification as intra-Community
infringements and would be a prerequisite to effectively tackling widespread infringements (new
harmonised EU-level procedure to address them). This would reduce the situations where such
infringements are not addressed by CPC authorities because of doubts about their intra-
Community nature. The authorities would have to take into account the EU dimension of parallel
domestic malpractices and the need for a coordinated EU-level action to offer a consistent
approach across borders.

e Thanks to the additional minimum powers, the CPC authorities would be able to act much faster
to stop harmful online practices. They would be able to carry out more regular verification of

o Familiarisation/training costs= Number of staff in the CPC authorities requiring training in 28 MS (ca.
850 in ca. 323 CPC authorities) *hours spent on training per staff (8 hours) *staff costs per hour (hourly
wage rate EUR 41.5, Eurostat data 2012).

% Further, many online infringements such as subscription traps and short-lived advertisement campaigns
target the young and elderly, see, e.g. EP(2012): Report on a strategy for strengthening the rights of
vulnerable  consumers  (2011/2272(INI)):  http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-
[/[EP//INONSGML+REPORT+A7-2012-0155+0+DOC+PDF+V0//EN

% According to the Eurobarometer study 300 on business attitudes towards cross-border trade and

consumer protection, as of 2011 ca. 10% of enterprises had outlets or subsidiaries in another EU country.
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whether websites respect consumers' rights when shopping online, including the right to
withdrawal for instance. They would also be able to cooperate on the basis of evidence obtained
by each other through investigative tools such as mystery shopping for example. Authorities
would also be in position to order interim measures so that websites with scams are taken down
without waiting for the end of the investigation.

Inclusion of Article 20 of the Services Directive within the scope of the CPC Regulation would
provide a cross-border enforcement tool to address unjustified discrimination based on place of
residence or nationality of a consumer including unjustified geo-blocking practices, which are
per se cross-border. Article 20 of the Services Directive prohibits all types of unjustified geo-
discrimination, but sets only general principles. This provision had been poorly implemented and
enforced in the past™ partly because of the absence of a cross-border enforcement tool to enforce
it and partly because Article 20 provides a list of justifications that is very broad. However,
while the inclusion of Article 20 within the scope of the CPC Regulation would be beneficial to
ensure coordinated enforcement across the EU, it would not be sufficient on its own to resolve
the geo-blocking problems, as explained in the recently adopted Single Market Strategy.

The improved alert mechanism, where stakeholders (e.g. consumer and trade organisations,
ECCs, as well the Commission) can warn enforcement authorities about emerging malpractices,
as well as better prioritisation thanks to the multi-annual enforcement plan would ensure that
more cross-border and widespread infringements are detected and addressed.

Reduce unnecessary delays and costs in the CPC cooperation

Reduce delays

Most delays result from slow detection, insufficient powers, inadmissible evidence and
insufficient capacity on the part of competent authority. Thus, the improved CPC alert
mechanism would ensure timely detection of emerging malpractices, while binding time limits
for dealing with mutual assistance requests, recognition of evidence and additional powers to
cooperate among authorities (e.g. to adopt interim measures, take down websites) would
substantially reduce delays. Benchmarking of resources of the CPC authorities would also
provide transparency about available resources and improve prioritisation so that cross- border
needs are better resourced.

Currently mutual assistance requests are not handled within the benchmarks set in the Operating
Guidelines. 40% of information requests take more than three months to handle. 50% of
enforcement requests take more than one year to handle and 26% of them take more than two
years to handle. The mandatory deadlines for dealing with mutual assistance requests would
ensure that the cases are handled without delays i.e. for 50% cases the handling period would
decrease by one or even two years, as Member States would be bound to resource their services
adequately, while the improved cooperation mechanism would increase the speed of individual
procedures and their cost (see below).

For widespread infringements, a harmonised cooperation procedure at the EU level would ensure
that once the threshold to initiate such a procedure were met, it would be initiated without delay

% Cf. Report of the European Consumer Centers' Network on Analysis of Article 20(2) and Article 21
related  consumer  complaints  reported to  ECC-Net  between 2010 and  2012:
http://ec.europa.eu/consumers/ecc/docs/eccservices_directive_en.pdf; ~ Commission  Staff ~ working
document with a view to establishing guidance on the application of Article 20(2) of Directive
2006/123/EC on services in the internal market, SWD(2012) 146 final, 8.6.2012. The importance of correct
application of the national provisions implementing Article 20(2) of the Services Directive by national
authorities has also been stressed by the EU institutions. E.g. see the European Parliament's resolution of
21 September 2010 on Completing the Internal Market for E-Commerce (2010/2012(INI)); points 31 and
32; conclusions of Competitiveness Council on Digital Single Market and Governance of the Single

Market of 30-31 May 2012, available at http://www.consilium.europa.eu/press/council-meetings
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and all the efforts would be made to conclude such action within one year.

Reduce costs

e Thanks to additional minimum powers to cooperate and more remedies available to address the
infringement in question, the cost per enforcement case would decrease compared to the
currently estimated average of EUR 4,700, as the proportion of cases concluded with traders'
undertakings (ca. EUR 1,500 per case) would increase®. It is estimated that every year this
would result in efficiency gain of EUR 155,000 (or 2.5 FTEs*) for information requests and
EUR 620,000 (10 FTEs) for enforcement requests for the entire CPC network, taken into account
the current case load”.

e Furthermore, pooling of resources to address widespread infringements would save national
authorities' resources: for instance, one coordinated enforcement action would replace 28
national actions, resulting in net savings of ca. EUR 180,000 (when negotiation is successful)
and ca. EUR 815,000 (where the trader does not cooperate or does not subsequently implement
the agreed commitments)®. If four coordinated enforcement actions® would take place annually,
thanks to a new EU-level procedure to address widespread infringements, the savings for
national authorities would be very significant, which would be a substantial benefit of the review
of the CPC Regulation.

Reduce situations where CPC authorities reach diverging outcomes concerning the same
malpractice

e Thanks to the timely detection of parallel malpractices (e.g. via the improved alert mechanism
and legal certainty that "parallel” domestic infringements fall within the scope of the CPC
Regulation), combined with the extended minimum powers to cooperate and the new framework
to address widespread infringements, more consistent enforcement decisions and sanctions
would be taken across Member States for the same malpractice. Businesses would benefit from
uniform enforcement and legal certainty for cross-border and online operations. The cases
described in the problem section (cf. case on the misleading advertising of commercial
warranties) would not occur.

e In addition, an improved legal framework would increase legal certainty, transparency and
access to justice for all stakeholders, in particular for traders accused of a widespread
infringement.

General objective

Reduction of non-compliance rate and related consumer detriment

% Estimates are based on the UK data used in the impact assessment of Consumer Rights Bill/Proposals on
enhanced consumer measures, January 2014: https://www.gov.uk/government/publications/consumer-
rights-bill. See also Annexes IV and V1.

% ETE = full time equivalent/official during one year.

%7 Estimates are based on the UK data used in the impact assessment of Consumer Rights Bill/Proposals on
enhanced consumer measures, January 2014: https://www.gov.uk/government/publications/consumer-
rights-bill. See Annex IV for more information on the cost-per-enforcement case. For detailed description
of the current and future costs of the CPC cooperation, see Annex V1.

% Assuming each Member State would involve 0.38 full-time official per action. For detailed calculations
see Annex VI.

% At present two coordinated enforcement actions are carried out per year. E.g. in the antitrust (cartels and
abuses of dominant position only) area, where the Commission has investigation, enforcement and
sanctioning powers, the Commission adopts on average 12 decisions per year, covering both instruments
antitrust and cartel. On this basis and taking into account the experience gained so far, it is estimated that
ca. 4-6 coordinated enforcement actions per year could be initiated under this option, depending on the

final threshold that would trigger the launch of the new EU coordination procedure.
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e The option is expected to result in a significant reduction in consumer detriment. For example,
an improvement of 10 points in the non-compliance rate'® in the five screened sectors under the
baseline scenario would lead to a 30% (or EUR 231 min) decrease of the detriment.

e The reduction in consumer detriment in individual cases would differ. The in-app purchases
action of the CPC network alone saved EU consumers an estimated EUR 68 min in financial
detriment'®. Assuming that four coordinated enforcement actions would take place every
year'%?, the reduction in consumer detriment is expected to be significant (up to four times EUR
68 min).

e Thanks to better prioritization through multi-annual enforcement plans, CPC enforcement
actions would be better prepared and targeted at infringements with substantial consumer
detriment, ensuring that important intra-Community infringements are addressed without delay.

e Thanks to additional powers, all CPC authorities could require traders to ensure consumer
redress. Individual consumers would thus be more easily compensated for the suffered detriment
from cross-border and widespread infringements.

e Improved alerts, binding time-limits for mutual assistance requests and mutual recognition of
evidence for intra-Community infringements would allow early detection of infringements and
would substantially reduce enforcement delays. Infringements would be shorter and result in a
smaller collective detriment. This is borne out by research by Parker and Lehmann™® that found
that increasing perception of the likelihood of detection is a powerful way to increase
compliance.

e The severity of possible sanctions and the fact that a trader ultimately will not profit from an
infringement importantly influences compliance too. The reinforced powers to cooperate cross-
border (e.g. the power to impose sanctions (fines) and to request restitution of illicitly obtained
gains) would guarantee that traders which have been found responsible cannot profit from their
infringements. This would further deter traders from repeating illicit conduct (specific
deterrence), or dissuade other traders from committing an infringement at all (general
deterrence).

Other imiacts

This option is expected to have an overall positive impact on the business environment, especially
on cross-border trade within the Single (Digital) Market. As the level of non-compliance with
consumer laws would increase, consumer confidence that their rights would be respected wherever
they shop would increase and their dispute resolution costs would decrease. Traders operating over
several markets would benefit from equal enforcement conditions and lower litigation costs which
would improve their competitiveness in an overall context of more competitive and transparent
markets.

Impact on traders

e Improved enforcement cooperation would not lead to additional costs for legitimate traders, as

100 The expected decrease in non-compliance is legitimate because the CPC sweeps have shown that
targeted enforcement actions can lead to a significant improvement in compliance rates, i.e. from 20 to
40% at the screening phase to above 80% after a year of enforcement actions, see Annex V.

101 The estimation is calculated on the basis of the U.S. consumer detriment per capita, adjusted to the EU
population and converted to EUR in line with the current exchange rate of the European Central Bank
(ECB): see Annex VI for detailed explanations.

192 This estimate is based on the current CPC workload and the threshold for the mandatorily initiated EU
enforcement coordination procedure.

193 "Deterrence and the Impact of Calculative Thinking" by Christine Parker and Vibeke Lehmann Nielsen

http://papers.ssrn.com/sol3/papers.cfm?abstract id=1527326
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the review of the CPC Regulation would not change substantive consumer protection legislation
and would not impose additional obligations directly on traders complying with the existing
consumer legislation.

e Coordinated enforcement actions, which result in negotiated undertakings at the EU level, will
reduce the legal costs for non-compliant multi-national traders who would otherwise have to face
these costs in each Member State. Traders would benefit from strengthened enforcement
cooperation with more uniform enforcement outcomes offering legal certainty for cross-border
and online operations, fairer competition, and a level playing field with competitors based in
other countries as well as reduced potential litigation costs. The cost of court proceedings for
traders was estimated to be an average EUR 2,208 per case'®; and, without enforcement
coordination, especially in case the EU level coordination procedure fails, the trader could face
potentially 28 enforcement proceedings instead of one.

Environmental impacts

No significant environmental impacts are expected.

Social impacts

Increase in consumer confidence in the Digital Single Market and more economic growth, as
described above, are expected to have an indirect positive effect on the levels of employment.

Impacts on Fundamental Rights (EU Charter of Fundamental Rights)

Consumer Protection (Article 38)

The right to a high level of consumer protection is a fundamental right of EU citizens (Article 38 of
EU Charter of Fundamental Rights). This option would increase the level of consumer protection,
boost legal certainty, and make EU consumer rights a reality.

Right to an effective remedy/due process (Article 47)

On one hand, this option would boost the possibilities for consumers to seek redress for financial
detriment suffered from cross-border and widespread infringements. On the other hand, powers that
would be newly available cross-border such as the power to conduct mystery shopping, suspend a
website, name infringing traders, make public undertakings proposed by traders and request the
supply of information from third parties/authorities could raise concerns as regards this right.
However, in the light of Article 52 of the Charter, these limitations are justified by the objective of
general interest of ensuring a high level of consumer’s protection. In addition national procedural
law provides for effective remedies as regards these powers (legality review through courts, appeal
procedures). These concerns could be further mitigated through the CPC Regulation obliging
Member States to provide for effective remedies. Also, some of the powers concerned, such as
interim measures or mystery shopping would be subject to conditions such as necessity, urgency or
threat of serious and irreparable harm and would only be used where no other less onerous means
were available.

Presumption of innocence and rights of defence (Article 48)

Naming of infringing traders and publication of decisions could raise concerns as regards the
presumption of innocence. In the light of Article 52 of the Charter, under the CPC Regulation, the
limitation to the exercise of this right are justified by the objective of general interest of ensuring a
high level of consumer’s protection and guaranties are included so that the limitation to this

0% an action in a cross-border case is taken through the courts, the following costs are likely to be

involved: legal fees, court fees, administrative costs and costs of serving documents. For a
"straightforward"” case where a 25-page document is translated, court fees are paid in addition to lawyers’
charges (assuming five hours of work), the average cost of cross-border proceedings was estimated to be an
average EUR 2,208 per case, source: SME Panel survey in "Data Collection and Impact Analysis — Certain
Aspects of a Possible Revision of Council Regulation No. 44/2001 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters (‘Brussels 1°)", final report on a study

undertaken by CSES for DG Justice (December 2010).
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fundamental right do not exceed what is needed to ensure the desired objective. The CPC
Regulation provides in particular that only the publication of final decisions is allowed and public
naming of traders is allowed only where the responsibility of the trader was established by a final
and enforceable decision.

Property rights/Freedom to conduct business (Articles 16-17)

Some measures such as interim measures and the taking down of websites could raise concerns as
regards property rights and freedom to conduct business. Given that these measures would only be
used as a last resort, where no other less onerous measures were available and, in case of interim
measures, only to prevent the risk of serious and irreparable harm to consumers, these concerns
would largely be addressed by these safeguards. In addition, effective remedies exist under national
law allowing traders concerned to challenge any enforcement measures.

Freedom of expression and information (Article 11)

Interim measures and the taking down of websites might raise concerns as regards the free flow of
information. In accordance with Article 52 of the Charter, a careful balancing of the limitation to
this right has to be made with the the objective of general interest of protecting consumers from
harm caused by illegal practices. Given that websites could be taken down only as a last resort and
that effective national remedies are available to the traders concerned, the concerns as regards these
rights would be well addressed.

Personal data protection (Article 8)

The CPC Regulation already offers safeguards as regards processing of personal data in the alerts
and CPCS system. These safeguards would be maintained in the future.

General consideration for fundamental rights

According to the Court of Justice'®, neither the right to the protection of personal data (Articles 7-8
of the Charter of Fundamental Rights of EU), nor freedom to conduct a business (Article 16), nor
the right to property (Article 17) are absolute rights. They must be considered in relation to their
social function. Therefore, given the importance of consumer protection (Article 38 of the Charter
and Article 169 TFEU that ensure a high level of protection for consumers in EU policies), the
resulting fair balancing of rights leads to results in favour of the consumer. In accordance with
Article 52 of the Charter, any limitation on the exercise of the rights would be subject to the
principle of proportionality and necessity to protect consumers and subject to effective remedies in
national courts.

Compliance costs (for the Commission, Member States)

Commission:

e Assuming that there would be four coordinated enforcement actions per year, where the
threshold to initiate the mandatory EU-level procedure would be met, the Commission would
need two full-time officials'® to coordinate the actions (currently the cost of the coordinated
enforcement action is estimated at ca. 37.8% of FTE = ca. EUR 50,000 per action'®’; however,
the new procedure would require greater involvement of the Commission to coordinate the
action and monitoring of its outcome, therefore a slightly higher cost per action is estimated).
The required resources could be obtained through redistribution and refocusing of the existing
personnel.

105Cf, Case C-544/10, Deutsches Weintor, para. 54.
1% Two full-time officials for four coordinated enforcement actions are estimated on the basis of the actual
threshold set for initiating the new enforcement coordination procedure, which is established on the basis
of the experience gained in the in-app and car rental coordinated enforcement actions. The proposed
threshold is high enough to ensure that the coordination at the EU level is initiated for the most serious and
widespread infringements.
97This estimate is based on the experience gained in coordinating the CPC action on in-app purchases. The
average cost of the Commission official per year is EUR 132,000 (DG BUDGET data of 26.06.2014).
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e The Commission would also incur additional costs in distributing intelligence and moderating
alerts placed in the CPC System by other stakeholders. By reference to the similar RAPEX
database used by the EU authorities to post product safety alerts, it is estimated that this would
cost ca. 20% of FTE = ca. EUR 27,000 per year'®, which could be covered by redistribution and
refocusing of existing personnel.

e Therefore, the Commission's additional costs for its enhanced cooperation role are expected to be
below EUR 300,000 per year.

Member States:

e One-off familiarisation/training costs concerning additional powers: EUR 2,000 per CPC
authority in the first year only’®. The Member States, where these additional powers are
currently not available would be mostly affected (in particular, AT, BE, DE, EL, FR, HR, IE and
LT). In addition, there would also be costs related to the CPC authorities' decision on what
course of action/remedy to take in a specific case because of a larger array of powers available
for the authorities under this option. The latter cost would be EUR 1,000 per case in the first year
only.

e Regarding the cost of using the power to conduct test purchases/mystery shopping, the cost
would be variable as it would depend on the item to be purchased. There would be initial
(marginal) cost linked to the setting up of agreements with, e.g. bank/credit cards and/or
internet/telecom operators. No additional specific equipment is needed (Internet investigation
equipment is already available for the currently existing investigative and enforcement powers).
In addition most purchases should be reimbursed as one of the objectives of test purchases would
be to check compliance with withdrawal rights.

e Being a leading Member State in a coordinated action to address a widespread infringement
which does not meet the threshold for the initiation of the mandatory enforcement coordination
procedure at the EU level, and taking an enforcement action on behalf of other competent
autholrlioties against the infringement would cost ca. 37.8% of FTE per action for that Member
State™.

e The cost of the coordinated enforcement action via the mandatory procedure would be ca. EUR
174,000 for all Member States per one coordinated action per year i.e. about half of what these
costs are now.

e There would be no additional costs for Member States to prepare and follow up the
implementation of the multi-annual enforcement plan, as Member States are already under an
obligation to prepare reports under Article 21 of the CPC Regulation. Enforcement plans would
merely replace the existing reporting obligations.

Impacts on legal systems

This option, which would harmonise the procedures and powers for cooperation in a cross-border
context, would neither affect the Member States' competences in enforcement nor would it fully
harmonise national enforcement systems. Some Member States would need to slightly adapt their
national procedural laws so that authorities can use the new powers in the updated list of minimum
powers to cooperate in a cross-border context and use the mutual recognition of evidence/outcome

1%The latest statistics suggest the RAPEX handles on average 2,000 notifications per year, whereas the
CPC currently handles on average ca. 60 alerts per year. Considering the purpose and use of the CPC alert
mechanism, 3 FTE would be an overestimate of the resource implications, even taking into account the
improved alert mechanism where access for stakeholders to submit alerts is granted.

1%9These costs were estimated by the consultant ICF International. Familiarisation/training costs= Number
of staff in the CPC authorities requiring training in 28 MS (ca. 850 in ca. 323 CPC authorities) *hours
spent on training per staff (24 hours) *staff costs per hour (hourly wage rate EUR 41.5, Eurostat data
2012).

19 This estimate is based on the experience gained in coordinating the CPC action on in-app purchases.
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of investigations. Greater changes would be borne by those Member States where CPC authorities
do not have the proposed powers in the national context — AT, BE, DE, EL, FR, HR, IE and LT.
The extent of adjustments would depend on the number of national laws and concerned authorities
(see Annex V). In those countries, where substantive and procedural provisions, which are
applicable to both national and intra-Community infringements, are contained in one act (e.g. UK,
BE), adjustments would be minimal. However, more adjustments would be needed in those
countries where several national laws will be concerned by the revised CPC Regulation (e.g. FR,
LV, SK)™. Overall, in the medium term, savings are expected thanks to more coordinated EU wide
actions.

Special considerations concerning principles of proportionality and subsidiarity regarding
additional powers of competent authorities

e The use of the additional powers of the competent authorities would be limited to cross-border
situations in which the same powers available in national law cannot be used because their use is
limited to domestic matters only. At the same time, where such powers are absent in national
law, the Member States would not be required to introduce them for domestic infringements (in
line with the principle of proportionality as the outcome would not go beyond of what is
necessary to achieve that objective).

e The additional powers cannot be introduced by each Member State individually because the
jurisdictional boundaries between the Member States would not allow their use across national
borders. For instance, the evidence collected through such individually introduced powers could
not be used in another Member State because it would not be obtained in line with national law
of that Member State. This is why the powers used in the cross-border context have to stem from
the EU-level instrument that surpasses national jurisdictional boundaries (principle of
subsidiarity — the outcome cannot be achieved through individual measures at the national level).

e These jurisdictional limitations of enforcement actions of individual Member States are already
recognised and explained in the recitals 2, 5, 6, 7 and 18 of the current CPC Regulation.

Feasibility

Feasibility of this option is considered high. The cost of its implementation is low, while the
efficiency gains are high'>. Any limitation on the exercise of the fundamental rights would be
subject to the principle of proportionality and necessity to protect consumers and would be
mitigated by further legal safeguards. Only minimal adaptation of national procedural laws would
be needed.

Risks related for the Commission to take an action:

The Commission would have a mandatory role to initiate the coordinated procedure and to assist
CPC authorities. The following risks could occur:

i) Mistakenly concluding that the threshold for the mandatory coordinated action has been
met when the threshold in reality had not been met: the effect would be that the action would be
ultra vires, as its outcome would be invalid for the companies and for the competent authorities. As
regards the companies, given that the outcome of the action would be commitments from the
companies, the companies concerned could simply refuse to give commitments and the action
would be remitted to national enforcement. No damages would arise to the companies concerned.
As for the authorities, the common enforcement position would be invalid. This could however be
easily mitigated through national enforcement measures or enforcement requests under the CPC
Regulation. The costs of this error would be an additional cost incurred by the national authorities
when repeating some investigation/evidence collection steps at the national level.

111 See section 7 and Annex V for more information.

112 5ee Annex VI for detailed calculation of costs and benefits.
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ii) Mistakenly concluding that the threshold for the mandatory coordinated action was not
met when the threshold in reality had been met: this could trigger an action for failure to act
(Article 265 TFEU) from Member States and possibly from the companies or consumer associations
(depending on their standing). This action would be stopped by the Commission reassessing the
conclusion and initiating the action.

Stakeholder support

National consumer authorities, consumer and trade organisations, as well as the European
Parliament have been consistently calling for stepped-up enforcement throughout the EU. In general
measures included in this option received a high level of support based on the results of the public
consultation and meetings with CPC authorities and consumer and trade associations.

Development of EU-level actions is clearly the most controversial issue: Member States, while
agreeing there is a need to have efficient common solutions to address pan-European infringements,
are keen to retain their enforcement prerogative. The retained option 3 takes this into account. More
than half of enforcement authorities would be interested in a single EU procedure to tackle
widespread infringements; supporters of stronger Commission role are mainly authorities in Spain,
Austria, the Netherlands and France. Authorities from UK, Italy, Germany, Ireland, Czech Republic
and Luxembourg are more sceptical about this measure, but do acknowledge that better
coordination is needed to tackle such infringements effectively. Position of other authorities is
shifting between these two groups.

Business organizations support the development of coordination of enforcement at the EU level as
they clearly see the benefits of one-stop shop and uniform rules for their business.

Consumer organizations also strongly support the enforcement cooperation procedure at EU
level. BEUC (comprising 41 consumer organisations from 31 countries) was particularly vocal on
this. The minority view is UK consumer organisation Which? as they do not see a need for a
centralized enforcement procedure. Which? believes resources should be focused on strengthening
cross-border cooperation procedures.

Annex Il (section 10.4) for more details concerning stakeholder consultation and their support
concerning specific measures under the option 3.

5.4.  Option 4: Revision of the CPC Regulation: Policy Option 3 + additional
elements regarding minimum powers and monitoring of Member States'
enforcement efforts

Specific objectives

Reduce situations where important cross-border and widespread infringements are not
detected or sufficiently addressed through the CPC framework

Thanks to further enhanced powers, this option would address more effectively than option 3
deceitful commercial practices. The exact number of such cross-border cases is not known, but they
often concern free trial/test situations: according to the study procured by the Commission on
misleading free trials and subscription traps, 1 in 5 consumers who ordered a free trial had problems
afterwards (such as a subscription trap, and the website either disappeared or the trader could not be
contacted).

Reduce unnecessary delays and costs in the CPC cooperation

Reduce delays

e Thanks to powers to block a website or freeze assets, only deceitful commercial practices where
the trader is deliberately hiding would be addressed faster than under option 3. Other practices
would be addressed at the same speed as in option 3. The additional positive impact compared to
option 3 is therefore lower.
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e Audits would provide for a systematic, in-depth and periodic review of Member States'
enforcement efforts and systems. They would therefore go deeper than option 3 as they would
identify and address the gaps and delays in cross-border enforcement, in the Member States'
resources and enforcement capacity as well as in the Member States' enforcement systems as
such.

e Otherwise the impact of the option would be the same as for option 3.

Reduce costs

e The same conclusions for option 3 remain valid for this option, as no further reduction in cost is
foreseen.

Reduce situations where CPC authorities reach diverging outcomes concerning the same
malpractice

The new auditing system would better align national enforcement strategies and ensure that they are
implemented on the ground, which would improve consistency of enforcement actions across the
EU and prevent more effectively than option 3 cases such as misleading advertising of commercial
guarantees by Apple (cf. the problem definition Box 8).

General objective

Reduction of non-compliance rate and related consumer detriment

e As this option provides for powers such as freezing assets, banning economic activity and
disqualification/dismissal of directors for a fixed time period, it would allow the CPC authorities
to address more effectively deceitful commercial practices in which the trader is deliberately
hiding, such as in the case of scams and free trials with subscription traps. Compared to option
3, this option would ensure more effective tackling of the infringements mentioned in the
problem section concerning online sales of cheap but not readily available design furniture (Box
3) and would better ensure that consumers do not suffer prolonged financial detriment.

e The power to disqualify directors would reduce more effectively than option 3 repetition of
infringements (recidivism), because the persons who are responsible for company management
could have direct personal consequences if their company were responsible for such intentional
infringement. Hence, they would be deterred from setting up a new company and repeating the
infringement, hidden behind a new corporate structure.

e Thanks to the power to name and shame traders before the final decision is taken, consumers
would be warned about rogue traders' practices at an early stage. This would prevent and reduce
detriment to consumers, beyond what is foreseen in option 3. This could deter traders from
infringements as they would know that they would not be able to reap profit from the
infringement once the public is informed about the infringement.

e The new auditing system would ensure that authorities have sufficient resources to act
effectively and fast. This would ensure that more infringements can be stopped faster, even if the
trader hides his identity.

e Other benefits, as per option 3.

Other impacts

Economic impacts (SMEs, competiveness, functioning of the internal market and competition)

Thanks to the additional powers available to enforcers, the overall deterrent effect of their action
would increase further. The non-compliance rate in cross-border markets would be lower, offering
efficient market conditions for traders and consumers operating in these markets, in turn developing
their attractiveness and growth. Removal of unfair competition in particular from rogue traders
would boost competitiveness of honest, law-abiding traders, encourage entry of new players and
boost competition and level the playing field in the Internal Market.

Impact on traders

The same assessment as under option 3.

Environmental impacts
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No significant impacts on environment are expected.

Social impacts

Given that scams and intentional infringements have a very negative impact on consumers'
confidence (especially on the vulnerable consumers, i.e. the young and elderly), their timely
removal would increase consumer confidence in the Digital Single Market and more economic
growth, as described above, are expected to have an indirect positive effect on the levels of
employment.

Special considerations as regards possible use of national criminal law measures to address
these intentional and deceitful infringements

Although criminal law as described above means may be available in some Member States (e.g. BE,
FR, HU, SK, UK) to address deceitful practices targeting consumers, these means may not be
systematically employed because:

o the threshold for criminal offence may not be triggered (e.g. many Member States do not
accept criminal liability of legal persons in this context); the practice remains an
administrative offence, but the penal authorities (e.g. police, state prosecution) may not be
competent to deal with it;

e it may be impossible to use domestic criminal law means for cross-border cases, because
the penal authorities may not have jurisdiction to act across national jurisdictional borders;

e penal authorities may not consider addressing such practices to be their priority in view of
other kinds of crime that they have to address as a priority (e.g. violent crime).

As criminal law means may not be always available to tackle such deceitful practices the consumer
protection authorities would not be able to investigate and stop these deceitful infringements
without the powers proposed in option 4 and these infringements would continue to cause harm to
consumers.

Impacts on Fundamental Rights (EU Charter of Fundamental Rights)

Consumer Protection (Article 38)

The same assessment as under option 3. In addition, consumer protection would increase in
particular for vulnerable consumers (elderly and children) that are often victims of scams, as the
rogue traders often target such vulnerable consumer groups.

Right to an effective remedy/due process (Article 47)

This option would conflict more than option 3 with property ownership rights (as discussed below).
These concerns would have to be mitigated through the CPC Regulation obliging Member States to
provide for effective remedies similar to those available in criminal law.

Presumption of innocence and rights of defence (Article 48)

Naming and shaming of traders in all cases, even before a final decision is taken, would raise
serious issues as regards the presumption of innocence and protection of good will and reputation of
the traders concerned. The CPC Regulation would have to ensure that naming and shaming would
be subject to the following conditions: serious suspicion of deceitful commercial practices, urgency
and threat of serious and irreparable harm and no other less onerous means to stop the malpractice.

Property rights/Freedom to conduct business (Articles 16-17)

The additional powers under option 4 would go further in restricting private ownership rights than
option 3. Such restrictions (freeze assets, suspend an economic activity) may be justified and needed
to effectively tackle deceitful commercial practices, especially when the trader deliberately hides its
identity, and to ensure that no irreparable harm to consumers occurs during the enforcement
process. As above, these powers would be exercised as a last resort when no other less onerous
means are available to address the malpractice.

Freedom of expression and information (Article 11)

The same assessment as under option 3.

Personal data protection (Article 8)
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Additional concerns (than under option 3) may arise as regards the naming and shaming before the
procedure has been concluded. As explained above this could be mitigated by imposing strict
conditions for the use of this power.

General consideration for fundamental rights

The additional powers under this option would affect the balance between the two interests
(respecting the fundamental right to property/freedom to conduct business on the one hand and
ensuring a high level of protection for consumers on the other) to a much greater extent than under
option 3. The use of such more intrusive powers could be justified only in infringements involving
deception and concerning significant consumer detriment, when the other less onerous means had
failed to ensure protection of consumers. These powers would be more complex to implement
legally in order to ensure proportionality of action and respect for fundamental rights.

Compliance costs (for the Commission, Member States)

Commission:

e In addition to the costs mentioned under option 3, the Commission would incur significant costs
with regards to the setting up and maintaining the general auditing system. In similar audit
systems in the food and feed area (Regulation 882/2004) the Food and Veterinary Office carries
out ca. 150 audits per year in the EU, with a team of some 180 professionals, representing ca.
3,080 days spent on the ground by auditors'*. It is estimated that in the CPC context, there
would be a need for at least 28 full-time officials to conduct regular audits in each Member State,
draft reports, make recommendations, and follow up Member States' actions to improve the
situation. It is estimated that this would cost at least ca. EUR 3.5 mln per year.

Member States:

e As the powers proposed under this option are not available for most of the CPC authorities in the
domestic context (except for those who can use criminal proceedings in the consumer protection
area, see the impacts on legal systems below), there would be higher costs for
training/familiarisation concerning these powers and for choosing the right course of
action/remedy in a particular case. These costs would however be incurred only in the initial
period.

e The increased intrusiveness of powers under this option would entail higher costs as greater
burden of proof and more profound scrutiny of decisions would be needed before, e.g. an
economic activity is suspended/ banned or a company's director is disqualified.

e The auditing system would also entail higher costs as the Member States would have to be
actively involved in the audits.

Impacts on legal systems

e The majority of powers proposed under this option are not available for the CPC authorities,
except for those who can use criminal proceedings in the consumer protection area: BE, FR and
UK. Further, in AT, FI, HU, DK and SK criminal proceedings can be initiated also in certain
data protection cases and/or in cases related to deceitful practices, respectively.

e This means that most CPC authorities would have to adjust to the new powers. For instance, the
power to freeze assets seems to be unavailable for most of CPC authorities, except UK and RO.
The same applies for the power to disqualify directors and to name and shame traders before the
final decision. The power to ban/suspend an economic activity of a trader seems to be
unavailable for CPC authorities in AT, BE, CY, DE, EE, IE, LU, NL, PL, PT and SE.

e The powers added in this option, even though very effective in tackling deceitful commercial
practices, would be more costly and complex to implement legally in order to ensure
proportionality of action and respect for fundamental rights.

13 http://ec.europa.eu/food/food_veterinary office/index_en.htm and FVO Work Programme for 2015,

http://ec.europa.eu/food/food veterinary office/files/prog audit 2015 en.pdf.
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Feasibility

The option would be costly to implement. In particular the general auditing system would involve
substantial costs which, despite its several positive impacts, would not generate the corresponding
increase in benefits. Authorities would need additional staff to carry out more complex procedures.
Further, the additional powers would be more complex to implement legally to ensure the respect
for fundamental rights.

Stakeholder support

e Acceptance by stakeholders (traders and national authorities) of this option is also likely to be
lower due to higher litigation risks in relation to private ownership rights and thus possibly
higher costs than under option 3. However, some authorities™* wished that such powers be
available in the CPC context to effectively address deceitful commercial practices.

e There was no specific question on auditing of enforcement efforts of Member States in the public
consultation. Even if this measure would likely be supported by consumer and trade
organisations, who wish for stepped-up and consistent enforcement throughout the EU, it might
not be supported by Member States, who might perceive it as too intrusive.

5.5. Option 5: New Regulation providing the European Commission with
direct powers to address widespread infringements meeting the
threshold described in option 3, combined either with option 3 or with
option 4 as regards the existing CPC cooperation

Specific objectives

Reduce situations where important cross-border and widespread infringements are not
detected or sufficiently addressed through the CPC framework

Compared to other options, option 5 would ensure that widespread infringements with EU
dimension (i.e. meeting the threshold) are addressed more effectively.

Reduce unnecessary delays and costs in the CPC cooperation

In addition to the assessment provided under options 3 and 4:
Reduce delays
e Thanks to a unified approach, it would take the least time to stop an EU-widespread
infringement meeting the threshold, as the Commission would be able to take an immediate EU-
wide action once the infringement is detected. The procedure could last between 6-9 months
(based on the length of procedures in the EU merger control for two phased investigations). This
would entail saving 3-6 months as compared to the mandatorily initiated enforcement
coordination procedure under options 3 or 4.
Reduce costs
e This option would have the greatest impact on removing the duplication of
investigation/enforcement efforts in complex multijurisdictional cases concerning widespread
infringements, as the Commission would address the infringement for the entire EU (it would be
the sole authority to bear the costs of investigation and enforcement of widespread infringements
with EU dimension). It would go beyond options 3 and 4 in removing duplication.
= It would cost the Commission 0.5 FTE (ca. EUR 66,000) to handle one EU dimension
infringement case within 9 months (based on the length of procedures in the EU merger

14 These authorities wished to stay anonymous.
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control for two phased investigations).

= Compared to the cost of the coordinated action initiated under the EU mandatory
coordination procedure under options 3 and 4, this option would lead to significant savings
(ca. EUR 160,000 (225,000-66,000)) per action per year'™.

e In EU competition policy the Commission adopts on average 12 decisions per year, covering
antitrust and cartels'®. If we assume that under this option the Commission would adopt an
equivalent number of decisions this could save significant costs stemming from duplication and
multiplication of efforts at the national level.

Reduce situations where CPC authorities reach diverging outcomes concerning the same
malpractice

e This option would provide the clearest and the most efficient legal framework to address
widespread infringements. It would ensure best consistent enforcement of consumer law in the
EU as it would create a "one-stop shop" for widespread infringements with EU dimension.
Similarly to the EU competition policy, the Commission would lead the interpretation of
consumer law and ensure that Member States apply it consistently.

e |n addition the option would increase legal certainty, transparency and access to justice for all
stakeholders, in particular for traders accused of a widespread infringement, as well as for the
consumers concerned.

General objective

Reduction of non-compliance rate and related consumer detriment

e The estimated 12 decisions per year (on the basis of the number of cases handled per year in EU
competition policy, see above) would concern infringements with significant financial consumer
detriment, affecting consumers in many Member States. Thus the reduction in financial
consumer detriment would be the highest from all the options considered. In addition, similar to
the EU competition area, the Commission would have powers to carry out investigations to
detect widespread infringements and take faster actions to prevent financial consumer detriment.

e Direct powers of the Commission, uniformly applied law and financial/human resources
allowing the Commission to act quickly and effectively EU-wide would deter traders from
infringements in the most effective way.

Other impacts

Economic impacts

This option would best ensure consistent enforcement of consumer law in the EU. This would
improve the functioning of the Internal Market, reduce economic transaction costs and increase
consumers' trust and welfare. Thanks to the unified enforcement approach at the EU level, cross-
border trade would increase and business conditions/ market entry conditions would be simplified,
which would increase competition. This option would establish a level playing field within the
Internal Market by more effectively tackling malpractices committed by traders operating either
throughout the EU or from third countries. Stronger and fairer competition in the EU would
encourage businesses to innovate and improve the quality of their products and services and/or
reduce prices to stay competitive.

Impact on traders

The new Regulation would create a "one-stop-shop" with simple and transparent procedures for

155ee Annex VI for the current and future cost and saving (covering option 3) of the CPC cooperation.

116 cf. Commission staff working document of 4.6.2015 accompanying the Report from the Commission to
the European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions on Competition Policy 2014, SWD(2015) 113 final. On page 24 the report mentions: "since
May 2004, the Commission has investigated potential antitrust infringements across almost all sectors of

the economy and has adopted over 130 decisions, many of which landmark precedents".
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handling widespread infringements meeting the threshold, ensuring due process and rights of
defence similarly to the Regulations 1/2003 and 139/2004 in the EU competition policy field.
Administrative burden on businesses would decrease as it would no longer be necessary to face
parallel procedures in several Member States for the same infringement. An infringement would be
resolved in a single procedure with one set of remedies applicable throughout the EU. The impact of
this option on businesses would be similar to the introduction of the EU-level merger control
mechanism in 1989 for mergers with EU dimension: considerable reduction of administrative costs
for businesses thanks to the removal of multijurisdictional procedures.

Environmental impacts

No significant impacts are expected.

Social impacts

Higher levels of economic activity, as described above, are expected to have a positive effect on the
levels of employment in the EU.

Impacts on Fundamental Rights (EU Charter of Fundamental Rights)

In addition to the assessment provided under options 3 and 4:

Option 5 would require procedural rules to respect due process rights of traders (hearings, access to
files, professional secrecy), similar to Council Regulation 1/2003 on the implementation of the rules
on competition or to the Council Regulation 139/2004 on the control of concentrations between
undertakings and the related implementing rules.

Compliance costs (for the Commission, Member States)

Commission:

e In the EU competition area (antitrust, cartels and general services of DG Competition) the
Commission employs ca. 225 full time officials. The Commission adopts in this field on average
12 decisions per year and conducts other activities such as sector inquiries, leniency requests and
complaint handling. Consumer protection infringements would typically be less complex than
major competition cases handled by the Commission. On this basis it is assumed that for a
similar number of decisions in consumer protection 2/3 of the human resources currently used in
DG Competition would be needed (ca. 150 FTEs per year). The consumer directorate currently
employs ca. 100 FTEs. This would mean an estimated net increase by 50 FTEs (EUR. 6.6 min)
per year compared to the baseline. Further, the operating cost of EU courts would increase
because they would be in charge of the review of the Commission decisions.

e The Commission would also incur one-off training costs concerning the new powers, procedures,
case-handling and decision-making of ca. EUR 270,000 (assuming 150 full-time officials would
be trained for 3 days at the hourly wage rate of EUR 75).

e In addition, IT systems would have to be replaced at an estimated cost of EUR 0.8mlIn through
extending the existing IT systems from DG Competition.

e The cost of option 5 + option 3 would be ca. EUR 6.9 min.

e The cost of option 5 + option 4 would be at least ca. EUR 10 mlIn per year.

Member States:

The same compliance costs as per option 3 or option 4.

Impacts on legal systems

In addition to the assessment provided under options 3 and 4:

All Member States would be affected in the same manner due to the application of one threshold for
widespread infringements and direct powers of the Commission to address them. Some national
procedural adjustments would be needed in particular, as regards, for instance, possible referrals of
cases between the Member States and the Commission and implementation of the non bis in idem
principle. Stronger impacts could be felt in countries with many enforcement authorities as various
procedural rules would have to be adjusted (e.g. DE and CZ) and in countries with enforcement
through civil courts (e.g. UK, LU, DK etc.).

52



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1/2003;Nr:1;Year:2003&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:139/2004;Nr:139;Year:2004&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1/2003;Nr:1;Year:2003&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:139/2004;Nr:139;Year:2004&comp=

Feasibility

Compared to the other options, feasibility of this option is the lowest, because:

At this point of time, the Commission could only enforce EU consumer acquis that is directly
applicable in the Member States, i.e. contained in regulations. Horizontal consumer legislation, e.g.
the Unfair Contract Terms Directive, the Unfair Commercial Practices Directive and the Directive
on Consumer Rights, consists of directives that must be transposed into national law and hence are
not directly applicable. At present the Commission could therefore only effectively enforce
passenger rights legislation. Should, however, the new instruments, e.g. stemming from the REFIT
of consumer acquis or from the on-going initiatives of the Digital Agenda, become directly
applicable (i.e. take the form of regulations) it would be hypothetically possible to extend the
Commission enforcement powers to these new directly applicable instruments.

Stakeholder support

e In the public consultation more than half (52%) of the CPC authorities stated that the
Commission should not carry out case investigations (including the power to do on-site
investigations or request information from traders)"**’. Since this option encompasses a Union
action in the enforcement of consumer protection laws (which has so far been the task of the
Member States), political reluctance from Member States regarding this option is expected to be
substantial. Even more so given that the possible legal basis for this action could be Article 352
TFEU requiring decision by unanimity in the Council.

e Consumer and trade organisations would be more supportive of a centralised enforcement to
tackle widespread infringements. Multinational traders in particular would appreciate stronger
EU-level enforcement (be it through better co-ordination of enforcement actions or through EU-
level action).

6. HoOw DO THE OPTIONS COMPARE?
6.1. Comparison of options

The policy options are compared based on the rating of their impacts as well as in terms
of their contribution to the policy objectives set out in section 3.

Option 1 (Baseline Scenario) would not entail additional cost or obligations but would
not contribute to achieving the policy objectives. The non-compliance rate to consumer
legislation would remain high and consumers would continue suffering detriment
because of ineffective enforcement. Enforcement authorities would have increasing
difficulties to stop dishonest traders who explore jurisdictional boundaries to the
detriment of consumers as they would employ new technological developments to spread
their malpractices more swiftly. This would further erode the capacity of national
authorities and the Commission to stop infringements from taking place online. National
authorities would find it difficult or impossible to investigate certain types of cross-
border infringements both in the digital space and offline, particularly where test
purchases/mystery shopping exercises are required to obtain evidence of the
infringement. Short-term infringements and parallel domestic infringements would
remain outside the scope of the CPC Regulation. Inconsistent enforcement would remain

11754 stakeholders answered these questions.
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and possibly increase. Although coordinated enforcement actions would continue, they
would not reach their full potential as regards enforcement consistency, scope and speed,
and would be lagging behind market developments. Consumer detriment is likely to
increase in the future and the digital business environment would remain suboptimal. The
option would not be in line with stakeholders' expectations and the Commission's Digital
Single Market Strategy, where it is said that: "The Commission will submit a proposal to
review the Regulation on Consumer Protection Cooperation that will clarify and develop
the powers of enforcement authorities and improve the coordination of their market
monitoring activities and alert mechanisms to detect infringements faster".

Option 2 (Implementing legislation and non-legislative (*'soft law'") measures to
improve and clarify CPC cooperation, combined with self-regulation to increase
business compliance). Although the costs of this option would be negligible, it would
only partially achieve the objectives. Even though these measures could clarify to some
extent the mutual assistance mechanism and the framework for coordinated enforcement
actions, they would not provide a sound legal basis so that national authorities could
cooperate on cross-border issues with "digitally fit" powers (test purchases/mystery
shopping, blocking of websites, sanctions in a cross-border context, etc.). This would
thus not allow for the development of enforcement cooperation beyond the current
Regulation. Short-term infringements and infringements happening in parallel in multiple
Member States would remain outside the scope of the CPC Regulation. However,
national authorities would benefit from clarified procedures (e.g., binding time limits, use
of the alert mechanism, clarified framework to address widespread infringements) that
could reduce the cost of enforcement and speed up their actions. Voluntary preparation
and submission to the Commission of multi-annual enforcement plans and resources
benchmarking would encourage prioritisation but not ensure that more adequate resources
are attributed to cross-border enforcement cooperation. The consumer detriment would
be at a risk of remaining high as the proposed measures would have a limited impact.
Self-regulation has not yet proven to be a sustainable solution in the long term. This
option would not be in line with stakeholders' expectations and the ambition of the
Digital Single Market Strategy.

Option 3 (Revision of the CPC Regulation to extend its scope and strengthen its
efficiency) would entail higher costs than options 1-2, but would achieve all the policy
objectives at a reasonable cost for national authorities and the Commission. It would
improve the effectiveness of public action and the governance of EU retail markets,
which would become fairer and more transparent for traders and consumers. Costs for
public action and transaction costs for economic actors would decrease. This would
generally improve competitiveness of EU economy.

Consumers would benefit from a higher level of protection when purchasing cross-
border, especially online. It was estimated, for the subset of five online markets sampled,
that a decrease of 10 points in the non-compliance rate of 37% could reduce the
detriment from an estimated EUR 770 million per year to about EUR 539 million, i.e. by
30%. A single action against a widespread practice would further reduce consumer
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detriment across the EU by estimated EUR 68 million (e.g. as estimated in the in-app
purchases case).

The new harmonised EU procedure to address widespread infringements would allow the
Commission to optimally support the Member States in their enforcement efforts.
Improved coordination would allow national authorities to avoid parallel proceedings (it
was estimated that ca. EUR 180,000 (in case the action is successful) and ca. EUR
815,000 (in case the action is not successful) could be saved annually in total. Optimised
evidence gathering in the new mandatorily initiated coordination procedure would allow
reuse of evidence in national proceedings and thus save costs and time for enforcement
authorities and ensure maximum consistency of enforcement actions. Sharing evidence
on market conditions would allow early detection of malpractices and an alignment of
priorities, resulting in targeted actions addressing widespread infringements across the
EU. This would result in a stronger deterrence of infringements. The option is strongly
supported by stakeholders and is feasible.

Option 4 (Revision of the CPC Regulation: Policy Option 3 + additional elements
regarding minimum powers and monitoring of Member States' enforcement efforts)
would achieve all the policy objectives, yet at higher cost than option 3.

On top of the additional powers, a general auditing system would verify the overall
quality of enforcement of the consumer protection legislation in Member States. Auditing
would be the strongest means to verify how Member States comply with their obligations
under the CPC Regulation. However, evidence from similar audit systems in the food
and feed area suggests the resources necessary to carry out audits are substantial.
Therefore the general auditing system, despite its several positive impacts, would not
generate an increase in benefits that would correspond to its cost. In contrast, option 3
would provide sufficient means for the Commission to monitor enforcement efforts of
Member States via their multi-annual enforcement plans and benchmarking. Further, the
powers added in option 4, even though very effective for tackling deceitful commercial
practices, would be more costly and complex to implement legally to ensure
proportionality of action and respect for fundamental rights. Lastly, compared to option
3, option 4 would be only partially supported by stakeholders.

Option 5 (New Regulation providing the European Commission with direct powers
to address widespread infringements meeting the threshold, combined either with
option 3 or with option 4 as regards the review of the existing CPC cooperation)
would entail the highest cost compared to other options but would contribute the most to
the achievement of the policy objectives and, if combined with option 3, would display
the most positive impacts. It would ensure the most consistent enforcement of EU
consumer law in the Single Market as it would create a "one-stop-shop” for widespread
infringements meeting the threshold. Assuming that the Commission adopted 12
decisions per year, as it does on average in EU competition policy (antitrust and cartels
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only™®), the reduction in consumer detriment would be significant (e.g. in the in-app

purchases case alone, the estimated consumer detriment was EUR 68 million).

At present this option would however not be feasible, because the bulk of EU consumer
law consists of directives, which are not directly applicable. It is also not supported by
most stakeholders, in particular by the Member States. In addition, the likely legal basis
for this action, Article 352 TFEU, requires unanimity in the Council.

Outcome of the comparison:

The option that currently contributes most to the achievement of the policy objectives
and at the same time displays the most positive impacts is Option 3: Revision of the
CPC Regulation to extend its scope and strengthen its efficiency, combined with the
soft law measures from the option 2 regarding voluntary benchmarking of resources
dedicated by Member States to the CPC cooperation.

118 Cf. Commission staff working document of 4.6.2015 accompanying the Report from the Commission to
the European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions on Competition Policy 2014, SWD(2015) 113 final. On page 24 the report mentions: "since
May 2004, the Commission has investigated potential antitrust infringements across almost all sectors of

the economy and has adopted over 130 decisions, many of which landmark precedents".
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7. THE PREFERRED OPTION

The option which contributes most to the achievement of the policy objectives and has
the most positive overall impact is Option 3. In addition to what has been said above, the
benefits and costs of the preferred option's measures are presented in detail in Annex VI.

7.1.  Legal basis

Article 169(2) TFUE provides that the Union shall contribute to the promotion of
consumers' interests and ensure a high level of consumers' protection by adopting
measures pursuant to Article 114 TFUE in the context of completion of the Internal
Market. Former Article 95 EC (now Article 114 TFEU) is the legal basis for the CPC
Regulation, based upon the aims of Article 26 TFEU and objectives pursued by this
Regulation. Its aim, to efficiently and effectively tackle cross-border traders' practices
which disrupt the smooth functioning of the Internal Market, contributes to the removal
of distortions of competition and the elimination of Internal Market obstacles (Article 26
TFEU). The proposed initiative seeks to improve the effectiveness and efficiency of the
CPC cross-border enforcement system by deepening the level of harmonisation of the
CPC Regulation. As such it contributes to the same aims and objectives, and Article 114
TFEU would therefore remain the legal basis for the proposed initiative.

7.2.  Consistency of the preferred option with other EU policies

The preferred option would be fully consistent and compatible with existing EU policies,
including in the transport sector, where the specific legislation on passenger rights
provides for rules on consumer compensation, assistance and care'®. The preferred
option would not duplicate the existing rules in this legislation, which as lex specialis
should be applied first to address compensation issues in the given sector (e.g. to
calculate the compensation). It would merely supplement them by providing lex
generalis that would apply where such provisions are not applicable.

7.3.  Impact of the preferred option on national enforcement systems and
laws

The preferred option would neither affect the Member States' competences in
enforcement, nor would it fully harmonise national enforcement systems. It would not
affect internal division of competences among authorities at national level, as Member
States would remain responsible for their institutional set up and designation of
competent authorities under the CPC Regulation.

As is the case in the current CPC Regulation, the scope of the preferred option would be
limited to intra-Community infringements (it would be clarified, however, that short-
lived infringements and widespread infringements with a cross-border dimension
committed by multinationals in several countries or by operators in certain markets
where cross-border competition is important would fall within the scope of the CPC

119 E g. Article 7, 8 and 9 of the Regulation (EC) No 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common rules on compensation and assistance to passengers in
the event of denied boarding and of cancellation or long delay of flights, OJ L 46, 17.2.2004, p. 1.
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Regulation). Therefore the Member States would not be required to change their powers,
procedures and other arrangements for domestic infringements.

The introduction of additional powers for cross-border cooperation in the list of
minimum powers may have to be reflected in national procedural laws according to the
current availability of such powers in the Member States. However, as explained in
Annex V, this would be a limited burden as the necessary framework already exists in all
Member States with the entry into force of the CPC Regulation in 2006, and this
framework would only have to be updated.
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7.4.  How would the option 3 solve the underlying problems mentioned in the
section 1?

7.4.1. Improved CPC mutual assistance mechanism

Example in Box 2: A deceptive air carrier advertisement campaign that lasted 4 days but
resulted in flight cancellations for months. The revised CPC Regulation would include short-
lived intra-Community infringements in the scope of the CPC Regulation. The requested CPC
authority would be able to take an action under Article 8 of the CPC Regulation even after the air
carrier advertisement campaign had ended: e.g. sanction the trader concerned and prevent the
infringement to be repeated in the future.

Example in Box 3: Cheap design furniture online never delivered, but impossible to catch
the responsible trader. The option 3 foresees an additional package of minimum powers
necessary for the CPC authorities to effectively cease and prohibit intra-Community
infringements, in particular which occur in the digital environment. E.g., thanks to the additional
power to follow the financial flows by obtaining the information from police, financial authorities
banks and/or from domain registries would permit the authorities establishing the identity,
location and operational structure of the trader and stopping such practices much faster than now
(it took more than three years for the CPC authorities to discover who was behind the trade
mentioned in the example in Box 3). Further, the CPC authorities would also be able to take
interim measures and close down the websites concerned by preventing further detriment for
consumers from this widespread infringement.

Example in Box 4: Difficult cooperation with domain registrars. Thanks to the additional
powers to cooperate under the option 3, the authorities would have the power to request
information from domain registrars to reveal the trader's identity and take an enforcement action
(e.g. close down its website, take an interim measure to stop its infringing practice) against the
trader concerned.

Example in Box 6: divergence in the requirements for ""evidence™ among countries. Option
3 foresees mutual recognition of evidence (outcome of investigation) regarding intra-Community
infringements. The evidence gathered by the country X submitted in a specifically required
format (e.g. established by the implementing legislation) would therefore be recognised by the
country Y without any validation or similar legal process even if the national law of the country
Y provides for different rules on the collection of such evidence. The evidence, which was
lawfully obtained in the country X, would be admissible by a fact finder (competent
authority/court) in all other Member States, unless its admission would adversely affect the
fairness of the procedure or the rights of defence as enshrined in Articles 47 and 48 of the Charter
of Fundamental Rights of the EU. This would ensure that no intra-Community infringement is
left unaddressed and would reduce delays in handling of cases under the CPC mutual assistance
mechanism.
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7.4.2. A streamlined procedure for a coordinated enforcement action to address a
widespread infringement

Examples in Boxes 8-9: widespread infringements

The revised CPC Regulation would introduce a new EU-level coordination procedure for
widespread infringements meeting the EU-dimension threshold. New elements would be:

- threshold defining what a widespread infringement with EU-dimension is;

- mandatory coordination by the Commission The proposed threshold is high enough to ensure
that the Commission would only be involved in serious widespread infringements;

- mandatory cooperation by the Member States concerned by the infringement;

- single procedure, common enforcement position as a basis for the action, and this procedure
would only result in undertakings from traders. Where traders offer no undertakings or fail to
implement them, the CPC authorities would coordinate mutual assistance requests (they would
chose who is best placed to enforce on behalf of the others);

- basic procedural steps including respect of rights of defence of traders.

This procedure would ensure consistent responses to common problems and legal certainty for
traders wishing to implement a single commercial strategy for the entire European market but
who have to face and cope with plural regulatory and enforcement systems. So in case of the
Apple guarantee case (Box 8), such a procedure would be launched (as the threshold would be
fulfilled) with the aim to achieve one common enforcement position at the EU level with the
trader concerned. The enforcement outcome would be consistent across the EU and all consumers
would benefit from an equivalent protection in concrete terms.

In case of examples in Box 9 (CPC coordinated actions in the in-app and car rental cases), the
procedure would be streamlined, resulting in ca. EUR 180,000 savings emanating from the less
time devoted to the action in each Member State thanks to more streamlined pooling of national
resources and the increased coordination role of the Commission. In addition, such a large scope
action would have a stronger deterrent effect as back by a strong legal basis.

8.  MONITORING AND EVALUATION

To assess the effectiveness in achieving the objectives of the option introduced, the
following core progress indicators have been identified in line with the objectives of the
policy action. These indicators can serve as the basis for its evaluation, as well as
possible targets to be achieved seven years after the entry into application of the revised
Regulation.

Objectives Core indicators Baseline Target in 5 years
Reduction in the | ¢ Non-compliance The non-compliance rate in | -10 points in non-
non-compliance rate the 5 online sectors was | compliance rate in
rate and in the | e Screening of at | 37% in 2014, these sectors
related consumer least 2,500
detriment  (ca. websites in the 5
EUR 770min) online  consumer

sectors against key

consumer rules to
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gauge compliance
with EU consumer
law in the 7" year
since the
application of the
CPC Regulation

Improved CPC
cooperation to
address intra-
Community
infringements

Number of CPC mutual
assistance requests, for
which the established
binding time limits
were not respected

Currently there are no
binding time limits for
handlingr CPC  mutual

assistance requests. By the
end of 2014, almost 40% of
the information requests and
50% of the enforcement
requests were not treated
and closed within the
benchmarks set in the
Operating Guidelines. 26%
of all open cases were
created more than two years
ago.

halving of these
%

Effectiveness  of
the CPC
cooperation in
tackling
widespread
infringements

Number of CPC
coordinated

enforcement actions

Ca. 1-2 actions per year.

3-4 actions per
year on average

Improved market | Number  of  alerts | Currently this is 0, as the | At least 10 per
surveillance notified by | Regulation does not permit | year

stakeholders, including | this.

Commission "for

information"
Improve Elaboration every two | Currently not existing —only | Existence of
priorities setting, | years  of  national | biennial reports (Article 21 | national
strategy and | enforcement plans of the CPC Regulation). enforcement
dedicated plans,
resources for | Elaboration of benchmarking of
enforcement benchmarking of resources

cooperation at EU
level

resources, dedicated to
CPC enforcement

dedicated to CPC
enforcement
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9. Annex I: Procedural information
Lead DG: Directorate General Justice and Consumers.

Agenda Planning

Reference AP N° Short title Foreseen adoption

2015/JUST/014 Review of the CPC Regulation || First half of 2016

9.1. Article 21a of the CPC Regulation (*'review clause')

Article 21a of the CPC Regulation (“review clause™) requires the Commission to assess
the effectiveness and operational mechanisms of the Regulation and thoroughly examine
the possible inclusion in the Annex of additional laws that protect collective economic
consumers’ interestS. It requires submitting a report to the European Parliament and to
the Council, which has to be based on an external evaluation and extended consultation
of all relevant stakeholders, and can be accompanied, if appropriate, by a legislative
proposal.

9.2.  External evaluation of the CPC Regulation

In 2012, the European Commission contracted an external evaluation of the CPC
Regulation by ICF International. The first external evaluation'® concluded that the CPC
Regulation had been beneficial for the competent authorities, consumers and traders,
thereby confirming the appropriateness and relevance of its objectives. It however also
pointed out that these objectives had not been fully achieved and that the CPC Regulation
had not been exploited to its full potential.

Specifically, the external evaluation found that there remained a number of practical
and legal barriers to effective cooperation between CPC authorities, which ultimately
undermined the efficiency and effectiveness of the CPC Regulation, most notably:

= differences between CPC competent authorities in terms of their capabilities,
capacities and understanding of the CPC Regulation and the tools available;

= tendency among CPC competent authorities to prioritise domestic over cross-border
cases;

120 External Evaluation of the Consumer Protection Regulation, Final Report by the Consumer Policy
Evaluation Consortium, 17 December 2012:
http://ec.europa.eu/consumers/enforcement/docs/cpc_regulation inception report revised290212 en.pdf
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= no formalised systems for recording, storing and exchanging intelligence, and
organising cooperation;

= insufficient minimum investigative and enforcement powers mandated by the CPC
Regulation under Article 4(6);

= differences in national judicial systems and procedural rules causing delays and
difficulties in cross-border cooperation; and

» Jack of recognition of the notion of “EU relevant” infringements.

Furthermore, the external evaluation recommended two courses of actions to resolve
these issues:

= Non-legislative actions such as provision of better guidance, monitoring,
communication etc.; and

= Legislative action i.e. strengthening of the CPC Regulation to address the issues
relating to investigative and enforcement powers of national competent authorities;
procedural law fragmentation affecting the handling of cross-border infringement
cases; enhanced coordination; alert and intelligence sharing; and the role of the
Commission. The external evaluation also issued recommendations regarding the
scope of the CPC Regulation and the legal acts to be included in its Annex.

9.3. Commission report of 2014 on the functioning of the CPC Regulation

In July 2014, the European Commission adopted a Report on the functioning of the CPC
Regulation since its entry into operation in 2006,

The report highlighted its positive results to improve the level of compliance of
businesses to consumer legislation. For instance, more than 3,300 websites have been
corrected since 2007 thanks to the annual exercises of coordinated screening of e-
commerce websites (“sweeps"™). The report also stressed the value of coordinated
enforcement actions, facilitated by the Commission that required the operators concerned
to change these practices. In 2014, for example, the CPC network tackled the misleading
marketing of online games as "free" when in fact they included in-app offers, and in 2015
it addressed the lack of transparency in car rental online bookings'??. These actions
resulted in a significant change of practices by major market players and were considered
as an efficient and pragmatic model by the multinational traders concerned and by
national authorities.

12 Report from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions on the functioning of Regulation (EC) No 2006/2004
of the European Parliament and of the Council of 27 October 2004 on cooperation between national
authorities responsible for the enforcement of consumer protection laws (the Regulation on consumer
protection cooperation), 1.7.2014, COM(2014) 439 final.

122 Witp://ec.europa.eu/justice/newsroom/consumer-marketing/news/150713 _en.htm
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https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:2006/2004;Nr:2006;Year:2004&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=COM&code2=&gruppen=Code:COM;Year:2014;Nr:439&comp=439%7C2014%7CCOM

However, the report also identified challenges and difficulties. It stressed the need to
increase the rapidity, agility, and consistency of CPC enforcement cooperation and
consumer protection, in particular in relation to online purchases and to ensure adequate
consumer protection in the digital sphere and across borders.

In line with the principles of better regulation, the report also confirmed the commitment
of the Commission to study the possible improvements to the CPC Regulation on the
basis of a thorough impact assessment. This would allow the Commission to complete
the review called for in Article 21a of the CPC Regulation and to prepare grounds for a
decision whether a legislative proposal for the amendment of the CPC Regulation is
necessary.

9.4. Inter-Service Steering Group

An Inter-Service Steering Group was set up in 2013. In total, seven meetings were
organised: on 26 June 2013, on 5 May and 18 September in 2014, on 25 February, 16
July, 14 October 2015 and 20 January 2016. The following directorates and services were
consulted: CNECT, COMP, FISMA, GROW, MOVE, SANTE, SJ, SG, JRC and the
executive agency CHAFEA. The feedback received from these directorates and services
has been taken into account in the report.

The I1SSG approved the Inception Impact Assessment that was published twice (in
September 20132 and republished to comply with the new Better Regulation Guidelines
in October 2015%**) and the Impact Assessment Report.

Pursuant to the requirements of the better regulation guidelines, the minutes of the
meeting of 14 October 2015 were submitted to the Regulatory Scrutiny Board.

9.5.  Consultation of the Regulatory Scrutiny Board

The Impact Assessment Report was examined by the Regulatory Scrutiny Board on 25
November 2015. The Board gave an overall positive opinion provided the impact
assessment report is improved with special attention to the following aspects:

Board's Recommendations Implementation of the recommendations
into the revised 1A Report

1. Clarify the problem section by | 1. The problem section 1 was clarified in this
underlying when the inefficiencies | respect. Additional examples were provided
of the CPC Regulation are due t0 @ | anq the structure was revised to illustrate
lack of clarity of the current legal better that the current shortcomings of the

123 http://ec.europa.eu/smart-

requlation/impact/planned ia/docs/2014 sanco 001 consumer protection cooperation review en.pdf
http://ec.europa.eu/smart-
requlation/roadmaps/docs/2015 just 014 review cpc regulation 2006 2004 en.pdf

124
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framework or a lack of commitment
of the Member States to comply
with their obligations and linking
clearly problems to solutions.

2. Reinforce the intervention logic

by illustrating with  concrete
examples how the proposed
amendments would solve the

underlying problems.

3.Reinforce the argumentation why

an increased role of the
Commission in consumer law
enforcement to address pan-

European infringements is needed
and explain more in detail the
related legal and implementation
issues for Member States and their
views in this respect (if known).

4. Clarify the interaction of the CPC
Regulation with sectorial
instruments listed in its annex (as
some of them already include
remedies such as compensation
mechanisms for passenger rights).

CPC cooperation are mostly due to the
limitations of the legal framework. The
revised report summarises more clearly the
initiatives  undertaken since the CPC
Regulation came into force to address its
current limitations (Box 7) and explains better
why they are not sufficient for the future. The
problem section was restructured in a clearer
manner (drivers-problems-consequences) so
that the intervention logic is more coherent.
The problem tree was also included in the
report.

2. The problem section and objectives were
clarified to ensure more coherence in the
intervention logic. Examples were provided to
illustrate how the proposed amendments
would solve the underlying problems (section
7.4).

3. The revised report emphasises successes
obtained notably through the coordinated
actions on in-app purchases and car rental
and the pivotal role the Commission played to
complete these actions successfully (section
1.4.2.2). The report points more clearly to the
future opportunities that could be generated
with the proposed amendments (section 7.4).
Member States' views on a single EU level
procedure are provided in the assessment of
the option 3 and Annex II.

4. All sectorial legislation in the current
annex and proposed to be further included
were screened to review their existing
remedies and explain the interaction with the
CPC system, this screening is to be found in
Annex VII
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9.6.  Studies to support the impact assessment

To obtain research and to strengthen the evidence basis of the problem description for
this impact assessment, the Commission contracted an external impact assessment study
by ICF International. The Commission also contracted Grimaldi Studio Legale to
deliver an additional study providing an in-depth assessment of the implementation of the
current investigative and enforcement powers of national enforcement authorities and a
typology of relevant national procedural law rules that might impact cross-border
enforcement in the CPC network. Extracts of these studies will be published together
with the Commission's proposal on the review of the CPC Regulation.
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10. Annex Il: Stakeholder consultation

Several consultations to gather information about the current application of the CPC
Regulation as well as of the possible elements for its revision were carried out, respecting
the minimum European Commission's standards. The results gave useful indication of the
positions of different stakeholders and were taken into account throughout the impact
assessment process. In particular:

10.1. Regular consultations of our consumer organisations, networks and
high level officials of national enforcers

Through 2013-2015 regular consultations on enforcement of consumer organisations,
networks and high level officials of national enforcers took place through the established
networks of DG JUST which meet regularly: the CPC Committee (CPC authorities);
ECCG (the European Consumer Consultative Group is the main forum to consult
national and European consumer organisations), and Consumer Protection Network (a
forum of high level officials from the consumer protection authorities).

10.2. European Consumer Summit dedicated to enforcement in March 2013

Taking stock of the 2012 external evaluation's results, some 480 stakeholders at the
European Consumer Summit in March 2013 discussed ways to make enforcement more
effective and efficient. The conclusions'®® show that the CPC Regulation is generally
beneficial to consumers and authorities, but it would need several improvements to
obtain the full benefits of the Regulation. The discussions during the summit also
stressed that a more integrated approach to enforcement of consumer rights at an EU
level was necessary especially to address widespread infringements.

10.3. Public consultation in winter 2013-2014

A web-based public consultation was launched in October 2013 and ended in February
2014. The Commission proactively promoted this public consultation through different
networks such as the Consumer Policy Network (CPN), European Consumer
Consultative Group (ECCG), and the European Consumer Centers Network (ECC-Net).
Stakeholders were invited to give their views on how to improve the functioning and
effectiveness of the CPC Regulation focusing on three areas: (i) methods for identifying
markets trends and infringements; (ii) need for additional powers to cooperate and
common procedural standards for enforcement authorities; and (iii), given the
constrained public budgets, whether and how coordinated enforcement at the EU level
could help to combat more effectively widespread breaches of consumer laws harming
consumers and traders across Europe.

In total 222 responses were received from a broad range of stakeholders. In terms of
Member States, the stakeholders from Italy and Spain were the most represented among

125 http://ec.europa.eu/consumers/events/ecs 2013/report/Summitconclusions.pdf
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all participants, accounting for 18% and 10.9% of all responses, respectively. France and
Bulgaria accounted each for 7.6%, while Germany for 5.7% of all responses. In terms of
profile, 36% of respondents were public authorities (CPC enforcers, sectorial regulators
as well as the ministries concerned), followed by consumer associations and business
associations. The public consultation was overall sufficiently representative by the
stakeholders directly concerned by the CPC Regulation's review.

Stakeholder representation profile (number of replies = 222)

International body (other than EU institution)
EU institution

University or research organisation

Enterprise

Business association or industry interest group
Self-employed

European Consumer Centres

Consumer association

Public authority or government 36%

Other 21%

% of responses
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10.4. Stakeholders’ support regarding the key elements of the option 3

With regard to the main areas addressed in the online public consultation, the following
results could be highlighted:

1) Additional minimum powers for CPC authorities to cooperate

Additional powers were well supported by all stakeholders groups (public authorities,
consumer associations, ECCs, business and individual consumers = 159 replies were
received on this question), in particular the powers to carry out test purchases for
investigative purposes’; ‘an explicit power (under defined conditions) to name infringing
traders’; ‘the power to request penalty payments to recover illicitly obtained gains’; and
‘the power to require interim measures, awaiting the completion of full proceedings’.
These powers received more than 50% support by each stakeholder group.

Public authorities, businesses and ECCs were less supportive of the introduction of
minimum powers to impose sanctions for ceased (‘short-lived") infringements and
application of more stringent sanctions to cross-border infringements (on average support
of 30%). In particular respondents from Germany were less supporting of granting
additional interventions tools to enforcers. Conversely, consumer organisations
strongly supported these powers: 57% supported stringent sanctions and 70%
supported sanctions for ceased infringements.

It can be concluded from the regular contacts and missions to Member States that:

o Majority of enforcement authorities would also support stronger powers (such as
tracing of financial flows, freezing assets and block websites). There are however
some authorities that would be more cautious about stronger powers, namely
authorities from Sweden, Germany, Czech Republic, Luxembourg and
Ireland.

o As regards facilitation of consumer redress the main supporters of these
measures seem to be authorities from Germany, Austria and the UK. Some
other Member States (Eastern Europe, Italy, Ireland and Luxembourg) are
more reluctant as they fear that such measures could be costly for the competent
authorities, other authorities are neutral. Business associations are also less
supportive of this measure. On contrary, consumer organizations strongly
support this measure (34 who responded in the public consultation were
unanimously in favour).

2) Commission's involvement in addressing widespread infringements

Almost all respondents (190 answered this question) acknowledged that widespread
infringements require a specific action. Only 6% did not see importance of specific
enforcement cooperation to handle EU-level infringements.

However, stakeholders differ as regards concrete measures they would support:
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o More than half of enforcement authorities would be interested in a single EU
procedure to tackle such infringements; supporters of stronger Commission
role are mainly authorities in Spain, Austria, the Netherlands and France.

o UK, Italy, Germany, Ireland, Czech Republic and Luxembourg are more
skeptical about this measure, but do acknowledge that better coordination is
needed to tackle such infringements effectively.

o Position of other authorities is shifting between these two groups.

Development of EU-level actions is clearly the most controversial issue: Member
States, while agreeing there is a need to have efficient common solutions, are keen to
retain their enforcement prerogative. The retained option 3 takes this into account.

o Business organizations support the development of coordination of enforcement
at the EU level as they clearly see the benefits of one-stop shop and uniform rules
for their business.

o Consumer organizations also strongly support the enforcement cooperation
procedure at EU level. BEUC (comprising 41 consumer organisations from 31
countries) was particularly vocal on this. The minority view is UK consumer
organisation Which? as they do not see a need for a centralized enforcement
procedure. Which? believes resources should be focused on strengthening cross-
border cooperation procedures.

3) Strengthened market surveillance (e.g. alert mechanism)
Practically all enforcement authorities support in principle the improvement of the
surveillance mechanism.

In particular ECCs (83%), consumer associations (75%) and business (62%) have
called for more possibilities for them to influence enforcement prioritisation and to signal
infringements via the alert mechanism. Public authorities were more cautious about
involving third parties in the market surveillance mechanism, as they fear that this would
negatively impact the confidentiality of their investigations (25% of 69 authorities
considered this measure as a low priority; 39% as a medium and 36% as a high priority).

10.5. More detailed public consultation results

Summary of all stakeholders' views in the public consultation

Overall, there was a clear call from stakeholders to increase efforts towards effective
enforcement of consumer laws.

Stakeholders*® support additional powers to cooperate for the national authorities
to deal with infringements, with a particular focus on powers needed to address
infringements in the digital environment. the power to carry out test
purchases/mystery shopping for investigative purposes (66% fully agrees); the power

126 189 respondents answered the questions on additional powers.
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to name infringing traders (60%); the power to request penalty payments from the
traders to recover illicitly obtained gains (60%), and the power to require interim
measures (51%).

e A clear majority of stakeholders (88%)**" consider useful to introduce common
procedural standards/criteria in the CPC Regulation to overcome procedural
differences between national legal systems when tackling cross-border infringements.
A few respondents (in particular from DE and UK), however, expressed some
reservations regarding the idea of introducing common procedural standards in the
CPC Regulation, stating that national procedural law falls within national
competence'?®,

e According to 87% of stakeholders'®, it is necessary to include new elements into the
CPC Regulation that would make the process of claiming compensation by individual
consumers more user-friendly.

e A clear majority of stakeholders (91%)*% call for an enhanced EU-level coordination
mechanism to tackle widespread infringements. According to stakeholders™!, the
Commission should play a stronger coordination role in addressing these
infringements; including a possibility to request Member States to impose sanctions
on non-compliant undertakings (71%) and define evidence based priority sectors
where consumer conditions are the poorest (72%). A large share of stakeholders also
support the Commission's direct involvement in carrying out preparatory prima facie
investigations (58% support the Commission's role), on-site investigations (54%),
requesting a trader to cease an infringement (53%) or establishing an undertaking
with the trader (49%).

127193 respondents answered the question on common procedural standards.

128 3 of the 12 respondents in Germany and 3 of the 7 respondents in the UK stated ‘no’ it would not be
useful to introduce common standards or criteria in the CPC Regulation.

129 196 respondents answered the question on making it easier for consumers to claim compensation.
130190 respondents answered this question.

131 178 respondents answered the relevant questions.
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Variations in the views between different stakeholders as regards the necessity of inclusion
of new elements into CPC Regulation that would make the process of claiming
compensation by individual consumers more user friendly, Number of replies (N)=196

University or research organisation

Public authority or government (please
specify level)

Other (please specify)
European Consumer Centres
Enterprise (please specify size)

Consumer association

Business association or industry interest
group

Self-employed

0%

10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

M Necessary
B Not necessary

= No opinion

Variations in the views of stakeholders as regards to key conditions for an effective alert

system**?
Action Possibility Possibility for Possibility
categorisation for the other for alerts
of alerts (e.g. European organisations to be made
with an Commission (e.g. consumer public
obligation to to post and trade
act/for alerts associations,
information self-regulatory
only) bodies, European
Consumer
Centres) to post
alerts
Consumer Top, highest 32% 45% 75% 68%
associations priority
Medium priority 52% 52% 22% 32%
Low priority 16% 3% 3% 0%
ECC Top, highest 78% 78% 83% 47%
priority
Medium priority 22% 17% 11% 35%
Low priority 0% 6% 6% 18%
Other Top, highest 38% 40% 62% 43%
priority
Medium priority 55% 52% 33% 48%
Low priority 7% 7% 5% 10%
Public authorities qu,_highest 49% 32% 36% 46%
priority
Medium priority 32% 50% 39% 18%

133 Consumer associations N = 36, Other (business, trade associations, individuals) N = 38, ECC = 14,
Public authorities and governments N = 69.
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Action Possibility Possibility for Possibility
categorisation for the other for alerts
of alerts (e.g. European organisations to be made
with an Commission (e.g. consumer public
obligation to to post and trade
act/for alerts associations,
information self-regulatory
only) bodies, European

Consumer

Centres) to post

alerts

Low priority 19% 18% 25% 37%
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10.6. Conference dedicated to enforcement cooperation and Competitiveness
Council in 2014

On 7-8 July 2014, in Rome, the Italian Presidency of the Council of the Ministers of the
EU dedicated one of its main conferences on consumer policy to the CPC enforcement
cooperation’®*. The Conference gathered high representatives of the European
Commission, national Governments and CPC authorities, consumer organizations,
European networks (e.g. CPC, CPN, ECC-Net, ECCG), relevant stakeholders, scholars,
and Non-Governmental advisors. It focused on the European and national political
perspectives, the possibilities and opportunities arising from the CPC Regulation and on
e-commerce issues and challenges. The speakers concluded that the CPC cooperation is
highly relevant today and remains a key asset for the future of the EU consumer policy.
There was a unanimous consent to improve the CPC cooperation so that it effectively
addresses enforcement challenges of the future. The report on this conference was
presented by the Italian Presidency at the Competitiveness Council in September 2014’

10.7.  Workshops

Two workshops with experts from Member States and EEA countries were organised in
June 2014 (19 Member States participated and representatives from Norway) and March
2015 (25 Member States participated and representatives from Norway and Iceland) to
discuss the key areas identified for the review of the CPC Regulation, namely key
definitions of the CPC Regulation (e.g. 'intra-Community infringement’), powers needed
for enforcement authorities to tackle infringements in the digital markets, improvement
of market surveillance mechanism and addressing widespread infringements. The CPC
authorities were consulted in these expert group meetings, showed a particular interest to
make national authorities’ powers fitter to digital challenges. A positive feedback was
also given on the need to clarify and strengthen the role of the Commission in common
enforcement actions under Article 9 of the CPC Regulation.

1% Documents and key speeches available at: http://www.agcm.it/convegni-e-seminari/7122.html It is
important to note that other Presidencies of the Council of EU also organised high level events to discuss
equal enforcement of consumer laws throughout the Internal Market and the functioning of the CPC
Regulation 2006/2004: cf. High Level Event of the Belgian Presidency of the EU on 22 September 2010:
http://www.eutrio.be/european-consumer-protection-enforcement-day-high-level-meeting

37 |nformation from the Presidency on the outcome of the Conference "The European Union Cooperation
for Consumer Rights" (Rome, 7-8 July 2014), 13206/14, available:

http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%2013206%202014%20INIT
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11. Annex I11: Who is affected by the initiative and how

Stakeholders who would be affected by the initiative as contained in the preferred policy
option (PO3):

Consumers shopping for services and goods cross-border offline and in the digital
environment. The initiative would eliminate partly the risk of financial consumer
detriment, which consumers might experience, e.g. from the goods bought abroad and
not delivered or misleading information about the payment arrangements for
purchases and being debited through default settings without the explicit consent.
With reinforced tools and procedures the CPC network will address more effectively
collective consumer detriment stemming from widespread infringements occurring
throughout EU. Thanks to the strengthened enforcement cooperation, a decrease of,
for example, 10 points in the average non-compliance rate of 37%, would reduce this
detriment to EUR 539 million, a reduction by 30% or EUR 231 million, which would
be a very significant result compared to the baseline situation. The expected decrease
is legitimate because the CPC sweeps have shown that targeted enforcement actions
can lead to a significant improvement in compliance rates, i.e. from 20 to 40% at the
screening phase to above 80% after a year of enforcement actions. This would in turn
increase consumers' trust and engagement in cross-border e-commerce.

Representatives of consumer interests (ECC-Net and consumer associations).
These organisations can hold extremely useful intelligence and expertise, but
currently they cannot input data to help identify the CPC enforcement priority areas
or warn about emerging mal-practices in a regular way. The CPC competent
authorities also do not profit systematically from their knowledge of the markets and
particular problems consumers might face. Thanks to the improved alert mechanism
and enforcement plans, the initiative will allow closer cooperation and the project-
oriented structured dialogue between CPC authorities, the European Commission and
these representative organisations

CPC competent authorities and CPC focal points (single liaison offices): currently
they suffer from higher administrative costs as a consequence of cross-border
cooperation inefficiencies and higher investigation costs if the trader cannot be found
or is not cooperative with the enforcement authority. This results in duplication of
investigative efforts, devotion of disproportionate enforcement resources, and loss in
time, divergent outcome and widespread consumer detriment. Rather than fragmented
national enforcement efforts, the CPC can bring EU-wide enforcement solutions.
Increased cooperation among national enforcement authorities will enhance their
capacity to act across borders on online markets and address infringements
consistently. Thanks to the stepped-up enforcement coordination, national
administrations will avoid duplicating their efforts. In particular pooling of resources
to address widespread infringements would save resources as 1 coordinated action
would replace 28 national actions, resulting in net savings varying from ca. EUR
180,000 (in case of successful coordinated action) to ca. EUR 815,000 (in case of
failed action).

The preferred option will neither affect the Member States' competences in
enforcement nor will harmonise national enforcement systems. Some Member States
may need to slightly adapt their national laws so that authorities benefit from the

mutual recognition of evidence/outcome of investigations and from the additional
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powers to cooperate in a cross-border context (mostly AT, BE, DE, EL, FR, HR, IE
and LT). Main cost for Member States will cover familiarisation/training due to new
powers and procedures (ca. EUR 3,000 per authority) and ca. EUR 174,000 for all
Member States per one coordinated enforcement action per year initiated through
mandatory coordination procedure. The extent of adjustments will depend on the
number of national laws which will need to be changed. In those countries, where
substantive and procedural provisions, which are applicable to both national and
intra-Community infringements, are contained in one act (e.g. UK, BE), adjustments
will be minimal. However, more adjustments will need to be made in those countries
where several national laws will be concerned by the revised CPC Regulation (e.g.
FR, LV, SK)™. Overall in the medium term, savings are expected thanks to more
coordinated EU wide actions.

e Economic operators: manufacturers, traders, sellers, on line marketplaces,
intermediaries, who especially operate in more than two Member States and/or in the
digital environment, suffer from uncertainty and higher (e.g. compliance and
litigation) costs caused by the complexity of 28 enforcement regimes (+ Iceland,
Lichtenstein and Norway) and diverging enforcement approaches amongst Member
States, as well as from an unfair competition from non-compliant traders, who thanks
to the expansion of e-commerce and technology, have developed business models
and strategies with a view to evading laws. The initiative will increase legal certainty
for business. More consistent cross-border enforcement would boost competitiveness
of honest law abiding traders and improve competition and level playing field in the
Internal Market. The initiative will not impose any legal obligations to the business
sector.

e Widespread infringements that affect consumers across the EU need a strong and
consistent EU-level answer. The European Commission’s role and involvement in
the CPC network will increase in particular with regards to the coordination of certain
widespread infringements (meeting a certain threshold), where a common
enforcement approach will be agreed with the traders concerned at the EU level to
ensure equal protection of consumers across borders and level playing field for
businesses. The Commission's additional cost for its enhanced coordination role is
expected to be below EUR 300,000 per year.

138 See Annex V for more information.
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12. Annex IV: Data and case studies supporting this impact assessment

12.1. Non-compliance rate and consumer detriment

12.1.1. Screening of 2,682 websites in five consumer sectors

The current caseload dealt under the CPC Regulation's framework (140 enforcement

requests on average per year) is sub-optimal and does not reflect reality™*.

Although there are some data on the CPC relevant infringements (e.g., intra-Community
infringements recorded in the CPC database and complaints data collected by the ECC-
Net), the exact caseload (a number of CPC relevant infringements) cannot be
established. This is because infringements are not recorded and reported systematically
for different reasons. Not all Member States keep detailed recording systems; further,
consumers do not always complain about infringements. Apart from the annual CPC
sweeps, the Commission lacks a coherent, EU-wide dataset looking specifically into the
levels of compliance with consumer rules to underpin the need for enforcement action. A
further complexity of this task is a focus on those infringements with a cross-border
dimension.

Therefore, to gauge the state of compliance with key consumer laws and identify possible
variations in compliance rates by Member State and market sector, more than 2,680
websites selling to consumers were investigated by the ICF International on behalf of the
Commission.

In spring 2014, a total of 2,682 websites covering all EU 28 Member States, were
screened in five market sectors against five key consumer rules (contact details of a
trader; information about a product; information about a price; information on delivery
and payment; and information on the right to withdraw)'“°. The sectors were chosen on
the basis of their popularity for online shopping, size and economic importance, as well
as frequency of non-compliance in previous sweeps of the CPC network and complaint
data from European Consumer Centers. On this basis, clothing and sports goods (sport
shoes), electronic goods (tablets), package travel (flight and hotel package holiday),
recreation and culture (tickets for events), and financial services (short term consumer
credit for 6-24 months) sectors and specific products were selected. This entailed a
screening of an average of 18 websites per sector (90 in total) per Member State.

The websites were screened against key consumer rules concerning (not all the rules
were relevant for all the sectors):

e Provision of address, telephone number, e-mail;
e Provision of product information;

e Presentation of the price including taxes as well as all additional freight, delivery or
postal charges;

¥Data extracted from the CPCS database. To be noted that 140 enforcement requests do not equal 140
cross-border infringement cases, as one enforcement request could concern 1 or several infringements.
Note that the infringement in the CPC context concerns collective interests of consumers, although the
Regulation does not define how many people should be affected by the infringement concerned.

140 \Websites were screened by qualified people, holding a university degree or higher, in each Member

State.
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e Information on terms and conditions;
e Information on delivery and payment arrangements, and
e Information on the right to withdraw.

The results are summarised in the table'** below, which visualises the results through use
of a colour coding of the percentage of surveyed websites on which indicated information
was not available. While greenish colours indicate low percentages of websites lacking
relevant information, reddish colours indicate increasing percentages of such websites.
The colour "bright red” indicates that more than 20% of surveyed websites in the specific
sector and Member State do not provide the indicated information.

11 Source: ICF International's support study for the impact assessment on the review of the CPC

Regulation (publication forthcoming).
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The screening of more than 2,682 websites in the five sectors found that:

e Contact information: Both business address and telephone number contact
information was provided frequently across all sectors. In contrast, the number of
instances where more than 20% of websites did not provide an e-mail address was
much higher.

e Relevant product information was available in most sectors and countries, the
exception being the consumer credit sector, where in a number of Member States (11
in total) more than 20% of surveyed websites did not provide relevant information. In
a further seven Member States 12%-20% of websites were found not to provide this
information.

e Researchers also looked for information on price and payment methods, and
compared the initial advertised price with the final price displayed before it was
necessary to enter payment details. For all of the four sectors where this comparison
applied (i.e. all, except the consumer credit sector), there was a high rate of
inconsistency between the initially stated price and final price the consumer was
requested to pay. This inconsistency was observed in 33% of websites in the clothes
and sports goods sector, in 26% of websites in the electronic goods sector, in 48% of
websites in the package travel sector, and in 19% of websites in the recreation and
culture sector.

e Information concerning the right of withdrawal was also absent in a significant
number of cases: In the sector of electronic goods, in six countries'** more than 20%
of surveyed websites did not provide clearly worded information on the right to
withdraw, in the sector of clothes and sports goods, this was the case in 3
countries™*,

¢ Information on delivery was also found to be absent in over 20% of websites selling
electronic goods and tickets for entertainment events (where the option to print the e-
ticket was not available) in a significant number of Member States.

The second table below presents the percentage of surveyed websites where one, two or
more pieces of consumer information were missing per sector.

142 Belgium, Cyprus, Greece, Croatia, Malta and Romania.
43 Bulgaria, Greece, and Croatia.
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12.1.2. Estimating the non-compliance rate

The third table below presents the results of the website screening per sector and displays
different non-compliance rates, which could be estimated on the basis of the screening.

For example, a non-compliance rate could be established taking into account the websites
which were rated by qualified researchers as "very poor" on the basis of how easy the
relevant pre-contractual information could be found on a particular website. Other non-
compliance rates could be established taking into account websites which were found by
researchers not to implement one specific consumer rule, i.e. websites where the final
price to pay did not match the initial offer. The last column of the table shows that, taking
into account the EU total, the proposition of websites not implementing one consumer
rule ranges from 32% to 42%, average being ca. 37%.

Websites rated Websites Websites CPC Network | Proportion of
as 'very poor' which did not where the | sweeps (1% websites
by qualified | provide a final price to| phase results | where at least
researchers in | possibility to pay was not |indicating the | one piece of
terms of retain terms the same as | percentage of | consumer

S informing and the initial | websites information

ector " ; e .
consumers conditions price offer containing was missing
about their irregularities) | (EU total)
lghss Average is

37%

Clothing and | 59, 10% 33% N/A 35%

sportswear

Electronic 55% (2009)

goods 5% 10% 26% 549 (2014)“ | 36%

Recreation

and  culture | 8% 17% 38% 59% 39%

tickets

Consumer 1 149, 17% N/A 69% 32%

credit

Package travel | 8% 13% 48% N/A 42%

The established non-compliance rates in the last column of the table could be paralleled
with the CPC network's 1st phase screening results in the sweep actions (if the sweep in
the specific sector was conducted). The results cannot be compared downright, because
the CPC sweep actions are conducted by national authorities, who are in in charge of
enforcement and are well-acquainted with consumer law. Further, the questionnaire for
the sweeps is much more detailed than what was used for the 2,682 websites' screening.
Therefore, one could conclude that a more sophisticated review of 2,682 websites would

144 The electronic goods sector was subject to two sweeps: in 2009 (verifying general compliance of
websites selling electronic goods with EU consumer rules) and in 2014 (verifying compliance of websites
selling light electronic goods with the EU rules on legal and commercial guarantees).


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:A%2035;Code:A;Nr:35&comp=35%7C%7CA
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:A%2069;Code:A;Nr:69&comp=69%7C%7CA
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:A%2042;Code:A;Nr:42&comp=42%7C%7CA

result in much higher non-compliance rates. Furthermore, the average non-compliance
rate of 37% of the screening of the websites represents a conservative approach, as
the screening was conducted in March 2014 when the EU Consumer Rights Directive'®,
which increases the level of protection for consumers when they shop online, was not yet
in force. With stronger pre-contractual information requirements applicable today, the
non-compliance level resulting from the screening of the 2,682 websites would also be

possibly higher.

The average non-compliance rate of 37% is also confirmed by the latest EU Consumer
Scoreboard, which highlights the high prevalence of unfair practices: for example, 42%
of consumers say they were pressurised to buy by persistent sales calls or messages™*’.

12.1.3. Estimating the online cross-border consumer expenditure affected by the non-
compliance rate and consumer detriment

The consumption expenditure, which is generated online in the five sectors, in which the
screening of websites was conducted, equals around EUR 51bn**. The consumption
expenditure online affected by the average non-compliance rate of 37% equals around
EUR 19bn in the five sectors**®. Taking into account that, in 2014, 14% of online sales
was cross-border™, around EUR 2.7bn is cross-border online consumption expenditure
in the five sectors affected by the non-compliance rate of 37%"".

To calculate the consumer detriment, the approach designed in the UK OFT's (now —
CMA™?) research project (2008) "Consumer detriment: Assessing the frequency and
impact of consumer problems with goods and services"*>* was followed™*. Following
this methodology, the overall consumer detriment resulting from the non-compliance

1% Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer
rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and
of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European
Parliament and of the Council, OJ L 304, 22.11.2011, p. 64.

%8 The independent experts, who were consulted by ICF International, considered the non-compliance
levels as appropriate, with the true level of non-compliance lying between the last column of the table and
the sweep results. The expert panel involved Professor Geraint Howells (Expert in European and consumer
law), Professor Stephen Davies (Expert in the evaluation of competition and consumer economics),
Anabela de Brito and Jacques Pelkmans from the Centre for European Policy Studies (Experts in EU
consumer policy in the single market).

4See p. 32 of the latest 11" edition:
http://ec.europa.eu/consumers/consumer_evidence/consumer_scoreboards/11_edition/docs/ccs2015scorebo
ard_en.pdf

%8 The total consumer expenditure in the five sectors (EUR 1028 bn, Eurostat 2012 data EU-28) is
multiplied by the 5 % (expenditure generated online). 5% * EUR 1028 bn = EUR 51 bn.

149 The average non-compliance rate 37% * consumption expenditure online EUR 51bn; 37%*EUR 51bn =
EUR 19bn.

150 According to research by the European Multi-channel and Online Trade Association, 14% of online
sales in 2014 were non-domestic business-to-consumer sales. This is expected to increase to 20% by 2018.
151 14%*EUR 19bn = EUR 2.7bn.

152 CMA: Competition and Markets Authority in the UK.
53http://webarchive.nationalarchives.gov.uk/20140402142426/http://www.oft.gov.uk/shared_oft/reports/co
nsumer_protection/oft992.pdf

1% Limited studies have systematically attempted to quantify consumer detriment from enforcement
actions. The UK OFT's methodology to measure consumer detriment was considered as the most suitable
to apply for the purpose of this IA report. The Commission has recently procured a study on measuring
consumer detriment across a broad array of markets (the study is undertaken by Civic Consulting and is
expected to be completed in 2016).
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as established by the 2,682 screening of websites in the five sectors would be around
EUR 770 million*>.

12.2. Method used to estimate key positive impacts of the preferred option

The absence of detailed and systematic statistics on cross-border and widespread
infringements makes it difficult to make quantitative estimates of the scale of the positive
impacts on compliance with the EU consumer protection legislation that the Policy
Option 3 is expected to generate. There is, nevertheless, evidence that the proposed
option can give rise to significant reduction in consumer detriment. This is based on the
following reasoning:
e Due to its wide scope™®, the CPC Regulation is deemed to address infringements to
EU consumer legislation which take place in all cross-border retail trade inside the
EU, which is at least 14% of the total retail trade™’.

e As the screening of websites in the five online sectors has demonstrated, on average,

37% of this trade is potentially affected by the non-compliant behaviour of traders™®.

e Any improvements in the enforcement performance would therefore produce a
significant impact in terms of the reduction of the consumer detriment.

e For example, in the five online sectors, which were screened for compliance, the
consumer detriment was estimated to be ca. EUR 770 million per year.

e Thanks to the strengthened enforcement cooperation, a decrease of, for example, 10
points in the average non-compliance rate of 37% would reduce this detriment to
EUR 539 million, a reduction by 30% or EUR 231 million, which would be a very
significant result compared to the baseline situation. The expected decrease is
legitimate because the CPC sweeps have shown that targeted enforcement actions can
lead to a significant improvement in compliance rates, i.e. from 20 to 40% at the
screening phase to above 80% after a year of enforcement actions.

e Such improvement in the compliance rate and in the reduction of consumer detriment
has to be examined taking into account the additional costs and potential benefits
generated by Policy Option 3 for national authorities and for the Commission only as
the measures retained should not lead to any additional costs for legitimate traders
which already comply to consumer legislation. In fact these operators should even
benefit from the improvement of their business environment with more uniform
enforcement approaches presented to them, offering legal certainty for cross-border
operations, a level playing field with competitors based in other countries and
reduced potential litigation costs.

%5 The consumer detriment = EUR 72 per transaction (assuming EUR 250 is spent on average per
transaction in the five sectors and applying the UK OFT's formula). Overall consumer detriment in the five
sectors =EUR 770 million (72/250 * EUR 2.7 bn).

156 Cf. Annex of the CPC Regulation which covers ca. 18 pieces of EU consumer legislation.

137 According to research by the European Multi-channel and Online Trade Association, 14% of online
sales in 2014 were non-domestic business-to-consumer sales. This is expected to increase to 20% by 2018.
18 As mentioned above, this is a conservative scenario, because in the CPC annual sweeps, the non-

compliance rate varies from 55-80% at the first screening phase.
89



e Additional costs for national authorities have been estimated to be limited since
strengthened enforcement cooperation would lead to more efficiency gains that
would largely offsetting the needed adaptation costs in the medium term.

12.3. Estimated average costs of the enforcement case

Enforcement action % of cases Unit Unit 2015
when the cost, cost value,
action was £ EUR EUR
used

Average costs of court 95% 4,050 4,770 4,870

case involving criminal

proceedings

Average costs of case 5% 1,270 1,495 1,527

involving

undertakings

Average costs per one 'non-complex case' = EUR 4,700'°°
On average, ca. 2,000 cases are dealt per year = EUR 9,4 min

The costs in the table above were calculated on the basis of the UK enforcement
experience'®® and were not questioned by the representatives from the CPC authorities in
the webinar held in July 2015.

The average cost per enforcement case is EUR 4,700. However, the unit cost of
enforcement varies widely per case and Member State. For example, labour costs of
authorities differ among Member States. The length, complexity of investigation and
legal resources required to tackle an infringement also differs per infringement and per
enforcement system.

So in reality in some Member States, the average cost per enforcement might be lower, in
particular, in the systems which are characterised by the "self-managed administrative
proceedings™ where the national competent authority starts and conducts the investigation
and takes enforcement measures without involvement of the courts (e.g. Italy). However,
other national authorities were not able to confirm this because of lack of data concerning
costs per enforcement case.

19 Calculations: 95*4,870 + 5*1,527 = 4,700.

180 Estimates are based on the UK data used in the impact assessment of Consumer Rights Bill/Proposals
on enhanced consumer measures, January 2014: https://www.gov.uk/government/publications/consumer-
rights-bill. The information used in the UK impact assessment relied on the data concerning cases handled

by local enforcement authorities. Cases were not complex, explaining low average costs.
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12.4. Additional calculations of consumer detriment

Box 9: consumer detriment prevented by the CPC in-app purchases action

Any new single CPC action against a widespread practice could reduce significantly the
consumer detriment across the EU. For instance, on the basis of the U.S. Federal Trade
Commission action on in-app purchases against Apple in March 2014 and against Google in
September 2014'% it was estimated that the corresponding CPC action prevented consumer
detriment within the EU of EUR 68 min.

The estimation is calculated on the basis of the U.S. consumer detriment per capita, adjusted to
the EU population and converted in EUR in line with the current exchange rate of the European
Central Bank (ECB): The U.S. FTC estimated the consumer detriment in the Apple case of $ 32.5
mlin. This means that the detriment per capita is $ 0.1 ($ 32.5 detriment divided by 320 million
consumers). Adjusted to the EU population, Norway and Iceland, the detriment of the EU market
would be $ 51 min ($ 0.1 multiplied by 513 million consumers). Using the UCB exchange rate on
1 October 2015, 1.3758, the consumer detriment on the EU market would be EUR 46 min. The
same reasoning applies to the Google case where the FTC estimated the U.S. consumer detriment
of $ 19 min, resulting in EUR 22 min for the EU consumers. Thus, the cumulated EU consumer
detriment amounts to the sum of EUR 68 mlIn per both actions.

In our view, this figure should even be further upgraded in the EU context since the room for
manoeuvre while negotiating to determine the amount of detriment on behalf of 513 million
consumers is bigger than when you are representing 320 million consumers. Moreover, it has to
be born in mind that the notion of consumer detriment includes the detriment of the other
economic operators and the detriment of consumer trust.

Box 10: Case study - what is the impact of insufficient enforcement cooperation in the EU?

According to information published on the website store early September 2015, you can buy an
insurance package in 17 EU Member States. It cost EUR 99 for a phone purchased in France and
covers various services and especially an extension of the commercial assistance and warranty
plan of 1 to 2 years. Two material incidents (e.g. resulting from a shock and not from a default)
are also covered but in such a case the consumer would have to pay EUR 69 each time in
addition. On the store website, the reminder of the statutory legal guarantee rights of French
consumers is recalled in full detail. They can estimate if this additional commercial warranty is
worth paying for.

This is however not the case for most of the other Member States covered by the plan, the
website contains only very succinct information and send consumers on national legislation
websites for further information (e.g. in Denmark, Austria, Greece, the Netherlands, Ireland,
UK). As explained in the problem statement, the lack of coordination of national enforcement
actions on such a case, has led to an uneven situation where consumers in several Member States
of the EU are likely to pay for an additional guarantee protection that they do not need.
Estimating that about half of the insurance package or EUR 50 represents the amount that is
supposed to provide for the additional year of protection for defects (providing in all likelihood
the same rights as the statutory guarantee), it could be estimated that many consumers in these
Member States have been led to purchase something they may have not purchased should their
information be more complete. The detriment can therefore be estimated to EUR 50 per
consumer concerned. In a country like UK, when the new phone was released, 10 million units
were sold. If 100,000 consumers (or 1% of these buyers) purchased in addition to their phone the

81 https://www.ftc.gov/news-events/press-releases/2014/03/ftc-approves-final-order-case-about-apple-inc-
charging-kids-app.

162 https://www.ftc.gov/news-events/press-releases/2014/09/google-refund-consumers-least-19-million-
settle-ftc-complaint-it.
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insurance based on a wrong assessment of the advantages for them, this would mean a detriment
of EUR 5 million in total in UK only.

As the conduct continues, new consumers across the EU will continue to purchase a scheme
without possibly being sufficiently informed about what it brings in addition to statutory
guarantees provided by EU law.

The Commission's only means to address this issue currently is to carry out lengthy
infringements proceedings against the Member States which it estimates are not attending to their
obligations in terms of implementation of the EU consumer acquis.

12.5. Additional case examples to support this impact assessment

Example of a short-lived infringement: Multimedia content for mobile phones

A trader based in country A provided multimedia content for mobile phones using a service
provider in country B. The paying service was directed at the young and it was advertised
through media (newspapers, website, and SMS directly to consumers’ phones). The infringement
(e.g. misleading information was provided regarding the number of ringtones supplied at the
advertised price) was committed in winter 2007-2008, but the first complaint was received by the
CPC authority in country B only in spring 2008. On the basis of complaints, the CPC authority in
country B opened an investigation and requested the assistance of the CPC authority in country
A. However, the authority in country A informed that it could not take an enforcement action
against the trader based on CPC Regulation because the infringement had ceased (the
advertisement had been removed).

This example illustrates how the current limitation of the CPC Regulation's scope to ongoing
infringements does not allow CPC authorities to enforce across-borders in such cases. This limits
the deterrent effect of the CPC enforcement system and motivates traders to repeat their
infringements (so-called "hit and run" strategies escape enforcement).

Example of a complex case involving a deceitful infringement: Internet fraudster cheated
100,000 victims

A total of nine people were arrested in Austria and Germany in relation to a web-shop fraud®.
The fraudsters operated throughout the German-speaking area through web-shops offering goods
such as cars, branded goods and electric appliances at a very low price. The payments were taken
from the victims in advance but the goods were then never delivered. The group operated around
800 web-shops in total in two years. The web-shops were available from different free
webhosting spaces from all around the world. The web-shops were taken off after four to six
weeks. It is estimated that around 100,000 people were harmed as a result of their actions. Due
to the disguised moves estimating the total harm caused is challenging, however it is believed
that it reached at least EUR 20 million.

Officials (Cartel Attorney of Austria) were able to track down the fraudsters thanks to the power
to follow cash-flows, although the fraudsters used various methods to hide their location and
identity. They were moving the money across different accounts world-wide having used
accounts of over 1,000 individuals.

This example illustrates that when sufficient powers are available, even complex cases involving
deceitful behaviour can be addressed effectively. If this case occurred in Member States where
consumer enforcement authorities do not have powers to track down cash flows, the detriment for
consumers would have been very significant and the conduct would have likely continued for
much longer.

%3Dje Presse (2011): Internetbetriiger prellten 100.000 Opfer, at:
http://diepresse.com/home/panorama/oesterreich/662710/Internetbetruger-prellten-100000-Opfer
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Example of case involving hidden trader’s identity (sale of medical products)

Marketing and sale of medical products on Internet is prohibited in Greece but not in many other
Member States. Insufficient powers in some enforcement regimes create difficulties in handling
these cases because the traders operating these websites use international phone numbers and
other digital means of communication. This makes it difficult to identify who the trader is and
where it is actually based. There are also cases of individuals who appear to trade via commercial
websites selling medical products but indicate phone humbers or other contact details in Greece.

The limited powers of the competent authority in Greece to trace the trader responsible, to take
down websites and to request police and banks to provide information allowing to determine
trader's identity hampered effective investigation and cessation of these infringements.

Example of case where the power to adopt interim orders/take down websites was key for
effective enforcement

In 2013 the Italian Competition Authority — acting in close co-operation with the Italian Tax
Police — brought down more than 160 websites selling counterfeited goods (most of these
websites were hosted in Chine and the goods originated from China as well)*®. This was done
via interim orders or final decisions to take down the websites. These actions made these
websites inaccessible from the Italian territory.

These cases illustrate that the power to adopt interim orders (and take down the websites) can be
very effective to tackle infringements in the digital environment. However, this power is not
available to all CPC competent authorities (see above). This means that some CPC competent
authorities cannot provide the requested enforcement assistance. This reduces the effectiveness of
an enforcement action in the CPC context. Italy is one of the 11 Member States whose authorities
have the power to take down websites. The example above shows a successful action thanks to
the fact that Italian authorities can adopt interim measures and take down websites. However, if
this case occurred in Member States where enforcement authorities do not have powers to adopt
interim measures/ suspend trade activity (see Box 5) and to take down websites, the infringement
would not have been stopped fast enough to prevent substantial consumer detriment.

Example of how insufficient powers affect the functioning of the CPC mutual assistance
mechanism

CPC authority in country X asked CPC authority in country Y to take enforcement measures
against a trader who based in country Y but was selling electronic components online to
consumers in the country X. CPC authority X claims to have provided the authority Y with
sufficient evidence (screen shots, complaint data, and the IP address of the trader). However,
CPC authority Y did not take any enforcement action, claiming that it did not have sufficient
powers to locate the trader operating online. CPC authority Y also refused to transmit the file to
the police for eventual criminal investigation.

This example illustrates that where the necessary powers are not available to all CPC authorities
this may hamper cooperation and reduce the effectiveness of an enforcement action

164 See, for example, AGCM' s press releases: http://www.agcm.it/en/newsroom/press-releases/2047-

ps8757-ps8758-made-in-italy-antitrust-in-collaboration-with-the-special-market-protection-unit-of-the-
guardia-di-finanza-italian-tax-police-orders-the-closure-of-two-websites-that-sell-counterfeit-gucci-and-
prada-merchandise.html and  http://www.agcm.it/en/newsroom/press-releases/2069-made-in-italy-the-
antitrust-authority-in-collaboration-with-the-special-market-protection-unit-of-the-quardia-di-finanza-
italian-tax-police-shuts-down-15-websites-selling-counterfeit-products-branded-tods-and-roger-vivier.html
See also the speech of Mr Salvatore Rebecchini, Commissioner, Italian Competition Authority delivered at
the Italian Presidency of the EU Council conference “EU Cooperation for enforcement of consumer

legislation”, on 7 July in Rome: http://www.agcm.it/trasp-statistiche/doc_download/4392-rebecchini.html
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Example of how "‘forgotten'* mutual assistance requests cause delays in enforcement

An information request was sent by CPC authority in country X to country Y (to its single liaison
office, where such requests should be sent under the CPC Regulation). The SLO of country Y did
not forward the request to the competent CPC authority in its country. The request was left
untreated for several months. The requesting authority withdrew its request, because it was too
late to take an action to stop an infringement.

This example illustrates the need for clear and binding rules concerning handling of enforcement
and information requests as well the need to ensure that all requests are handled in a timely
manner. It also demonstrates the need for better coordination of the mutual assistance
mechanism.
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13. Annex V: Legal framework

13.1. Existing EU instruments to improve enforcement of consumer laws
across borders

There are two instruments that have been put in place to improve the enforcement of
consumer laws across borders within the EU. These instruments are complementary.

13.1.1. CPC Regulation 2006/2004

The objectives of the Regulation 2006/2004, which is subject to this impact assessment
report, are cooperation among Member States enforcement authorities (with each other
and the Commission) in order to ensure compliance with the laws that protect collective
economic interests of consumers and the smooth functioning of the Single Market. All
horizontal consumer laws are covered by this enforcement cooperation mechanism (e.g.
directives concerning unfair commercial practices, unfair terms and consumer rights), as
well as some sectorial legislation, such as passenger rights, consumer credit, e-commerce
(listed in the Annex of the CPC Regulation).

The European Commission actively coordinated the operation of the CPC network,
maintains its database ("CPCS") and supports coordinated projects and enforcement
capacity of national authorities with grants under the Consumer Programme.

To achieve these objectives, the CPC Regulation provides legal basis for public enforcers
to share information, assist each other in investigations and equips them with minimum
investigation and enforcement powers to address cross-border infringements. While
national enforcement authorities are the major users of the present Regulation as it
stands, the CPC Regulation is also beneficial for both consumers and traders who are
involved in cross-border transactions as it aims to ensure that consumers' rights are
upheld across borders.

The CPC Regulation's core is the mutual assistance mechanism consisting of:

e Mutual assistance requests (information and enforcement requests, Articles 6 and
8 of the CPC Regulation)®®,

e Alert mechanism (Article 7 of the CPC Regulation), and

e Coordinated monitoring and enforcement activities: such as EU-wide screening of
websites, known as "sweeps"; or presenting common enforcement requirements to
the industry to cease unfair commercial practices in areas of common interest across
the EU (Article 9 of the CPC Regulation).

Enforcement requests (Article 8): a national authority in one Member State can request
its counterpart in another Member State to take enforcement measures to cease or
prohibit the intra-Community infringement without delay. This tool permits the
competent authorities to obtain evidence and information from another Member State and

15 The CPC Regulation enables the competent authorities to exchange investigative information upon
request ("information request™) and to ask other competent authority to stop an intra-Community

infringement ("enforcement request").
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to stop infringements committed by traders from other Member States.

In 2006 the Commission adopted a decision regarding the mutual assistance mechanism
of the CPC Regulation. It sets the information requirements, which include the minimum
information to be included in requests for mutual assistance and in alerts, benchmarks for
handling mutual assistance requests and the use of languages'®®.

In practice, when issuing a request for enforcement measures to be taken to cease an
infringement, the applicant authority will provide the requested authority with the
minimum required information and evidence, on the basis of which the requested
authority will be able to possibly initiate an enforcement action under its national
enforcement system: name of the trader; details of the infringing practices; legal
qualification of the intra-Community infringement under the law; evidence of harm to the
collective interests of consumers.

Both authorities agree the time-line for the action. The requested authority has to notify
the Commission and other CPC authorities concerned of the enforcement measures taken
in the case.

Over the past 9 years, thanks to the annual enforcement action known as "sweeps", the
CPC network obtained the correction of some 3,300 e-Commerce websites infringing
consumer protection rules in different sectors such as air transport, hotel booking or
digital content products. In addition to the yearly sweeps, since 2013, the CPC network
has been working on coordinated enforcement actions that address widespread
infringements to the EU consumer legislation directly with the industry concerned: the
action on in-app purchases in online games is the first example, which was followed by
the CPC action on car rental*®’. Thanks to these actions, traders changed their practices to
bring them in line with consumer law. This saved not only time and litigation costs but
also improved legal certainty.

13.1.2. Directive 2009/22/EC on Injunctions for the Protection of Consumers'
Interests'®®

Under this directive consumer organisations or public enforcement authorities in all
Member States can take legal action to stop an illegal practice by a trader who has
breached a consumer protection rule. The Commission Report of 2008 concerning the
application of this directive shows that the mechanism which enables qualified entities'™

186 Decision 2007/76/EC of 22 December 2006 implementing Regulation (EC) No 2006/2004 of the
European Parliament and of the Council of 27 October 2004 on cooperation between national authorities
responsible for the enforcement of consumer protection laws as regards mutual assistance, OJ L 32 of
6.2.2007. In addition to this implementing decision, Operating Guidelines were endorsed by the CPC
Committee in June 2010. They cover practical aspects concerning the handling of CPC mutual assistance
requests and the CPC database.

167 See  http://ec.europa.eu/justice/newsroom/consumer-marketing/news/1401222_en.htm and 1P/15/5334,
http://europa.eu/rapid/press-release IP-15-5334 en.htm

%8 The directive was adopted in 1998 (Directive 98/27/EC), and it was codified in 2009: Directive
2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions for the
protection of consumers’ interests (Codified version), OJ L 110, 1.5.2009.

189 Report from the Commission concerning the application of Directive 98/27/EC of the European
Parliament and of the Council on injunctions for the protection of consumers' interest, 2008, COM(2008)
756 final.

70 As listed in the Commission Communication concerning Article 4(3) of Directive 2009/22/EC of the

European Parliament and of the Council on injunctions for the protection of consumers' interests, which
96



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2009/22/EC;Year:2009;Nr:22&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=BES&code2=&gruppen=Link:2007/76/EC;Year2:2007;Nr2:76&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:2006/2004;Nr:2006;Year:2004&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:98/27/EC;Year:98;Nr:27&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2009/22/EC;Year:2009;Nr:22&comp=
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https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=COM&code2=&gruppen=Code:COM;Year:2008;Nr:756&comp=756%7C2008%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=COM&code2=&gruppen=Code:COM;Year:2008;Nr:756&comp=756%7C2008%7CCOM
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2009/22/EC;Year:2009;Nr:22&comp=

of one Member State to act in another Member State has clearly not been as successful as
it was hoped. However, whilst injunctive actions are rarely used for cross-border
infringements, several Member States and consumer associations stated that these actions
are used fairly successfully by consumer associations for domestic infringements, such as
misleading advertising or unfair contract terms.

Directive 2009/22/EC does not fall within the scope of this impact assessment report.

13.2.  Impact of the current CPC Regulation on national enforcement systems

13.2.1. CPC competent authorities

The CPC Regulation obliges Member States to designate single liaison offices and public
authorities with specific responsibilities to enforce consumer protection legislation
mentioned in its Annex'"™. It also specifies which powers these authorities must possess

for the application of the CPC Regulation®".

The CPC Regulation leaves a considerable flexibility for Member States to design
their competent authorities, for instance, it enables Member States to designate, besides
public authorities, bodies (e.g. consumer organisations) having a legitimate interest to
stop intra-Community infringements*’>. The competent authorities may instruct these
bodies to take all necessary enforcement measures available to them under national law
to stop intra-Community infringements. These bodies may therefore play a role in the
CPC mutual assistance mechanism. On the other hand, the responsibility for fulfilling the
mutual assistance obligations rests with the competent public authority and the CPC
Regulation provides for safeguards in this respect'’*. These powers have to be exercised
in conformity with national law.

Pursuant to the CPC Regulation, all Member States have designated their competent
authorities and single liaison offices. Whilst for some Member States this meant only a
limited modification of their existing system of public enforcement, other Member States
had to adapt their national enforcement systems and in some cases set up new
enforcement authorities (e.g. The Netherlands, Germany). The network of competent
authorities was considerably extended over time. The main reason for this was the
gradual extension of the material scope of the CPC Regulation, as new EU legislation
was added to its Annex. The list of competent authorities notified to the Commission by
Member States is regularly published in the Official Journal of the EU, and currently
there are approximately 323 CPC competent authorities in EU-28 and 15 competent
authorities in EEA countries.

Different approaches exist across the Member States as regards the national institutional
set-up for the CPC Regulation. In some Member States enforcement of EU consumer
protection laws is concentrated in very few authorities (e.g. BE, FR, HU, PL) whilst in

codifies Directive 98/27/EC, concerning the entities qualified to bring an action under Article 2 of this
Directive, OJ C, 31.3.2012.

1 Article 4(1) of the CPC Regulation.

172 Article 4(3) of the CPC Regulation.

17 Article 8(3) and (4) of the CPC Regulation.

174 1 the period 2007-2013 four Member States have designated such bodies (Austria, Croatia, Germany
and the United Kingdom). They mostly comprise consumer associations (e.g. in Germany and Austria) and
group interests associations (e.g. in Austria) acting in their own name. The national laws entitle them to
take enforcement action and bring cases, including intra-Community infringements, before national courts.

Occasionally they may seek redress for individual consumers before courts.
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others the enforcement powers are distributed among many authorities with sector-
specific responsibilities (e.g. HR, CZ, SK, PT, RO). In the initial two years of the
application of the CPC Regulation the Commission invited two Member States to
reconsider the notified institutional framework involving a large number of competent
authorities. In both cases the Member States simplified their national institutional

frameworks!".

In Member States with federal (e.g. DE, ES) or decentralised systems regional authorities
have also been designated as competent authorities under the CPC Regulation. In some
Member States the single liaison office is also a competent authority under the CPC
Regulation. In other Member States different authorities exercise the competent
authorities' and single liaison office's functions.

The external evaluation of the CPC Regulation mentions difficulties that may be caused
by complex and diverging national institutional frameworks. This in particular concerns
long communication lines which could cause in handling mutual assistance requests. The
external evaluation there points to the importance of the single liaison office's role, in

particular, in national systems with complex institutional set-up*’®.

The preferred option 3 does not envisage changing the current provisions of the CPC
Regulation regarding the designation of competent authorities under the CPC Regulation,
as this would not be in line with the principle of subsidiarity. The only technical
amendment would be to clarify that the single liaison office should be part of an authority
in charge of horizontal consumer legislation (such as the Consumer Rights Directive or
unfair Commercial Practices Directive).

13.2.2. Diversity of national enforcement systems

The CPC Regulation leaves Member States flexibility for the design of their enforcement
regimes and the Member States have taken different approaches towards enforcement.
Under Article 4(4) of the CPC Regulation, the competent authorities may exercise the
mandated powers in conformity with national law either: (a) directly under their own
authority or under the supervision of the judicial authorities; or (b) by application to
courts competent to grant the necessary decision.

Diversity of enforcement systems has affected the effectiveness and efficiency of the
enforcement cooperation under the CPC Regulation. However, the review of the CPC
Regulation is not aiming to harmonise enforcement systems as this would not be in line
with the principles of subsidiarity and proportionality. The information presented in this
section is useful for a reader it provides information (i) why organising coherent effective
and efficient enforcement cooperation has been and will continue to be an exceptional
challenge because of different enforcement systems and (ii) this information is relevant
for the analysis of the proposed options in particular regarding the assessment of the
impacts on the legal systems.

175 Report from the Commission to the European Parliament and to the Council on the application of
Regulation (EC) No 2006/2004, COM(2009) 336 final, 7.7. 2009 (2009 Biennial Report"), p. 4.
http://ec.europa.eu/consumers/enforcement/docs/Commission_report_en.pdf.

176 p. 76-77 of the 2012 external evaluation report.
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The study carried out on behalf of the Commission'”" identifies three main types of

public enforcement regimes®’® (in terms of procedural enforcement models) existing in
the Member States:

e Self-managed administrative proceedings: the national competent authority starts
and conducts the investigation, can take enforcement measures such as banning
certain types of practices or imposing penalties;

e Civil proceedings: the national competent authority starts and conducts the
investigation; based on the investigation's outcome it requests a civil court to issue an
injunction or a cease and desist order; and

e Criminal proceedings: the national competent authority starts and conducts the
investigation and, where the infringement constitutes a criminal offence or where the
trader refuses to comply with a previous court or administrative decision (cease and
desist order), refers the case to the prosecutor/investigating judge for action under
criminal law. Criminal sanctions may include imprisonment, ban of activities for a
specified period of time or fines.

The specificities of each enforcement system have immediate repercussions on the means
for enforcement (e.g. powers and procedures).

The diversity of institutional design among Member States across EU is based on country
specific institutional and legal traditions.

e About half of Member States rely primarily on public enforcement in the form of
self-managed administrative proceedings (although this does not preclude the
parallel possibility of civil or criminal proceedings), i.e. BG, CY, CZ, EE, FR, HU,
IE, IT, LV, LT, MT, PL, PT, RO, SK, ES.

e Member States relying primarily on civil proceedings for public enforcement
(although this does not preclude the possibility of parallel administrative and criminal
proceedings) are BE, DK, EL, FI, HR, LU, SE and the UK.

e In BE, FR, and the UK criminal proceedings can be used to sanction violations of
consumer legislation. In these Member States the enforcement of the law on unfair
commercial practices has traditionally been done through criminal sanctions. In AT,
FI, HU, DK and SK criminal proceedings can be initiated also in certain data
protection cases and/or in cases related to deception respectively.

e Member States relying primarily on private enforcement for domestic and some
cross-border infringements are AT and DE, and to some extent CZ. In these
jurisdictions it is up to the consumers (aided by voluntary or publicly funded
consumer associations) to enforce their consumer rights in national courts. As

mentioned above, this possibility is also foreseen in the CPC Regulation®".

Y7 Study on enforcement of authorities’ powers and national procedural rules in the application of CPC
Regulation by Grimaldi Studio Legale, publication forthcoming.

18 The described enforcement regimes are not mutually exclusive; and all three public enforcement
regimes may coexist in one Member State.

179 According to Article 8(3), competent authorities may instruct bodies having a legitimate interest in the
protection of consumer rights to take all necessary enforcement measures available to them under national

law to stop intra-Community infringements
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The table below presents an illustrative summary of different enforcement systems:

Decentralisation | Type of public enforcement Private enforcenent
Admin Civil Criminal

AT, BE, DE, ES, UK |BG,CY, |AT,BE, |AT,BE,DK, AT, CZ DE
CZ,EE, ES, DK, EL,FI |FI, FR, HU,
FR,HU, HR,LU, [UK

IE, IT LT, |SE, UK
LV, MT, NL
PL, PT,
RO, SK, SI
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13.3. Investigation and enforcement powers of CPC authorities

13.3.1. State of play of minimum powers of competent enforcement authorities

The CPC Regulation vests the national authorities with a set of minimum investigation
and enforcement powers to combat transnational infringements, which are listed in
Article 4(6) of the CPC Regulation:

Minimum investigation powers currently available for the CPC authorities:

e to have access to any relevant document, in any form, related to the intra-
Community infringement;

e to require the supply by any person of relevant information related to the intra-
Community infringement; and

e to carry out necessary on-site inspections.

Minimum enforcement powers currently available for the CPC authorities:

e to request in writing that the seller or supplier concerned cease the intra-
Community infringement;

e to obtain from the seller or supplier responsible for intra-Community
infringements an undertaking to cease the intra-Community infringement; and,
where appropriate, to publish the resulting undertaking;

e to require the cessation or prohibition of any intra-Community infringement and,
where appropriate, to publish resulting decisions; and

e to require the losing defendant to make payments into the public purse or to any
beneficiary designated in or under national legislation, in the event of failure to
comply with the decision.

Article 4 spells out what competent authorities must be able to do. Depending on the
enforcement system in place, the competent authorities either exercise these powers
directly (possible subject to judicial supervision) or indirectly by applying to competent
courts to seek the necessary judicial orders.

Member States either introduced these powers following the entry into force of the CPC
Regulation or extended the existing national enforcement powers in consumer protection
to intra-Community infringements. Moreover, recent Belgian, French, Polish, and UK
reforms have made new powers available to their enforcers of consumer legislation.

In general, there are no differences between domestic enforcement powers and those
applied to intra-Community infringements. The legal study*® procured by the
Commission mentions Germany as the only exception, where the enforcement powers
provided by the CPC Regulation have been introduced for the competent national
administrative authority, while domestic infringements are dealt with by consumer
associations within the context of private enforcement.

13.3.2. Inter-action with criminal prosecution

Under the CPC Regulation the competent authorities should also use other powers or
measures granted to them at the national level to stop intra-Community infringements,
including the power to refer matters for criminal prosecution®®. As highlighted above,

180 Study on enforcement of authorities’ powers and national procedural rules in the application of CPC
Regulation by Grimaldi Studio Legale, publication forthcoming.

181 Recital 8 and Avrticle 8(2) of the CPC Regulation.
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some Member States (e.g. AT, FR, UK) can refer intra-Community infringements to their
criminal prosecution authorities.

13.3.3. Mapping additional powers available for competent authorities

As already mentioned above, the CPC Regulation requires the competent authorities to
make use of other powers or measures granted to them at national level to cease or
prohibit intra-Community infringements'®. However, the lack of uniformity in the
availability of certain of these additional powers across all countries has proven to be an
obstacle to a more effective cooperation.

The tables below map main additional powers, which are necessary for competent
authorities to address infringements effectively and which are available for some
competent authorities at national level:

Availability of Power to conduct mystery Power to make test purchases

the power shopping

YES BG, CZ, DK, ES, FI, FR, HU, BG, CY, CZ, DE, DK, EE, ES, Fl,
IE, LV, NL, PL, RO, SK, SI, FR, HR, HU, LV, NL, PT, SK, SI,
UK UK

NO AT, BE, CY, DE, EE, EL, AT, BE, EL, IE, IT, LT, LU, MT,

HR, IT, LT, LU, MT, PT,SE  PL, RO, SE

Naming of Take down Freeze Withdraw/ Order consumer
infringing  websites/domains assets suspend trade compensation
traders G

(interim)

AT,BE, CY,DK, EE,ES, UK,RO BG,CZ DK, EE,ES, PT,RO,

BG, CY, FI, IT, LU, PL, ES, FI, FR, UK
DK, EE, PT, SE, UK EL, HR, HU,
ES, FI, EL, IT, LT, LV,
HU, IE, IT, MT, RO, SK,
YES LT, LU, SI, UK
LV, MT,
NL, PL,
RO, SE,
SK, SL,
UK

182 1hid.
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NO CZ, DE, AT, BE,BG,CZ, AIIMS AT,BE,CY, AT,BE,BG,ZCY,
FR, HR, DE, FR, EL, HR, except DE, EE, IE, CZ, DE, DK, IT,

PT HU, IE, LT,LV, UKand LU, NL,PL, FI, FR, EL, HR,
MT, NL, RO, SK, RO PT, SE HU, IE, LT, LU,
Sl MT, NL, PL, SE,
SK, SI

13.4. Impact of the preferred option on national enforcement systems and
laws

The preferred option would neither affect the Member States' competences in
enforcement, nor would it harmonise national enforcement systems. It would not affect
internal division of competences among authorities at national level, as Member States
would remain responsible for their institutional set up and designation of competent
authorities under the CPC Regulation.

The preferred option (PO3) would have impact on national laws as follows:

13.4.1. Additional investigation and enforcement powers for CPC competent authorities
necessary for the application of the CPC Regulation would continue being
exercised in conformity with national procedural law

In several Member States the powers proposed under the Option 3 are already entrusted
to the enforcement authorities to address domestic infringements. In these countries
minimal adjustments would be needed to ensure that the powers in the revised CPC
Regulation can rely on the national procedural provisions that apply to the same powers
existing in the domestic context. Depending on the enforcement system, such rules would
be laid down in the civil procedure code for courts/or in the administrative procedural
law or in a specific legislation dedicated to consumer protection or to powers of the
consumer protection authorities'®,

183 For example, in Belgium substantive and procedural provisions, which are applicable to both national
and intra-Community infringements are contained in the Code of Economic Law. In France, powers for
the competent body (“DGCCREF”) are provided in a specific law on consumer protection, while procedural
rules are included in the Consumer Code, which for the investigative powers refers to the Code of
Commerce. In Germany, the CPC Regulation is implemented through the specific EC Consumer
Protection Enforcement Act. In Czech Republic, the CPC Regulation has been implemented with Act No.
160/2007 amending certain laws in the field of consumer protection. Under this law, the necessary changes
were made to several laws in order to allow the numerous competent authorities to proceed in accordance
with the CPC Regulation. In Latvia, the powers necessary to investigate and enforce intra-Community
infringements are implemented mainly in the Consumer Rights Protection Law and its supplementing
Regulations. The Unfair Commercial Practice Prohibition Law also contains provisions stating the duties
and powers of the competent body for consumer protection ("CRPC"). Competent authorities in Latvia act
within the framework of the Administrative Procedure Law and other applicable laws. In UK, the
Enterprise Act 2002 makes express reference to the powers of a "CPC enforcer”. In Slovakia, Act No
250/2007 on Consumer protection contains the general principles. This Act also delegates the main powers
of the relevant bodies of consumer protection control, stating that unless mentioned otherwise, the relevant
body is the Slovak Trade Inspection. The procedural aspects of inspection carried out by the Slovak Trade
Inspection are contained in Act No 128/2002 Coll. on State control of the internal market in matters of
consumer protection. The control of commercial advertising is regulated by several laws and 5 different
agencies are concerned, depending on the sector concerned (e.g. foodstuff, drugs, cosmetics, tobacco

products etc.).
103



Member States where the enforcement authorities do not have such powers in the
domestic context would have to introduce adjustments to their national procedural laws
to ensure that the powers in the revised CPC Regulation can be exercised by their
authorities. Such adjustments would provide for procedural rules for the exercise of these
powers and ensure that other domestic laws do not contravene the exercise of such
powers (e.g. for mystery shopping/test purchases it would have to be ensured that the
national financial regulations allow for the use of public monies to purchase goods and
adequate mechanism to obtain the return of such money to the public budget or other
similar solutions).

In this context it should be noted that as opposed to Directives the provisions of the CPC
Regulation are directly applicable in the Member States. Duplication of the powers
stemming from the CPC Regulation for purely domestic infringements is not required as
these powers would apply only in the context of Intra-Community infringements.

As already mentioned, greater familiarisation (one-off) costs would be borne by those
Member States where CPC authorities do not have several of the proposed powers under
the preferred option in the national context: AT, BE, DE, EL, FR, HR, IE and LT.

Further, the extent of adjustments would depend on the internal division of competencies
in a Member State and on whether the powers and related procedural provisions are
contained in a specific act dedicated to consumer protection or in a general procedural
code’®. More adjustments would be needed in those Member States, where enforcement
of consumer law is entrusted to several sectorial authorities. In this regard the Member
State which would be most concerned would be the Czech Republic, where there are at
least 18 CPC authorities, and thus the change of the laws governing the powers of 18
authorities involved in the CPC network might be needed. Similar situation would be in
Member States which have vertical distribution of competences (federal systems, such
DE and ES).

In this context, it should be noted that the extent of changes in individual Member States
primarily depends on the Member States' choices of the structure of their enforcement
systems (as per the above example of the Czech Republic), which is neither determined
by the current CPC Regulation nor by the measures proposed in the preferred option.

13.4.2. Introduction of the provision for mutual recognition of evidence

There are no specific procedural rules that apply to intra-Community infringements. The
CPC Regulation requires that competent authorities exercise their powers mandated by
the Regulation in conformity with national procedural law. The preferred option would
not change this and does not aim to harmonise national procedural laws. The preferred
option would clarify what is already required under the mutual assistance mechanism: the
evidence gathered by the applicant authority should be recognised as valid by the
requested authority unless proven to the contrary by the trader(s) concerned. This
clarification might require changes to the national procedural laws to make sure that all
authorities concerned and in particular the courts abide by this principle. The extent of
the adjustment would depend on how many national laws enable the provisions of the
CPC Regulation (see examples below) and on the degree of involvement of civil courts
in the enforcement of consumer legislation.

18 1bid.
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13.4.3. Mandatory coordinated procedure initiated by the Commission to address
widespread infringements meeting the threshold

The new cooperation procedure would provide for "common enforcement position”
regarding traders' compliance with EU consumer legislation, which would be binding on
the national authorities who were concerned by the widespread infringement. In this
regard national laws might need to be amended to give to this instrument effects in the
national legal order. Again, the extent of adjustments would depend on the number of
national laws which would need to be changed in this regard. In those countries, where
substantive and procedural provisions, which are applicable to both national and intra-
Community infringements, are contained in one act (e.g. UK, BE), adjustments would be
minimal. However, more adjustment would need to be made in those countries where
sevelréaSI national laws would be concerned by the revised CPC Regulation (e.g. FR, LV,
SK)™.

185 1hid.
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14. Annex VI: Current and future cost and saving (covering option 3) of the CPC

cooperation

Simulation of the cost of 1 coordinated action to tackle 1 widespread infringement

Legend: FTE = full time equivalent staff for one year; staff costs are calculated on the basis of
Eurostat data on average staff cost for administrations in each Member State, and on DG BUDG
average staff cost for Commission officials.

Scenario 1: the Trader(s) agree to a negotiated outcome and comply with it

1) Present 2) Future 3) Future
framework | framework framework
widespread widespread
infringement infringement
below the meeting the
threshold threshold
Time devoted to the
action in each Member 0.2 FTE 0.15 FTE 0.1 FTE
State
Time devoted by the
lead Member State 0-1FTE 0.38 FTE for None
Time devoted by the one Member Saving | Saving
Commission 0.38 FTE | State or for the 0.38 FTE | 2)-1) 3)-1)
Commission
Total staff costs at EU
404.7 Max 311.7 224.9 -93 -178.9
level, EUR thousands

Scenario 2: the Trader(s) do(es) not agree to a negotiated outcome and more action is needed to

get compliance, Member States have to pursue the action another year and possibly litigate

1) Present 2) Future 3) Future
framework framework framework
widespread widespread
infringement infringement
below the meeting the
threshold threshold
Time devoted to the ) )
L. Scenariol + Scenariol + )
action in each Member Scenariol +
0.2 FTE 0.15 FTE
State
Time devoted by the
none none 0.38 FTE
lead Member State
Time devoted by the Saving | Saving
L. none none none
Commission 2)-1) 3)-1)
Total staff costs at EU
1063.0 572.1 248.4 -490.9 -815.0
level, EUR thousands

For memory if Member States do not coordinate their action, certain Member States may
succeed in getting a negotiated outcome, others will have to litigate, the estimated time needed
could be on average 0.5 FTE, which would represent EUR 868,000 in total at the EU level.
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EU hourly wage average; average annual salary and part time work in a CPC action

ISCO 1
Legislators, senior | Annual Salary | 37.8% FTE (0.378) 20% FTE (0.2)
officials and | in EUR (220
managers working Part time work of one | Part time work of one
(Hourly  Earnings | days*8h per | official (37.8%) FTE in a | official (20%) FTE in a

MS | adjusted to 2010 + | day*hourly coordinated enforcement | coordinated
Non-wage Labour | wage costs), in | project in EUR (‘000) enforcement project in
Costs + 25% | EUR EUR ('000)
Overhead)
Eurostat 2012, in
EUR

BE | 63.1 111,056 41.98 22.21

BG | 5.8 10,208 3.86 2.04

CZ | 17.8 31,328 11.84 6.27

DK | 58.1 102,256 38.65 20.45

DE | 57.5 101,200 38.25 20.24

ET | 12.3 21,648 8.18 4.33

El |39.1 68,816 26.01 13.76

EL | 33.7 59,312 22.42 11.86

ES | 4138 73,568 27.81 14.71

FR | 485 85,360 32.27 17.07

IT |59.2 104,192 39.38 20.84

CY | 45.6 80,256 30.34 16.05

LV | 7.8 13,728 5.19 2.75

LT |85 14,960 5.65 2.9

LU | 76.2 134,112 50.69 26.82

HU | 11.6 20,416 7.72 4.08

MT | 20.0 35,200 13.31 7.04

NL | 41.3 72,688 27.48 14.54

AT | 57.1 100,496 37.99 20.1

PL | 183 32,208 12.17 6.44

PO | 316 55,616 21.02 11.12

RO | 10.7 18,832 7.12 3.77

SI | 29.2 51,392 19.43 10.3

SK | 174 30,624 22.92 6.12

FI | 522 91,872 34.73 18.37

SE | 51.6 90,816 34.33 18.16

UK | 40.7 71,632 27.07 14.33

HR | 29.2 51,392 19.43 10.3

EU 415 61,971 667.24 (total sum) 346.97 (total sum)
(average) (average)

2006 Mean Hourly Earnings By Main Economic Activity And Occupation* + adjustment to 2010 Prices + Non wage Labour Costs + 25% Owverhead
ESTAT: Structure of Earninas Survey - NACE rev 1.1: C to O not L. For full breakdown of calculations, contact SG C1

2008 Total Number of Hours worked and paid in each MS per Yr.
ESTAT: Number of employees, hours actually worked and paid - Nace Rev. 2 (Source LCS 2008)

Averages: by occupation**, by country

Core hourly earnings data extracted, January 2012 and last updated, 20/10/10. Some 2006 data is missing and replaced by 2002 figures. In such
cases a higher (02-10) wage development rate added.

In order to generate a reliable EU hourly wage average for each occupation it is necessary to factor in the relative number of hours worked in each MS,
rather than adding all earnings and then dividing by the number of the MS. The table first calculates the fraction of EU production taken up by each
MS. This fraction then determines the level at which each MS is represented in the final average i.e. the higher the fraction, the more the average will
be dependent on that MS's typical earnings.



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:ET%2012;Code:ET;Nr:12&comp=12%7C%7CET
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:FR%2048;Code:FR;Nr:48&comp=FR%7C48%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:CY%2045;Code:CY;Nr:45&comp=CY%7C45%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:MT%2020;Code:MT;Nr:20&comp=20%7C%7CMT
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:AT%2057;Code:AT;Nr:57&comp=57%7C%7CAT
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:SE%2051;Code:SE;Nr:51&comp=SE%7C51%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RMA&code2=&gruppen=Link:HR%2029;Code:HR;Nr:29&comp=HR%7C29%7C

15. Annex VII: Technical changes to the CPC Regulation (including updating of its
annex and of its database)

Apart from the main changes subject to this impact assessment, there will be a few
technical amendments aimed at clarifying existing provisions or ensuring coherence with
other instruments, which do not have significant impacts or which are aimed at
introducing changes which would be undertaken anyway to improve the functioning of
the current CPC Regulation (e.g. revamping of the CPC database) and/or to update the
list of consumer legislation contained in the Annex of the CPC Regulation. In addition,
the Commission Decision implementing the CPC Regulation™®® will be updated or
replaced to reflect the changes introduced in the revised proposal.

15.1. Clarifying existing provisions

Clarifications will be proposed, e.g. for Articles 2-3, 5, 6, 8, 10, 14, 18, 19 and 20.
Amendments to definitions and terminology used to take into account the entry into force
of the Lisbon Treaty (Article 3), as well as new legislation (e.g. reference to the new
commitology legislation and amendment of Article 19 in this respect).

15.2. Changes to the CPC database

The CPC Regulation (Article 10) mandates the Commission to maintain an electronic
database where the information related to mutual assistance requests and alerts is stored
and processed. To this effect, the Commission put in place the CPC System (CPCS).
Since 2007 the CPCS has been improved to allow the CPC authorities to exchange
information and documents pertaining to mutual assistance requests. The tool has been
duly notified to the data protection authorities and to the European Data Protection
Supervisor (EDPS). The recommendations of the EDPS and the Article 29 working party
have been duly implemented.

The biennial reports, the 2012 external evaluation and contacts with CPC authorities
indicate a growing dissatisfaction with the CPCS database, in particular users emphasise
that the CPCS is not user-friendly and report problems with access rights, quality of
access and speed of the tool. Almost all CPC authorities have called for substantial
improvements to be made to the CPCS or for its replacement, pointing that the lack of
well-functioning IT tool is also a technical barrier to effective and efficient CPC
cooperation.

The Commission plans to undertake a substantial revamp of the CPC System because it
has reached the end of its lifespan, also taking into account the changes which would be
introduced in the CPC Regulation (e.g. categorisation of the alert mechanism and
granting access to third parties to post alerts for information; new EU level procedure to
tackle widespread infringements).

15.3. Update and consolidation of the Annex of the CPC Regulation

The CPC Regulation's Annex has been progressively updated to reflect the evolvement of
EU consumer protection legislation. The evaluation of the CPC Regulation looked into

18 Commission Decision of 22 December 2006 implementing Regulation (EC) No 2006/2004 of the
European Parliament and of the Council on cooperation between national authorities responsible for the
enforcement of consumer protection laws as regards mutual assistance, OJ L 132, 6.2.2007, p. 192.


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:2006/2004;Nr:2006;Year:2004&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=ABL&code2=&gruppen=Code:L;Nr:132;Day:6;Month:2;Year:2007;Page:192&comp=

the appropriateness of the Annex of the CPC Regulation. Among other matters, it also
looked at the possible extension of the CPC cooperation to Business-to-Business (B2B)
legislation*®’. B2B provisions are laid down in acts like the misleading and comparative
advertising legislation'®®, where it is acknowledged that micro and small businesses face
the same difficulties as consumers when trading cross-border. The evaluation concluded
that while there was some rationale for the inclusion, there was little support from the
CPC stakeholders as B2B was not their main responsibility. Further, changes to
substantive consumer laws concerned would be necessary to extend the protection to
B2B relations and only subsequently enable responsible national competent authorities to
enforce these aspects. The inclusion of B2B aspects was therefore not recommended®.

Regarding consumer relevant legislation, several pieces of legislation which lay down
important consumer rights are currently outside its scope. The external evaluation
therefore concluded that a limited update could be necessary based on the following
criteria: impact on the collective interests of consumers; cross-border relevance; public
enforcement dimension; and consistency with the sectorial and horizontal legislation
currently listed in the Annex.

The Commission has taken into account the external evaluation's findings and examined
the relevant pieces of legislation. The Annex therefore should be updated to offer a
consolidated view for consistency purpose: clarify the inclusion of the Consumer Rights
Directive'® and include the Mortgage Credit Directive™®, the Rail Passenger Rights
Regulation'®?, the Regulation on rights of disabled persons and persons with reduced
mobility when travelling by air'*® and pricing provisions of the Air Services
Regulation®®*. In view of the development of e-commerce within the Single Market and
the need to ensure maximum access to and proper use of distance payment means,
inclusion of the Payment Services Directive'® and the Payment Accounts Directive™®

87 p 9 of the evaluation report.

188 Directive 2006/114/EC concerning misleading and comparative advertising, 0J OJ L 376, 27.12.20086,
p. 21.

189 In January 2016, the Commission published a roadmap on the REFIT Fitness check of consumer law
(http://ec.europa.eu/smart-requlation/roadmaps/docs/2016 _just 023 evaluation_consumer_law_en.pdf).
Next to their application in the business-to-consumer (B2C) relations, the Fitness Check will analyse the
need and potential for the application of the existing consumer rules also in business-to-business (B2B)
transactions, in particular the transactions with the SMEs, by taking account of the B2B rules already laid
down in the Misleading and Comparative Advertising Directive, and in transactions between businesses
and non-for-profit entities that do not qualify as consumers under the current rules. The Fitness Check will
also analyse the issues arising in consumer-to-consumer (C2C) transactions (increasingly relevant due to
the rise of the sharing economy) and in consumer-to-business (C2B) relations.

1% Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer
rights, OJ L 304, 22.11.2011, p. 64.

91 Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on credit
agreements for consumers relating to residential immovable property, OJ L 60, 28.2.2014, p. 34.

192 Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 2007 on
rail passengers’ rights and obligations, OJ L 315, 3.12.2007, p. 14.

1% Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 2006
concerning the rights of disabled persons and persons with reduced mobility when travelling by air, OJ L
204, 26.7.2006, p. 1.

1% Regulation (EC) No 1008/2008 of the European Parliament and of the Council of 24 September 2008 on
common rules for the operation of air services in the Community, OJ L 293, 31.10.2008, p. 3.

1% Directive 2007/64/EC of the European Parliament and of the Council of 13 November 2007 on payment
services in the internal market amending Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 2006/48/EC
and repealing Directive 97/5/EC, OJ L 319, 5.12.2007, p. 1.

19 Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 on the
comparability of fees related to payment accounts, payment account switching and access to payment

accounts with basic features, OJ L 257, 28.8.2014, p. 214.
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should be also proposed. In addition, the 2015 Single Market Strategy concluded that
Article 20 of the Services Directive'®’ lacked an efficient cross-border cooperation
mechanism and should therefore be included in the CPC Regulation's Annex.

The interaction between the CPC system and the cooperation and specific remedy
systems in the sectorial legislation already included or to be added to the Annex of the
Regulation have also been examined in order to ensure that there is no duplication of
remedies and that the hierarchy of actions is clear. The CPC Regulation applies when
collective economic interests of consumers are concerned and provides for general
enforcement tools used in a cross-border context (lex generalis). Therefore, the specific
mechanisms under sectorial legislation (i.e. in the transport sector) have to be used first
(lex specialis) e.g. for consumer compensation, assistance and care.

Specifically, the Regulation on air passenger rights provides for the appointment of
national enforcement authorities (referred as 'NEBs'), and in most Member States the
NEBs were also designated as enforcement authorities under the CPC system (e.g.
Sweden, Romania, Hungary, Malta, Latvia, UK). There is an informal network of the
NEBs who share information and discuss enforcement issues. Currently, NEBs act
mainly with regard to incidents under their jurisdiction (by airlines of any nationality). It
would not have a legal mandate to address an incident that occurred in another State even
if it concerned its own consumers and may not have a mandate under national law to
assist with enforcement in another State. Most of these enforcement tools are therefore
focused on domestic enforcement and do not take into account the specific needs of
cross-border enforcement.

The CPC Regulation is without prejudice to the existing EU rules concerning the powers
of national regulatory bodies established by EU sectorial legislation. Where appropriate
and possible these bodies should use the powers available to them under EU and national
law to cease or prohibit infringements under the CPC Regulation.

Further,the sectorial rules on compensation for infringements, such as the rules in the air
transport sector fully apply to the calculation of compensation for harm from
infringements of such sectorial rules. Where the EU sectorial legislation does not apply
to the compensation for the harm caused by infringement, the compensation should be
established based on applicable national law (CPC Regulation does not containg
provisions on calculation of compensation).

Regarding cross-border cooperation among national authorities, certain sectorial
legislation also foresees a formal exchange of information and/or assistance (see the table
below). However, the CPC cooperation mechanism goes further than the latter
cooperation as it imposes a duty on competent authorities to efficiently address
malpractices. Therefore the CPC cooperation is complementary and would be used when
a mere exchange of information is not sufficient to stop malpractices with a cross-border
dimension. In addition, when enforcement actions are undertaken under the CPC
Regulation, the competent authorities have to apply the provisions, e.g. on sanctions and
remedies, of the substantive law which is listed in the Annex of the CPC Regulation, or
of national law.

197 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on services
in the internal market, OJ 376, 27.12.2006, p. 36.
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Therefore, the CPC Regulation complements EU sectorial rules on cooperation among
sectorial regulators and EU sectorial rules on compensation of consumers for harm from
infringements of these rules, in cross-border context. The CPC Regulation plays a safety
net role in case of repeated breaches by one or several operators. The CPC Regulation is
without prejudice to other cooperation systems and networks set by EU sectorial
legislation. In fact it furthers cooperation and coordination among networks of regulatory
bodies established by EU sectorial legislation and CPC competent authorities.

114



*Aejap 10 UOIIL||22UBD 0} ANp SSO|
0} 108dsas yum sabewep Buiysas wody sisbuassed apnjoaid
10U saop uone|nfay a8yl eyl SalLR|D TZ oIy SIUBAD

SNOL/BA 0] 8NP UOIBWIOJUI pue ‘8duRISISSE ‘Juawasinguiial _mw_mw_mq\dmwwﬁv
‘Uolresuadwod Jo) Sa|NJ ysijgeIse GT-ST SojoIuy  “(uodsuesn SAEMIOTEM
aAIeUIL[e ‘Bunnol-al quawasinquiial) Buipaeoq pasngal usaq pUE|UI pue  ©ag e
Wiapl | 8ABY OYM SJIaLLINSUOD Pajgesip 10) Salpallal N0 S18s § a1y 1odsue.) Jre Joj Se SWSIURYI8LW JejIWIS :
'SIBWINSUOD Pa)dajle JO 99UapISal
Ayl JOo SIseq a8yl uo WasAs OdD 8y
ulyim a1e4adood Ajewlo) pjnom saiLioyine
jusledwod DdD  eSIMIBYI0  pue  sgIN
‘9)e1S 18 SI SIAWNSUO0I JO 1S3IAIUI 8AI1I9][0
AUl Usym ‘wsiueydaw DdD ayl 01 syueyl
"JUBWIAVJ0LUS 18PJ0Q-SS0.D JO Spasu
213198ds ay) JUNOJJe OJUI BXE] 10U Op pue
JUSLLIBYIOJUS J11SBLUOP UO PasNd0) 810JaJaL)
ale S|001 UOIRIad00D JUSWSIIOIUS 3Say) ]
JO 1SO|A "81e1S Jayloue Ul JUSWS2I0US YlIM Sanssi
1SISSE 0] MB| |RUOIIRU J3pUN aepuell ® aAry JUSLUBDIOJUS SSNISIP pue UOKEULIOJUI
10U AeW pUR ‘SIBLINSUOD UMO S1I Pauiaduod 8IeyS OUM SN m..E 40 Mho\éoc [eutiojul
W41 USRS IS JaLjoue Ul palinado mm::oswsmM_cwﬂmmw_.ho%cmmumm%_ﬁwmw%mw%%km
Teyl 1UspIOUl Ue SSalppe 0] alepuew 7 :
[eBa] e aAey 1ou pnom 1 ‘(Alpeuoneu "SIaLLIed 8] J0J douUr]SISSe pue aJed Jo suonehijqo ussq w>2,mm_m_z SU} SSIEIS ISGUISIA JsoW
Aue Jo saulpre Aq) uonaipsunl syl Jspun | Jayio apiaoud 6 pue g S9pOIUY onp Sl uolresuadwod ul pue ‘(SgN, Se paLiajal) senLoyne (
SluapIoul Buluiaouod surejdwiod [enpIAIpUL | YdIYM Ul SJUBA® 18S 9 pue G ‘¢ S3JoIly "uoljesuadwiod JUBW3DI0JUS [EUONEU JO JUBWIUI0dde POOBITEE
o K au 1oy sapinoad uonenBay ayy | Uone|nbay) Iy e
1 spJeBal yum Ajurew 19 sg3N ‘Apuaiind | JO  UOIRINDJRD  J0) S9INJ  SANURISONS S18S /. 3IIUY
s1ybia asbusssed
uonoeuaqul/dejrano S|enpIAIpul wisiueyosuwl

9]qISSOdAUBILIOD

10J wsiueydaw Apawial 211193ds B J0 80Ud1SIX]

uo1e1adood  [eLWIO) B JO 30UBISIXT

uone|siba| [e110129S



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:261/2004;Nr:261;Year:2004&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1177/2010;Nr:1177;Year:2010&comp=

91T

eale
SIy1 ul saonoeldjew o14193ds uo uoleiadood
19plog-ss040  [ewJO) 4O} WSIueydsW
A8y ayr aq pinom uoneladood DdD ayl

EIN

"}Jomiau uonesadood jew.io) oN

"SI\l WO} uoljew.oyul

AJessadau |je uIelgo 03 UOISSILIWOD 3y}
smojfe pue ‘uonenbay ayl jo Burioyuow
pue BulAjdde ul 81eiado0d UOISSIWIWOD
3yl pue SN eyl salinbal 9z 9PNV

(xouuy
0dD 0wl Anus mau)
(suoisinoid Buiond A
JaydeyD) sadInIBs Ule
1o} S9INJ UOWWOI uo

8002/800T uone|nfey e

S90IAIBS [aARd |

'SEAN 10 YJoMiau [ewioful Uy ‘Apog

JUSUIBOI0JUR SSIA J3UI0 ey} 0} PBPIBMIOY | 1 o o oE_Axw_“MM
8g 01 SIA Jayioue ul Juswsburiyul ue noge mou - oooN\BS
uswdinba Aujigow pabewep | Apog 1UaWISI0JUS SN dUuO AQ PaAIsdal uoite|nBoy) e
10 150] 0} apew aq |feys uoiresuadwod Teyl saysijgeiss g1 | surejdwod sasnbal  GT 9Oy S \E. Buijjanen suosJad
3101y "Bunnol-aJ1 1o ‘quawissINquiIal ‘AITRUIB)E UR PaJayo | Yyoes Ul Apog JUSWSJI0MUS U Saysl|gelss _om_%m__o 10 sbly e
wap! | a;e Buipieoq pasnjas sisbusssed 1eyl sasinbal ¢ IV | T 901UV Modsuen Jdie 10} Se JejiwIS : :
"wisiueyosw (Xauuy
Burpuey 1urejdwod e aAry 01 sBupfelIspun saiinbal /zZ 3]0y 4D ey ol Anus
uswdinba Aljigow Joy uonesuadwod Sassauppe Gz 9oy mou - SQN\HRH
"SaIpaWwal dJuRISISSe pue Bunno-al pue  ‘syuswiasinguilal uone[nBey) ey e
wap! | ‘sjuswAed uonesuadwod ssalppe 8T-9T pue €T SV uodsueay Jre J0J Se SwSIuRYIaW JejIwIS : ;
‘Aejap 1o
UoIR[|99UBD 0] 8NP $SO| 03 103dsal yum sabewrep Buixaas wo.y
siobuassed apnjoaid jou ssop uonenbal syl Jeyl SaljLelo
22 921Uy "S30UBISWNIIID SNOLIBA 0} anp Uolewlojul pue
‘90UBISISSE ‘JUBWASINqWIa) ‘uoilesuadwod oy sajni ysijgelss
T2-6T Ppue /T S8y ‘(uodsuen aaneulsye ‘Bunnol-al
‘Juawssinquial) Bulpleoq pasnial Usaq 8ABY OYM SIBWNSUOI (T102/18T
pajgesip o) Salpawal N0 S18s T dJ9IMY 'JUSpIdJe JO 3sed uonenBay)
Ul 90UB)SISSE 10J Salpawal 19s pue ‘abebbn| Jo sso| 10 ‘yiesp 47209 ucm sng e
wap! | ‘Anfur jeuosiad 1o} uonesuadwod ysijgeiss g pue / Sajoily uodsueay Jre J0J Se SWSIuRYISW JejIwIS



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:181/2011;Nr:181;Year:2011&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1371/2007;Nr:1371;Year:2007&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1107/2006;Nr:1107;Year:2006&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1008/2008;Nr:1008;Year:2008&comp=

LTT

18A02 0] $8sed urendd ul Asewusws|dwod
30 JaAaMOY [|IS PIN0Y uoneladood DdD
3yl ‘JanamoH (08 a]o1u Japun sjurejdwod

Bunpuey Joy  pareubissp  ssnoyIne
weladwoos 01 Adde ospe  suonebijqo
9sayl Jayleym Jesd  1ou) suonehijgo
abueyoxa uonewJoul pue uonessdood

10) sapinoid 8ANoaIIA B JO $Z BJdIY

"aep 1gap 8y} Jale syuow
€T UeU] Jo1e| OU Paliou udaqg sey Japinoid 921A19s JuswAed
3yl eyl pepinoid punjas slelpawwl ue o1 ybu 8yl sey
ay/s ‘UN0J9. JaY/SIY WL apew Uuaag Sey 1igap pastioyineun
Ue Jeyl Sasi[eal JBWNSUOD ® J| :SHQSP pasiioyineun e

:s1yb1 punyas Jo sadAl 8.y} ale alay] "SUOIIPUOD
UleLI8d  JBpun  1UNOJJe UB  WOJ} SHGSP  Pasioyineun
10 WaA9 8yl ul sybi Jswnsuod s1a8104d 8AIBIIQ BYL

8WOS "9AldBIId 8yl Ul UMOp  pIg|
Sjuswalinbal ayy 01 wensind paydope me|
[euoneu Jo suoisinoid ay1 yim aoueljdwod
ainsus 01  passmodws  sanLioyne

ay1 Aq paltaisiulwipe ate Ajaandadsal (1)18
pue (T)08 $o|o1y ul 1o} papiao.d sanjeuad
pue sainpadoid swurejdwod ayp eyl ainsua
0] SOlelS JBquiBN Ssalinbal Zg8 9joIlY

(xeuuy
2dD ol Anus mau)
S3VINISS JuBWAed

uo ¢9//00¢ aAIRIIg e

“eaJe SIy1 ul
saonoeidew 214193ds uo uoiesadood Jew.oy
10} wisiueydsw sy si uoneladood D4 8yl

‘uoseas Aue Buialb inoynm pue Ajeuad 1noyim
10RJ1U0D BUl WoJ) [emelpylim Jo 1ybu sannbal 9 a0y

ON

ERIINER
[eloueuly  JaWINSUOID
Jo Bunarew sourlSIp
ay Buiuizou0d

03/99/200¢ dAdaIIg e

"eale siyl ul
sao1oeidew 214193ds uo uoleladood Jew.oy
10} wisiueydsw 8yl si uonetadood Dd ayL

‘sybu
s,Jolpalo 01 Aued paiyr Jo Juswubisse Jo JuaAs Ul suonebjgo
subisse /T 321Uy “JuawAedal AJJes 10} S9NJ BAIURISONS S19S
9T 9|21y ‘uoseal Aue Bulalb noyum pue Ajjeuad noyim
10BJ1U0D 8Y) WOJY [emeIpyliM Jo B yuoy $I18S #T 391UV

‘dnoJf 1adxs ewlojul uy

slawinsuoa 1oy
Sjuswaalbe Upald uo
J3/87/800¢ @ARIIQ

$9JIAJBS [e1oURUIA

S10B11U02
abueyoxa pue afesal
‘7onpoud Aepijoy
2a2 SIL Ul wJer-buo]  ‘areysswin
saonoeidew 214193ds uo uonesadood Jew.oy U 93 wm.ﬂ%mﬁw .
10} wisiueydsw ay} si uonetadood DdD ayL ‘TemeipylMm Jo 1yBi 8yl 1oy sapinoid 9 311Uy 3UON U
"S10.113 Wa1sAs Buiyooq oy Ajiger)
lapesy saysi|qelsa Tz 91Uy (99} Inoyum
uoneulwlal ‘sebewep Joj uonesuadwod
‘pungal ‘uononpas  aoud)  O3/FTE/06 s1noy aBexjoed
UBY) SaIpawWal pajielap 840w 1IN0 18S T pue oue sKepijoy aBesoed
‘eT ‘TT ‘0T S8y "8AIalIp [aAe.] abexoed ‘onen : aBexped
3yl Jo syuswaburiyul 01 saijdde uonenboy 39eq 1odsued) Jusjeainba ‘sjuswabuelie o NIAVTE/06
0dD 8y ey sayuep  (N3/0€2/STOZ) | aAeussie  sjgenuns  ‘Ajeuad  InoyUM  [EMEBIPYIIM NeTe [10UN0D e
[aneJ] abexoed uo aANdBIIP GTOZ MaU 8yl | ‘uonesusdwod Buipnjoul SaIpswal Yuoy SIS ¢ 9oy 3UON T :



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:90/314/EEC;Year:90;Nr:314&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2008/122/EC;Year:2008;Nr:122&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2008/48/EC;Year:2008;Nr:48&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2002/65/EC;Year:2002;Nr:65&comp=

8TT

"AIunod Jsy)
Ul SI3WNSUOI ||e 10} S)UNOIJR JISeq 01 SSA0Je Asea asjuesenh
0] dABY ||IM S31RIS JaQUUBJ\ JoASMOH "Suoinisul 11pald Jo
Jaguinu jua1oiyns e Ag J0 suonnasul Ipald [e Ag s/awnsuod
0] palojJo ale sainjesa) 9ISeq UM  SUNodde  JuswAed
Jaylaym apIoap 01 SaIelS JaquidlN Byl Joy SI 3| “uolenus
[eloueUly J18Yl JO 9ARDadsalll S8IIAJS Junodde juawAed

ueadoin3 Jo sedidsne ayl Jspun bBunoe
asoy1 aq pInoys sanoyine usiedwod syl
‘saniioyIne 1us1adwiod Usamiag uolnjosal
aindsip  pue  abueyoxs  uoIEWIOLUI
‘uonesadood  Jo  sasodind Byl o4

"S9IIAIOR UoISIAIadNS 10
uonebnsaeAul ul uonesadood ‘uolew.olul
Jo  8bueyoxa  Buipnpur  ‘sanuoyne
juaredwod usamiag uolneiadood Aloyebijgo
N0 sjjads A Jaxdeyd ‘upasd sbebuow uo

(xeuuy 0dD
ayl owl Anus mau
- $S329® pue Bulydlms
$93} Jo AlljIgesedwo)
Sunodoe juswAed uo

N3/26/¥10¢ 9Ad8IId

WiapI | 21Seq $$829€ 01 SIBWNSUOI [[e o) 1ybL e Sa1eald 9ANdalIg 8yl | 8A18IIQ 8y} 4O suoisiaoid 8yl 01 Jejlwis
‘Hpaltd ay) Jo
1502 |B101 8y} Ul UondNPaJ B 0] ‘suonipuod 01 19algns ‘papnus
SI pue AlJes upato ayr Aedas 01 Gz 9jo1My Jepun bl sy}
sey Jawnsuod ayr ‘uonippe uj “(y10q Jo remelpyim Jo ybu ‘sayndsip
"eale | e Jo pouad uonodslyal e eIA) Juswaaibe 1pald ayl Aq punoq | Buiajosas  ul  douelsisse  sAloyiny
ay} ur wswabunyul ueadoing-ued e ssaippe | Bulag a10jeg awil JUBIOIINS Sey Jawnsuod ay) Jeyl sainsua | Bupjueg  ueadoing  pue  ‘BAdalIp

0] papaau SI UOIIJ. JUSWSII0JUS PaleUIpIo0d
uaym "Ba ‘sased ureusd ul Arejuswis|dwod
30 JaAaMOY [|IS PIN0Y uoneladood DdD
3yl -abueyoxa uolewlojul puokaq Buioh
sanLioyine Huowe wsiueydsw uoneiadood
dlelogeld ue umop SsAe| aARdalNId dylL

yT 8oy ‘69 uswsaibe 1paso syl ojul Bulisiue 81048q
spJenBajes Sureluod 8AIlaIId 8yl ‘edIApe B|qeljd) alow
pue sueo| ayr Aedal 01 AljIge SISWNSUOD JO SJUSLUSSISSE
Jlanegq  ‘199ys  uolewloju]  pasipsepurls  ueadoing
panoidwi ue Jo suesw Aq sueo| afefliow U0 uolRWIOLUI
d|gepuelSIapuUN BJ0W pue JaJeajd salinbal aAnRdaNIQ YL

siy1 Jo sesodind 1oy julod 109€IUO0D BUO
JO 1UBWIYSI|geIss ‘SaniANoe uolsiAIadns o
uonebnsaAul ul uoneladood ‘uolew.oul

(xeuuy
2dD o Anus mau)
1patd abebuow  uo
N3/LT/7T0Z 8AnoaId

“gale ay) Ul Juawaburyul
ueadoin3-ued e ssalppe 01 papaau SI UoIoe
1UBWSJIOJUS PaleUIPIo0d Usym Jejnained
ur ‘6'a ‘aAdalIQ 8yl JO Al pue Il ML
ay1 ul papinoid suoisinoid Jo sjuswiabulijul

"uonealnoal Jadoid
uIeIgqo puUB SYIUOW £T UIYHNM 10413 3yl abusjfeyd o1 pamojfe
Sl Jawnsuod ayl ‘@d1my pred Jo ale| pred ‘qunowe Buoim
3yl paugap ‘Aed 0y pajres ‘68 ‘yuswAed ayy Buissesoid ul
ayeIsiw e apew Japinoad adialas JuswAed ayp Ing uonoesue.]
3yl pasuoyine Jawnsuod e J| :Buissadsoad 1094400U] e

‘resnyal su Aynsnl Jo sAep usy
UIYNIA JBWINSUOI 8y} asinquiial 03 sey uayl Japiaoid 901AI8S
juswAed ayl "syeam ybia ulyum apinoad 821AI8s JuawiAed
3yl Bunoeuod Ag 1 abuajeydo 01 pspnus SI JBWNSUOD
3y} ‘paroadxa aney Ajqeuoseal pinod ay/s Jeym Jou si paligap
junowe ay) pue ‘sbuiooq Jed Jo 810y Joj JuswAed pred
© 10 11gap 19a41p & ybnoay: B8 ‘unowe ay) Buiels Inoyum
wwswAed pasuoyine sey Jawnsuod e J| :Buibieyodanp e

Jo  abueyoxe  Buipnpoul  ‘sanuoyine
juaredwod usamiaq uoneladood
Aiojebiigo o sppds €T Jewdeyd

‘I4°‘0d

‘17 °A1 ""4 ‘33 'MQ 68 ‘'senioyine Ddo
OS[e aJe 8AIN0AIIQ SAJIAISS JusWAed 8yl
10 08 9oy Japun sjurejdwod Buijpuey
1o} pareubisep  senuoyne  jusledwiod



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2014/17/EU;Year:2014;Nr:17&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2014/92/EU;Year:2014;Nr:92&comp=

61T

"seonoeldew
21119ads uo uoneladood [ewioy
1o} wsiueyssw ayr sspinoid DdD aylL

3UON

3UON

00T 01 98 sa|ollY
:asn uewny Joy sinpoud
[eudipsw 01 Bunejal
9pood  Alunwwo) 8yl
uo D3/€8/T00C 3AndaIIQ

"9AI}RIIJ SIYl Jspun sannp
J18yy 1no Auied 03 Jepio ul g3 Jo sedidsne
ayl Jepun Bunoe ssnuLoyINE 8yl Yim
91e1adood Asyr eyl papiaoid sanlioyne
[euolleu Jaylo 1o ‘0TOZ/S60T uonenbay
ur o 18s  se  ‘Aluoyiny  Bupjueg



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=VER&code2=&gruppen=Link:1093/2010;Nr:1093;Year:2010&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=105389&code1=RIL&code2=&gruppen=Link:2001/83/EC;Year:2001;Nr:83&comp=

