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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE DELEGATED ACT

The delegated act sets out the conditions and procedures for determining whether
irrecoverable amounts are to be borne by the Union budget or by the Member State in
question.

2. CONSULTATIONS PRIOR TO THE ADOPTION OF THE ACT

The group of experts on the Fund for European Aid to the Most Deprived was consulted at its
meeting on 9 March 2016.

3. LEGAL ELEMENTS OF THE DELEGATED ACT

The fifth subparagraph of Article 30(2) of Regulation (EU) No 223/2014 provides that the
Commission is empowered to adopt a delegated act in accordance with Article 62 of
Regulation (EU) No 223/2014 laying down the conditions and procedures to be applied to
determine whether amounts which are irrecoverable shall be reimbursed by Member States.

Under the fourth subparagraph of Article 30(2) ‘[w]hen amounts unduly paid to a beneficiary
cannot be recovered and this is a result of fault or negligence on the part of a Member State,
the Member State shall be responsible for reimbursing the amounts concerned to the budget of
the Union’.

The fourth subparagraph of Article 30(2) also provides that Member States may decide not to
recover an amount unduly paid if the amount to be recovered from the beneficiary, not
including interest, does not exceed EUR 250 in contribution from the Fund. The delegated act
specifies that in such a case no information needs to be provided to the Commission under
this Regulation.
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COMMISSION DELEGATED REGULATION (EU) .../...

of 30.6.2016

supplementing Regulation (EU) No 223/2014 of the European Parliament and of the
Council with regard to the conditions and procedures to determine whether amounts
which are irrecoverable shall be reimbursed by Member States concerning the Fund for

European Aid to the Most Deprived

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 223/2014 of the European Parliament and of the
Council of 11 March 2014 on the Fund for European Aid to the Most Deprived® and in
particular the fifth subparagraph of Article 30(2) thereof,

Whereas:

1)

(2)

(3)

In accordance with the fourth subparagraph of Article 30(2) of Regulation (EU)
No 223/2014, where an amount unduly paid to a beneficiary cannot be recovered and
this is a result of fault or negligence on the part of a Member State, the Member State
is responsible for reimbursing the amount concerned to the budget of the Union.

The document on irrecoverable amounts? submitted by the certifying authority to the
Commission as part of the annual accounts, in accordance with Article 49(1)(b) and
Article 48(a) of Regulation (EU) No 223/2014, each year from 2016 until and
including 2025, establishes the irrecoverable amounts broken down by type of
expenditure. That document should also include explicit information regarding the
amounts that should not, according to the Member State, be reimbursed to the Union
budget, in particular by demonstrating the administrative and legal measures taken by
the Member State to effectively pursue the recovery of the irrecoverable amounts.
However, as that document refers to amounts previously included in certified accounts
submitted to the Commission, it should be submitted for the first time in 2017.

In accordance with point (b) of Article 33 and with Article 49(1) of Regulation (EU)
No 223/2014, deductions made before the submission of certified accounts cannot be
considered as recoveries if they relate to expenditure included in the final interim
payment application of a given accounting year for which the accounts are prepared. It
should therefore be clarified that the information on irrecoverable amounts submitted
under this Delegated Regulation should only concern amounts already included in
certified accounts previously submitted to the Commission.

0OJ L 72,12.03.2014, p. 1.

Appendix 4 to Annex V to Commission Implementing Regulation (EU) 2015/341 laying down detailed
rules for implementing Regulation (EU) No 223/2014 of the European Parliament and of the Council as
regards the models for submission of certain information to the Commission (OJ L 60, 4.3.2015, p. 1).

3

www.parlament.gv.at

EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=ABL&code2=&gruppen=Code:L;Nr:72;Day:12;Month:03;Year:2014;Page:1&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:2015/341;Year2:2015;Nr2:341&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=VER&code2=&gruppen=Link:223/2014;Nr:223;Year:2014&comp=
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=110232&code1=ABL&code2=&gruppen=Code:L;Nr:60;Day:4;Month:3;Year:2015;Page:1&comp=

(4)

(®)

(6)

(7)

In order to allow the Commission to decide whether the irrecoverable amounts should
be reimbursed to the Union budget, the Member State should submit the required
information, at the level of each operation and beneficiary, before the deadline for the
submission of accounts set in Article 59(5) of Regulation (EU, Euratom) No 966/2012
of the European Parliament and of the Council®. In accordance with that provision, it
should also be possible to extend the deadline for the document on irrecoverable
amounts.

It is necessary to establish criteria that will enable the Commission to assess whether a
Member State has been at fault or negligent in the recovery during the administrative
and legal measures. The presence of one or more of these criteria should not
automatically mean that the Member State has in fact been at fault or negligent.

For reasons of legal certainty, the Commission should conclude its assessment by a
given deadline and Member States should react to the Commission’s assessment by
another given deadline. For the same reasons, the Commission should be able to
conclude its assessment even where the Member State does not provide additional
information. However, in cases preceding a bankruptcy or of suspected fraud, as
referred to in the third subparagraph of Article 30(2) of Regulation (EU) No 223/2014,
the deadlines should not apply.

Pursuant to the second sentence of the fourth subparagraph of Article 30(2) of
Regulation (EU) No 223/2014, a Member State may decide not to recover from a
beneficiary an amount unduly paid at the level of an operation in the accounting year
concerned that does not exceed EUR 250, not including interest, in contribution from
the Fund for European Aid to the Most Deprived (‘the Fund’). In this case, the amount
does not need to be reimbursed to the budget of the Union. No information will be
requested on such de minimis amounts,

HAS ADOPTED THIS REGULATION:

Article 1
Submission of information on irrecoverable amounts

Where a Member State considers that an amount unduly paid to a beneficiary,
previously included in certified accounts submitted to the Commission, is
irrecoverable, and where it has concluded that this amount should not be reimbursed
to the Union budget, the certifying authority shall submit a request to the
Commission to confirm that conclusion.

The certifying authority shall submit a request referred to in paragraph 1, at the level
of each operation, in the form set out in the Annex to this Regulation by way of the
electronic data exchange system referred to in Article 30(4) of Regulation (EU)
No 223/2014.
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Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council on the financial
rules applicable to the general budget of the Union and repealing Council Regulation (EC, Euratom)
No 1605/2002 (OJ L 298, 26.10.2012, p. 1).
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The Member State shall submit a request established in accordance with paragraphs
1 and 2 each year from 2017 until and including 2025 by 15 February with regard to
the previous accounting years. The Commission may exceptionally extend the
deadline to 1 March, upon request by the Member State concerned.

Article 2

Conditions for determining fault or negligence on the part of the Member States

The following criteria are indicative of fault or negligence on the part of the Member State:

(a)

(b)

(©)

(d)

(e)

(f)

(9)

(h)

(i)

the Member State did not submit any description of the administrative and legal
measures, with dates, taken by the Member State to recover the relevant amount (or
to reduce or cancel the level of support or withdraw the document setting out the
conditions for support referred to in Article 32(3)(c) of Regulation (EU)
No 223/2014, where such a withdrawal is subject to a separate procedure);

the Member State did not provide a copy of the first and any subsequent recovery
order (and of any copy of the document reducing or cancelling the level of support or
withdrawing the document setting out the conditions for support referred to in Article
32(3)(c) of Regulation (EU) No 223/2014, where such withdrawal is subject to a
separate procedure);

the Member State did not provide the date of the last payment of the public
contribution to the beneficiary of the given operation and a copy of proof of this
payment;

the Member State, after detection of the irregularity, made one or more undue
payments to the beneficiary in relation to the part of the operation that was affected
by the irregularity;

the Member State did not send the document reducing the level of support or
withdrawing the document setting out the conditions for support referred to in Article
32(3)(c) of Regulation (EU) No 223/2014, where such withdrawal is subject to a
separate procedure, or take any equivalent decision within 12 months of the detection
of the irregularity;

the Member State did not initiate the recovery procedure within 12 months of the
support being definitively reduced or cancelled (either after an administrative or
judicial procedure or by agreement of the beneficiary);

the Member State did not exhaust all recovery possibilities available under its
institutional and legal framework;

the Member State did not provide documents relating to insolvency and bankruptcy
procedures, where applicable;

the Member State did not reply to the Commission’s request for further information
in accordance with Article 3.
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Article 3

Procedure to determine whether an irrecoverable amount shall be reimbursed by

Member States

Based on the information submitted by the Member State in accordance with Article
1, the Commission shall assess each case in order to determine whether the failure to
recover an amount is a result of fault or negligence on the part of the Member State,
taking due account of specific circumstances and the institutional and legal
framework of the Member State. Where one or more of the criteria listed in Article 2
is fulfilled, the Commission may still conclude that the Member State has not been at
fault or negligent.

By 31 May of the year in which the accounts are submitted, the Commission may:

(@) request the Member State in writing to submit further information on the
administrative and legal measures taken to recover any Union contribution
unduly paid to beneficiaries; or

(b) request the Member State in writing to continue its recovery procedure.

Where the Commission has taken the option referred to in point (a) of the first
subparagraph, paragraphs 5 to 8 shall apply.

The deadline set in paragraph 2(a) and (b) shall not apply to irregularities preceding a
bankruptcy or to cases of suspected fraud.

If the Commission does not act pursuant to and by the deadline set in paragraph 2,
the Union contribution shall not be reimbursed by the Member State.

The Member State shall reply within three months to the Commission’s request for
information sent pursuant to paragraph 2.

If the Member State does not submit further information as requested pursuant to
paragraph 2, the Commission shall continue its assessment based on the information
available.

Within three months of receiving the reply from the Member State, or, in the absence
of a reply by the deadline, the Commission shall inform the Member State where it
concludes that the Union contribution should be reimbursed by the Member State
setting out the basis for its conclusion, and requesting the Member State to provide
its observations within two months. If the Commission does not act pursuant to and
by the deadline set in the preceding sentence, the Union contribution shall not be
reimbursed by the Member State.

Within six months following the deadline for observations by the Member State set
out in paragraph 7, the Commission shall conclude its assessment based on the
information available and, when it maintains its conclusion that the Union
contribution shall be reimbursed by the Member State, shall adopt a decision. If the
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Commission does not act pursuant to and by the deadline set in the preceding
sentence, the Union contribution shall not be reimbursed by the Member State.

For the purpose of calculating the Union contribution to be reimbursed by the
Member State, the co-financing rate at the level of the operational programme, as
laid down in the financing plan in force at the time of the request, shall apply.

Article 4

Provision of information on amounts not recovered that do not exceed EUR 250 in
contribution from the Fund

Where a Member State decides not to recover from a beneficiary an amount unduly paid at
the level of an operation in the accounting year concerned that does not exceed EUR 250, not
including interest, in contribution from the Fund, no information needs to be provided to the
Commission under this Regulation.

Article 5

Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 30.6.2016

For the Commission
The President
Jean-Claude JUNCKER
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