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EUROPEAN
COMMISSION

Brussels, 14.7.2016 
C(2016) 4415 final

COMMISSION DELEGATED REGULATION (EU) …/...

of 14.7.2016

supplementing Directive 2014/65/EU of the European Parliament and of the Council 
with regard to regulatory technical standards for the exchange of information between 

competent authorities when cooperating in supervisory activities, on-the-spot 
verifications and investigations. 

(Text with EEA relevance)
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE DELEGATED ACT

The Markets in Financial Instruments Directive (Directive 2014/65/EU) sets out a framework 
for cooperation between EU competent authorities for supervisory activities, on-site (or on the 
spot) verifications and investigations, in particular in light of the increasing cross-border 
activities and the need to ensure the effective enforcement of the rules. Article 80(3) of 
MiFID II requires the European Securities and Markets Authority (ESMA) to develop 
regulatory technical standards to specify the information to be exchanged between competent 
authorities when cooperating in supervisory activities, on-the-spot verifications and 
investigations. 

In accordance with Articles 10 to 15 of Regulation No (EU) 1095/2010 establishing ESMA, 
the Commission shall decide within three months of receipt of the draft standards whether to 
endorse them. The Commission may also endorse the draft standards in part only, or with 
amendments, where the Union's interests so require, having regard to the specific procedure 
laid down in those Articles.

2. CONSULTATIONS PRIOR TO THE ADOPTION OF THE ACT

ESMA has not carried out a public consultation on the draft Technical Standards as the 
standards relate to the exchange of information between competent authorities when 
cooperating in supervisory activities, on-the-spot verifications and investigations. ESMA 
sought the views of the Securities and Markets Stakeholder Group (SMSG) set up in 
accordance with Article 37 of Regulation (EU) No 1095/2010. The SMSG chose not to 
provide advice on these issues due to the technical nature of the standards.

3. LEGAL ELEMENTS OF THE DELEGATED ACT

These regulatory technical standards set out the information to be exchanged between 
competent authorities in order to strengthen and streamline their cooperation in supervisory 
activities. As a result, market integrity and fair and orderly markets will be improved as well 
as investor protection will be reinforced. These benefits will be achieved by the ongoing 
information sharing, assistance in sending information requests, and cooperation in cross-
border investigations between competent authorities.

While bringing considerable benefits in terms of investor protection and market oversight, this 
regulation does not impose any additional obligations on market participants. All costs 
involved concern competent authorities (costs for transmitting and processing data, and for 
establishing cooperation agreements). Furthermore, these regulatory technical standards will 
mitigate the effects of the mentioned costs for competent authorities as a consequence of the 
standardisation of formats and contents of the agreements. 

Articles 1 defines the scope of application of the delegated act.

Articles 2 to 4 set out the information to be exchanged between competent authorities. 
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Article 5 provides that the Regulation shall enter into force on the twentieth day following 
that of its publication in the Official Journal.
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COMMISSION DELEGATED REGULATION (EU) …/...

of 14.7.2016

supplementing Directive 2014/65/EU of the European Parliament and of the Council 
with regard to regulatory technical standards for the exchange of information between 

competent authorities when cooperating in supervisory activities, on-the-spot 
verifications and investigations. 

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union, 

Having regard to Directive 2014/65/EU of the European Parliament and of the Council of 15 
May 2014 on markets in financial instrument amending Directive 2002/92/EC and Directive 
2011/61/EU1, and in particular, the third subparagraph of Article 80(3),

Whereas:

(1) The information to be exchanged in accordance with Directive 2014/65/EU should be 
of a sufficient scope and nature to allow competent authorities to discharge their 
supervisory duties and functions effectively. Consequently, it is necessary for 
competent authorities to be able to exchange information that enables them to 
supervise the conduct of natural and legal persons in their respective jurisdictions. 

(2) In order for competent authorities to be able to effectively monitor investment firms, 
market operators and data service providers, it is important for them to exchange 
relevant information on: general background information and constituting documents 
(including national incorporation documents, or other documents that provide an 
insight into the structure and operational activities of an entity); information relating to 
the authorisation process; information relating to the management bodies of 
investment firms, including for example information that can verify the suitability of 
members of the management body such as their work experience (including their 
curriculum vitae stating relevant education and training, previous professional 
experience and professional activities or other related functions currently required for 
the purposes of Directive 2014/65/EU); information on their reputation; information 
on shareholders and members with qualified holdings such as background corporate 
information and reputation; information on a firm’s authorisation including 
information on those firms granted or refused authorisation; information on the 
organisation requirements of regulated markets; information on the authorisation of 
data service providers; information on waivers granted or refused to categorise clients 

1 OJ L 173, 12.6.2014, p. 349.
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as ‘professional’; information on sanctions and enforcement action; information on 
operational activities and relevant conduct and compliance history. 

(3) It is important to enable competent authorities to also exchange relevant information 
for the effective monitoring of credit institutions where they provide investment 
services or perform investment activities. 

(4) In order to discharge their supervisory duties in a comprehensive manner, it is also 
important that competent authorities be able to exchange relevant information they 
may hold, including information on investment firms, market operators, data service 
reporting providers, credit institutions, financial counterparties, members or 
participants of regulated markets, multilateral trading facilities or persons exempt 
under Article 2 or 3 of Directive 2014/65/EU. In addition, competent authorities 
should be able to exchange relevant background information on persons who provide 
investment services without the required authorisation under Directive 2014/65/EU.

(5) For reasons of consistency and in order to ensure the smooth functioning of the 
financial markets, it is necessary that the provisions laid down in this Regulation and 
the related national provisions transposing Directive 2014/65/EU apply from the same 
date. 

(6) This Regulation is based on the draft regulatory technical standards submitted by 
European Securities and Markets Authority (ESMA) to the Commission. 

(7) ESMA has requested the opinion of the Securities and Markets Stakeholder Group 
established in accordance with Article 37 of Regulation (EU) No 1095/2010 of the 
European Parliament and of the Council2.

(8) ESMA did not conduct public consultations on these draft regulatory technical 
standards as these relate to the exchange of information between competent authorities 
when cooperating in supervisory activities, on-the-spot verifications and investigations 
and this was considered disproportionate in relation to the scope and impact

HAS ADOPTED THIS REGULATION:

Article 1
Scope

The information to be exchanged between the competent authority to whom a request for 
cooperation is made (requested authority) and the competent authority who makes a request 
for cooperation (requesting authority) under Article 80 of Directive 2014/65/EU may concern 
the following entities:

(a) an investment firm, a market operator or a data reporting service provider 
authorised in accordance with Directive 2014/65/EU; 

2 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 
establishing a European Supervisory Authority (European Securities and Markets Authority), amending 
Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010, p. 
84).
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(b) a credit institution authorised under Directive 2013/36/EU providing 
investment services or performing investment activities, 

(c) any other natural or legal person, or any unincorporated entity or association, 
not specified in points (a) and (b). 

Article 2 
Information to be exchanged in relation to investment firms, market operators or data 

reporting service providers

1. Where a competent authority decides to request cooperation it may request the 
following information in relation to entities mentioned in point (a) of Article 1:

(a) general information and documents relating to the constitution of the entities :

(i) information concerning the name of the entities, address of their head 
and/or registered office, contact details, the national identification 
number of the entity and excerpts from nationally held registers; 

(ii) information concerning constitutional documents that the entities are 
required to have under their relevant national legislation;

(b) information as specified in Article 7(4) of Directive 2014/65/EU relating to the 
authorisation process of an entity where such information is not present on the 
ESMA public register set-up pursuant to Article 8(1)(k) of Regulation (EU) No 
1095/2010;

(c) information relating to members of the management body, or persons 
effectively directing the business, of the entities, which have been provided as 
part of the authorisation process including:

(i) their names, personal identification number (where available in that 
Member State), place of residence and contact details;

(ii) information on the position to which such persons are appointed within 
the entity; 

(iii) an organisational chart of the management structure or identification of 
persons responsible for the activities carried out under Directive 
2014/65/EU by the entity;

(d) information necessary to assess the suitability of members of the management 
body or persons effectively directing the business of the entities, including:

(i) information relating to the work experience; 

(ii) information relating to the reputation of a member or person including:

– information on criminal records, or criminal investigations or 
proceedings, relevant civil and administrative cases, and 
disciplinary actions (including disqualification as a company 
director or bankruptcy, insolvency or similar procedures), through 
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an official certificate if available, or through another equivalent 
document;

– information on open investigations, enforcement proceedings, 
sanctions, or other enforcement decision against a person;

– refusal of registration, authorisation, membership or licence to 
carry out a trade, business or profession; the withdrawal, revocation 
or termination of such a registration, authorisation, membership or 
licence, or exclusion by a regulatory or government body or by a 
professional body or association; 

– dismissal from a position of employment or from a position of 
trust, fiduciary relationship or similar;

(e) information on shareholders and members with qualifying holdings including:

(i) the list of persons with a qualifying holding;

(ii) for shareholders who are members of a corporate group, an 
organisational chart of the corporate group indicating the activities 
carried by each firm within the group and identifying any firms or 
individuals within the group operating under the provisions set out in 
Directive 2014/65/EU; 

(iii) information and documents necessary to assess their suitability;

(f) information on the organisational structure, operating conditions and 
compliance with requirements set out in Directive 2014/65/EU including: 

(i) information on compliance and risk management policies and procedures 
that are required under Directive 2014/65/EU in relation to entities and 
their tied agents;

(ii) compliance records of the entities including information held by 
competent authorities;

(iii) information on organisational and administrative arrangements designed 
to prevent conflicts of interest as defined in Article 23 of Directive 
2014/65/EU;

(iv) in the case of investment firms which manufacture financial instruments 
for sale to clients, information on the process for the approval of each 
financial instrument including information on the target market and
distribution strategy as well as information about its review policy 
arrangements; 
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(v) with respect to investment firms, information relating to their obligations 
pursuant to Directive 97/9/EC of the European Parliament and of the 
Council3 ;

(vi) information that can be requested from investment firms in accordance 
with the activities and requirements specified in Article 16 of Directive 
2014/65/EU;

(g) information on the authorisation of investment firms granted in accordance 
with Articles 5 to 10 of Directive 2014/65/EU;

(h) information on the authorisation of regulated markets and data reporting 
service providers granted respectively in accordance with Articles 44, 45 and 
46 as well as Articles 59 to 63 of Directive 2014/65/EU;

(i) information on waivers granted or refused in relation to clients who may be 
treated as professionals on request as set out in Annex II of Directive 
2014/65/EU;

(j) information on sanctions and enforcement action imposed against the entities 
including:

(i) information on sanctions levied against an entity, or against the member 
of the management body or persons effectively directing the business of 
the entity;

(ii) information relating to breaches by entities, or by the persons fulfilling 
management positions; 

(iii) information on criminal records, criminal or administrative investigations 
or proceedings, relevant civil and administrative cases and disciplinary 
actions, through an official certificate if available, or another equivalent 
document;

(k) information related to the operational activities and relevant conduct and 
compliance history related to the subject of the request including:

(i) information related to the business activities of an entity, in accordance 
with Directive 2014/65/EU; 

(ii) internal minutes or records kept by firms and branches for inspection by 
the relevant competent authority;

(l) any other information necessary for cooperating in supervisory activities, on-
the-spot verifications or investigations referred to in Article 80(1) of Directive 
2014/65/EU.

2. Where a Member State requires that a third-country firm establishes a branch 
pursuant to Article 39(1) and (2) of Directive 2014/65/EU, the competent authority 
of another Member State may request from the authority competent for the 

3 Directive 97/9/EC of the European Parliament and of the Council of 3 March 1997 on investor-
compensation schemes (OJ L 84, 26.3.1997, p. 22).
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supervision of that branch, information obtained from the home state authority in 
relation to the authorisation of the opening of the branch, including:

(a) information relevant for monitoring compliance with Regulation (EU) No 
600/2014 of the European Parliament and of the Council4 or provisions and 
measures adopted for the transposition of Directive 2014/65/EU; 

(b) response of the third country investment firm’s management body, or persons 
effectively directing the business of the entity, to questions from the competent 
authority.

Article 3
Information to be exchanged in relation to credit institutions

Where a competent authority decides to request cooperation it may request the following 
information in relation to entities mentioned in point (b) of Article 1:

(a) information referred to in points (a), (f), (i) and (j) of Article 2(1);

(b) any further information relevant for monitoring credit institutions' compliance 
with Regulation (EU) No 600/2014 or provisions and measures adopted for the 
transposition of Directive 2014/65/EU; 

(c) any other information necessary for cooperating in supervisory activities, on-
the-spot verifications or investigations referred to in Article 80(1) of Directive 
2014/65/EU.

Article 4 
Information to be exchanged in relation to persons referred to in point (c) of Article 1

1. Where a competent authority decides to request cooperation in relation to natural 
persons referred to in point (c) of Article 1 it may request at least the person’s name, 
date and place of birth, personal national identification number, address, and contact 
details. 

2. In relation to legal persons, or any unincorporated entity or association, referred to in 
point (c) of Article 1, a competent authority may also request at least documents 
certifying the business name and registered address of its head office, and postal 
address if different, contact details and its national identification number; registration 
of legal form in accordance with relevant national legislation; a complete list of 
persons who effectively direct the business, their name, date and place of birth, 
address, contact details, their national identification number.

3. In addition, competent authorities may request the following information to be 
exchanged in relation to persons providing investment services or activities without 
the required authorisation or registration in accordance with Directive 2014/65/EU:

4 Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on 
markets in financial instruments and amending Regulation (EU) No 648/2012. (OJ L 173, 12.6.2014, p. 
84–148). 
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(a) details of the investment services and activities that are being provided;

(b) details of any persons known to have been contacted by the individual or legal 
person in relation to the provision of investment services or the performance of 
investment activities without the required authorisation or registration.

4. In any case, competent authorities may request information in relation to persons 
referred to in point (c) of Article 1 obtained in accordance with, and relevant for 
monitoring compliance with Regulation (EU) No 600/2014 or provisions adopted in 
implementation of Directive 2014/65/EU or may request any other information 
necessary for cooperating in supervisory activities, on-the-spot verifications or 
investigations, referred to in Article 80(1) of Directive 2014/65/EU.

Article 5
Entry into force and application

This Regulation shall enter into force on the twentieth day following that of its publication in 
the Official Journal of the European Union.

It shall apply from the date that appears first in the second subparagraph of Article 93(1) of 
Directive 2014/65/EU.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 14.7.2016

For the Commission
The President
Jean-Claude JUNCKER
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