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N
The Committee of the National Council of the Slovak Republic
for European Affairs

12t Meeting
CED-1576-1/2016-VEZ
24.
Resolution

of the Committee of the National Council of the Slovak Republic for European Affairs
Delivered on 7 September 2016

Regarding the proposal for a Regulation of the European Parliament and of the Council
establishing the criteria and mechanisms for determining the Member State responsible for

examining an application for international protection lodged in one of the Member States bv a
third-countrv national or a stateless person (recast) (COM (2016) 270)

The Committee of the National Council of the Slovak Republic for European Affairs
With regard to the Treaty on European Union, particularly Article 5,

With regard to the Treatv on the Functioning of the European Union, particularly Article 78
(2) e).

With regard to the Declaration of the National Council of the Slovak Republic on Sclving
Migration Challenges Currentlv Faced by the European Union, of 24 June 2015,

With regard to the Reasoned Opinion of the Committee of the National Council of the Slovak
Republic for European Affairs of 30 September 2015 on the proposal for a Regulation of the
European Parliament and of the Council establishing a crisis mechanism for relocation and
changes of the European Parliament and of the Council (EU). 604/2013 of 26 June 2013,
establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States bv a
third countrv national or a stateless person (COM (20157 4307,

acting in accordance with the Protocol no.2 on the application of the principles of subsidiarity
and proportionality,

A, Discussed

the proposal for a Regulation of the European Parliament and of the Council
establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for intermnational protection lodged in one of the Member
States by a third-country national or a stateless person (recast).
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B. Approves the reasoned opinion on the non-compliance with the principle of
subsidiarity as follows:

The proposal for a regulation is not in accordance with the principle of subsidiarity, as
set out in Article 5, para. 3 of the Treatv on European Union, which states that: “Under the
principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union
shall act only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States, either at central level or at regional and local level, but can
rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level "

The Article 78(2)e) of the Treatv on the Functioning of the European Union is the legal
basis for this proposal stating that: “For the purposes of paragraph 1, the European
Parliament and the Council, acting in accordance with the ordinary legislative procedure,
shall adopt measures for a common European asylum system comprising: ... (e) criteria and
mechanisms for determining which Member State is responsible for considering an
application for asylum or subsidiary protection. “Para. 1 of the article states that “The Union
shall develop a common policy on asylum, subsidiary protection and temporary protection
with a view to gffering appropriate status to any third-country national requiring
international protection and ensuring compliance with the principle of non-refoulement. ”

The proposal for a regulation is part of the first package of legislative proposals to
reform the Common European Asvlum Svstem. The basic principle declared by the proposed
regulation COM (2015) 450 is maintained, and that asvlum applicants should apply for
asvlum in the first country of entry, unless their family is not already situated in another
country. The recast proposal for the regulation is introducing a new system for the distribution
of asvlum applications that automatically determines when a countrv is facing
disproportionatelv high number of asylum applications. The svstem will be based on the size
and wealth of the countrv. When a countrv will be faced with a disproportionatelv high
number of applications, which will exceed the deficitreference value (more than 150% of the
reference number), all new applicants in this country (regardless of nationality), will be
relocated within the EU after the verification of the admissibility of their applications, until
the number of applications falls below the above mentioned level.

The explanatory memorandum to COM (2016) 270 indicates that the resolution of the
crisis situation due to migration, in this case, is based on Art. 78 para. 3 of the Treaty on the
Functioning of the European Union, when the explanatory memorandum provides that: “The
proposal aims at ensuring the correct application of the Dublin system in times of crisis and
at tackling secondary movements of third-country nationals between Member States, the
Dublin system must be reformed, both to simplify it and enhance its effectiveness in practice,
and to be equal to the task of dealing with situations when Member States’ asylum systems are
Jfaced with disproportionate pressure. " Following Art. 78 par. 3 can also relv on the fact that
the indicator for the issuance of a proposal of a regulation for the initial crisis relocation
mechanism (COM (2015) 450 was to provide stuctural solutions for dealing with crisis
situations, and this proposal laid the foundation for the issuance of the proposal of the
regulation COM (2016) 270. The Article 78(3) of the Treatv on the Functioning of the
European Union providing that, “In the event of one or more Member States being confronted
with an emergency situation characterised by a sudden inflow of nationals of third countries,
the Council, on a proposal from the Commission, may adopt provisional measures for the
benefit of the Member State(s) concerned.” EU primary law itself presumes, therefore, that
these crisis situations will be solved by adopting provisional measures rather than
introducing of permanent measures (mandatory distribution key) as proposed by the
Commission. As noted above, under the principle of subsidiarity, in areas which do not fall
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within its exclusive competence, the Union shall act onlv if and insofar as the objectives of
the proposed action cannot be sufficientlv achieved bv the Member States, either at central
level or at regional and local level, but can rather, by reason of the scale or effects of the
proposed action, be better achieved at Union level. It is apparent that by introducing a
permanent mandatory distribution key instead of adopting provisional measures in emergency
situations, the draft regulation goes bevond the extent necessary to achieve the objective
and thus violates the principles of subsidiarity and proportionality.

The presented proposal of the regulation is a recast proposal of the regulation of 9
September 2015 COM (2015) 450, the proposal for a Regulation of the European Parliament
and of the Council establishing a crisis relocation mechanism and amending Regulation of the
European Parliament and of the Council (EU)} No 604/2013 of 26 June 2013, establishing the
criteria and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a third country
national or a stateless person, the above stated draft Regulation has not been adopted to
date, therefore it also has not been applied and the necessary analysis of the functioning
of this proposal have not been done. For this reason, the recast proposal of the Regulation is
a duplicate Regulation, which in turn leads to legal uncertainty. As declared in Article 2 of
the Treaty on European Union: ,, The Union is founded on the values of respect for human
dignity, freedom, democracy, eguality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities. These values are common to the
Member States in a society in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail.

The values of democracy and the rule of law, exactly contain the requirement for legal
certainty, which is to anficipate the decision in a particular case, but also the development of
the legislation. For these reasons, we consider the Commission's process for non-complving
with the fundamental values on which the Union is founded.

In this case, it is appropriate, for the Commission to use the opportunity to withdraw
its legislative proposal as a result of its right of initiative, which follows Article 293 para.2 of
the Treaty on the Functioning of the European Union. This possibility is also confirmed by
the Court of Justice. "The Commission may withdraw or modify its proposal ___ if it by the
virtue of the reassessment interests concludes, that the adoption of the measures is
unnecessary” ! Since the draft Regulation of 9 September 2015 COM (2015) 450 has not been
adopted to date and become fully unnecessary with the release of the draft Regulation COM
(2016)270_ it is desirable_in order to preserve and promote legal certainty and not duplicating
legislative amendment, that the Commission proceeds with the withdrawal of the draft
Regulation COM (2015) 450.

The practice has shown that the use of the corrective allocation mechanism provided
in Chapter VII of the presented proposal, in the form of mandatory distmbution of persons
does not effectively address the migration pressure, and is not consistent with the values,
rules and principles of international law and EU law. It does not take into account the fact that
some Member States are not the target countrv for migrants. Their allocation to Member
States against their will, above all, does not prevent secondary movements without restrictions
on the free movement of persons, and can also cause safety hazards. The proposed
mechanism is unenforceable.

The proposal also contains another major change regarding the establishment of a new
automated information system, that should operate as a statistical svstem for applications
submitted within the Member States (Article 44 of the draft regulation). It shall consist of a
central system, a communication infrastructure and national infrastuctures. It is to be
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expected that the introduction and administration of such a management svstem, as well as the
recording of data into the svstem, would be an additional burden for the Member States.
Given that this svstem should serve the purposes of the above criticized unenforceable
allocations, we do not see any reason to create such a svstem.

A Member State should be able, in accordance with Article 37 of the draft regulation,
temporarily not to participate in the corrective allocation mechanism, but in this case it would
have to pav a solidarity contribution for each applicant, which would be in their responsibility
based on the mechanism for equitable distribution. The solidarity contribution in the amount
of 250 000 EUR has to be paid to the Member State_ in which that person will be ultimatelv
allocated. The provisions of this article do mnot correspond with the principle of
proportionality, which determines what should be the form and nature of the EU actions.
This means, that EU proposed funds have to be appropriate and proportionate in view of the
objectives set adjustments. In other words, the priority alwavs is the least restrictive form of
regulation, which still allows the achievement of the set goals. For these reasons, the principle
of proportionalitv has been viclated by the provision of the draft proposal. Moreover, the
enforceability of this provision is again doubtful, just imagine the case, where all Member
States decide to "redeem” of its obligation and would pay the solidarity contribution. It is also
difficultto assess, how the Commission came up with the amount of the stated 250 000 EUBR.
The stated "solidarity contribution” seems to be a disguised fine for the country refusing the
mandatory quotas. Authorizations of the relevant articles of the Treaty on the Functioning of
the EUJ do not set a legal basis for the establishment and application of such "solidarity
contributions”, as well as the creation of a new automated information system. We therefore
consider the chosen legal basis for overran, exceeding the established authorizations.

C. Authorises

The Committee Chairman

to inform the Speaker of the National Council of the Slovak Republic, European
Parliament, European Commission, and the Council of the European Union about the
reasoned opinion.

Edita Pfundter

Jozef Viskupid Lubos Blaha
Verifier Chairman
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Yybor Narodnej rady Slovenskej republiky
pre europske zdleZitosti

12. schidza vyboru
CRD-1576-1/2016-VEZ
24.

Uznesenie
Vyboru Narodnej rady Slovenskej republiky pre eurdpske zileZitosti

zo 7. septembra 2016

k

niavrhu nariadenia FEurdpskeho parlamentu a Rady, ktorym sa stanovuju kritéria a
mechanizmy na uréenie ¢lenského Statu zodpovedného za posidenie Ziadosti o medzindrodni
ochranu podanej Statnym prislusnikom tretej krajiny alebo osobou bez Stitnej prislusnosti v
jednom z &lenskych Statov (prepracované znenie) (COM(2016)270)

Vybor Nirodnej rady Slovenskej republiky pre eurépske zileZitosti
so zretel'om na Zmluvu o Eurdpskej Gnii, a najma jej ¢lanok 5,
so zretelom na Zmluvu o fungovani Eurépskej tnie, a najma jej ¢lanok 78 ods. 2 pism. e),

so zretefom na Vyhlisenie Narodnej rady Slovenskej republiky k rieSeniu migraénych vyziev,
ktorym aktuélne ¢eli Europska tnie z 24. jana 2015,

so zretelom na oddvodnené stanovisko Vyboru Narodnej rady Slovenskej republiky pre
eurdpske zdlezitosti z 30. septembra 2015 k ndvrhu nariadenia Eurépskeho parlamentu a
Rady, ktorym sa stanovuje krizovy mechanizmus premiestnenia a meni nariadenie
Eurépskeho parlamentu a Rady (EU) & 604/2013 z 26. jina 2013, kiorym sa stanovuji
kritéria a mechanizmy na urlenie &lenského Statu zodpovedného za postdenie Ziadosti o
medzindrodnt ochranu podanej §titnym prisludnikom tretej krajiny alebo osobou bez 3tatnej
prisluinosti v jednom z ¢lenskych statov (COM(2015)450),

konajuc v stlade s Protokolom ¢&. 2 o uplatiiovani zdsad subsidiarity a proporcionality;

A. prerokoval

navrh nariadenia Furépskeho parlamentu a Rady, ktorym sa stanovuju kriteria a
mechanizmy na uréenie &lenského 3tatu zodpovedného za posidenie Ziadosti 0 medzinarodna
ochranu podanej Statnym prisluinikom tretej krajiny alebo osobou bez Stitnej prislusnosti v
jednom z &lenskych statov (prepracované znenie);
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B. schvaluje odivodnené stanovisko k nesiladu navrhu so zdsadou subsidiarity
v tomto zneni:

Néavrh nariadenia nie je v silade so zdsadou subsidiarity tak, ako je stanovené v &l. 5
ods. 3 Zmluvy o Eurdpskej Gnii: ,,Podla zdsady subsidiarity kond Unia v oblastiach, ktoré
nepatria do jej vylucnef pravemoci, len v takom rozsahu a vtedy, ak ciele zamyslané touto
cinnostou nemdiu Clenské Staty uspokojivo dosiahnut’ na dstrednej irovni alebo na
regiondinej a miestnej iirovni, ale z dévodov rozsahu alebo ucinkov navrhovanej cinnosti ich
mozno lepSie dosiahnut na tirovni Unie. *

Navrh nariadenia sa opiera o &l. 78 ods. 2 pism. ¢) Zmluvy o fungovani EU, ktory
stanovuje, Ze: , Na ucely odseku 1 Europsky parlament a Rada v silade s riadnym
legislativwym postupom prijmi opatrenia tykajiice sa spolocéného eurdpskeho azylového
systému, ktory zahfia ... e) kritérid a mechanizmy na urcenie ¢lenského Stdru prislusného pre
postidenie Ziadosti o azyl alebo o doplnkovii ochranu. ' Ods. 1 uvedeného &lanku uvadza, Ze:
Unia tvori spolocmii politiku v oblasti azylu, dopinkovej ochrany a docdasnej ochrany s
cielom poskytniit’ zodpovedajiice prdvne postavenie kaZdému Stdinemu prislusnikovi tretef
krajiny, kfory potrebuje medzindrodmi ochranu, a zabezpedit' silad so zdsadou non-
refoulement.

Névrh nariadenia je sucastou prvého balika legislativnych navrhov k reforme
spolotného eurdpskeho azylového systému. Zakladna zasada deklarovand navrhovanym
nariadenim COM(2015)450 zostava zachovana, ato Ze Ziadatelia o udelenie azylu by mali
poziadat' o azyl v prvej krajine, do ktorej vstipia, pokial’ sa ich rodina nenachadza v inej
krajine. Prepracovany névrh nariadenia zavidza novy systém rozdelovania Ziadosti o azyl,
ktory automaticky stanovi, kedy krajina ¢eli neprimerane vysokému poétu Ziadosti o udelenie
azylu. Bude pritom vychadzat' z velkosti a bohatstva krajiny. Ak bude niektora krajina celit’
neprimerane vysokému poétu Ziadosti, ktory bude presahovat’ stanovenu referenéni hodnotu
(viac ako 150 % referenéného poctu), budu vietci novi Ziadatelia v tejto krajine (bez ohl'adu
na ich §tétnu prislunost’) po overeni pripustnosti ich Ziadosti premiestneni v ramei EU, kym
pocet Ziadosti neklesne pod uvedent Grovei.

Z dovodovej spravy ku COM(2016)270 vyplyva, Ze na riesenie krizovych situdcii
v désledku migracie v tomto pripade moZno aplikovat' €l. 78 ods. 3 Zmluvy o fungovani
Eurdpskej unie, ked wuvéza, Ze: ,Ndvrh sa zameriava na zabezpelenie sprdvneho
uplatiiovania dublinského systému v ¢asoch krizy ana riefenie problému sekunddrnych
pohybov §tdinych prisluSnikov tretich krajin medzi clenskymi Stdimi, dublinsky systém sa
musi reformovat, aby bol jednoduchsi a ucinnej§i v praxi a zdroven aby dokdzal zvladat
situdcie, ked siu azyvlové sysiémy Elenskych Stdatov vystavené neprimeranému tlaku.”
Pouzitie ¢l. 78 ods. 3 mozZno tiez opriet’ aj o skutoénost’, Ze indikatorom na vydanie navrhu
nariadenia prvotného krizového mechanizmu premiestnenia (COM(2015)450 bolo zaistenie
strukturdlneho riefenia na zvladanie krizovych situdcii, pricom tento ndvrh polozil zaklady
pre vydanie ndvrhu nariadenia COM(2016)270. Clanok 78 ods. 3 znie: , Ak sa jeden alebo
viac clenskych Stdatov ocitne v midzovej situdcii v désledku nahleho prilevu Stdtnych
prislusnikov tretich krajin, méZe Rada na ndvrh Komisie prijat’ dofasné opatrenia v prospech
dotknutého, respektive dotknutych clenskych Statov. Uzndfa sa po porade s Eurdpskym
parlamentom.” Primdrne priavo EU teda predpoklad4, Ze spominané krizové situicie
budi riefené prijimanim do¢asnych opatreni anie zavidzanim permanentného
krizového mechanizmu ako navrhuje Komisia. Zasada subsidiarity nepripista zasah EUv
pripade, ked' vec mdZu Ulinne riesit’ ¢lenské Staty na narodnej, regiondlnej alebo miestnej
trovni, tzn, tito zisada jednoznacne ddva prednost’ konaniu ¢lenského 3titu. Je evideniné, Ze
zavedenim nového trvalého mechanizmu namiesto prijimania doCasnych opatreni
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v nidzovych situdcidch, ndvrh nariadenia prekraéuje rozsah ¢&innosti potrebnej na
dosiahnutie stanoveného ciel’a, a teda porusuje zdsady subsidiarity aj proporcionality.

Predlozeny navrh nariadenia predstavuje prepracované znenie ndvrhu nariadenia
z 9. septembra 2015 COM(2015)450, navrh nariadenia Eurdpskeho parlamentu a Rady,
ktorym sa stanovuje krizovy mechanizmus premiestnenia a meni nariadenie Eurépskeho
parlamentu a Rady (EU) & 604/2013 z 26. jina 2013, ktorym sa stanovuji kritéria a
mechanizmy na uréenie ¢lenského Statu zodpovedného za posidenie Ziadosti 0 medzinirodni
ochranu podanej 3tatnym prisludnikom tretej krajiny alebo osobou bez Statnej prislusnosti v
jednom z ¢lenskych Statov, priCom uvedeny ndvrh nariadenia do dneiného diia nebol
prijaty, teda ani nedoSlo k jeho aplikicii a neprebehli ani potrebné analyzy fungovania
tohto nivrhu. Z tohto dévodu prepracované znenie niavrhu predstavuje duplicitn Gpravu, &o
nasledne vedie k pravnej neistote. Ako je deklarované v ¢lanku 2 Zmluvy o Eurdpskej tnii:
. Unia Jje zaloZend na hodnotdach tvcty k ludskej distofnosti, slobody, demokracie, rovnosti,
pravneho Stitu a reSpektovania ludskych prav vratane prav oséb patriacich k menSindm.
Tieto hodnoty si spoloéné élenskym Statom v spolocénosti, v ktorej previdada pluralizmus,
nediskrimindcia, tolerancia, spravodlivost, solidarita a rovnost medzi Zenami a muZmi. "
Prave hodnoty demokracie a pravneho %tdtu obsahuju poZiadavku privnej istoty, ktora
predstavuje  moZnost® predvidat' rozhodnutia v konkrétnej veci, ale aj vyvoj
zdkonodarstva. Z tychto dévodov povaZujeme procesny postup Komisie za nesuladny so
zdkladnymi hodnotami, na ktorych je postavend Unia.

V tomto pripade je vhodné, aby Komisia vyuZila moznost' stiahnut’ svoj legislativny
ndvrh ako désledok svojho prava na iniciativu, ktoré vyplyva z élanku 293 ods. 2 Zmluvy
o fungovani Eurdpskej tnie. Tuto moznost’ potvrdzuje aj judikatira Sadneho dvora. ,, Komisia
méze stiahnut’ alebo pozmenit’ svoj ndvrh... pokial na zdklade nového posidenia zdujmov
Spolocenstva dospeje k zdveru, Ze prijatie predmetnych opatreni je zbytocné “! Ked'ze navrh
nariadenia z 9. septembra 2015 COM(2015)450 nebol do dnedného dila prijaty a v celom
rozsahu sa stal zbytoénym vydanim navrhu nariadenia COM(2016)270 je Ziaduce, aby
v zdujme zachovania a podpory pravnej istoty a neduplikovania legislativnej tipravy Komisia
pristipila k stiahnutiu navrhu nariadenia COM(2015)450.

Prax uZ ukdzala, e pouZitie napravného alokafného mechanizmu upraveného
v kapitole VII predlozené¢ho navrhu v podobe povinnej distriblicie oséb nepredstavuje
udinné rieSenie migraéného tlaku anie je v sulade s hodnotami, pravidlami a principmi
medzinarodného préva a préava EU. Vébec nezohladiiuje fakt, Ze niektoré ¢lenské $taty nie st
cielovou krajinou migrantov. Ich alokdcia do ¢lenského 3tatu proti ich voli predovietkym
nezabrani sekundirnym pohybom bez obmedzenia vol'ného pohybu oséb a méze vyvolavat' aj
bezpeénostné rizikd. Navrhovany mechanizmus je nevykonatel’ny.

Navrh taktie? obsahuje d'al$iu vyznamni zmenu ohl'adom wvytvorenia nového
automatizovaného informaéného systému, ktory by mal posobit' ako Statisticky systém
ziadosti podanych v ramci ¢lenskych Statov (¢lanok 44 ndvrhu nariadenia). Pozostival by =z
centrdlneho systému, komunikaénej infradtruktiry a narodnych infraStruktir. Mozno
odakdval, Ze zavedenie a spravovanie systému ako aj nahrdvanie dat do systému, by
predstavovalo dodatoénu zafaZ pre ¢lenské Staty. Vzhl'adom na to, Ze tento systém ma slazit
najmé na el vyssie kritizovanych nevykonateInych alokdcii, nie je ddvod na vytvorenie
takéhoto systému.

Clensky #tat ma mat' moZnost, podla ¢lanku 37 ndavrhu nariadenia, dolasne sa
nezitastiiovat’ na prerozdel'ovani, aviak v takom pripade by musel za kaZdého Ziadatel'a, za
ktorého by bol inak na zdklade mechanizmu na zaistenie spravodlivého rozdelovania
zodpovedny, zaplatit' prispevok solidarity vo vySke 250 000 EUR c¢lenskému Statu, ktorému
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bude tato osoba nakoniec pridelena. Ustanovenia tohto ¢lanku nekoreSponduji so zdsadou
proporcionality, ktora uréuje, aka by mala byt forma a povaha opatreni EU. To znamena, Ze
prostriedky navrhované EU maji byt vhodné a primerané z pohl'adu stanovenych cielov
upravy. Inymi slovami, vZdy sa musi uprednostiiovat’ najmenej obmedzujica forma regulacie,
ktord efte umozZni dosiahnutie vytyéenych cielov. Z tychto dovodov povaiujeme zasadu
proporcionality za porufeni uvedenym ustanovenim ndvrhom nariadenia. Navyde je
vykonatel'nost’ tohto ustanovenia opit’ spochybnitelna, stali si predstavit' pripad, kedy sa
rozhodnui ,,vykapit™ zo svojich povinnosti zaplatenim prispevku solidarity v3etky ¢lenské
staty. Tazko tiez zhodnotit' spdsob, akym Komisia k uvedenej sume 250 000 EUR dospela.
Uvedeny ,,prispevok solidarity” sa skor javi ako zamaskovana pokuta pre krajiny odmietajice
povinné kvoty. Opravnenia dané prisluSnymi élankami Zmluvy o fungovani EU nedévaji
pravny zdklad na vytvorenie a uplatiiovanie takychto ,prispevkov solidarity” ako aj na
vytvorenie nového automatizovaného informaéného systému. Preto povazujeme zvoleny
pravny zdklad za prekrodeny, presahujici ustanovené opravnenia.

C. uklada
predsedovi vyboru

informovat’ o prijatom odévodnenom stanovisku predsedu Narodnej rady Slovenskej
republiky, Eur6psky parlament, Eurépsku komisiu a Radu Eurdpskej Gnie.

Edita Pfundtner /=" Lubos Blaha

Jozef Viskupié predseda vyboru
overovatel
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