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Subject: Proposal for a Regulation of the European Parliament and of the Council 

on the establishment of 'Eurodac' for the comparison of fingerprints for the 
effective application of [Regulation (EU) No 604/2013 establishing the 
criteria and mechanisms for determining the Member State responsible for 
examining an application for international protection lodged in one of the 
Member States by a third-country national or a stateless person] , for 
identifying an illegally staying third-country national or stateless person and 
on requests for the comparison with Eurodac data by Member States' law 
enforcement authorities and Europol for law enforcement purposes (recast) 
Proposal for a Regulation of the European Parliament and of the Council 
on the European Union Agency for Asylum and repealing Regulation (EU) 
No 439/2010 
Proposal for a Regulation of the European Parliament and of the Council 
establishing the criteria and mechanisms for determining the Member State 
responsible for examining an application for international protection lodged 
in one of the Member States by a third-country national or a stateless 
person (recast)  
- EDPS Opinion on the First reform package on the Common European 
Asylum System (Eurodac, EASO and Dublin regulations) 

  

Delegations will find attached the opinion of the European Data Protection Supervisor on the above 

mentioned proposals. 
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NOTES 
 
 
 
 
 
 
 
 
 

1 COM (2016) 197 final. 
2 COM (2016) 270 final. 
3 COM (2016) 271 final. 
4 COM (2016) 272 final. 
5 See Article 22, 23, 44 and 45 of the Proposal. 
6 See Article 23 (2) of the Dublin Proposal. 
7 COM (2016) 205 final. 
8 This could be done, for example, in a Recital. 
9 Opinion of the EDPS of 18 February 2009 on the Proposal for a Regulation concerning the establishment of  'Eurodac' 
for the comparison of fingerprints for the effective application of Regulation (EC) No [.../...][establishing the criteria 
and mechanisms for determining the Member State responsible for examining an application for international protection 
lodged in one of the Member States by a third country national or a stateless person] (COM(2008)825) of 18 February 
2009; 
Opinion of the EDPS of 7 October 2009 on the amended proposal for a Regulation of the European Parliament and of 
the Council concerning the establishment of ‘Eurodac’ for the comparison of fingerprints for the effective application of 
Regulation (EC) No (…/…) (establishing the criteria and mechanisms for determining the Member State responsible for 
examining an application for international protection lodged in one of the Member States by a third-country national or 
a stateless person), and on the proposal for a Council Decision on requesting comparisons with Eurodac data by 
Member States’ law enforcement authorities and Europol for law enforcement purposes; 
Opinion of the EDPS of 30 September 2010 on the Communication on "Overview of information management in the 
area of freedom, security and justice"; 
Opinion of the EDPS of 12 September 2012 on the amended proposal for a Regulation of the European Parliament and 
of the Council on the establishment of 'EURODAC' for the comparison of fingerprints for the effective application of 
Regulation (EU) No […/…] [.....] (Recast version). 
10 Opinion of the EDPS on the Communication from the Commission to the European Parliament, the Council, the 
Economic and Social Committee and the Committee of the Regions- Communication on migration, 7 July 2011, § 17. 
11 Page 8 of the Proposal. 
12 Page 9 of the Proposal. 
13 In this context, see Article 35 of the General Data Protection Regulation 2016/679; see also Opinion of the EDPS of 7 
July 2011 on the Communication from the Commission to the European Parliament, the Council, the Economic and 
Social Committee and the Committee of the Regions on migration, § 15. 
14 Communication from the Commission to the European Parliament, the Council, the European Economic and Social 
Committee and the Committee of the Regions - A European Agenda on Migration (COM(2015) 240 final. 
15 Explanatory memorandum, Pages 5 and 13. 
16 One can even doubt about the opportunity to issue such a policy where some documents established by the 
Commission seems to indicate that the case of damaged fingerprint is quite isolated (see i.e. 
http://ec.europa.eu/dgs/home-affairs/what-we-do/networks/european_migration_network/reports/docs/ad-hoc-
queries/border/588_emn_ahq_eurodac_fingerprinting_en.pdf, and in particular the answer from Belgium; see also 
Summary of EMN Ad-Hoc Query No. 588, Eurodac Fingerprints, available at 
http://statewatch.org/news/2015/mar/eu-com-compulsory-fingerprinting-asylum-applicants-ms-responses-summary.pdf 
and Eurodac Supervision Coordination Group, Report on the coordinated inspection on unreadable fingerprints, May 
2013, available at 
https://autoriteitpersoonsgegevens.nl/sites/default/files/downloads/med/med_20130705_report_escg_unreadable_finger
prints.pdf). 
17 Fingerprint Recognition for Children, technical report by the Joint Research Centre, 2013, available at 
http://publications.jrc.ec.europa.eu/repository/bitstream/JRC85145/fingerprint%20recognition%20for%20children%20f
inal%20report%20%28pdf%29.pdf. 
18 Page 10 of the Memorandum. 
19 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards 
and procedures in member states for returning illegally staying third-country nationals. 
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20 Regulation (EC) No 767/2008 of the European Parliament and of the Council of 9 July 2008 concerning the Visa 
Information System (VIS) and the exchange of data between Member States on short-stay visas (VIS Regulation). 
21 Proposal for a Regulation of the European Parliament and of the Council establishing an Entry/Exit System (EES) to 
register entry and exit data and refusal of entry data of third country nationals crossing the external borders of the 
Member States of the European Union and determining the conditions for access to the EES for law enforcement 
purposes and amending Regulation (EC) No 767/2008 and Regulation (EU) No 1077/2011, COM(2016) 194 final. 
22 See Article 6 (1)(e) of Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the 
protection of individuals with regard to the processing of personal data and on the free movement of such data. 
23 According to Article 17 of the Eurodac recast Proposal. 
24 According to Article 13 of the Eurodac recast Proposal. 
25 See Article 14 of the Eurodac recast Proposal. 
26 See Article 19 of the regulation. 
27 Part on detailed explanation of the specific provisions in the proposal. 
28 See Article 18 of the recast Proposal. 
29 The categories addressed by Article 13(2) and 14(3) of the recast Proposal. 
30 See Article 19 (2) second paragraph, and the reference to the purposes of Article 1(1)(c). 
31 See Article 19(4) and the reference to the purposes of Article 1(1)(b). 
32 Directive (EU) 2016/680 of the European Parliament and of the Council of 27 April 2016 on the protection of natural 
persons with regard to the processing of personal data by competent authorities for the purposes of the prevention, 
investigation, detection or prosecution of criminal offences or the execution of criminal penalties, and on the free 
movement of such data, and repealing Council Framework Decision 2008/977/JHA. 
33 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of 
natural persons with regard to the processing of personal data and on the free movement of such data, and repealing 
Directive 95/46/EC (General Data Protection Regulation). 
34 Except that the first paragraph refers to the data obtained by a Member States or Europol, and not the information 
created by them. However, it seems that this paragraph should not be read in a restrictive manner and should receive a 
broad interpretation, and a broad scope, including all data processed pursuant to the Eurodac Regulation, 
wherever they are coming from. 
35 The same is true regarding Article 38.2. 
36 As mentioned in Article 3(3) of the Eurodac Proposal. 
37 Commission Staff Working document on Implementation of the Eurodac Regulation as regards the obligation to take 
fingerprints, SWD (2015) 150 final, referred to in the Explanatory Memorandum. 
38 Directive 2013/33/EU of the European parliament and of the Council of 26 June 2013 laying down standards for the 
reception of applicants for international protection (recast). 
39 Eurodac Supervision Coordination Group, Report on the coordinated inspection on unreadable fingerprints, May 
2013, available at: 
https://secure.edps.europa.eu/EDPSWEB/webdav/shared/Documents/Supervision/Eurodac/13-06-
10_Report_unreadable_fingerprints_EN.pdf .The Report of the Coordinated Group also stated that “The procedures 
should clarify that unreadable fingerprints as such are not to be used against applicants, but that any adverse 
consequences for applicants need to be justified by sufficient evidence. 
40 See Article 7 (c) of Directive 95/46. 
41 See EDPS Opinion of 25 November 2015 on a notification for prior checking for the Operational Management of 
large-IT systems in the area of freedom, security, and justice (eu-LISA) related to the Eurodac MSI/Optical Scan tests 
Study, available at 
https://secure.edps.europa.eu/EDPSWEB/webdav/site/mySite/shared/Documents/Supervision/Priorchecks/Opinions/201
5/15-11-25_Eurodac_MSI_Optical_Scan_Test_Study_euLISA_EN.pdf 
42 See page 16 of the Explanatory Memorandum: “When it has come to testing the EURODAC Central System, eu-
LISA has been restricted to using 'dummy data' for the test environment and to test new technologies, which has failed 
to yield good test results because of the data used. The proposal allows for the use of real personal data when testing the 
Central System for diagnostics and repair, as well as the use of new technologies and techniques, subject to stringent 
conditions and on the basis that the data is anonymised for the testing purposes and cannot be used for individual 
identification”. 
43 For the same reasoning, see §86 of the EDPS Opinion 6/2016 on the Second EU Smart Borders Package. 
44 According to Article 4(1)(b) of Regulation (EC) 45/2001 and Article 6(1)(b) of Directive 95/46/EC, personal data 
must be "collected for specified, explicit and legitimate purposes and not further processed in a way incompatible with 
those purposes". 
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45 Regulation (EC) 45/2001 of the European Parliament and of the Council of 18 december2000 on the protection 
of individuals with regard to the processing of personal data by the community institutions and bodies and on the 
free movement of such data. 
46 See above, §16. 
47 See Article 25 of the General Data Protection Regulation (Regulation 2016/679) and Article 22 of Regulation 
45/2001. 
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