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Subject: Proposal for a DECISION OF THE EUROPEAN PARLIAMENT AND OF

THE COUNCIL on establishing an information exchange mechanism with
regard to intergovernmental agreements and non-binding instruments
between Member States and third countries in the field of energy and
repealing Decision No 994/2012/EU

- Preparation for the first informal trilogue

The Commission presented its proposal on 16 February 2016. The proposal aimed to
remedy the shortcomings of current legislation® that the Commission identified, namely that
the current information exchange mechanism cannot fully ensure compliance with Union
law (such as the Third Energy Package, competition law, public procurement rules), and that
if certain provisions of an intergovernmental agreement ('IGA") are found to be incompatible
with Union law, it is very difficult or impossible for a Member State to renegotiate the IGA
with the third country concerned. The proposal therefore proposed a quick ex ante
assessment by the Commission of the draft IGA before it is signed, and furthermore
proposed to extend the scope to include non-binding instruments ('NBIs') such as
Memoranda of Understanding, joint statements, etc., because such NBIs may have similar
effects to IGAs.

Decision No 994/2012/EU of the European Parliament and of the Council of 25 October 2012 establishing an
information exchange mechanism with regard to intergovernmental agreements between Member States and
third countries in the field of energy - OJ L 299, 27.10.2012, p. 13.
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2. Council, at its meeting on 6 June 2016, reached agreement on a general approach, with S|
abstaining. The text of the general approach is reflected in the third column in the Annex?.
In order to find a compromise, several changes were made to the text. The most important
changes aim to:

- underline and clarify the possibility that the Commission could agree to shorten the
period of time that it would need for its ex ante assessment (recital 7a);

- clarify the distinction between binding and non-binding instruments (recitals 10 and
10a);

- clarify the scope by using more concrete terms (Art. 2(1));

- limit the ex ante assessment by the Commission to draft IGAs relating to gas (Art.
3(2)), accompanied by the option of Member States to request an ex ante assessment
(Art. 3(2bis)). Draft IGAs relating to types of energy other than gas will remain
subject to an ex post assessment by the Commission (Art. 6(3)) following their
notification (Art. 3(3)); 3

- remove the exchange of information pertaining to NBIs from the legislative text (by
deleting Art. 2(3) and (4), Art. 7 and further references in the Articles and recitals),
whilst adding some text relating to NBIs in recital 11;

- make it obligatory for the Commission to develop model clauses and guidance (Art.
9(2).

3. The European Parliament's ITRE Committee (rapporteur: Mr. Zdzistaw Krasnodgbski,
ECR), reached agreement on draft amendments on 13 October 2016.

The main EP requests contained in the draft amendments are listed below.

- (AM 22, Art. 2(1)) Definition of ‘intergovernmental agreement’.
The EP requests to enlarge this definition to include also IGAs between EU
governments and private undertakings in which a third-country state is a major
stakeholder or has a controlling influence.

- (AM 24, 25, 26, Art. 3(1),(2a new) and (2b new)) Information to the Commisson

and other Member States on progress during negotiations.

Note: the text reflected in the third column of the Annex incorporates a few drafting improvements from the
Council lawyer-linguists; these changes, as compared to the text of the general approach (doc. 8945/16), are
Note: the European Council, in its conclusions of 19 and 20 March 2015, called for "ensuring full compliance
with EU law of all agreements related to the buying of gas from external suppliers, notably by reinforcing
transparency of such agreements and compatibility with EU energy security provisions" (cf. doc. EUCO 11/15,
point 1.2(d)).
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The EP proposes that Member States "shall" be obliged to keep the Commission
informed of progress during the IGA negotiations regularly, whereas the Council
proposes that Member States "should™" do so. The EP furthermore proposes to
prescribe the content of this information and its distribution to other Member States.

(Art. 3(2)) Scope of the obligatory ex ante assessment by the Commission.

The Council proposes to restrict this to gas-related IGAs only - leaving other IGAS
to be notified and assessed ex post. The EP supports the ex ante assessment covering
all types of energy, as originally proposed by the Commission.

(AM 30, Art. 4(2)) Participation of the Commission in negotiations on 1GAs.
The EP proposes that the Commission can participate in any negotiation meeting if it
deems this necessary.

(AM 35, Art. 5(4) second subpara) The Member State's account taken of the
Commission's ex ante assessment

The EP proposes an addition, to the effect that the Member State must “demonstrate”
how the Commission’s opinion "has been addressed™ in the IGA, before signing an
IGA. Council accepted the Commission's original wording which obliges MS to
"take utmost account" of the Commission opinion. The Commission's wording had
been drafted in order to create a 'suspensory' effect of 12 weeks maximum and not
affect the competence of MS to sign IGAs.

(AM 40, 41, 42, Art. 7) Non-binding instruments ('"NBIs")

Council deleted this Article - which foresaw an ex post notification and Commission
assessment of NBIs - inter alia on the grounds that NBls cannot have legal effects®.
The EP proposes to amend the Commission proposal by adding an obligatory
Commission ex ante assessment, with (as for IGAs) an obligation for Member States
to "demonstrate” how the Commission’s opinion "has been addressed™ in the NBI
before signing.

(AM 8 (rec. 7), 18 (rec. 16), 21 (Art. 1(1)), 26 (Art. 3(2b new), 29 (Art. 4(1), 31
(Art. 4(3), 42 (Art. 7(4), (4a new) (4b new)) Criteria for ensuring compliance of
draft IGAs/NBIs with the objectives of the Energy Union strategy (or "*Union's

energy security objectives'), and other references to the Energy Union Strategy.

Note: this important distinction between IGAs and NBIs was further clarified by Council's new recital 10a,

which the EP proposes to accept in AM 12,
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The EP proposes that the Commission advise MS on how to ensure compliance of
draft IGAs and NBIs also with "the Union's energy security objectives”, "the Energy
Union strategy” (Art. 4(1), 7(4)), and "Energy Union objectives” (Art. 4(3)).
Furthermore, the EP proposes to add several references to the Energy Union and its
objectives throughout the text. In this context, it is underlined that Council accepted
in recital 6 that the Commission's advice to MS could include considerations of a
similar nature, and furthermore added a reference to "the security of energy supply in
the Union" to the aim set out Article 1.

Other requests by the EP relate to the shortening of the timetables for the Commission to

present the model clauses and guidelines (AM 48, Art. 9(2)) and the report on the

application (AM 50, Art. 10), obligatory advice from the Commission to Member States for

each IGA negotiation (AM 29, Art. 4(1)) and its proposal to have the Commission develop
an aggregated information system (AM 49, Art. 9(1a)).

4. These draft amendments, reflected in the second column in the Annex, were examined by
the Energy Working Party on 18 and 25 October. During these discussions, many
delegations referred to the very delicate political balance on the main elements of the
proposal that is reflected in the Council general approach, indicating that it would be hard to
alter that balance. The Presidency compromise proposals are reflected in the fourth column.

5. The Presidency and the EP have provisionally planned to hold two informal trilogue

meetings on this dossier. The first trilogue will be held on 8 November.

6. The European Economic and Social Committee is currently examining the proposal, whilst

the Committee of the Regions decided not to issue an opinion.

7. Coreper is invited to agree on a mandate for the Presidency for the first trilogue on 8

November, on the basis of the text reflected in the Annex.

N.B. The fourth column contains Presidency compromise proposals: bold italics
underlined text indicates text as it was proposed by the EP, underlined bold text
indicates compromise text proposed by the Presidency in response to EP draft
amendments. Accepted and rejected amendments are indicated. Where the fourth
column is empty, Council maintains its position as reflected in the third column.
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