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To: Permanent Representatives Committee

Subject: Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND

OF THE COUNCIL concerning measures to safeguard the security of gas
supply and repealing Regulation (EU) No 994/2010

- Preparation for the first informal trilogue

1.  The Commission presented the draft Regulation on 16 February 2016. The proposal aimed to
establish adequate measures to manage a gas shortage in case of a disruption in supply or
exceptionally high demand. It intended to strengthen regional cooperation with regional risk
assessments, preventive action and emergency plans. A solidarity article was proposed,
whereby in extreme situations and as a last resort a Member State could ask for solidarity in
gas delivery to a particular number of its citizens from other Member States. The draft also
provides for an information exchange mechanism between the Member States and the

Commission.

2. During the Netherlands and Slovak Presidencies the Energy Working Party has discussed the
Commission proposal extensively. However, to date the Energy Working Party has not

reached a final compromise on the entire text.

13650/16 BL/st
DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=RAT&code2=&gruppen=Link:13650/16;Nr:13650;Year:16&comp=13650%7C2016%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=RAT&code2=&gruppen=Link:13650/16;Nr:13650;Year:16&comp=13650%7C2016%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=RMA&code2=&gruppen=Link:ENER%20361;Code:ENER;Nr:361&comp=ENER%7C361%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=RMA&code2=&gruppen=Link:CODEC%201505;Code:CODEC;Nr:1505&comp=CODEC%7C1505%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=INT&code2=&gruppen=Year:2016;Nr:0030;Code:COD&comp=0030%7C2016%7C
https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=121193&code1=VER&code2=&gruppen=Link:994/2010;Nr:994;Year:2010&comp=

The main issues for Coreper's attention are:

. Regional cooperation, Articles 3, 6-9, Annex |

According to the Commission proposal, enhanced regional cooperation and coordination are
considered the most efficient approach to increasing security of gas supply across the
European Union. Annex | to the proposal contains a composition of regions, suggested on the

basis of certain risk assessment criteria.

During discussions at the Energy Working Party, two approaches emerged. First, a group of
Member States opposed being assigned to a specific region and preferred a flexible risk-based
approach. A second group underlined that such idea would generate a much larger
administrative burden and would bring limited added value in comparison with the
Commission's approach. Member States also discussed the degree of cooperation in the
respective regions, where some Member States preferred only an exchange of information and
others preferred a more ambitious approach. Overall, a majority of Member States were in
favour of having more flexibility and asked for the option to join more than one region. Such

an opportunity would provide a balance between security of supply and flexibility.

During the first trilogue, the Presidency intends to underline that the concept of regional

cooperation requires further work at the Council. The Presidency will also highlight the strong
link between regional cooperation and solidarity. Additionally, the Presidency will underline

the possible added value of sustainability elements and energy efficiency.

. Solidarity and protected consumers, Articles 2 and 12

For the first time in EU energy legislation, the Commission is proposing a solidarity article.
Solidarity would have a mandatory application in extreme crisis scenarios when Member
States are no longer able to supply their households and essential social services with gas. It
would be applied on the basis of technical and administrative arrangements agreed in advance

between Member States.

Solidarity was overwhelmingly supported at the Working Party and at the Gas Coordination
Group. However, both the Member States and stakeholders underlined that the article needs to

be fully operational and further clarified, in particular the provisions on compensation.
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The Presidency introduced several conditions which would be required to trigger solidarity.
These should provide sufficient safeguards to avoid free riding and guarantee that this is truly
a last resort mechanism. The Presidency also introduced the option to limit or suspend

solidarity by mutual agreement between the Member States concerned.

Another element linked to solidarity was the definition of ‘protected consumer'. A group of
Member States preferred a narrower definition or to define such consumers at regional level.
A narrower approach was also preferred by the European Parliament. The Presidency decided
to keep the current definition while clarifying that the consumers to which Article 12 applies
are households and essential social services.

During the first trilogue, the Presidency will stress that the discussions at the Council are not

yet final. Member States see the need to make the mechanism more flexible, in order to reflect
various specificities across the EU. The key elements included in technical and financial
arrangements will facilitate the solidarity process. Essential elements for the Council are the
conditions for triggering solidarity. The Presidency plans to support the EP in giving priority
to market-based measures. With regard to the definition of protected consumers, the
Presidency will stress that the solidarity mechanism should be considered separately and
should not be linked with that definition.

. Information exchange, Article 13

The European Council Conclusions of March 2015 provide clear guidance that all agreements
related to purchasing gas from external suppliers should be in line with the EU acquis and that

the transparency of such agreements should be reinforced.

In its current proposal the Commission has strengthened the requirements for information
exchange. The quantity of information that should be sent to the competent authorities and the
Commission has increased. The Commission has also requested that contracts be provided
where a supplier from a third country has a share of more than 40% of the gas market of a
Member State.
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At the Energy Working Party most of the concerns focused on the protection of commercially
sensitive information. This was reflected in the addition of a new article, modelled on the
REMIT Regulation®. Some Member States expressed doubts about the amount of information

that should be provided to the Commission and the benefit of such an information exchange.

During the first trilogue, the Presidency intends to stress the need to protect commercially

sensitive information and underline that the amount of information that will need to be shared

with the Commission is still under consideration.

. Reverse flows, supply standards, Articles 4,5,14,16,17

Member States stressed the need to align the reverse flows with the mechanisms of the
TEN-E regulation. The priority for reverse flows in emergency situations was raised during
the negotiations on the network code for capacity allocation. However, Member States
decided to include it in this regulation. Justification for increased supply standards was also

discussed.

The Presidency has aligned the provisions of Article 4 with the TEN-E Regulation and
created conditions for the application of equivalent procedures for exemptions of reverse

flows.

During the first trilogue, the Presidency intends to stress the need to align the process for

reverse flows and to minimise the administrative burden. The Presidency proposes to support
the EP suggestion regarding priority for reverse flows in an emergency situation.

. Energy Community, Article 15

The article regarding Energy Community intends to enhance the security of gas supply within
the EU's neighbourhood. It introduces the possibility to mutually implement provisions of this
Regulation with the Energy Community Contracting Parties and sets a framework for mutual
obligations between the Energy Community and EU Member States (‘switch-on clause’).

1 0J L 326,8.12.2011, p. 1-16
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However, the Council Legal Service has pointed out a significant legal risk in this article and
issued an opinion regarding the compatibility of Article 15 of the proposed Security of Gas
Regulation with Article 218 TFEUZ. The inclusion of the Energy Community was broadly
supported, but Member States stressed the need to minimise any legal risks. Additionally, a
discussion regarding the application of solidarity towards Energy Community Contracting

Parties was held.

During the first trilogue, the Presidency intends to underline that the Council supports a

pragmatic solution that will enable the Member States to engage with Contracting Parties in a
manner that will not allow any legal risks. The Presidency will work with the Commission on

finding a suitable solution.

o Conclusions
The Presidency is convinced that the Council should seize an opportunity to engage in the

first trilogue discussion with the European Parliament on 15th November.

The Presidency is aware that certain aspects of this Regulation, notably regional cooperation,
necessitate further discussion at a higher political level. However, this fact should not prevent
work on issues that are uncontroversial and on which an agreement with the Parliament could

be found.

The objective of the first trilogue would be to start the negotiations, present to the European
Parliament the main outstanding issues as set out above and focus on finding solutions mainly
to Articles 1, 4, 5, 14, 16 and 17.

The Council should benefit from the mandate that was given by the ITRE Committee to the
rapporteur, Jerzy Buzek, and with this first exploratory trilogue should prepare the ground for

further negotiations.

3. The European Parliament's ITRE Committee (rapporteur: Jerzy Buzek, EPP), reached an
agreement on draft amendments on 13 October 2016 (A8-0310/2016).

4.  The European Economic and Social Committee examined the proposal on 22 September

2016, whilst the Committee of the Regions decided not to issue an opinion.

2 12948/16.
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5. Coreper is invited to:

a. give guidance to the Presidency on the elements included in point 2 above. In particular:
flexibility in the Presidency proposal and possible preferences of Member States for other
approaches to regional cooperation, the scope, conditions and degree of cooperation
within the regions, the assessment of the Presidency approach towards solidarity and the

scope for information exchange on gas contracts.

b. agree on a partial mandate for the Presidency on recitals 14 and 16, Articles 1, 4, 5, 14,
16, 17, and Annexes Il and 111 for the first trilogue on 15 November, on the basis of the
text reflected in the Annex and on the messages regarding the main elements of the
proposal, as stated above.

N.B. The fourth column contains Presidency compromise proposals: bold italics underline text
indicates text as it was proposed by the EP, underlined bold text indicates compromise text
proposed by the Presidency in response to EP draft amendments. Accepted and rejected
amendments are indicated. Where the fourth column is empty, Council maintains its position
as reflected in the third column.
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