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Subject: Guiding principles for legislative initiatives in the field of substantive 

criminal law 
-    Towards a common inter-institutional document ?   

  

INTRODUCTION 

 

The three institutions have each adopted a set of guiding principles for legislative initiatives in the 

field of European substantive criminal law:  

 

 In 2009, the Council adopted the "Council conclusions on model provisions" (doc. 16798/09); 

 In 2011, the Commission adopted its communication "Towards an EU Criminal Policy: 

Ensuring the effective implementation of EU policies through criminal law" (COM(2011)573 

final);  

 In 2012, the European Parliament adopted its Resolution "An EU approach to criminal law" 

(2010/2310(INI)). 
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CRIMINAL LAW CONTACT GROUP 

 

Next to the principles, the resolution of the European Parliament also called for "an inter-

institutional agreement on the principles and working methods governing proposals for future EU 

substantive criminal law provisions" and invited "the Commission and the Council to establish an 

inter-institutional working group in which these institutions and Parliament can draw up such an 

agreement and discuss general matters, where appropriate consulting independent experts, with a 

view to ensuring coherence in EU criminal law".  

 

While establishing an inter-institutional working group appeared not to be advisable at that stage, 

the Council and the Commission were willing to informally exchange views on the quality and 

consistency of legislation in the field of European criminal law. It is for this reason that the criminal 

law contact group (CLCG), an informal contact group of representatives of the European 

Parliament, the Council and the Commission, was established.  

 

So far, the group has met a couple of times, the Council always being represented by its Presidency. 

A summary of the CLCG meeting of 12 May 2015 is set out in doc. 10137/15. 

 

COMMON STANDARDS ?  

 

During the meetings of the CLCG, MEP De Jong, who initiated the EP resolution, noted that it 

would be logic and appropriate if the three Institutions would adopt one common document setting 

guiding principles for legislative initiatives in the field of European substantive criminal law.  

 

The Netherlands Presidency organised an informal meeting on 28 June 2016 to discuss this issue 

with the Member States and the Commission, the summary of which is set out in doc. 10599/16. 

Mr. De Jong attended this meeting for part of the time and reiterated his view that it would be 

advisable for the three Institutions to adopt one common document, which could be an informal 

document, such as a memorandum of understanding. As a basis for this work a table produced by 

the EP Secretariat could be used, which contains a comparison of the documents of the three 

Institutions (see Annex).  
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Mr. De Jong observed that the Institutions could invoke the guiding principles set out therein during 

legislative negotiations and thus provide a coherent framework with a view to enhancing the 

consistency and quality of legislation. He underlined that the document should leave sufficient 

flexibility to the Institutions to consider and apply tailor-made solutions when necessary and 

appropriate. Mr. De Jong said that he preferred to establish a common document including the 

Commission, but that if this Institution would not be ready to agree on a text, the option of agreeing 

a common document between the two co-legislators could be explored. 

 

The Commission welcomed the possibility to have an exchange of views on this issue and 

advocated for continuation of an informal dialogue between the Institutions. However, the 

Commission questioned the added value of a common document and remarked that such a 

document would prejudice its right of initiative.  

 

Various Member States expressed support for the idea of establishing such a common document 

and noted that it should be possible given that the texts of the three Institutions (see in the Annex) 

are rather close. Most Member States underlined, however, that such a document should have an 

informal character and should not be binding in any way whatsoever. 

 

QUESTION TO DELEGATIONS 

 

Delegations are invited to consider whether the Council should enter into discussions with the 

European Parliament and the Commission with a view to establishing a common informal 

and non-binding document on guiding principles for legislative initiatives in the field of 

substantive criminal law.  

 

Those delegations that are in favour of starting this work are invited to indicate the possible 

requirements (constituting elements, involvement of Commission, …).  
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