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regard to intergovernmental agreements and non-binding instruments
between Member States and third countries in the field of energy and
repealing Decision No 994/2012/EU

- Preparation for the second informal trilogue

The first trilogue on IGAs was held on 8 November, and on that occasion, the intention of
the negotiators to reach an agreement on this dossier soon was confirmed. It was agreed to
hold one or, if required, two further informal trilogue meetings on this dossier, on 24
November and 7 December. The final trilogue meeting on 7 December would be the last

possible occasion to reach an agreement on this dossier during the Slovakian Presidency.

At the first trilogue, all the main issues listed below were discussed. In subsequent Technical
Meeting and two Energy Working Party meetings, further compromise texts were discussed.
Good progress was made on the basis of the flexibility shown by the two sides so far, to the
extent that the second trilogue could potentially close the negotiations provisionally on most
issues. The Presidency compromise proposals corresponding to the main issues are also set
out briefly below, in italics.
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) (AM 22, Art. 2(1)) Definition of ‘intergovernmental agreement”.
The EP requests to enlarge this definition to include also IGAs between EU
governments and private undertakings in which a third-country state is a major
stakeholder or has a controlling influence ('hybrid agreements’), and to add IGAs
with an international organisation.
The Presidency proposes as a compromise to accept the part of this amendment

relating to the inclusion of a reference to "international organisations”.

i) (AM 24, 25, 26, Art. 3(1),(2a new) and (2b new)) Information to the Commisson
and other Member States on progress during negotiations.
The EP proposes that Member States "shall" be obliged to keep the Commission
informed of progress during the IGA negotiations regularly, whereas the Council
proposes that Member States “should™" do so. The EP furthermore proposes to

prescribe the content of this information and its distribution to other Member States.

The Presidency compromise contains several elements that appear acceptable to
delegations, and maintains the Council text with "should".

iii) (Art. 3(2)) Scope of the obligatory ex ante assessment by the Commission.

Whereas the Commission and Parliament insist on covering all types of energy (i.e.

gas, electricity, oil), many delegations maintain that they can not depart from the
Council common position, in which the scope of this ex ante assessment (not the ex
post assessment) was limited to gas-related IGAs. Possible options forward would be
to extend the scope of the ex ante assessment to electricity and/or oil. The Presidency
underlines that the EP considers this issue to be the most important one. However,
given delegations' positions, no compromise regarding this issue will be included in
the proposed mandate for the trilogue on 24 November. Nevertheless, the Presidency
invites delegations to indicate their ultimate flexibility on this issue at the Coreper

meeting.
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iv) (AM 30, Art. 4(2)) Participation of the Commission in negotiations on IGAs.
The EP proposes that the Commission can participate in any negotiation meeting if it
deems this necessary.

The Presidency compromise proposal for this paragraph merges part of the EP text
with the Council text, to the effect that the Commission may request to be invited to
participate as an observer, subject to the written approval of the Member State

concerned.

V) (AM 35, Art. 5(4) second subpara) The Member State's account taken of the
Commission's ex ante assessment
The EP proposes an addition, to the effect that the Member State must "demonstrate”
how the Commission's opinion "has been addressed™ in the IGA, before signing an
IGA. Council accepted the Commission's original wording which obliges MS to
"take utmost account” of the Commission opinion. The Commission's wording had
been drafted in order to create a 'suspensory' effect of 12 weeks maximum and not to
affect the competence of MS to sign IGAs.
The Presidency compromise proposal is taken up in Art. 3(3). However, in view of
the opposition of several delegations, it is proposed as a voluntary ("may")
provision. The word "before" is included in Art. 5(4) because this describes
accurately what should happen in practice (i.e. a Member State should not wait with

taking utmost account of the Commission's opinion until the moment of signature).
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Vi) (AM 40, 41, 42, Art. 7) Non-binding instruments (‘NBIs")
The Council deleted this Article - which foresaw an ex post notification and
Commission assessment of NBIs - inter alia on the grounds that NBIs cannot have
legal effects®. The EP proposes to amend the Commission proposal by adding an
obligatory Commission ex ante assessment, with (as for IGAs) an obligation for
Member States to "demonstrate™ how the Commission's opinion "has been
addressed™ in the NBI before signing.

It would appear that in the context of an overall final compromise, a qualified

majority of delegations in Council could accept the inclusion of NBIs, by means of a
voluntary ex post notification, and with the inclusion of the corresponding
definitions in Art. 2(3) and (4). The Presidency underlines that such a compromise is
opposed by some delegations, and that it forms a red line for several other
delegations, and that there is thus no further flexibility on this issue. Some

explanatory text was added to recital 11.

vii)  (AM 8 (rec. 7), 18 (rec. 16), 21 (Art. 1(1)), 26 (Art. 3(2b new), 29 (Art. 4(1), 31
(Art. 4(3), 42 (Art. 7(4), (4a new) (4b new)) References to the objectives of the

Energy Union strategy and similar terms.

The EP may be ready to give up multiple references to the Energy Union and its
objectives throughout the text and accept a text along the lines of the draft
compromise in Article 4(1) which contains a single reference to the Energy Union.
The Presidency invites delegations to show flexibility on its latest amended
compromise proposal for this matter, since it considers that a compromise along

these lines forms an essential element of the final overall compromise.

Note: this important distinction between IGAs and NBIs was further clarified by Council's new recital 10a,
which the EP proposes to accept in AM 12.
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4. The Presidency underlines that there is only little time left between the second trilogue on
24 November and the final trilogue on 7 December, with the Coreper discussion for the final
mandate scheduled for 30 November, and no Energy Working Party meeting in between. It
is therefore imperative that the second trilogue provisionally closes many outstanding
issues! This mandate therefore aims to construct various elements of the overall final

compromise package.

6. The European Economic and Social Committee is currently examining the proposal, whilst

the Committee of the Regions decided not to issue an opinion.

7. Coreper is invited to:
- agree on a mandate for the Presidency for the second trilogue on 24 November, on
the basis of the text set out in the Annex;

- indicate its ultimate flexibility on the issue of scope for the ex ante assessment by the

Commission, including on possible options forward as set out under point 2(iii)

above.

N.B. The fourth column contains Presidency compromise proposals: bold italics
underlined text indicates text as it was proposed by the EP, underlined bold text
indicates compromise text proposed by the Presidency in response to EP draft
amendments. Accepted and rejected amendments are indicated. Where the fourth
column is empty, Council maintains its position as reflected in the third column. All
changes compared to the meeting document(dated 31 October) of the first trilogue
are shown in highlighted text.
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