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NOTE
From: General Secretariat of the Council
To: Permanent Representatives Committee
Subject: Proposal for a DECISION OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL on establishing an information exchange mechanism with
regard to intergovernmental agreements and non-binding instruments
between Member States and third countries in the field of energy and
repealing Decision No 994/2012/EU
- Preparation of the final informal trilogue of 7 December 2016
1. The second trilogue on IGAs was held on 24 November. The final trilogue meeting on 7

December is the last possible occasion to reach an agreement on this dossier during the

Slovak Presidency.

2. As the Presidency reported to Coreper on 25 November, substantial progress was achieved
during the second trilogue, and provisional agreement was reached on a number of issues.
This leaves only a small number of outstanding issues to be settled in the final trilogue.
These issues are listed below, together with the Presidency (compromise) proposals relating

thereto, in italics.
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i) (AM 22, Art. 2(1)) Definition of ‘intergovernmental agreement’.
At the second trilogue the EP proposed, as a compromise in response to its
corresponding request on 'hybrid agreements’, to include in Article 3(4) the provision
that Member States may also notify to the Commission the IGAs with private
undertakings in which a third state exercises control and/or where ownership of the
third state government is at least 10%.

In view of delegations' well-known positions, the Presidency proposes to stick to the

current compromise text in Article 2(1) and Article 3(4). However, the Presidency

proposes to add a reference to ‘hybrid agreements' in recital 13.

i) (Art. 3(2)) Scope of the obligatory ex ante assessment by the Commission.
Commission and Parliament insist on covering all types of energy (i.e. gas,

electricity, oil). In the Coreper discussion on 18 November, even though a few
delegations indicated that some additional flexibility might be possible, many
delegations confirmed that they can not depart from the Council's common position,
in which the scope of this ex ante assessment (not the ex post assessment) was
limited to gas-related IGAs.

The Presidency invites Coreper to consider, in the context of the final overall

compromise, to add oil-related IGAs to the scope of the ex ante assessment, and to

add a (standard) review clause for electricity-related IGAs in Art. 10(2).

iii) (AM 35, Art. 5(4) second subpara) The Member State’s account taken of the
Commission's ex ante assessment
At the second trilogue, the EP has indicated that it could accept the Presidency
compromise text in Art. 3(3), provided that this voluntary "may" provision be made
obligatory. It was mutually agreed during the trilogue that the addition "without
undue delay" be made.

The Presidency proposes to change "may" to "shall, without undue delay" in Art.

3(3). In this context, it recalls that this provision deals with the rare cases where (a)
the Commission has issued an opinion on a draft IGA, and (b) the Member State has

decided to depart from that opinion in the signed 1GA.
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iv) (AM 40, 41, 42, Art. 7) Non-binding instruments (‘NBIs")
At the second trilogue, the EP proposed, as a compromise, to add to the Presidency
compromise a provision requiring Member States to notify ex post only the NBIs of
major importance (so that this should be a rare occurrence).

In view of delegations' well-known positions, the Presidency proposes to stick to the

current compromise.

3. Coreper is invited to:
- agree on a mandate for the Presidency for the third and final trilogue on 24

November, on the basis of the text set out in the Annex.

N.B. The fourth column contains Presidency compromise proposals: bold italics
underlined text indicates text as it was proposed by the EP, underlined bold text
indicates compromise text proposed by the Presidency in response to EP draft
amendments. Accepted and rejected amendments are indicated. Where the fourth
column is empty, Council maintains its position as reflected in the third column. All
changes compared to the meeting document (dated 21 November) of the second
trilogue (which reflects the Coreper mandate given on 18 November) are shown in
highlighted text.
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