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Annex I - Procedural information
1. Initiative key information

Leading DG: DG Competition
Agenda planning reference: 2017/COMP/001

Initiative title: Legislative proposal - Enhancing competition in the EU for the benefit of
businesses and consumers — Reinforcement of the application of EU competition law by
national competition authorities

Expected adoption of legislative proposal: 1st quarter 2017
2. Reports on the functioning of Council Regulation 1/2003

During 2013 and 2014 DG Competition conducted an assessment of the functioning of
Council Regulation 1/2003.

As part of this new assessment, DG Competition examined a range of areas that either were
not addressed by Regulation 1/2003, were addressed in a general way but a need for a detailed
response has subsequently arisen in practice, or have emerged as new issues.

Based on the results of this assessment, the Commission adopted in July 2014 the
"Communication from the Commission - Ten Years of Antitrust Enforcement under
Regulation 1/2003: Achievements and Future Perspectives"' ("the Communication"). The
Communication concluded that the enforcement of the EU competition rules had considerably
increased as a result of the achievements of the Commission, the ECN and the national
competition authorities (NCAs). The guidance provided by the Commission to stakeholders,
NCAs and national courts and the cooperation within the ECN had favoured the coherent
application of the EU competition rules throughout the EU and boosted the enforcement of
EU competition rules. However, the Communication also concluded that it was important to
build on these achievements to create a truly common competition enforcement area in the
EU, in particular by:

- further guaranteeing the independence of NCAs in the exercise of their tasks and that they
have sufficient resources;

- ensuring that NCAs have a complete set of effective investigative and decision making
powers at their disposal;

- ensuring that powers to impose effective and proportionate fines are in place in all Member
States;

- ensuring that well-designed leniency programmes are in place in all Member States and
consider measures to avoid disincentives for corporate leniency applicants.

' http://ec.europa.eu/competition/antitrust/legislation/antitrust_enforcement 10_years_en.pdf

http://ec.europa.eu/competition/antitrust/legislation/swd 2014 230 en.pdf
http://ec.europa.eu/competition/antitrust/legislation/swd 2014 231 en.pdf.
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This exercise built on the previous "Report on the functioning of Regulation 1/2003"* of 2009
which had found that the new competition enforcement system had positively contributed to a
stronger enforcement of the EU competition rules, but that some aspects merited further
evaluation, in particular, with respect to making NCAs' enforcement tools and fining powers
more effective.

3. Evidence used to support the Impact Assessment

By way of follow-up to the Communication, extensive fact-finding has been carried out by
DG Competition in cooperation with NCAs on all the objectives identified by the
Communication in order to have a detailed picture of the status quo.

In addition to the Communication on ten years of Regulation 1/2003 and the Report on five
years of Regulation 1/2003, noted above, the fact-finding built on the following Reports:

- Investigative Powers Report (31 October 2012), which provides an overview of
investigative procedures within the ECN.’

- Decision-Making Powers Report (31 October 2012), which provides an overview of
decision-making powers within the ECN.*

- Report on the Assessment of the State of Convergence with the ECN Model
Leniency Programme (15 October 2009).”

- Several publications on the impact of competition, such as the OECD report "Fact-
sheet on how competition policy affects macro-economic outcomes" (October 2014)

Fact-finding within the ECN

For the preparation of this Impact Assessment, DG Competition relied on fact-finding carried
out by three ECN working groups: the Working Group on Cooperation Issues and Due
Process, the Cartels Working Group and the ad-hoc Working Group on Fines and Related
Issues. Detailed questionnaires have been sent on the different issues raised in the
Communication.

Moreover, the fact-finding done at the level of the respective working groups was further
discussed and reviewed at a higher level in the context of the ECN Plenary meetings, and
finally at the highest level during the ECN Directors-General meetings, attended by the Heads
of the NCAs and DG Competition.

On the basis of all the information gathered, the Commission has decided to carry out an
Impact Assessment in order to define in more detail the scope of the identified problems and
the objectives to be achieved and assess the different policy options to address them.

4. Organisation and timing

4.1. Inter-Service Steering Group

> http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009DC0206&from=EN and http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52009SC0574&from=EN.
http://ec.europa.eu/competition/ecn/investigative powers_report _en.pdf.
http://ec.europa.eu/competition/ecn/decision_making powers_report en.pdf.
http://ec.europa.eu/competition/ecn/model leniency programme.pdf.
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An Inter-Service Steering Group (ISSG) was set up in October 2015. In total four meetings
have been held on the following dates: 22 October 2015, 19 May 2016, 23 June 2016 and 14
July 2016.

The following Directorates-General and services participated: BUDG, CNECT, ECFIN,
ENER, ENV, FISMA, GROW, JUST, MARE, MOVE, OLAF, TRADE, LS and SG.

The feedback received from these Directorates-General and services has been taken into
account in the draft Impact Assessment Report.

The ISSG approved the Inception Impact Assessment that was published in November 2015
and the draft Impact Assessment Report.

The minutes of the meeting held on 14 July 2016 were submitted to the Regulatory Scrutiny
Board.

4.2. Consultation of the Regulatory Scrutiny Board

This draft Impact Assessment Report was submitted to the Regulatory Scrutiny Board on 31
August 2016 and a meeting took place on 28 September 2016.

The table below provides an overview on, and, where necessary, brief explanations about, the
changes introduced in the revised draft Impact Assessment Report after the meeting on 28
September 2016 and the main recommendations for improvements of the Regulatory Scrutiny

Board.

Main Recommendations for improvements

Overview of changes in the revised draft
IA Report & explanations

(1) Demonstrate relevance of identified
problems. The report should go beyond the
general statement that more competition
enforcement is better and present further
evidence to demonstrate the untapped potential
of more effective NCA enforcement of
competition rules. It could achieve this by
adding anecdotal evidence (i.e. examples of
cases that NCAs were not able to deal with),
comparing Member States' performances, or
using other relevant facts drawn from the 10
years of cooperation between the Commission
and Member States on enforcement.

Section 2 of the revised draft Impact
Assessment report includes all relevant
facts and anecdotal evidence available at
the time of drafting to illustrate the four
problem drivers. The main difficulty in
determining the untapped potential of

more effective enforcement of the
competition rules lies in estimating
undetected  anti-competitive  practices

which necessarily companies try to keep
secret.

(2) Clarify the policy options. The report
should explain in more detail the proposed
provisions to ensure Member States have the
right investigative tools, deterrent fines, better
leniency programs, more resources, and strong
independence. The choice of parameters should
be based on more evidence. On this basis, the
report should clarify the differences between the
preferred option 3 and option 4. The report also

Sections 5.3 and 5.4 of the revised draft
Impact Assessment report include more
details on the envisaged options for each
specific  objective. Where available,
references to evidence have been added or
highlighted compared to the previous draft.
Equally, the differences between option 3
and option 4 have been brought out and
further explained in the revised draft. A
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needs to reflect on a possible redistribution of

new section 5.5 explains why a possible

work between the Commission and NCAs, or | redistribution of work between the

explain why this approach is discarded. Commission and the NCAs has been
discarded.

3) Strengthen subsidiarity and | Section 7 of the revised Impact

proportionality aspects. The report should
strengthen the analysis of the options against the
subsidiarity and proportionality principles. In
doing so, the report should better explain to
which degree EU law could and should restrict
Member  States' choices as to their
administrative/civil/judicial procedures. In terms
of proportionality, possibly a "lighter" option
"2.5" with more limited regulatory changes
could be included.

Assessment report clarifies the analysis of
the options against the principles of
subsidiarity and proportionality as well as
the degree to which the envisaged options
could and should restrict the procedural
choices of Member States.

Regarding the possibility of a "lighter"
option "2.5" with more limited regulatory
changes: as explained in the report, soft
action is not considered effective because
it has already been used extensively to
address all four problem drivers, and,
based on this experience, it is expected to
lead only to at most very limited change
without achieving the overall aim. The
regulatory changes envisaged by the
preferred option include only the minimum
means and instruments necessary to ensure
that NCAs are effective competition
enforcers while carefully avoiding undue
interference. Leaving out any of these
means and instruments would risk failing
to meet the overall aim of making NCAs
more effective enforcers.

(4) Estimate costs and impacts. The report
should give indications on the cost of
implementing the new requirements for Member
States. The impact analysis should more clearly
establish how the additional instruments and
resources would yield the expected benefits in
individual Member States.

The new Annex XVI provides an analysis
of the costs and benefits of the preferred
option. The methodology, main arguments,
and results presented in this Annex have
been summarised in sections 6.3 and 6.4 of
the revised draft Impact Assessment
report.

The Regulatory Scrutiny Board issued a subsequent opinion on 9 December 2016, giving a
positive opinion, with a recommendation to improve the following aspects:

Main Recommendations for improvements

Overview of changes in the revised draft
IA Report & explanations

(1) Provide more evidence to support the
argument that some NCAs do not have

Section 2.2.4 of the revised draft Impact
Assessment report includes additional

6
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enough resources.

explanations on the correlation between
the level of resources and the level of
enforcement of NCAs of comparable GDP.

(2) Disaggregate
according to stakeholder categories.

stakeholder's views

Annex II summarising the results of the
public consultation now contains now a
more  detailed description of the
stakeholder's views disaggregated
according to stakeholder categories.

(3) Elaborate on the limitations and

uncertainties of the quantitative estimates.

Sections 2.1 and 6.3 include additional
explanations about the limitations and
uncertainties of the quantitative estimates.
Section 6.3 and Annex XVI also include
additional explanations about how the
competition policy indicators are built.

The Regulatory Scrutiny Board also recommended the addition of a glossary of acronyms,
issues and expressions used. A glossary of terms has been added in Annex XVII.
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Annex II - Stakeholder consultation

I. Report on the Contributions to the Public Consultation on Empowering the national
competition authorities to be more effective enforcers of the EU competition rules

Introduction

A public consultation' on empowering the national competition authorities to be more
effective enforcers of the EU competition rules was launched on 4 November 2015 and ran
until 12 February 2016.

The public consultation follows up the Commission's Communication on Ten Years of
Regulation 1/2003% which identified a number of areas of action to boost the powers of
national competition authorities ("NCAs") to enforce the EU competition rules. The objective
of the public consultation was to get feedback from a broad range of stakeholders on their
experience/knowledge of issues that NCAs may face having an impact on their ability to
effectively enforce the EU competition rules and what action, if any, should be taken in this
regard.

The public consultation followed the Commission's minimum standards and has taken the
form of an EU Survey which was split into two parts, a first one with general questions
seeking input from non-specialised stakeholders, and a second one for stakeholders with a
deeper knowledge/experience of competition matters. This second part addresses four key
issues:

resources and independence of the national competition authorities;
enforcement toolbox of the national competition authorities;

powers of national competition authorities to fine undertakings; and

o 0w p

leniency programmes.

The public consultation page and the general questions were available in the following EU
official languages: bg cs da de el en es et fi fr hr hu it It Iv mt nl pl pt ro sk sl sv to encourage
input by consumers and SMEs and to allow the public at large to contribute. The detailed
sections of the open public consultation questionnaire were only available in English but
answers could be provided in all EU official languages.

Validity of the public consultation: assessment of its weaknesses and strengths

The main weakness of the questionnaire, which has been raised by some stakeholders, is that
it is rather long. This, together with the inherent complexity of the issues it tackles, might
have dissuaded some stakeholders from replying. To address this issue, the questionnaire
contains a shorter section with general questions aimed at all (including non-specialised)
stakeholders.

http://ec.europa.cu/competition/consultations/2015_effective _enforcers/index en.html
2 COM(2014) 453 final, 9 July 2014.
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Another weakness is that it was not possible to translate the entire questionnaire in all official
languages. To encourage wide participation in the public consultation the introductory
sections and the section with the general questions, which covered the essence of the main
issues covered by the questionnaire, were translated into all official languages. Over 40
participants opted to exclusively use this option.

The public consultation had however several features that counterbalanced, at least partially,
the weaknesses referred to above.

First, although the public consultation has been officially open for participation for about 12
weeks, in practice stakeholders could provide input for around 16 weeks. This has allowed
stakeholders willing to participate ample time to do so.

Moreover, respondents had for almost every question the possibility to add additional
comments clarifying or expanding their replies and to attach supporting documents. Replies in
the form of a position paper as opposed to through the questionnaire were also accepted.

Finally, in order to promote participation as much as possible, we encouraged NCAs to bring
the the public consultation to the attention of their respective national consumer and business
associations. This was complemented by initiatives by the Commission to promote awareness
of the public consultation by reaching out to organisations with a pan-European dimension
such as the European consumer organisation BEUC and Business Europe, as well as through
participating in conferences at national level.

Summary of the general questions

There have been 181 replies from a wide variety of stakeholders, ranging from private
individuals, law firms and consultancies, companies and industry associations, consumer
organisations, academics, non-governmental organisations, think tanks and trade unions to
public authorities, including a number of Ministries and NCAs, from within and outside the
EU. This is a very good response rate for a public consultation in the competition field.

Replies per stakeholder
50 47
45 39
38 30 20
20
25
g 7
10 4 > . .
g T T T |l T . T - T - . ——
. o = > g . o
& Q;‘S*“ 5‘3" , {yé\ ;ﬁ §¢~ “@ﬂ"@ & @“§ & @Ep
NG S ST S
& &N g R
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The results show that for the majority of respondents NCAs are effectively enforcing EU
competition rules. There is however a 31% of respondents that considers that this is not the
case.
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Are EU competition rules effectively enforced by NCAs?

3%

M (Strongly) Agree

H Neutral

= (Strongly) Disagree

B Do not know/Not applicable

However, a wide majority of respondents consider that NCAs could do more to enforce EU
competition rules than they currently do:

Could NCAs do more to enforce EU competition rules?

4%

B (Strongly) Agree

B Neutral

I (Strongly) Disagree

B Do not know/Not applicable

Respondents also consider that the following measures would help NCAs to be more
effective:

10
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Degree of support for measures to help NCAs to be more effective enforcers. Number of replies =165

Having guarantees that they enforce the EU
competition rules in the general interest of the Sgongly Agree [Neutral| Disagree SFrongly No
) 5 ) gree disagree | opinion
EU and do not take instructions when doing so
Consumer associations 29% | 71%
Non-governmental organisations 14% | 29% | 29% 14% 14%
Public Authority 70% | 24% | 6%
Business 26% | 50% | 6% 18%
Industry Association 26% | 53% 11% 5% 5%
Consultancy/Law firm 23% | 46% | 31%
Other 33% | 56% | 11%
Having sufficient resources to perform their |Strongly Agree [Neutral| Disagree SFrongly No
tasks Agree disagree | opinion
Consumer associations 43% | 57%
Non-governmental organisations 14% | 57% 14% 14%
Public Authority 77% | 17% | 6%
Business 44% | 35% | 6% 6% 3% 6%
Industry Association 37% | 42% | 5% 16%
Consultancy/Law firm 77% | 15% 8%
Other 44% | 56%
Havi-ng ei:fectiv-e eflforcement tools to detect |Strongly Agree [Neutral| Disagree S‘Frongly Ng
and investigate infringements Agree disagree | opinion
Consumer associations 71% | 29%
Non-governmental organisations 14% | 71% 14%
Public Authority 68% | 32%
Business 23% | 51% | 9% 17%
Industry Association 32% | 37% | 16% 11% 5%
Consultancy/Law firm 31% | 46% | 15% 8%
Other 33% | 33% | 33%
Having effective powers to fine companies for | Strongl . Strongl No
breachgof competiI:ion law b Agregey Agree \Neutral| Disagree disag;gez opinion
Consumer associations 86% | 14%
Non-governmental organisations 14% | 71% 14%
Public Authority 76% | 24%
Business 34% | 43% | 9% 6% 3% 6%
Industry Association 37% | 37% | 11% | 11% 5%
Consultancy/Law firm 31% | 23% | 38% 8%
Other 33% | 33% | 22% | 11%

3 Although the total number of replies was 181, only 165 replied to the online questionnaire, while the other
16 provided their replies in the form of a position paper. The percentages indicated in the table are based on

the replies to the online questionnaire only.

11
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Having effective leniency programmes to
. Strongly . Strongly | No

encourage companies to come clean about A Agree |Neutral| Disagree | . ..
. o, gree disagree | opinion
infringements

Consumer associations 71% | 29%

Non-governmental organisations 14% | 71% 14%

Public Authority 68% | 32%

Business 23% | 51% | 9% 17%

Industry Association 32% | 37% | 16% | 11% 5%

Consultancy/Law firm 31% | 46% | 15% 8%

Other 44% | 56%

Other issues raised by stakeholders

A majority of stakeholders (59%) also consider that other actions should be taken to boost the
effectiveness of the NCAs. There is in particular a consistent demand from lawyers, business
and business organisations that any enhancement of NCAs' enforcement powers is counter-
balanced by increased procedural guarantees, including ensuring that rights of defence can be
effectively exercised by having greater transparency of investigations and effective judicial
review (e.g. companies should receive a Statement of Objections and have effective rights of

access to file).

Other issues raised are the request of greater coherency within the ECN in the application of
the EU competition rules, the recognition of Legal Professional Privilege (LPP) for in-house
lawyers and of compliance programmes as a mitigating factor for fines, that NCAs should be
able to defend their cases in court, a more consistent application of the effect on trade
criterion or the abolition of the power of NCAs to apply stricter rules on unilateral conduct.

The questionnaire has also sought views from stakeholders on whether action to boost
enforcement by NCAS should be taken and, if so, who should take action. The graphs below
show the results which indicate that a wide majority of stakeholders supports that action
should be taken and that such action should preferably be a combination of EU and Members
States action.*

Shouzltg action be taken? Who should take action?
0.

M (Strongly) Agree

B Member States

B EU Action

© Combination of EU/Member State action
B Do not know/Not applicable

H Neutral
M (Strongly) Disagree

B Do not know/Not applicable

*  The figures used will not necessarily add up to 100% because some respondents may have answered "do not
know" or "not applicable".
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Per group of stakeholder, the replies are as follows:

Should action be taken?

Do not
(SZO?C%IY) Neutral ((Sﬁg(;ng;z) know/not
& & applicable
Academic institutions 100% 0% 0% 0%
Consumer organisations 100% 0% 0% 0%
Non-governmental organisation 86% 14% 0% 0%
NCA 100% 0% 0% 0%
Ministries 60% 40% 0% 0%
Company/SME/micro-enterprise/sole trader 77% 6% 11% 6%
Industry association 61% 11% 28% 0%
Think tanks 67% 33% 0% 0%
Consultancy/Law firm 84% 8% 8% 0%
Trade Unions 100% 0% 0% 0%
Who should take action?
Member EU & Do not
States EU Member know/not
States applicable
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 0% 100% 0%
Non-governmental organisation 29% 14% 43% 14%
NCA 0% 40% 60% 0%
Ministries 0% 25% 50% 25%
Company/SME/micro-enterprise/sole trader 9% 12% 66% 12%
Industry association 13% 27% 40% 20%
Think tanks 0% 0% 100% 0%
Consultancy/Law firm 8% 8% 84% 0%
Trade Unions 0% 0% 100% 0%

Respondents also consider that, if EU action were to be taken, it should preferably take the
form of a mix of legislative and non-legislative action.

What type of EU action is most appropriate?

B Non-legislative action (e.g. best practices) M Mix of legislative and non-legislative action

W Legislative action B Do not know/Not applicable
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Per group of stakeholder, the replies are as follows:

What type of EU action is most appropriate?

Mix Do not
Non- legislative S
S Legislative | know/not
legislative & non- licable
legislative app
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 17% 50% 0% 33%
NCA 4% 40% 56% 0%
Ministries 0% 50% 25% 25%
Company/SME/micro-enterprise/sole trader 7% 50% 23% 20%
Industry association 25% 37% 12% 25%
Think tanks 0% 50% 50% 0%
Consultancy/Law firm 17% 75% 8% 0%
Trade Unions 0% 100% 0% 0%

Finally, the overall view of stakeholders is that taking action at EU level would have a (very)
positive impact on various aspects, as shown in the table below:

Impact of EU action

(Very) Positive
Effective enforcement of the EU competition rules 92%
Legal certainty for businesses 85%
Cooperation within the European Competition Network 83%
Legitimacy of national competition authorities' decisions 83%
Investment climate/economic growth 79%
Costs for businesses 52%

Summary of results of the detailed questions

A. Resources and independence of the national competition authorities

A wide majority of stakeholders agree with the findings of the Commission's Communication
on Ten Years of Regulation 1/2003 that it is necessary to further guarantee the independence
of NCAs and that they have sufficient resources when enforcing the EU competition rules.

4%

H (Strongly) Agree H Neutral

& (Strongly) Disagree B Do not know/Not applicable
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Per group of stakeholder, the replies are as follows:

Is it necessary to further guarantee the independence of NCAs and that they have
sufficient resources when enforcing the EU competition rules?

Do not
(Strongly) Neutral (i‘Frongly) know/not
agree isagree applicable
Academic institutions 100% 0% 0% 0%
Consumer organisations 100% 0% 0% 0%
Non-governmental organisation 86% 14% 0% 0%
NCA 100% 0% 0% 0%
Ministries 40% 20% 0% 20%
Company/SME/micro-enterprise/sole trader 71% 5% 10% 14%
Industry association 71% 12% 17% 0%
Think tanks 100% 0% 0% 0%
Consultancy/Law firm 100% 0% 0% 0%
Trade Unions 100% 0% 0% 0%

Many respondents consider that the following measures are needed to ensure NCAs'
independence when they enforce the EU competition rules (stakeholders were asked to
identify and rank the three measures they considered to be of most importance):

Importance
Supported by: 5 3
(# respondents)
Guarantees ensuring that NCAs are endowed with
adequate and stable human and financial resources to 96 50% | 28% | 22%
perform their tasks
Guarantees that NCA's top management/board or
decision-making body are not subject to instructions 97 45% | 37% | 18%
from any government or other public or private body
Guarantees ensuring that dismissals of members of the
NCA's top management/bpard or decision-making body 67 13% | 31% | 55%
can only take place on objective grounds unrelated to its
enforcement activities
Rules on conflicts of '1n'terest for the NCA's top 46 20% | 39% | 41%
management/board or decision-making body
Rules on accountability of the NCA (e.g. requiring that 0 o o
NCAs report annually on their activities 37 19% | 43% | 38%
Other measures (*) 7 43% | 0% | 57%

(*)e.g. budgetary autonomy and transparent appointment procedures for NCAs' management
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The majority of stakeholders prefer action to be taken at both EU and national level on
resources (59%) and on independence (54%).

In terms of those who consider that EU action is appropriate, approximately 43% consider
that a mixture of legislative and soft action is the best solution.

Per group of stakeholder, the replies are as follows:

Who should take action?

Member EU & Do not
States EU Member know/not
States applicable
Ind*. | Res.* | Ind. | Res. | Ind. Res. Ind. Res.
Academic institutions 0% 0% 0% | 0% | 100% | 100% | 0% 0%
Consumer organisations 0% 0% | 33% | 0% | 67% | 100% | 0% 0%
Non-governmental organisation 20% | 33% | 20% | 17% | 40% | 50% | 20% | 0%
NCA 0% 0% | 40% |36% | 60% | 64% | 0% 0%
Ministries 20% | 20% | 20% |20% | 60% | 60% | 0% 0%
Company/SME/micro-enterprise/sole trader | 19% | 10% | 14% | 5% | 52% | 70% | 14% | 15%
Industry association 25% | 38% | 19% | 6% | 50% | 56% | 6% 0%
Think tanks 50% | 50% | 0% | 0% | 50% | 50% | 0% 0%
Consultancy/Law firm 17% | 25% | 33% |25% | 50% | 50% | 0% 0%
Trade Unions 0% 0% | 100% |100%| 0% 0% 0% 0%
Ind = Independence and **:Res = Resources
What type of EU action is most appropriate?
Mlx. Do not
Non- legislative Legislative | know/not
legislative & non- .
legislative applicable
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 17% 33% 17% 33%
NCA 4% 25% 70% 0%
Ministries 20% 0% 60% 20%
Company/SME/micro-enterprise/sole trader 15% 55% 15% 15%
Industry association 7% 27% 47% 20%
Think tanks 0% 0% 100% 0%
Consultancy/Law firm 9% 64% 18% 9%
Trade Unions 0% 0% 100% 0%

B. Enforcement toolbox of the national competition authorities

A lack of effective powers for NCAs is considered by stakeholders to be a problem, firstly, in
terms of the effective enforcement of the EU competition rules (e.g. NCAs may refrain from
taking action/carry out more limited action/take action which does not meet the desired
objective), and secondly, for cooperation within the ECN (e.g. it can impinge on the ability of
NCAs to carry out inspections etc. on each other's behalf under Article 22 of Regulation

1/2003).

Divergences in NCAs' powers is seen as a problem in terms of legal certainty for business
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(63%), costs for business (62%) and for cooperation in the ECN, e.g. different rules on what
evidence can be gathered on behalf of another NCA (57%).

The table below shows the investigation and decision-making tools stakeholders think that
NCAs need to have in order for them to be effective enforcers of the EU competition rules.

(1)

Tool 7o of

support
Power to inspect business premises 92
Power to inspect non-business premises 63
Power to issue requests for information 93
Power to effectively gather digital evidence 89
Power for the officials of one NCA (NCA A), which requests another NCA 80
(NCA B) to carry out an inspection on its behalf, to assist in the inspection
carried out by NCA B (e.g. to be present during the inspection, to have
investigative powers)
Power to conduct interviews 90
Power to conduct sector inquiries 89
Power to adopt prohibition decisions 87
Power to adopt formal settlement decisions (formal decision and reduced fine) 86
Power to adopt commitment decisions 91
Power to issue interim measures 87
Power to impose dissuasive fines for non-compliance with investigative and 83
decision-making powers
Power to compel compliance with investigative and decision-making powers, 76
e.g., power to impose effective periodic penalty payments
Power to fully set enforcement priorities, including the power to reject 75
complaints on priority grounds
Power for NCAs to act within a certain time period (limitation periods) 77
Power for one NCA (NCA A) to ask another NCA (NCA B) to notify acts 71
(e.g. a Statement of Objections) on its behalf in the territory of NCA B (e.g. if
NCA A cannot notify acts to a company in its own territory because it does
not have a subsidiary/other legal representation there)
Power for one NCA (NCA A) to ask another NCA (NCA B) to enforce fining 61
decisions on its behalf in the territory of NCA B (e.g. if NCA A cannot fine a
company in its own territory because it does not have a subsidiary/other legal
representation there)

A majority of stakeholders consider that ensuring that the NCAs have an effective toolbox
should be addressed by a combination of EU and national action.
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Those who consider EU action appropriate prefer a mixture of legislative and non-legislative

action (48%), with a smaller number opting for exclusive legislative action (41%).

Per group of stakeholder, the replies are as follows:
Who should take action?

Member EU & Do not
States EU Member know/not
States applicable
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 0% 100% 0%
Non-governmental organisation 33% 0% 67% 0%
NCA 0% 48% 52% 0%
Ministries 25% 25% 50% 0%
Company/SME/micro-enterprise/sole trader 6% 6% 76% 12%
Industry association 36% 36% 21% 7%
Think tanks 0% 0% 100% 0%
Consultancy/Law firm 0% 25% 75% 0%
Trade Unions - - - -
What type of EU action is most appropriate?
Mix
Non- legislative _— Do not
A Legislative | know/not
legislative & non- .
legislative applicable
Academic institutions 0% 0% 100%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 0% 75% 0% 25%
NCA 4% 20% 76% 0%
Ministries 0% 0% 100% 0%
Company/SME/micro-enterprise/sole trader 14% 43% 36% 7%
Industry association 14% 57% 29% 0%
Think tanks 0% 100% 0% 0%
Consultancy/Law firm 0% 73% 27% 0%
Trade Unions - - - -

C. Powers of national competition authorities to fine undertakings

The public consultation has covered three main issues: the nature of the fines imposed by
NCAs (criminal, civil or administrative); who can be fined (concept of undertaking, parental
liability and succession); and fines methodologies/legal maximum of the fines.

The graphs below show to what extent stakeholders considered that there are problems in the
three areas identified:
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Is it a problem that some NCAs impose only/primarily criminal / civil fines?

Criminal fines Civil fines

| (Strongly) Agree that there is a M (Strongly) Agree that there is a problem
problem m Neutral
M Neutral 1 (Strongly) Disagree

M Do not know/Not applicable

Regarding the measures which could be taken to address the issues identified in those
Member States where no administrative fines are available, stakeholders' views are
approximately evenly split between those proposing the introduction of a pure administrative
system (27%), introducing administrative fines as a complement to the current criminal/civil
systems (27%), or to take measures to make the current criminal/civil systems more effective
(23%).
Who can be fined: is it a problem that some NCAs do not apply the concept of
undertaking, parental liability and succession in line with the ECJ case law?

® (Strongly) Agree B Neutral
= (Strongly) Disagree ® Do not know/Not applicable

Are differences in legal maximum of the fines/fines methodologies a problem?

Legal maximum Fines methodologies

M (Strongly) Agree 19 H (Strongly) Agree

H Neutral B Neutral

[ (Strongly) Disagree I (Strongly) Disagree

M Do not know/Not applicable B Do not know/Not applicable
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With respect to who should take action on all of these three areas, stakeholders generally
support either a combination of EU and Member States action or EU action alone.

Nature of fines Who can be fined Legal maximum and
fines methodologies

7-6%

B Member States B Member States
® EU Action
= Combination of EU/Member State action

= Member States
W EU Action B EU Action

¥ Combination of EU/Member State action m Combination of EU/Member State action

. ¥ Do not know/Not applicable
® Do not know/Not applicable

B Do not know/Not applicable

Per group of stakeholder, the replies are as follows:

Who should take action?(1: Member States; 2: EU; 3: EU & Member States; 4: Do not

know/not applicable)

Nature of fines Who can be fined Legal maximum

1 [ 234 1213412713734
ﬁ:ﬁfﬁ?gﬁs 0% | 0% | 100%| 0% | 0% | 100%| 0% | 0% | 0% |100% | 0% | 0%
Ocrogr;‘g‘:irons 0% | 0% | 100%| 0% | 0% | 0% | 100%| 0% | 0% | 0% |100% | 0%
Ijr‘g;lgi‘s);eigr‘lmental 3% | 0% | 67% | 0% | 60% | 20% | 0% | 20% | 0% | 33% | 33% | 33%
NCA % | 27% | 36% | 32% | % | 44% | 4% | 13% | 0% | 57% | 3% | 13%
Ministries 0% | 0% | 25% | 75% | 0% | 25% | 50% | 25% | 0% | 25% | 50% | 25%
Sﬁgﬁggﬁeﬂmﬁf"' 14% | 29% | 43% | 14% | 14% | 21% | 43% | 21% | 7% | 43% | 29% | 21%
Industry association | 36% | 14% | 21% | 29% | 10% | 30% | 10% | 50% | 15% | 31% | 31% | 23%
Think tanks 0% | 0% | 100%] 0% | 0% | 0% | 0% | 100%| 0% | 50% | 0% | 50%
Consult?r‘g/ Law 0% | 27% | 45% | 27% | 11% | 22% | 33% | 33% | 30% | 50% | 10% | 10%
Trade Unions - - - - - - - - - - - -

Finally, the majority of stakeholders considering that EU action should be taken have the
view that such action should be either a mixture of legislative and non-legislative action or
pure legislative action. In general, non-legislative action is supported by a minority of
respondents.
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Nature of fines

0%

B Mix of legislative and non-legislative action
W Legislative action
¥ Do not know/Not applicable

What type of action is most appropriate?

Concept of undertaking, parental

liability and succession

3%

B Non-legislative action (e.g. best practices)

B Mix of legislative and non-legislative action

W Legislative action

B Non-legislative action (e.g. best practices)

H Do not know/Not applicable

Per group of stakeholder, the replies are as follows:

What type of EU action is most appropriate?

Legal maximums and fines
methodologies

® Non-legislative action (e.g. best practices)
B Mix of legislative and non-legislative action
W Legislative action

® Do not know/Not applicable

(1: Non-legislative; 2: Mix legislative & non-legislative; 3: Legislative; 4: Do not know/not
applicable)

Nature of fines

Who can be fined

Legal maximum

1 2 3 4

1 2 3 4

1 2 3 4

Academic 0% | 0% [100% | 0% | 0% | 0% | 100%| 0% | 0% | 0% |100% | 0%
1nstitutions

Consumer 0% [100%| 0% | 0% | 0% | 100%| 0% | 0% | 0% |100% | 0% | 0%
organisations

Non-governmental 0% [100% | 0% | 0% | 0% | 0% | 0% | 100%| 0% | 60% | 20% | 20%
organisation

NCA 0% | 21% | 9% | 0% | 10% | 25% | 65% | 0% | 4% | 25% | 63% | 8%
Ministries 100% | 0% | 0% | 0% | 33% | 0% | 67% | 0% | 25% | 25% | 25% | 25%
Company/SMEmicro- |y o1 e | aao | 006 | 119% | 44% | 44% | 0% | 0% | 29% | 50% | 21%
enterprise/sole trader

Industry association | 25% | 50% | 25% | 0% | 0% | 100%| 0% | 0% | 0% | 67% | 11% | 2%
Think tanks 0% | 0% |100% | 0% | - - ; 0% | 0% | 50% | 50%
Consulteglrz/ Law 20% | 40% | 40% | 0% | 0% | 60% | 40% | 0% | 0% | 20% | 40% | 40%
Trade Unions - - - - - - - - - - - -
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D. Leniency programmes

The public consultation has addressed four main topics: the need of a legal basis for leniency
and divergences in leniency programmes; facilitating multiple applications for leniency; the
protection of leniency and settlement material; and the interplay between leniency
programmes and sanctions on individuals.

Legal basis for leniency and divergences in leniency programmes

The majority of respondents consider that the lack of a legal basis in EU law for leniency
programmes is a problem:

Is the lack of EU legal basis for national leniency programmes a problem?

B (Strongly) Agree
B Neutral

W (Strongly) Disagree

® Do not know/Not applicable
Moreover, 43% consider that the existence of divergences in the leniency programmes could
have an impact on who can benefit from leniency and under which conditions (10% not
sharing this view and 46% answering “do not know” or “not applicable”). This is considered
to be a problem in terms of effective and consistent enforcement of EU competition law and
legal certainty for business.

40% of respondents consider that the ECN Model Leniency Programme ensures a sufficient
degree of alignment of Member States' leniency programmes. However 61% finds a lack of
implementation of the ECN Model Leniency Programme by Member States, and 44%
consider that additional rules are needed.

With respect to potential action, there is wide support for EU action either alone or combined
with action by Member States. The type of EU action should be either a mix of legislative and
non-legislative action or purely legislative.

Who should take action What type of EU action is most appropriate?
2% 0% 4%

® Member States B Non-legislative action (e.g. best practices)

W EU Action 79 B Mix of legislative and non-legislative action
¥ Combination of EU/Member State action @ Legislative action
® Do not know/Not applicable ® Do not know/Not applicable
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Per group of stakeholder, the replies are as follows:

Who should take action?

Member EU & Do not
States EU Member know/not
States applicable
Academic institutions 0% 100% 0% 0%
Consumer organisations 0% 0% 100% 0%
Non-governmental organisation 0% 17% 67% 17%
NCA 0% 68% 27% 5%
Ministries 0% 25% 25% 50%
Company/SME/micro-enterprise/sole trader 0% 40% 40% 20%
Industry association 17% 17% 50% 17%
Think tanks 0% 100% 0% 0%
Consultancy/Law firm 0% 54% 23% 23%
Trade Unions - - - -
What type of EU action is most appropriate?
Mix
Non- legislative L Do not
S Legislative | know/not
legislative & non- .
legislative applicable
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 0% 80% 20% 0%
NCA 5% 33% 62% 0%
Ministries 0% 50% 50% 0%
Company/SME/micro-enterprise/sole trader 8% 42% 50% 0%
Industry association 0% 100% 0% 0%
Think tanks 0% 50% 50% 0%
Consultancy/Law firm 0% 44% 56% 0%
Trade Unions - - - -

Multiple applications

Summary applications is a system set up by the ECN Model Leniency programme under
which leniency applicants make a full application for leniency to the Commission and can
make short form "summary applications" to NCAs on the basis of limited information, to
protect their place in the leniency queue if the Commission decides not to take up, a part of, or
the entire case. Only 19% of stakeholders consider they have experience or knowledge of the
system of summary applications.

Divergences in the way summary applications are applied are considered to be a problem by
nearly half of respondents in terms of the effective and consistent application of EU rules,
legal certainty for business and incentives to apply for leniency.

With respect to taking action, the majority supports EU action either combined with action by
Member States, or exclusively by the EU action. The type of EU action should mainly be
either a mix of legislative and non-legislative action or purely legislative.
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Who should take action?
3%

B Member States

B EU Action

= Combination of EU/Member State action
B Do not know/Not applicable

What type of EU action is most appropriate?

Per group of stakeholder, the replies are as follows:

Who should take action?

2%

W Non-legislative action (e.g. best practices)

B Mix of legislative and non-legislative action

W Legislative action

¥ Do not know/Not applicable

Member EU & Do not
States EU Member know/not
States applicable
Academic institutions 0% 100% 0% 0%
Consumer organisations 0% 0% 50% 50%
Non-governmental organisation 0% 17% 50% 33%
NCA 10% 35% 25% 30%
Ministries 0% 0% 25% 75%
Company/SME/micro-enterprise/sole trader 0% 33% 25% 42%
Industry association 10% 0% 40% 50%
Think tanks 0% 50% 50% 0%
Consultancy/Law firm 0% 20% 30% 50%
Trade Unions - - - -
What type of EU action is most appropriate?
Mix
Non- legislative C Do not
S Legislative | know/not
legislative & non- .
legislative applicable
Academic institutions 0% 0% 0% 100%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 0% 75% 25% 0%
NCA 8% 50% 42% 0%
Ministries 0% 100% 0% 0%
Company/SME/micro-enterprise/sole trader 14% 43% 43% 0%
Industry association 0% 75% 25% 0%
Think tanks 0% 50% 50% 0%
Consultancy/Law firm 0% 60% 40% 0%
Trade Unions - - - -
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Protection of leniency and settlement material

About half of the respondents are in favour of extending the protection provided for by the
Damages Directive (protection from use/disclosure in civil damages actions before EU courts)
to other types of proceedings (another 48% replied that they "do not know"). A broad
majority of these stakeholders support extending such protection to the following types of
proceedings:

Civil proceedings other than damages actions (for example injunctive relief) 79%
Administrative proceedings (such as proceedings before tax authorities or 729
regulators)

Criminal proceedings 69%
Proceedings under the "transparency" rules/public access to documents 69%

They consider that measures to protect leniency and settlement materials should be addressed
through a combination of EU and Member State action or through EU action alone. In terms
of EU action, a majority is in favour of legislative action.

Interplay of corporate leniency programmes with sanctions on individuals

A majority of stakeholders considers it a problem that only a few Member States have
arrangements to protect employees of companies cooperating under a leniency programme
from individual sanctions.

Is it a problem that only a few MS protect employees of
companies applying for leniency from individual sanctions?

3%

M (Strongly) Agree B Neutral

W (Strongly) Disagree B Do not know/Not applicable

Also a majority is in favour of establishing safeguards to protect such employees, mainly
regarding the ones detailed in the table below:
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Current employees 74%
Former employees 64%
Protection from administrative sanctions in all MS (director disqualification 60%
orders)

Protection from criminal sanctions in all MS (imprisonment) 62%
Employees of companies which obtain immunity 2%
Employees of companies which benefit from a reduction in fines 60%
Employees of leniency applicants with any NCA 67%
Employees of leniency applicants with the Commission 64%

They consider that the interplay between corporate leniency programmes and sanctions on
individuals should be addressed through a combination of EU and Member State action or
through EU action alone. In terms of EU action, a majority favours a mix of legislative and
soft action.

Per group of stakeholder, the replies are as follows:
Who should take action?

Member EU & Do not
States EU Member know/not
States applicable
Academic institutions 0% 100% 0% 0%
Consumer organisations 0% 0% 50% 50%
Non-governmental organisation 0% 20% 60% 20%
NCA 5% 33% 33% 29%
Ministries 25% 25% 25% 25%
Company/SME/micro-enterprise/sole trader 23% 15% 31% 31%
Industry association 10% 10% 50% 30%
Think tanks 0% 0% 100% 0%
Consultancy/Law firm 10% 10% 30% 50%
Trade Unions - - - -
What type of EU action is most appropriate?
Mix
Non- legislative S Do not
A Legislative | know/not
legislative & non- .
legislative applicable
Academic institutions 0% 0% 100% 0%
Consumer organisations 0% 100% 0% 0%
Non-governmental organisation 0% 100% 0% 0%
NCA 0% 14% 86% 0%
Ministries 0% 0% 100% 0%
Company/SME/micro-enterprise/sole trader 0% 67% 33% 0%
Industry association 0% 83% 17% 0%
Think tanks 0% 0% 100% 0%
Consultancy/Law firm 0% 50% 50% 0%
Trade Unions - - - -
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II. Public Hearing co-organised by the ECON Committee of the European Parliament
and the Commission

On 19 April 2016, the Committee on Economic and Monetary Affairs (ECON) of the
European Parliament and DG Competition of the European Commission co-organised a
Public Hearing. The purpose of the Public Hearing was to provide experts and stakeholders an
additional opportunity to share their views on the Commission's public consultation on
empowering national competition authorities to be more effective enforcers.

At the hearing, Commissioner Vestager presented the results of the Public Consultation.

It was followed by two panel discussions on the four topics covered by the Public
Consultation. The two panels consisted of experts from different areas, including the business
and legal community, consumer associations, academics and the judiciary. The first panel
addressed the enforcement powers and independence of NCAs while the second panel
discussed sanctions and leniency in the Member States.

The presentations by panellist were followed by an exchange of views with Members of the
ECON Committee and a broad range of stakeholders (around 150 attended the public hearing
including, academia, business (large and small), consultancy, industry associations, law firms,
press, private individuals and public authorities).

The objectives of the initiative were widely agreed with and supported. Overall, it was
considered that the goal is not just to strengthen the powers of individual NCAs, but to
reinforce the EU enforcement system as a whole.

III. Further consultation of stakeholders

The initiative is developed in continuous cooperation and consultation with the NCAs and the
relevant national Ministries.

Two meetings have already been held with relevant Ministries to get their preliminary
feedback. On 12 June 2015, Ministries were informed about the main issues that had been
identified by the Commission. A second meeting with the Ministries and NCAs was held on
14 April 2016 in which they were informed about the results of the Public Consultation.

The Commission has also engaged in regular dialogue with other stakeholders, in particular,
consumer organisations (e.g. BEUC) and the business including SMEs (e.g. BusinessEurope)
and legal communities (e.g. European Competition Lawyers Forum (ECLF)), through
conferences and bi- or multilateral meetings and will continue to do so.
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Annex III - Who is affected by the initiative and how

The following stakeholders would be affected by the initiative as set out in the preferred
policy option 3:

National competition authorities

NCAs would be the first stakeholders affected by the initiative, and together with businesses,
the most directly affected. NCAs play a key role in making sure that the single market works
well and fairly to the benefit of both businesses and consumers throughout Europe. NCAs
would be affected by the initiative as it aims precisely at removing the gaps and limitations
which they currently face in their means and instruments to enforce the EU competition rules
and that mark their ability to be more effective enforcers. However, not all NCAs would be
affected in the same way, since the changes required would be dependent on the precise
starting point of each national legal framework, most of them would need to undertake
changes to address the problems as identified in section 2.2 of the Impact Assessment.

Once implemented, the initiative would provide all NCAs with the minimum means and
instruments to find evidence of infringements, to fine companies which break the law, to act
independently when enforcing the EU competition rules and to have the resources they need
to perform their tasks, and to have at their disposal leniency programmes that are more
effective. This will allow the NCAs to take effective enforcement action and enable them to
cooperate better with other competition authorities in the EU leading to more competition on
markets. More particularly, it will ensure that the system of cross-border information
gathering and exchange put in place by Regulation 1/2003 works effectively. This might
create some additional costs for some public authorities, if for example new tools need to be
provided, but these costs are expected to be negligible.

Practically all NCAs have replied to the public consultation, showing their strong interest and
confirming the impact that the initiative could have on them. The public consultation has also
shown their support for the initiative: 100% think that action should be taken to empower
NCAs to be more effective enforcers of EU competition rules, and that this action should be
taken either by the EU alone (40%) or in combination with the Member States (60%). NCAs
also consider that EU action should be either exclusively legislative (56%) or combined with
soft action (40%).

Support for taking action not only comes from NCAs; 60% of ministries from Member States
that have replied to the questionnaire consider that action should be taken to empower NCAs
to be more effective enforcers (vs 40% with a neutral position. They consider, that action
should be taken either by the EU alone (25%) or in combination with Member States (50%),
and that in case of EU action, it should be exclusively legislative (25%) or combined with soft
action (50%).

Business

Businesses would be, together with NCAs, the group of stakeholders mostly affected by the
initiative.

Firstly, like consumers, businesses also suffer from the consequences of diminished
competition enforcement, as they equally face the negative impact of higher prices from their

suppliers and the lower levels of innovation and choice, as well as from attempts of
competitors infringing competition rules to foreclose them from the market. The initiative
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would boost competition enforcement by NCAs in Europe and create a more level playing
field in which a competition culture prevails. This would be to the benefit of all companies,
both large and small, as it would enable them to compete more fairly on their merits and grow
throughout the single market. This would also incentivise them to innovate and offer a better
range of higher quality products and services that meet consumers' expectations.

Secondly, the initiative would also benefit businesses subject to investigations for alleged
infringements of EU competition rules in several respects. The introduction of common
minimum means and instruments for NCAs would reduce divergent outcomes for companies,
making the application of the EU competition rules more predictable and increasing legal
certainty across the EU. Companies may also benefit from enhanced procedural rights
particularly in those jurisdictions in which there is room for improvement, as well as more
legal certainty when applying for leniency. Companies would face initial adaptation costs in
terms of familiarisation with possibly new procedural rules. However, overall, the costs for
businesses involved in cross-border activities in the single market to adapt to different legal
frameworks would be reduced or even fall.

On the other hand, for those businesses infringing the law in some jurisdictions it would
become more difficult to conceal evidence or to escape fines, or to benefit from low fines.

The public consultation has also shown the strong interest of this group of stakeholders
(companies and industry associations, forming the second group with the highest number of
replies after public authorities) in this initiative: more than 60% think that action should be
taken to empower NCAs to be more effective enforcers of EU competition rules, and that this
action should be taken either by the EU alone (12% for companies and 27% for industry
associations) or in combination with the Member States (66% for companies and 40% for
industry associations). They also consider that EU action should be either exclusively
legislative (23%/12%) or combined with soft action (50%/37%).

In addition, the initiative would not disproportionately impact SMEs compared to larger
companies. While in principle all companies are subject to the EU competition rules provided
there may be an effect on trade between Member States, many agreements/behavior of SMEs
fall outside the scope of the EU competition rules as they not necessarily have such an effect
on trade between Member States or appreciably restrict competition. SMEs are also unlikely
to hold dominant positions, that is, substantial market power, the abuse of which would be
caught by the EU competition rules.

Consumers

Although consumers would not be strictly speaking directly affected by the initiative, they
would benefit directly from the benefits that stronger competition would bring to the market.
EU competition policy aims at making markets work better to the benefit of consumers across
the EU. It encourages companies to compete fairly by creating a wide choice of products for
consumers at lower prices and with better quality. For consumers, the lack of means and
instruments and capacity of national competition authorities (NCAs) to un-leash their full
potential to enforce the EU competition rules means that they miss out on these benefits of
competition enforcement. By making sure that NCAs have all the minimum means and
instruments and adequate resources they need to be effective enforcers of the EU competition
rules, consumers will get the same level of protection across Europe from business practices
that keep the prices of goods and services artificially high and enhances their choice of
innovative goods and services at affordable prices.
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The importance of the initiative for consumers is reflected by the replies of eight consumer
organisations to the public consultation. They consider that action should be taken to
empower NCAs to be more effective enforcers of EU competition rules (100%), and that this
action should be taken by the EU in combination with the Member States (100%). They also
believe that EU action should therefore be a combination of EU action and soft action
(100%).
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Annex V - Replies of stakeholders on the tools NCAs need to effectively enforce

Percentage of

Tool stakeholders who
agree/strongly agree

Power to inspect business premises 92
Power to inspect non-business premises 63
Power to issue requests for information 93
Power to effectively gather digital evidence 89
Power for the officials of one NCA (NCA A), which requests 80
another NCA (NCA B) to carry out an inspection on its behalf, to
assist in the inspection carried out by NCA B (e.g. to be present
during the inspection, to have investigative powers)
Power to conduct interviews 90
Power to conduct sector inquiries 89
Power to adopt prohibition decisions 87
Power to adopt formal settlement decisions (formal decision and 86
reduced fine)
Power to adopt commitment decisions 91
Power to issue interim measures 87
Power to impose dissuasive fines for non-compliance with 83
investigative and decision-making powers
Power to compel compliance with investigative and decision- 76
making powers, e.g., power to impose effective periodic penalty
payments
Power to fully set enforcement priorities, including the power to 75
reject complaints on priority grounds
Power for NCAs to act within a certain time period (limitation 77
periods)
Power for one NCA (NCA A) to ask another NCA (NCA B) to 71
notify acts (e.g. a Statement of Objection) on its behalf in the
territory of NCA B (e.g. if NCA A cannot notify acts to a
company in its own territory because it does not have a subsidiary
or other legal representation there)
Power for one NCA (NCA A) to ask another NCA (NCA B) to 61

enforce fining decisions on its behalf in the territory of NCA B
(e.g. if NCA A cannot fine a company in its own territory because
it does not have a subsidiary or other legal representation there)
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Annex VI - Issues related to legal maximum, fines calculations and who can be fined

Legal Maximum

The legal maximum is calculated as a percentage of a given turnover in most Member States.
There are however significant differences between Member States in the way the legal
maximum is calculated in terms of the percentages applied, and the turnover to which such
percentages are applied.

o Percentages applied: While many NCAs apply a percentage of 10%, in other
Member States the percentages applied are lower (up to 5%) for less serious
infringements. Similarly, in one Member State, a cap of 5% is imposed on the
turnover of the direct infringer only for vertical anti-competitive practices
between companies operating at different levels of the supply chain i.e.
agreements between a manufacturer and its distributor and abuses of dominant
position contrary to Article 102. In another Member State, the cap is generally
set at 10% for competition infringements, but for the specific case of cartels,
the cap 1s 10% for each year of infringement up to a maximum of 4 years: this
means that the maximum can reach 40% for cartels lasting 4 or more years.
Moreover, these amounts can be doubled for cartels in cases of recidivism (that
is, if a company has already been found to have breached competition law),
with the result that the legal maximum could potentially reach 80% of
worldwide turnover.

o Turnover to which percentages are applied: Most NCAs when calculating the
legal maximum use the worldwide turnover of the corporate group that has
been held liable for the infringement, but some base it solely on the national
turnover or the turnover of the direct infringer. In at least one case there are
also absolute maximum amounts. The entities for which the turnover is
considered (the undertaking or the direct infringer) and whether the geographic
scope of such turnover is worldwide or national make a big difference to the
maximum level of the fine.

For example, in a Member State, only the direct turnover of the infringer is used and fines are
limited to €16 million. For breaches of Article 102 TFEU, maximum fines of only €400 000
can be imposed. Such low legal maximums are highly unlikely to reflect the harm caused to
competition and fines are likely to be under-deterrent, particularly for large multinational
groups.

The table below gives an overview of how NCAs calculate the legal maximum of the fines.

Basis for calculation of legal maximum for fines

Geographic scope of the turnover
Entity's turnover: Worldwide National
Undertaking 11 NCAs 3 NCAs
Direct infringer 9 NCAs 4 NCAs
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Fines calculation

Most Member States apply methodologies based on common parameters, such as the sales
achieved by the infringer and the gravity and duration of the infringement. Some Member
States however do not have clear rules on how fines are calculated. For those NCAs which do
apply fining parameters, there are a number of issues:

o Fines risk being unrelated to the infringement: while many NCAs use sales
related to the infringement/market affected, others use the total turnover of the
undertaking which can include sales of other unrelated products.

o Fines risk being unrelated to the harm caused to competition: there is a wide
range of percentages between NCAs for taking into account the gravity of the
infringement' and in one NCA the fine is based on fixed amounts.

o The actual duration of the infringement is not always reflected in the fine and
consequently does not reflect the harm to competition: many Member States
base the fine on the sales over the entire infringement period — as a way to
reflect as accurately as possible the harm caused to competition’ — some
Member States apply reduction factors so that each year of infringement
counts less, and others apply still other methods based on single increases of
the fine regardless of the exact number of years of infringement.”

These issues can have a significant impact on the level of fines. The amount of the fine may
not reflect the harm caused to competition and be below the amount of gains improperly made
as a result of the infringement. Very different fines may be imposed for the same
infringement, meaning that the deterrent effect of fines differs widely across Europe.

Who can be held liable for paying the fine

Another aspect which may mean that fines do not reflect the harm to competition is
limitations regarding who can be held liable for paying the fine. Not all NCAs can hold parent
companies liable for infringements committed by subsidiaries under their control despite the
long-established case law of the European Court of Justice according to which parent
companies can be held responsible for infringements of their subsidiaries.” This sends a clear
signal to the entire corporate group that the absence of good corporate governance and

Gravity is normally accounted for as a percentage of the sales that are used as the basis for the calculation of
the fine. The Commission applies a percentage of up to 30%. Most Member States have the same range, but
some have lower percentages. For Member States using the sales related to the infringement, four apply a
percentage up to 10%, and another one up to 3% in the relevant market. For the Member States using the
total turnover of the undertaking, two apply a percentage up to 7%/8% and another one up to 3%.

This is normally done by calculating the fine for the first year of infringement (starting amount) and
multiplying it by number of years of duration of the infringement.

One NCA multiplies the starting amount of the fine by 1 for durations of 1 year or less, by 3 for durations of
more than 10 years, and by a coefficient between 1 and 3 for intermediate durations. Another NCA increases
the fine by 0.5% of total turnover for up to five years durations, and by between 0.5%-1% for longer
durations. Another NCA, if the durations are longer than 1 year, increases the fine by 100% for abuses and
by 200% for agreements.

4 Case C-97/08 P AkzoNobel NV v Commission [2009] ECR 1-8237. It has to be shown that the parent
company exercises decisive influence over the subsidiary that committed the infringement
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compliance with competition law will not remain unpunished. It allows the legal maximum of
the fine to be set on the basis of the overall economic strength of the corporate group, instead
of only that of the subsidiary.

In addition, several NCAs cannot hold legal and economic successors of an infringer liable
for fines or there is uncertainty about whether national courts would uphold the application of
these principles, which means that companies can escape fines simply by merging with other
companies or through corporate restructuring. The table below provides an overview of the
application of parental liability and succession by NCAs:

Application of parental liability and succession by NCAs

Can parent Can legal Can economic
companies be held succession be succession be
liable? applied? applied?
YES 17 21 14
YES
(with certain 2 - }
restrictions)’
YES
o ) 2 5 6
(limited practice)
NO 5 2 8

Moreover, there are NCAs that cannot effectively fine associations of undertakings, such as
trade associations, either because national legislation prevents this possibility or because
NCAs cannot impose fines that take into account the turnover of their members.® This is a
problem as trade associations typically have very little turnover, compared to the turnover of
their members. NCAs need to be able to also fine the members of the association benefitting
from the infringement. The fines imposed by NCAs without this power are often symbolic
and do not reflect the harm to competition.

One NCA cannot apply the principle of "presumption" (meaning that in cases of 100% ownership it is
presumed that the parent company has exercised decisive influence on the subsidiary and can be held liable),
while two others can hold liable only one legal entity, either the direct infringer or its parent, but not both.

In one Member State it is not possible to fine associations of undertakings, and in nine Member States the
fine can only be based on the turnover of the association, and not on the turnover of its members.
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Annex VII - Results of hypothetical cartel case for a duration of 3.75 years

To assess the impact of divergences in fining methodologies, the NCAs were asked to
calculate the fine that they would impose in a hypothetical case.

The case was a simple cartel with several types of companies, ranging from companies with
sales focussed at national level or worldwide sales, companies specialised in the manufacture
of one product or multiproduct companies, and small single companies or large groups.

The two tables below show the different types of companies considered in the hypothetical in
terms of geographic scope, product scope and corporate structure (first table), and the
hypothetical sales attributed to each company/group (second table).

Companies involved in the infringement

Direct Geographic scope, product Direct Geographic scope, product scope and
infringer | scope and corporate structure | infringer corporate structure
National focus Worldwide presence
Production  focussed  on
A Product X F Producer of several products
Single company Single company
National focus Worldwide presence
B Producer of several products G Production focussed on Product X
Single company Belongs to a group with parent G*
National focus
Production  focussed on Worldwide presence
C Product X H Producer of several products
Belongs to a group with Belongs to a group with parent H*
parent C*
National focus Worldwide presence
D Producer of several products I Producer of several products
Belongs to a group with Belongs to a large group with parent
parent D* I*
Worldwide presence Worldwide presence
E Production  focussed  on 7 Producer of several products
Product X .
Belongs to a very large group with
Single company parent J*
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Sales affected by the infringement and turnovers (Million EURO)

Total turnover of the Total turnover of the
Affected sales direct infringer Undertak%ng (EU
meaning)
Company | National | Worldwide | National | Worldwide | National | Worldwide

A 20 20 20 20 20 20
B 20 20 60 60 60 60
C 20 20 20 20 80 80
D 20 20 60 60 250 250
E 20 40 20 40 20 40
F 20 40 60 120 60 120
G 20 40 20 40 80 650
H 20 40 60 120 200 2000
I 20 40 60 120 750 7500
J 20 40 60 120 3250 32500

The hypothetical case also covered a range of different durations, from short durations of
some months up to long durations of almost 9 years.

The results showed that the fines imposed by the different NCAs could range from small
differences to significant variations depending on the specific scenario considered.

For example, while the differences in the fines are not very high in the case of a company
with sales at national level only, producing one product and that does not belong to a wider
corporate group (company type "A"), the differences between the fines increase with
companies that, although also having a national focus, produce other products or belong to a
corporate group (type "D"), and become significant with large multiproduct and multinational
groups (type "I" in the example).

Fines imposed - Type "A" -3,75Y
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As shown in the example below, differences in the fines are also significant in the cases of

smaller groups, such as type "C" companies.
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Annex VIII - Article in German press

03.022015

M Wirtschafts Drucken
M Woche

Sinder schlagt Fahnder
Wurstkonig Tonnies trickst das Kartellamt aus
von Harald Schumacher und Mario Brick

Mit einem raffinierten Konzernumbau will sich Wurstkénig Clemens Ténnies einem
MillionenbuBgeld entziehen. Das kann zur Blaupause fiir andere Kartellsiinder werden.
Kartellamtschef Andreas Mundt fordert scharfere Gesetze.

Sinder ohne BuBe:
Unternehmer
Clemens Ténnies
findet ein Schlupfloch
im
Paragrafendickicht -
und entgeht so
moglicherweise einer
hohen Kartellstrafe.

Bild: dpa/Montage

Wie stolz Bundeskartellamtsprasident Andreas Mundt auf seine Behérde und wie sicher er sich
seiner Sache ist, offenbarte er kurz nach der Verhdngung der drakonischen Bestrafung des
Wurstkartells im Juli 2014: Wir haben finf Jahre ermittelt, sehr akribisch, nicht anders als eine
Staatsanwaltschatt.

Es hat Durchsuchungen gegeben, Zeugen mit eindeutigen, belastbaren, detaillierten, glaubhaften
Einlassungen. Es hat Notizen, E-Mails gegeben®, referierte der Kantelljager: Elf Unternehmen haben
mit uns kooperiert und letzten Endes die Tat eingerdumt. Das alles figt sich ineinander und erzeugt
far uns ein klares Bild."

Mundt auf der Hohe seiner Macht: Die BuBgeldsumme gegen 21 Wursthersteller sowie 33 Manager
und Eigentiimer der Unternehmen war mit 338 Millionen Euro fast so hoch wie die ebenfalls 2014
verkiindete Strafe gegen das Bierkartell.

Desaster flir das Kartellamt

Ein halbes Jahr spater wird der Triumph zum Desaster. Der WirtschaftsWoche liegen Unterlagen vor,
aus denen sich ergibt, dass Mundt vermutlich mehr als ein Drittel des WurstbuBgeldes in den Wind
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schreiben muss. Schuld sind zwei kurze Briefe, die im Januar bei

IE der Bonner Behérde eingingen und zwei der je 300 Seiten

" starken BuBgeldbescheide zu Makulatur machen.

1o I Die Kartellanwalte der Wursthersteller Boklunder und Kénecke
o m II l [ ] II teilen in wenigen Zeilen mit, dass die beiden Unternehmen nicht
Vom Bundeskartellamt verhangie mehr existieren und im Handelsregister geléscht wurden. Folge:
B“ESEHE‘T (zum VergroBem bitte Mundt kann rund 70 Millionen Euro bei Béklunder und rund 50
dnriicKken,

Millionen Euro bei Kénecke nicht mehr eintreiben. Ob es
Rechtsnachfolger gibt, die zahlen missen, ist nach Aktenlage
auBerst fraglich.

Die groBten Kartelle

Alles anzeigen
¢ Platz 10

Branche: Kautschuk
Kartellmitglieder: ENI, Bayer, Shell, Dow, Unipetrol, Trade-Stromil
Verhangte GeldbuBe: 519 Millionen €

Jahr: 2008

» Platz 9

Branche: Erdgas
Kartellmitglieder: E.On, GdF
Verhangte GeldbuBe: 640 Millionen €

Jahr: 2009

¢ Platz 8

Branche: Gasisolierte Schaltanlagen
Kartellmitglieder: Siemens, ABB, Alstom, Areva, Fuiji, Hitachi, Mitsubishi, Toshiba
Verhangte GeldbuBe: 751 Millionen €

Jahr: 2007

» Platz 7

Branche: Vitamin
40
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Kartellmitglieder: Hoffmann-La Roche, BASF, Aventis, Solvay, Merck, Daiichi, Eisai, Takeda
Verhangte GeldbuBe: 791 Millionen €

Jahr: 2001

¢ Platz 6

Branche: Luftfracht
Kartellmitglieder: Air France, British Airways
Verhangte GeldbuBe: 799 Millionen €

Jahr: 2010

» Platz 5

Branche: Kugellager
Kartellmitglieder: SKF, Schaeffler, JTEKT, NSK, NFC, NTN
Verhangte GeldbulBe: 953 Millionen €

Jahr: 2014

b Platz 4

Branche: Aufziige und Rolltreppen
Kartellmitglieder: ThyssenKrupp, Otis, KONE, Schindler
Verhangte GeldbuBe: 992 Millionen €

Jahr: 2007

¢ Platz 3

Branche: Autoglas
Kartellmitglieder: Saint-Gobain, Asahi, Pilkington, Soliver
Verhangte GeldbuBe: 1384 Millionen €

Jahr: 2008
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¢ Platz 2

Branche: Fernsehréhren und Monitore

Kartellmitglieder: Philips, LG Electronics, Samsung, Panasonic, Toshiba, Technicolor Verhangte
GeldbuBe: 1471 Millionen €

Jahr: 2012

» Platz 1

Branche: Manipulation Derivate Euribor/ Libor/Yen

Kartellmitglieder: Deutsche Bank, Royal Bank of Scotland, Citigroup, Société Générale, JP
Morgan, RP Martin

Verhangte GeldbuBe: 1710 Millionen €

Jahr: 2013

Grund ist eine tief greifende Umstrukturierung beim gréBten deutschen Wurstkonzern Zur Mihlen,
der dem Fleischtycoon und Schalke-04-Boss Clemens Tonnies privat gehért. Die soll vordergriindig
Synergieeffekte in der verschachtelten Unternehmensgruppe heben, zu der auch Béklunder und
Kénecke gehdren. Alle Beteiligten machen jedoch keinen Hehl daraus, dass es nicht nur um die
Schaffung eines schlagkraftigeren Konzerns geht.

Sufgrund einer Umstrukturierung kann eine KartellbuBe entfallen beziehungsweise kénnen die
Verteidigungsmaglichkeiten von Unternehmen emweitert werden®, sagt Matthias Blaum von der
Disseldorfer Kanzlei Hengeler Mueller, dessen Juristenteam die neue Struktur der Zur-Mihlen-
Gruppe ersonnen hat.

Gelingt der Tannies-Trick, wére das for Mundt die gréBte Schlappe seiner siebenjéhrigen Amtszeit.
Die Masche konnte zur Blaupause werden fur andere Kartellsinder.

Zahmes Katzchen statt wilder Tiger
Der Fall lasst die einflussreiche Behdrde plétzlich als zahnlosen Tiger erscheinen. Das passt nicht zur
offentlichen Wahrnehmung der stetig wachsenden Macht der Wettbewerbshiter:

Seit die Kronzeugenregelung BuBgeldfreiheit verspricht, bringt sie immer mehr Kartellsinder dazu, sich

selbst und die Mittater zu verraten. Beim Wurstkartell etwa erleichterte Mélke aus dem westfalischen

Versmold sein Gewissen gegenOber Mundts Ermittlern und geht straffrei aus.

[E)ie Kartellwachter verhangen immer héhere BuBgelder. 2014 waren es erstmals mehr als eine Milliarde
uro.

AuBerdem treiben die von den Kartellen geschadigten Unternehmen — ermuntert von den

Ermittlungserfolgen und den Behdrden — heute systematisch Schadensersatz ein. Dabei geht es oft um

zwei- und dreistellige Millionenbetrage. Die Deutsche Bahn etwa verklagt aktuell die  Lufthansa und

weitere Airlines auf den Rekord-Schadensersatz von 1,76 Milliarden Euro wegen unerlaubter

Preisabsprachen im Frachtgeschaft.

Im Wargegrift* des Kartellamts sehen Kritiker wie der Wirtschaftsjurist und Buchautor Florian Joset
Hoffmann die deutsche Wirtschaft. Gleichzeitig aber sind die Wettbewerbshiter so leicht verwundbar
wie Siegfried in der Nibelungensage.
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Schon seit Jahren hatte die gut 300-képfige Mundt-Truppe Probleme, BuBgelder bei Unternehmen
einzutreiben, die nach Ubernahmen und Umstrukturierungen nicht mehr in der urspriinglichen Form
existierten. Strittig war jeweils die Rechtsnachfolge. 2011 kam dann — aus Kartellamts-Sicht — der
juristische GAU. Der Bundesgerichtshof (BGH) entschied, dass der Versicherungskonzern HDI
Gerling ein BuBgeld von 19 Millionen Euro nicht zahlen muss. Die hatte das Kartellamt 2005 gegen
den damals noch selbststandigen Gerling-Konzern verhéngt. 2006 wurde Gerling vom  Talanx-
Konzern Ubernommen und mit dessen Tochter HDI fusioniert.

Kartellsiinder werden unangreifbar

Dank BGH kam Gerling straffrei davon. ,Die Anspriiche haben sich einfach in Luft aufgeldst”, stellte
Mundt konsterniert fest. Blamiert war er selber. Blamiert sind auch einsichtige Sinder wie der

Allianz-Konzern, der 2007 brav seine 34 Millionen Euro BuBgeld wegen der Beteiligung am
Industrieversichererkartell gezahlt hatte.

Ubernahmen und das geschickte Hin- und Herverschieben von Unternehmensteilen erscheinen seit
2011 plétzlich als idealer Schleichweg, um einem schon verhéngten KartellbuBgeld doch noch zu
entkommen. Mundt: Es reichen relativ simple Konstruktionen, damit Kartellsiinder fiir uns nicht mehr
greifbar sind. Das erschwert uns die Vollstreckung gewaltig.”

arr Buligsidfraihell o s s DEKANNE ISt etwa, dass die Mindener Melitta-Gruppe auf diesem
Weg dem 2009 verhangten BuBgeld wegen Absprachen von
Kaffeepreisen entgehen will. Das Oberlandesgericht Diisseldort
gab zwar 2014 dem Kartellamt recht. Aber die Melitta-Anwélte
Holger Wissel und Olaf Kranz von der Disseldorfer Kanzlei
Taylor Wessing setzen darauf, dass der BGH seiner

Wie die Tonnies-Wurstfirma Boklunder Rechtsauffassung von 2011 treu bleibt und Melitta am Ende von

ihre Kartelistrafe umgehen will (Klicken den geforderten 55 Millionen Euro BuBgeld keinen Cent zahlt.
Sie for eine detaillierte Ansicht bitte auf

die Grafik)

Sunder sind fir das Kartellamt nicht zu packen
Auch vier von neun Kosmetikherstellern schafften es, 2008

verhangten Strafen zu entkommen. Chanel, L'Oréal, YSL Beauté

und Coty Prestige Lancaster Jkonnten sich durch konzerminterne

Umstrukturierungen der Haftung entziehen®, teilt das
Bundeskartellamt dazu mit. Bei dreien geschah das durch Ubernahmen. Eine iibertrug ihr Vermégen
im Wege eines sogenannten Asset Deals auf eine neue Gesellschaft.

So ahnlich hat es Ténnies nun bei Béklunder und Kénecke machen lassen. Aber der Fall hat eine
neue Dimension. Zum einen wegen der Héhe des BuBgeldes: Béklunder und Kénecke sollen zwalf
Mal so viel Strafe zahlen wie die 2008 verknackten Kosmetikkonzerne zusammen. Vor allem aber,
weil der Gesetzgeber inzwischen versucht hatte, das Schlupfloch zu schliefen. Offenbar vergebens —
das kénnte der Fall Ténnies nun zeigen.

Vehement hatte sich Mundt nach dem Gerling-Urteil fir eine achte Novellierung des Gesetzes gegen
Wettbewerbsbeschrankungen (GWB) und — damit zusammenhangend — des Ordnungswidrigkeiten-
Gesetzes eingesetzt. Es ware, so Mundt damals, ,ein fatales wettbewerbspolitisches Signal, wenn
die Tater nicht mehr zur Rechenschaft gezogen werden kénnten®. Am 30. Juni 2013 traten beide
Anderungen in Kraft. Sie stellten klar, dass nach Firmen-Aufspaltungen und -Verschmelzungen die
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Rechtsnachfolger zuvor verhangte Buligelder zahlen missen.

Aber damit, warnt Mundt, .hat die GWB-Novelle lediglich einen Teil der Falle maglicher
Umstrukturierungen erfasst, mit denen BuBgelder umgangen werden kénnen® — problematisch bleibe
es etwa, wenn Gesamtbetriebe ,ohne Ubertragung der Gesellschaftshiille* verschoben werden.

Dass BuB3geldflucht trotz GWE-Novelle méglich ist, dafir will Ténnies nun den Beweis antreten.
Seine Zur-Muohlen-Gruppe war auf den wuchtigen BuBgeldbescheid Mitte Juli perfekt vorbereitet. Die
werthaltigen Teile und die Produktion der Zur-Mihlen-Tachter Béklunder Plumrose und Kénecke
wurden wenige Wochen spater abgespalten und in neue Gesellschaften verlagert. Von den alten
Gesellschaften blieb kaum mehr als eine leere Hille Obrig. Selbst die ist inzwischen als Firma
erloschen. Auch die neu entstandenen Béklunder- und Kénecke-Unternehmen missen nicht zahlen —
wenn der Plan der Ténnies-Anwilte aufgeht.

So einfach soll es sein, das machtige Bundeskartellamt aufs Kreuz zu legen?

Ja, meinen fihrende Kartell- und Gesellschaftsrechtler, denen die WirtschaftsWoche ihre exklusiv
vorliegenden Dokumente prasentiert hat. Wissel und Kranz von Taylor Wessing, die unter anderem
Melitta beraten, urteilen: ,Die AbspaltungsmalBnahme im Fall Béklunder und Kénecke fihrt nach den
uns vorliegenden Informationen dazu, dass die neue BuBBgeld-Nachfolgeregelung hier ins Leere lauft.
Das Unternehmen, auf das das Betriebsvermégen abgespalten wurde, kann nicht bebulBt werden.®

Spezialisten der Kanzlei Heisse Kursawe Eversheds in Minchen, Oliver Maal3 und Arndt Scheffler,
bestatigen, dass die BuBgeldflucht funktioniert: ,Das bebulite Unternehmen bleibt durch die
Abspaltung zurtick wie eine Bad Bank. Das Unternehmen mit dem werthaltigen Geschéaft bekommt
das Bundeskartellamt nicht zu packen.” Auch eine Anfechtung der Umstrukturierung via
Anfechtungsgesetz brachte dem Kartellamt nichts, sagen Experten: Der Vollstreckungsz ugriff auf die
durch Abspaltung Ubertragenen Vermégensgegenstande sei nicht wieder herzustellen.

Das Kartellamt befiirchtet Nachahmer
Kartellamtschef Mundt erklart zur Causa Toénnies schmallippig: .Der Vorgang ist uns bekannt.* Er

werde ,sehr sorgfaltig prifen, ob die Unternehmen tatsachlich auf diesem Wege ihre Zahlungspflicht
umgehen kénnen*“. Offensichtlich habe der Gesetzgeber 2013 aber nur ,einige Schlupflacher zur
Umgehung von BuBgeldern beseitigt.

Der dipierte Wettbewerbshiter muss eine Lawine neuer Falle firchten. Wenn das Vorgehen von
Béklunder und Kénecke erfolgreich ist, wird das in die Beratungspraxis einziehen®, sagt Taylor-
Wessing-Jurist Wissel. Schon jetzt, so Maal und Scheffler von Heisse Kursawe, ,sind Anwélte im
Interesse ihres Mandanten verpflichtet, ihm bei einem Kartellfall die Chancen einer Umstrukturierung
aufzuzeigen®.

ANZEIGE

DIETMAR HARHOFF IM INTERVIEW

"Start-ups tun sich leichter wenn sie nicht scheitern”

| Ist die deutsche Ingenieurskultur in der digitalen Welt nicht mehr zeitgemaB? Was machen
Start-ups besser als etablierte Unternehmen? Dietmar Harhoff vom Max-Planck-Institut spricht
im Interview Gber disruptive Prozesse.
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Mundt fordert bereits Unterstiitzung aus Berlin. Die Regelungsliicken missten .dringend geschlossen
werden”.

Abhilfe schaften fir die Zukunft wirde eine Angleichung des deutschen ans europaische Kartellrecht.
Denn fir die EU-Kommission, die internationale Kartelle verfolgt, gilt der Grundsatz der
wirtschaftlichen Einheit und der gesamtschuldnerischen Haftung im Konzern. Die Muttergesellschaft
ist Mal3stab fur die Bemessung des BuBgeldes und haftet fur die Zahlung.

Fall Ténnies wird zum Pyrrhus-Sieg

Der Bundesrat hatte das 2013 gefordert. Der Bundestag verwies das Kartellamt stattdessen aber auf
die Méglichkeit, ,Vermégensverschiebungen durch dinglichen Arrest” zu vermeiden. Das funktioniert
allerdings nicht. Einen dafir notwendigen frihzeitigen Hinweis, dass eine Abspaltung geplant ist, wird
Mundt niemand geben. Sobald aber die Abspaltung realisiert ist, ist es zu spét fir die
Sicherungsmalnahme.

weitere Artikel Mundts Hoffnung: Ein Jahr nach dem Inkrafttreten der achten
Bahn bekommt Unterstiitzung GWB-Novelle Mitte 2013 wollte der E_lundestag deren_

gegen Cargo-Kartell Anwendung Oberprifen und entscheiden, ob ,gesetzlicher
Robert Bosch und Kiihne + Nachbesserungsbedarf besteht*. Das durfte das Kartellamt nun

Nagel schlieBen sich

Milliarden-Klage an mit halbjahriger Verspatung einfordern.

f{“dasltlrea"‘ hinat BuBaeld Maglich also, dass der Fall Ténnies zum Pyrrhus-Sieg for die

artellamt verhiangt BuBge A . i

gegen Sprudelgerat-Hersteller deutsche Wlfischaft wlrrd. Schwenkt Berlin wegen Mundts
drohender Niederlage im Wurstkartell auf EU-Kartellrecht um,

Herta, Meica, Riigenwalder sinkt der Flucht-Spielraum fur konftige Kartellanten auf null.
Wourstkartell muss Millionen-
BuBgeld zahlen

Tonnies selbst ist vermutlich fein raus. Allerdings kann er sich

mit dem Firmen-Umbau nur BuBgeldern, nicht aber

zivilrechtlichen Ansprichen entziehen. Denn gegeniber den
Glaubigern einer ab- oder aufgespaltenen Gesellschaft haften alle an dem Vorgang beteiligten
Rechtstrager als Gesamtschuldner. Falls die Wurstkartellopfer — Aldi und Co. — also Schadensersatz
fordemn, missen die neuen Boklunder- und Kénecke-Gesellschaften, verhandeln. Und zahlen.
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Annex IX - Imposition of sanctions in civil and criminal procedures

In the majority of Members States fines are administrative.
Civil fines are imposed in three Member States: Austria, Finland and Sweden.
Criminal or quasi-criminal fines are imposed in five Member States:

-Ireland

-Denmark,

-Estonia, where fines are imposed by criminal courts for infringements of Article 101
(and until 2014 also for Article 102). As from 1 January 2015 fines for infringements
of Article 102 are imposed by the NCA instead of a criminal court but according to
misdemeanour procedures (criminal offences of minor importance).

-Slovenia, where fines are imposed by the NCA instead of a court but according to
misdemeanour (quasi-criminal) procedures.

-Germany, where fines are initially administrative, imposed by the NCA, but if they
are appealed, the case is brought to court where it is reassessed according to criminal
standards.
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Austria
Fines imposed by civil courts

| INFRINGEMENTS OF COMPETITION LAW |

!

INVESTIGATION by
NCA
(Federal Competition Authority "FCA")

l

Case brought by NCA or Public prosecutor (for
Cartel matters)
To
CIVIL COURT

Cartel Court
Adoption of
decisions on
substance
and fines

Supreme
Cartel
Court

(appeals)

Finland
Fines imposed by civil courts

I INFRINGEMENTS OF COMPETITION LAW |

!

INVESTIGATION by
NCA
(Finish Competition Authority "FCA")

NCA
Decisions on —)I IF FINES
substance J(

Case brought by NCA
to the Market Court

Market

Court
Adoption of
decisions
on fines
Supreme
Administrat
ive Court

(appeals)
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Sweden
Fines imposed by civil courts

| INFRINGEMENTS OF COMPETITION LAW |

INVESTIGATION by
NCA
(Swedish Competition Authority "SCA")

IF FINES
NCA
Decisions on commitments, cease-and
desist orders, interim measures, Proposal by SCA to the
injunctions with attached penalties and Stockholm City Court
fine orders (settlements)
NO FINES

Stockholm
City Court
Adoption of
decisions on
substance and
fines

Ireland
Fines imposed by criminal courts

| INFRINGEMENTS OF COMPETITION LAW |

L

Investigation by NCA
(Irish Competition Authority "CCPC") 1

h

If case warrants
criminal proceedings

If case does not warrant 1
criminal proceedings

More serious
infringements

iy o i
CCPC CCPC Director of Public Prosecutors
Acting as plaintiff Summary _ [DF‘P}_ _
prosecution Prosecution on indictment

Central

District

District Court Criminal
Court / Criminal Court
High Court Adoption of Adoption of
Ciwil dscisions en decisions on
no fines substance and substance and

fines fines
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Denmark
Fines imposed by criminal courts
| INFRINGEMENTS OF COMPETITION LAW |

IF FINES

Investigation by NCA In some clear cases (price
{Danish Competition Authority fixing cartels) |
"DCA") Director General of DCA
Decisi | can ask FINE to SEC
ecision proposa BEFORE decision

Danish Competition Council
({DCC)
Adoption of decision

¥ FINES

Degsions on substance . .
; Decisions on substance AFTER adoption of
in some cases on behalf decisions Director General

of DCC
NO FINES of DCA asks FINE to SEC
NO FINES (i.e. complex 102 cases)

h 4

i W
SEC

{State Prosecutor for Serious
Economic Crime)

f pgal d o
Competition
Appeal Tribunal

Criminal
Court
Adoption of
decisions on
fines

to Civil
Courts

Estonia
INFRINGEMENTS OF COMPETITION LAW

Investigation by NCA Investigation by NCA Investigation by NCA
(Estonian Competition Authority {Estonian Competition Authority {Estonian Competition Authority
IIECAH} 1IECAH} "ECAH}

A i
Investigation and decisions / In\.rest[;?etuﬂzn ?;u:tlrg::aﬁeagramn

administrative acts: no finding Investigation and decisions on P
of infringement, behavioural substance and fines Supervised
remedies, procedural by PPC
infringements, etc. -]/
Public Prosecutors' Office
PPO

A
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Slovenia

[ INFRINGEMENTS OF COMPETITION LAW |

| ADMINISTRATIVE procedure |

Investigation by NCA
(Competition Protection Agency

"CPA™)

l

Investigation and decision on
substance according to

Competition Act
MO FINES

—

SEMI-CRIMIMNAL

(Misdemeanour) procedure

Investigation by NCA
(Competition Protection Agency
"CPA™)

¢

IF FINES |

Appeal to
Administra
tive Court

Appealed
to
Supreme
Court

Germany

Investigation and decision on FINES

according to
Minor Offences Act

CPA needs to determine the natural
person responsible for infringement

and through this person fine the
undertaking

Appeal in
Local
Court in
Ljubljana

| INFRINGEMENTS OF COMPETITION LAW

| ADMINISTRATIVE procedure |

Investigation by NCA
(Bundeskartellamt)

Investigation and decision on
substance and on FINES

Appeals:
Higher

(OLG)

procedure

Regional Court

Administrative

IF FINES are
appealed

FINES procedure
CRIMINAL-STYLE

Bundeskartellamt's decision
becomes the indictment

Appeals:
Federal
Court of

Justice
(BGH)
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fines




IS

pInoMm 3] papn[oul 9q Os[e
pnom sammbur 10309s Ino
K11ed 03 1omod a3 ‘doueysul
10} 9eyy 3umueow ‘xX0q[00}
uonnadwod 99dwod
asow e 10}  opraoxd
osje  pnom uondo SIyJ,
“SJUSWTWOD pasodoad
Jo ssoudjeridoadde
oy moqe sidAerd jodIew
JNSU0d SYDON MOY U0 Se
[yons So[nI pI[reldp Sulaey
‘Qrdwexa 10J ‘uedow pinom
NURE -douerdwos-uou
J0J suonoues wiojiun Aq
dn poyoeq siomod Sunyew
-UOISIOP PuUB UONBIIISIAUL
[eO1IUSPI dARY SY DN IBy) OS
sonu (wnwiurw 03 pasoddo
Se) po[IBJOp pue wWIOjIUN

1oy} 19s 01 SYDN Jo 1omod o
‘pue uonoadsur ue Pim Adwod
0} ainrej 1oy ouy e jo juowAied
oyl 30 ‘wayl yum douerdwod
-UOU O]  SUOIOUBS  JAIIJYYD
Aq dn poyoeq oq pnom Ss[oo0}
9soy ], “(SUOISIOdP  JUAUYIWWOD
ydope 03 pue sainsedwr WAL
onssI 0} ‘(SOIpawdl [BINOIABYQQ
pue exmonys asodwr 03 1omod ay)
Surpnpour) suoIsdp uoniqryoid
jdope 013 1omod o)) sjo0}
SunRW-UOISIOAP puB  (JOUIPIAD
[en3ip 1oyjes 03} pue UONBULIOJUL
10} sysonbox onsst 03 ‘sosrwaad
SsauIsng-uou pue ssaursnq 30adsur
01 s1omod 9A1IJYYS SI Jely)) S[00)
oAne3nsaAur [euonerddo jo 3os
2100 wnwirurw & dAeY SYON (1)

*saanpaoo1d Juowd)es
[eWIO}  pue  SjoyIeW
uo suonipuod dAnnadwod
0] wnPI B QINSUd
0] SOIPOWAI [BINOIABYQQ
JO osn ay) se yons sonssi
uo SUOI)EPUITIIOIY
NOH Mau "33 “¢10Z-210¢T
Jo smomod JUOWDIOFUD
K33 UO SUOIIEPUIWOINY

NOd UQADS Jo
10S AQ POISA0D JOU SINSSI

SUOISIOIP I}
pue 91e31soAUl 0} X0Qq[00)
uonnoddwod EYVIhE)IE)

oaey 03 ¢ uondo uo prng :Jey) 9INSUD 0} SO[NI WNWIUIJA] | U0 UONOE 3JOS  IQUMN uonoe g ON | Ue dAey SYON [[e Sunmnsuyg
901JJNS JOU P[NOM SI[NI WNTUIUTW
doq £
ST T a19yMm 10} papraoid oq Aew so[ni
: Parre1ap s30adse pauryuod urepdd (orreuads

SuedW WLIOJIUN puUR PI[IeIdp
M SYDON opraoxd
0] UOI}O® JATIR[SISI NH
i uondo

104 -9rerrdoidde a1oym uonoe 1jos
£q pajudwa[dwod ‘syuawnisut
pUE SUBSW WNWIUIW YIM SYIN
op1aoid 03 uonoe d9ANE[SI3A] N
:¢ uondQ

UoI}o. 1JOS JoylIn,g
:zuondp

our[aseq) [|e

Je uonoe N{ ON
:1 uondQ

S9A1302[q( o1y1oadg

suonpdo AJ1j04 - X Xouuy

www.parlament.gv.at



(43

01 a1e jey) siojowered o
[1€ 10 3uIas ‘A3ojopoyiow
soury  uwuoyiun ()

SOINSUd  UOIYM [OAJ] B B 39S
SI sourj Jo wnwirxew [e39[ YL (1)
:Jet]) INSUD 0) S wnwirury ()

S9Je)S JOQUUOJA JOUIAUOD
01 pojerdwojuod oq prnod
samsedw yos NDH ()

guissaippe  Aq uonnadwod
0}  pesned  wiaey Ay}
109[J91 sauly jey) uumnsuy ()

SAuIJ JUILINAP dsodwur

uonoe g ON | Ued SYON [[e ey} Sunmnsuyg
"SUOISTOAP JUIWAIIOFUD
JO  Ma1Ad1  TerdIpnl  2ADOJYYQ
Joy Suipraoxd Aq pue way jsurede
suonddfqo oy jo  soruedwod
Amou 01 SYON Jo uonedqo
oY) Se yons ‘sy3ry [eIudWepuUnj
uo Ie)eyn 1y °yr yam aulf Ul
-s3upaaooid ooeld ur a1e soojuerens [eanpasoxd
W ouonown 8. sonred Aoy ey} Suunsud Aq podouefeq
pg  pue  syeuredwoo -I9JUN0d  3q pnom  SYDON Uyl
Jo AN[iqe oy uwo  so[n Jo sxomod oy) ur asearour ay (7)
pue Q[iJ 3sed sAjoyne *JOPI0Q-SSOI SUOISIOAP
ue 0) SS900B UO S9N | Sumuly  J2I0JUd 0} SYON JO
wIojiun  pue  pa[rejop  se | Ayjiqeur ay) pue spoudd uoneirui
yons ‘soojuereng [eanpadord | ssarppe 03 ooeld ur nd oq
po[redp 10y dpraoid osye | os[e p[nod s[oog, [y ur sanuoud
901JJNS JOU P[NOM SI[TLI WNWIUIW
SJuOUIMDS PUB 219yM 10J papraoid oq Aewr so[na

: PaIeIap s10adse paujuod urelrdd (orreusos

SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut
pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N
:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

ourfeseq) Jje

je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



€S

"pauly 9q ued oYM
pue poje[noed dq PInoys
soury  moy  Juiquosaxd
pue JUNOOOE OJUI UdYE) dq

jey) pue  ‘me]  9sBd  [DF
i ourp ur parjdde are uorssaoons
pue Ayiqer) [ejudted ‘Suryeiropun
Jo 1doouoo o ‘somnua uonnadwod

ng  Swkdde  woym  (7)
‘3unyelzopun
AUl  JO  IOAOUWIN)  JPIMPIOM

[e100 oy jo o3ejudorad e se
19S 9q P[NOM UL AU} JO WNWIXLW
[e39] 9y}  ‘O0UALIDIOP  AINSUD
0]  'sddueswndiy  Junesdniw
pue S3uneaei3de jo uoneordde
[enudjod Jyy pue JUIAWIIULIUL
oy} JO uopeinp pue AjAei3 dy)
:oulj & une[noed I0J [eNUISSD Se
PaSIuUS0021 AJOpIM  SJUSWIA[D A
uo paseq 2q pnom 1 ‘uonnaduwod
0] pasned uwuey Yy} 0} pue
JuowoFuLUl Y} 0} PIje[al SI duly
) ey AInsud oJ ‘sidouered
2100 JO 1o WNWIUIW B JUNOJJL
OJUI 9B} SAUIJ JR} PUB QOUILIDIOP

‘pouly A[QA1I09LJQ
oq ued  s3upenopun
Jo SUOIJBIOOSSE

ey} aInsue 0}  ‘Me|
9Sed [DH <y M aul]
Ul UoISSaIdNSs pue A[Iqer]
[eyuared ‘Suryelropun
Jo s1doouod ng
oy A1dde 03 poou ayp jo

paulj oq ued oYM Ul
suonejIWI| pue ‘S[oA9] Juruly
Ul SUONBLIBA 9pIM 0} Peod|
yorym saurj Sune[noed 1oy
SOISO[OPOYIAW UI SOOUIJJIP

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW
219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



125

pasodur oq ued
SOULJ QAIRNSIUIWPE AJUO OS
[opow 3urury waojiun v (q)

[IAID ® QZIdS/3del) JAIRNSIUTWPE
ue MO[[0F 0} Ioyoym
‘9sBd U} JO SOOUBISWINIID puUB
syoej oy uo Jurpuadop Furprodp
Jo uondo oy uoAId oq prnom
wo)sAs [eurwLd (-1senb) Ajuewnad
e umgum  9erddo  Appuonnd
yomgm SYON Jeyl uedw prnom
SIy, ‘soury jo uonisodwr ay) 1oy
1IN02 [1A10 & 03 A[dde 03 10 souy
oAnjensiuIwipe osodwl 0} IOYID
Anpqissod oy sIs1x0 219y, (Qq)

“JUdWISULIUL
oy Jo  AyAei3 Oy} SSIsse
0] MOY PuUB JUNOJIE OJUI UYL} 2q
0} s1030e) Junesniu/sunesei3se

se yons s10adse
2100-uou  uo uonde Pos (¢)
"pauonoues

AJ9AIID9JJO 9q UBD  SUONBIJOSSE

"S1IN0D [IAID
Aq souy jo uonisoduwr
oy} 10 Soulj dANRISIUTWPE
Jo uonrsodur
oy} MO[[e 0} PpduU Y}
JO SWQISAS  JUAWIIIOFUD
[eurwd  Apuewnd s
S9JB)S JOQUUOIA QOUIAUOD
0} pare[dwojuod aq pInod
samseawr yos NDA ()

SW)SAS [RUTWILID
Aprewnd  ur JUAWIIIONUD

-1opun  FuIPjoR[ Q)

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW

219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



9

o} aI0jeq pue SN [[e Ul
Suipulq ST YoIym UOISIOdP
Ayrunuwt ue SonssI
ey} Auoyne ouo  ym
uoneordde o[3urs e 9[1J ued
Koy Surueowr) sjueorjdde
Kouarug[ 103 doys dojs-ouo
B ‘SIOYIO Js3uowe ‘QInsud

01 JTIN NDOd 9y} puokeq
syjuowdnbar wnwrxey (e)

[[e ur 9[qe[reae die suonedrdde
Arewruns ey ‘oidwexs 10§
‘QInsud pue sowwessord [euoneu
UQIMIOq SOOUIFIOAIP JULIND )
oonpar pinom Sy, ‘sowwerdord
Aouorug  JOJ  S9[NI  WNWIUIW
Suipurq  Suonponur - AqaIoy)
‘voneoridde 1oy} ypm douarrddxo

Jo ysip ur me[ ot JTIN NDOHF 9
Jo sordrounid 21095 ayp 9jeysuer], (e)

"AoUQIUI|
10} suoneordde odnmnw
geyoey 03 suonedrdde
Arewruns  JO  WAISAS  ®
ordwrexd 103 ‘sowrtuergord

Koudruo| JUDIOIYJD
10J arnpadoad pue
ooueisqns  jo  sordrourid

2109 10j sapiaoid Apease
dIN NOZ 4L (®)

uonde Ng ON

(suoneordde Arewwuns jo
judunean pue AIIqe[reAs ay)
uo doduejsul 10J) sdwerdord
Kouarud| [euoneu
uoomieq  ampasoxd  pue
doueysqns jo soqdrourrd 2100
U0 SOUIFIAAIP Furonpay (e)

S[o1Ied Jsurede Jy3iy Ayl
ur sanuoyne yum djeradooo
01 somedwod  9FeInooud
0} dAndea))e daow Aejdadul
IRy} pue sowweadoxd
AURdIUd| SunjeAl

‘(0s op ued Apeaife 3sow) 1INod
ul S9sed I19Y) puojop 0} Jomod oy
9ARY pnom SYON [[& 18y} poInsud
oq OS[e p[noMm }[ "9INOI [eUIWILID
3unsixo oy} MO[[0} 0} IO 3Nod

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW

219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



9¢

‘sowrwrer3od
Kouorug| paziuounrey
Ay pue  (UOISSILUIWIO))

"UOISSTWIWO)) dY) YIIM
pory uoneordde Aouorud oy; se
odoos awes a3 ypm suoneordde
Arewwuns  3doooe SYDON 1B
pue SYDN 9y} JIm [duBD duIes
oyp 03 uoneRr ur suoneordde
Arewruns  J[Ij UBD  UOISSIWIWO))
ueodomyg oy 01 Aoudruop
Joy pordde oaey ey sjueordde
1By} PAINSUd 2q PInNoMm I “IYINg

‘Aoudrud] 1oy Ajijenb

0} IOPIO UI SUONIPUOD UOWWOD
2100 AJspes 0}  QABY p[nom
sorvedwod pue  s3upyelopun 0}
Soulj JO UONONPAI PuUEB SAUIJ WO
Amunwwr jueid 0} WAy} J[qeud
1oy} sowwer3ord Aoudruop ooeld
Ul dARY p[nom SyDN ‘Ternonaed uf
"Kem Qwes o)

u1 pardde are pue s91BIS JOQUISIN

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW

219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



LS

"[9A9] JeUOT}BU
Je suonoues wol SYON
IO UOISSIWwo)) JY}) JOYI
01 sjueordde Aouorudp Jo
saaKo1dwd 309301d 01 so[na

pafrelop pue wuojiun (9)

‘¢ uondo 10j se owres (q)

‘[9A9]
[euonjeU JB SUONouULs WOl SYDN
IO UOISSIWWO)) Y} IOy 0)
syueordde Aouorud jo sookojduwd

1901d 03 sou wnwiurpy  (9)

‘sampasoxd
Pyo 0} 2AnRdAIg  sodewe(
opp  Aq  pawerd  uonodjoxd

oy} puedxo pnom pud s 0}
uonoe AANESIS NG ‘(eAndang
sogewe( 9y} Aq  possdippe
3urdq Apeare) suonoe sodfewep
[TAID  JO IXQJUOD U} OpISInNo
2INSO[OSIp  jsureSe  S[eLIdJRW
SJUQWIQIAS pue Aduorud| 309301d
AJ[ny 03 sayn1 Surpuiq woyrun (q)

"UOIEPUIWIIOINY
NDH 9eiedss © 10 JTA
NDH 9y} JO UOISUIIXS Uk
USnoiy} [9A9] [euoneu je
SUOIIOUBS [ENPIAIPUI WOIJ
Koudruo] 10} Ajdde yormgm
soruedwod jo sodkojdwo
109)01d 0] SsyuoWOSURIIR

Jo uononponur
oy o3ernoouy 6]
‘s[eLIojew

Kouarud] jo uonodoad oy
Uuo S9[NI Sureyuod Apeaie

dIN NOA 9yL (9

S[enpIAIpUl UO
suonoues Ym  sowwer3ord
Kouarud] 91e10d100  UIIMIAQ
Kejdiojur 1o139q Surnmsuyg (9)

SuoIoe sagewep
[TAID puokeq  s[eldjeWw
JUQWIO[NS  pue  ADUQIUQ|
Jo uonodjoad Suunsug (q)

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW

219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



8¢

70 Juaunurodde (¥)

‘AKouoine
K1e108png [In3/198pnq
[enuue oyeredos (€)

‘JJ©1S JO JuowdSeur
pue JUQUIITLIOAL
ay J0A0 Auoyne [0y (7)

‘{(eouopuadopur [eIyons)
Apoq oeaud 1o orqnd
oo Aue  woIy  30UnSIP
A11e39] 2q pinoys syON (1)

:sjudwaIIbax 3uImor[oy
oy odwrexd 10j Furpnjour
‘sonr uonnadwod g oy
20I0JUd AQU} UdYM SYDON
Jo  Awouone  [eroueurj
pue [euonmnsul oy
2INSUD OS[B 0) SANI PI[ILIAP

*19)JBaIdY}) pordd d[qeuoseal
© JOJ pue J01JO JO W) JIdY)
Suump sannp 119y} Jo dduewIo)Iad
oy M orquedwoour
are ey suopednddo  pue
SuonOe WoJ ureljal Apoq sunyewr
UoISIOdP S, YVON B JO sdquow
AU} pue JJels AU} JeY} PUB ddUIN[JUL
ssoursnqg  pue  [eoprjod  Aue
woly Apudpuddopur SUOISIOdp e}
ued SYON ey} paInsud 9q pnom
1 ‘renonaed uy sornr uonnadwod
Nd 9y Suroiojud udym Apoq
Ioyj0 Aue woIy suondnysul Aue 0}
193[gns jou are pue Appuopuadopur
sromod noy) 9SIDIOXD

pue syse} 119y} wroydd syON (1)
:sjudwaIInbar 3urmoroy

"SYDN JO S901n0sax
pue oouopuadopur
oy} uo suoisiaoxd pafredp
atow 10J opraoid prnoo
uonodoe Pyos Aqrentedurn
pue Apuapuadopur
e 0} JIqe 2q 0} pue
paddimba  Ajojenbope oq
0) SYDN 10J s[[ed Apeaife

syse} a1ay) woyrad
0} PAdU AJY} $IIINOSIIA I}
dARy pue so[ni uonnadwod

puUB WIOJIUN 93s210) pnom | oYy  oidwexe  10j  Suipnoul | suonMnsul INILE) i) nda oy Suroiojuo
uondo siypy ‘¢ uondo 1dopun | ‘sornt uonrdadwiod NH Y} 99I0JUd | I0J poou ponunuod uoyMm Apudpuadapur
U99SaI0J syuowaainbax | Koy uoym SyYDN Jo douopuadopur | ayp uo uonnjosay e ued Ady) spaengdjes
WNWIUIW 9Y} 0} UONIPPE U] | dINSUd 0}  S9[MI  wWnwIuly | NDH 0102 oYL uonoe N ON | Ay SYDN [[B ey} Sunmnsuyg
901JJNS JOU P[NOM SI[NI WNWIUTW
SJuOUIMDS PUB 219yM 10J papraoid oq Aewr so[na
pa[IeIdp spoadse paurjuod urerad (orreuaos

SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut
pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N
:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

ourfeseq) Jje

je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



65

"JLIOW JO SIseq 9y}
uo ampadoxd judredsuery e
y3noay judwdseurl/pIeoq

"(NDJ o ut senioyine
oyo  yum  Sunerddood  pue
SUOISIOOP SuIye)  ‘SUONBSIISIAUL
3unonpuod ‘3-9) syse} ISy} JO ISI|
€ Opn[oul pnom pue Syse} Iy
wroyad 0] S90IN0SAI  [BOIUYDQ)
pue uewny °‘[BIOUBULJ JUIOLJNS
dABY pInoys SyDN eyl opraoid
Adwiis pnom  SIy, syser Iy}
w10j1od 03 $90IN0SAI [BIOUBULY pUB
uewny djenbape aaey syON (€)

‘NH4.L TOT PUe [Q SI[P1IY Jo
uoneordde ayy ur sromod 111 jo

doueuroyrd 1odoxd ayy 03 pojear
SUOSBAI IOJ PISSIWSIP oq jouued
juowodeuew/pieoq  SYON  (2)

syjudwINN)Sul pue
SUBOW WLIOJIUN PUB PI[Ie}op
PIM SYDON dpraoxd
0] UOIOB JATIR[SIS] N
i uondo

901JJNS JOU P[NOM SI[NI WNWIUIW

219yM 10J papraoid oq Aewr so[na
pa[IeIop s30adse pauryuod urepdo

104 -ojerrdordde a1oym uornoe 3Jos
£q pajudwo[dwod ‘sjuownisut

pUE SUBdW WNWIUIW YIM SYOIN
opraod 03 uonoe 9ANe[SI3] N

:¢ uondp

UOI}O. 1JOS JOYIIN|
:z uondQ

(oLreuaos
ourfeseq) Jje
je uonoe N ON
:1 uondQ

S9ANDAIqQ oyroadg

www.parlament.gv.at



Annex XI - Achievement of objectives

they can enforce the EU

Option 1: | Option 2: Option 3: Option 4:
Baseline soft law | EU legislative EU legislative
scenario — | measures action to action to provide
Objectives no EU provide NCAs NCAs with
action with minimum detailed and
means and uniform means
instruments and instruments
General objective: boost
enforcement of the EU
.. 0 0/+

competition rules by the +++ +++

NCAs and the functioning

of markets in Europe

Specific objective:

Ensur}ng 'all NCAS have 0 0/+ e et

effective investigation and

decision-making tools

Specific objective:

Ensuring Fhat all NCAs are 0 0 i e

able to impose effective

fines

Specific objective:

Making leniency

programmes and their

interplay more attractive to 0 0

encourage companies to +++ +++

cooperate with the

authorities in the fight

against  cartels  across

multiple jurisdictions

Specific objective:

Ensuring that NCAs have

sufficient resources and 0 0 i S

competition rules
independently
Key: (-):  option would have a detrimental effect

(0):  option does not meet the objective

(+):  partially meets the objective

()

(+++): option meets the objective in full

www.parlament.gv.at
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Annex XII - Number of leniency and summary leniency applications submitted before
NCAs

The figures below show the total number of leniency and summary leniency applications
submitted before NCAs in the period 2004(2006)-2014. It is apparent from these figures that
the number of (summary) leniency applications varies widely across NCAs and some NCAs
are much more successful in attracting such applications. A number of authorities attracted
none or only up to 10 applications during the 8-10 years of the survey:

Total number of summary applications
2006-2014

21-40

11-20
1-10
MS1, MS2, MS3, MS4, MS5 MS16, MS17, MS18 MS19, MS20, MS21, MS22, MS24, MS25, MS26
MS6, MS7, MS8, MS9, MS10 Ms23
MS11, MS12, MS13, MS14,
MS15

Total number of leniency applications (excluding summary
applications)
2004-2014

>100

51-100

11-50

0

MS1, MS2, MS3 MS4, MS5, MS6  MS13, MS14, MS15 MS22, MS23, MS24 MS27, MS28
MS7, MS8, MS9  MS16, MS17, MS18 MS25, MS26
MS10, MS11, MS12 MS19, MS20, MS21
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It is interesting to compare the number of leniency application as stated above with the overall
level of enforcement activity per NCA (for the period 2010-2015, as indicated by the number
of competition cases, both under national law only and under national and EU law in parallel).
Some NCAs can rely to a significant extent on leniency applications to feed their enforcement
work stream whereas others generate none or much less of their overall enforcement activity
with leniency applications. However, where both the number of leniency applications and the
number of overall enforcement cases is comparatively high, the low share of leniency cases in
the overall enforcement of a NCA might also be the result of special efforts deployed over the
period to detect cartels and other infringements by other means.
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Annex XIII — Divergences between leniency programmes

Divergences in the treatment of summary leniency applications and in core leniency
features

In 2006 the ECN endorsed the ECN Model Leniency Programme (ECN MLP) that sets out
the main features that an effective leniency programme should have. To facilitate making
applications for leniency to multiple jurisdictions in cross-border cartel cases, the ECN MLP
also provides for a system of summary applications. Under this system companies make a full
application to the Commission, but can submit summary applications (which contain very
limited information) to NCAs which may become active later if the Commission does not take
up (a part of) the case. This is intended to protect companies' place in the leniency queue
before these NCAs, so that they can still benefit from immunity or a reduction in fines if
(parts of) the case would ultimately be pursued by the NCA(s).!

However, although the ECN has achieved a degree of convergence through the non-binding”
ECN MLP, important divergences remain both in the treatment of summary applications and
on core leniency features.

For example, summary applications are still not available before a number of NCAs. Even
where the possibility to make summary applications exists, there are often restrictions, for
instance, in some Member States, the protection provided by summary applications is only
given to immunity applicants and not to companies who are eligible for a reduction of fines.
Moreover, NCAs assess summary applications differently. For example, not all programmes
clarify that when the summary application is perfected at the NCA's request, the NCA will
consider that the information was submitted on the date when the summary application was
submitted. Also on core leniency features, divergences continue to exist between NCAs
regarding which companies can benefit from leniency and under which conditions. For
example, NCAs apply different thresholds for granting leniency reductions and different rules
for excluding certain cartel members from leniency altogether.

These divergences have two main consequences: (1) they hamper the interplay between
leniency programmes across the EU because they lead to different outcomes for leniency
beneficiaries; and (2) they may also undermine the effectiveness of national leniency
programmes where such programmes contain diverging rules compared to other ECN
members. This may reduce incentives for cartel members to cooperate with the NCAs
concerned.

These issues are borne out by the majority of respondents to the public consultation: 66% of
respondents consider that divergences in the features of Member States' leniency programmes
are a problem in terms of legal certainty for business® and 61% believe that this hampers the

It also ensures that companies and NCAs do not invest a disproportionate amount of resources in filing and
checking parallel leniency applications for cases that are likely to be dealt with by the European
Commission.

Judgement in DHL Express (Italy) S.r.l. and Others v Autorita Garante della Concorrenza e del Mercato
and Others, C-428/14, EU:C:2016:27

Only 6% of respondents disagree with this proposition; 78% of the responding business organisations agree
with it.
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effective enforcement of the EU competition rules by the NCAs*. 59% of the respondents
with sufficient knowledge about and experience with summary leniency applications find that
the ECN Model Leniency Programme does not ensure a sufficient degree of alignment. 75%
consider that this is a problem in terms of the effective enforcement of the EU competition
rules and 77% believe that this impacts on incentives to apply for leniency.

Lack of protection of leniency and settlement material

Companies that choose to cooperate under leniency programmes are required to disclose their
participation in a secret cartel and provide self-incriminating leniency material. In case of
formal settlements, parties to the investigation are required to acknowledge their participation
in, and liability for, the infringement.’ In this framework, companies provide NCAs with
leniency statements and settlement submissions which, if disclosed and used outside the
context of the investigation in which they have been provided, could seriously harm their
commercial interests, by exposing them to liability to other proceedings being brought against
them.

The Damages Directive® harmonises the protection of leniency statements and settlement
submissions in the context of civil damages actions before national courts in the EU.
However, this Directive does not address other scenarios, such as the use of such leniency
statements or settlement submissions in other civil, administrative or criminal proceedings or
in case of access by the public at large through "transparency" rules/public access to
documents.

The level of protection granted for such material varies significantly between Member States:

Level of protection of | Level of protection of
leniency statements settlement submissions

Accessible to parties before NCA
without limitation to their use 7 MS 6 MS
Accessible to ‘ClVll courts in proceedings 12 MS 13 MS
other than actions for damages
AcceSS}ble to public prosecutors and/or 20 MS 13 MS
the police
Accessible through general 5 MS 6 MS
transparency rules

Companies considering applying for leniency or contemplating settling a case may consider
that there is not sufficient legal certainty about the protection of their commercial interests
and decide not to cooperate with NCAs.” Indeed, the public consultation shows that only 33%

Only 7% of respondents disagree with this proposition; 74% of the responding NCAs agree with it.

A settlement is a simplified procedure which results in the faster handling of the case and in a reduction of
the fines. In order to benefit from this procedure, the companies involved have to acknowledge their
participation in the infringement.

Directive 2014/104/EU on certain rules governing actions for damages under national law for infringements
of the competition law provisions of the Member States and of the European Union, OJ L349/1 of
5.12.2014.

In order to ensure effective protection of leniency statements and settlement submissions in Commission
investigations, the Commission adapted the provisions in Regulation 773/2004 and the four Notices
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of respondents consider that leniency statements and settlement submissions are sufficiently
protected from disclosure and use outside proceedings before NCAs. 49% of respondents are
in favour of extending the protection foreseen by the Damages Directive to other types of
proceedings including civil, administrative, criminal and transparency procedures.

This lack of protection can undermine cartel members' incentives to apply for leniency or to
settle cases under the national leniency programmes concerned.

Lack of effective interplay between corporate leniency programmes with sanctions on
individuals

Another challenge is the lack of arrangements in place to protect employees of companies
which make leniency applications to NCAs and/or the Commission from individual sanctions.
Individual sanctions are foreseen by many Members States for their involvement in certain
types of anticompetitive behaviour.®

The mere threat of sanctions on individuals can have a stifling effect on the willingness of
companies to report cartels to NCAs or the Commission. The legal risks for the individuals
involved may discourage a company's management from deciding to apply for corporate
leniency. Individuals who may be subject to criminal proceedings may be deterred from
helping their employers to collect the evidence required for a successful corporate leniency
application, unless they are protected from sanctions. This issue also has cross-jurisdictional
implications: if a company considers applying for leniency in two Member States, but its
employees could be exposed to criminal sanctions in one of these countries, this prospect may
deter that company from applying from leniency at all. However, only two Member States’
provide for arrangements to protect employees from individual sanctions if their company
cooperates under the leniency programme of another NCA or the Commission.

This issue has been repeatedly signaled to the ECN by stakeholders as one of the main
concerns which, if not resolved, would have a chilling effect on leniency applications. In the
public consultation, 63% of respondents consider it a problem that only a few Member States
have arrangements in place to protect employees from sanctions if the companies they work
for cooperate under the leniency programmes of a NCA or the Commission. Most
stakeholders (71%) are in favour of establishing safeguards to protect such employees. '

concerning the disclosure and use of information in the Commission's investigative file (Access to the File,
Leniency, Settlements, Cooperation with National Courts), to the rules of the Damages Directive
2014/104/EU on disclosure and use of information obtained from competition authorities in antitrust
damages actions.

Only three Member States do not foresee any sanctions on individuals. 19 Member States foresee criminal
sanctions on individuals for certain types of competition offences and 12 Member States have administrative
or civil sanctions for individuals involved in certain antitrust infringements.

In Austria, the prosecution against individuals will be closed if their employers have filed for leniency in
Austria, any EU Member State or with the Commission, subject to the individual's continuing cooperation.
In the UK, criminal immunity is not only available for UK immunity recipients, but also for immunity
recipients under the Commission's leniency notice.

The remainder of the respondents replied do not know/not applicable, the latter probably because they have
no experience with Member States where such arrangements already exist.
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Annex XIV - Budget and staff of NCAs

Examples: Inadequate human and financial resources

Several NCAs had to stop or refrain from conducting certain investigations due to
inadequate budget or limited staff.

Certain NCAs cannot pursue several large cases at the same time or have to separate
the proceedings against the undertakings in the same case.

Some NCAs do not have sufficient staff to conduct simultaneous inspections of all
members of a suspected cartel but have to limit the search for evidence of
anticompetitive conduct to key targets in the investigation with the risk of missing out
on key evidence.

Many NCAs do not have the resources to invest in advocacy activities' and they face
difficulties in cooperating closely in the context of the ECN.

Others lack the appropriate forensic IT tools to find digital evidence of cartel
infringements or cannot offer attractive salaries in order to attract or retain staff with
experience in competition law.

Some NCAs are less inclined to enforce abuses by companies in a dominant position
given the lack of economic expertise to conduct the complex economic assessment
required by the case law in Article 102 cases.

The two tables below show significant differences in budget and staff between NCAs in
Member States with a similar GDP.

NCA competition budget in order of GDP (2014)
(million EUR)

12

10

1 [

MS1 | MS2 | MS3 | MS4 | MS5 | MS6 | MS7

[ ] Budget devoted to
competition enforcement 2 5,4 10,1 2,2 9 9,6 4
(2014)

1 .. . T
Many respondents value competition advocacy as important as individual case enforcement.
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Significant differences can also be observed regarding staffing levels. The below table shows
that two NCAs have staff levels which are less than half those of other NCAs in Member
States with a similar GDP.

NCA competition staff in order of GDP (2014)
70,0
50,0
50,0
40,0
30,0
20,0
10,0
B
i P51 M52 P53 M54 M55 M5 6
W FTE staff (2014)| 42,4 51,0 61,0 26,0 48,0 80
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Annex XVI — Costs/benefits analysis of the preferred option

A) COSTS ASSESSMENT

Total costs arising from the legislative initiative can be (1) Direct costs, (2) Enforcement
Costs, or (3) Indirect costs. The three categories of costs are assessed in more detail below.

(1) Direct costs

Types of direct costs

Assessment

Quantification

Regulatory charges?’

The initiative would not give rise to any
additional regulatory charges on stakeholders.

0

Substantive compliance
costs”®

There could be adaptation costs for businesses
in terms of familiarisation with the new rules,
which would vary depending on which
Member States they operate in. These costs
would be in any case rather limited and more
than off-set by the benefits of operating in a
more level playing field with greater legal
certainty.

Apart from these potential costs, the initiative
would not introduce additional obligations on
businesses or citizens and therefore it would
not be expected to give rise to any additional
substantive compliance costs.

Low

Administrative burdens?’

The initiative would not introduce information
obligations and therefore it would not be
expected to give rise to any additional
administrative burdens.

Hassle costs™

The initiative would not be expected to give
rise to any additional hassle costs.

27
28

Fees, levies, taxes, etc.

obligations or requirements contained in a legal rule.

29

Investments and expenses that are faced by businesses and citizens in order to comply with substantive

Costs borne by businesses, citizens, civil society organizations and public authorities as a result of

administrative activities performed to comply with information obligations included in legal rules.

30

corruption etc.
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(3) Indirect costs>>

Types of indirect costs Assessment Quantification
ts i i lat e e .
Costs incurred fnored ed The initiative is not expected to give rise to
markets or experienced by L .
. any indirect costs in related markets or for 0
stakeholders not directly e
S stakeholders not targeted by the initiative.
targeted by the initiative
As a result of more effective enforcement,
more companies could be subject to antitrust
investigations, which could in turn lead to
costs for these companies in terms of legal
Indirect compliance costs advice, administrative procedures with the 0
NCA, and potential sanctions. These are
however costs that are inherent to ensuring
compliance with the law and would
therefore not amount to additional costs.
o The initiative i o
Costs related to substitution e initiative is not expected to give rise to 0

any costs related to substitution.

33

These costs are incurred in related markets or experienced by consumers, government agencies or other

stakeholders that are not directly targeted by the initiative/regulation. These costs are usually transmitted
through changes in the prices and/or availability and/or quality of the goods or services produced in the
regulated sector. Changes in these prices then ripple through the rest of the economy changing prices in
other sectors and ultimately affecting the welfare of consumers. The category also includes so-called
“indirect compliance costs” (i.e. costs related to the fact that other stakeholders have to comply with
legislation) and costs related to substitution (e.g. reliance on alternative sources of supply), transaction costs
and negative impacts on market functioning such as reduced competition or market access, or reduced

innovation or investment.

74

www.parlament.gv.at




B) BENEFITS ASSESSMENT

Benefits arising from the legislative initiative could be (1) Direct regulatory benefits, (2)
Indirect regulatory benefits, and (3) ultimate impacts of the initiative. The three categories of
benefits are assessed in more detail below.

(1) Direct regulatory benefits

Types of direct regulatory
benefits

Assessment

Quantification

Improvement of the well-
being of individuals®*

The initiative is not expected to give rise to
any direct benefit in terms of health,
environmental and safety improvements.

NA

Efficiency improvements®”

The initiative is expected to give rise to
significant benefits derived from more
competitive markets in terms of lower prices
and greater innovation, choice and quality of
products and services.

Although difficult to quantify at EU level,
some Member States and the Commission
have estimated the benefits for consumers
derived from their respective enforcement
actions as follows:

Dutch NCA: €260 million (2014, and
including merger control).

UK NCA: £73 million (2015) (~ €100
million)
Commission: €0.99-1.49 billion (2015,

and only from cartel prohibition
decisions)

The cost of under-enforcement (uncovered
cartels) has been estimated at around €181-
320 billion.

Quantification
not available

34
35

for end consumers.

Health, environmental and safety improvements.
Notably, cost savings but also information availability and enhanced product and service variety and quality
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(2) Indirect regulatory benefits

Types of indirect
regulatory benefits

Assessment

Quantification

Indirect
benefits>®

compliance

The initiative is not expected to give rise to
any indirect compliance benefits, in addition
to the wider effects for the economy
assessed under ultimate impacts.

See “Economic
goals” under
“Ultimate
impacts of the
initiative”

See “Economic
goals” under

Macroeconomic benefits®’ Assessed under ultimate impacts. “Ultimate
impacts of the
initiative”
Other non-monetizable | The initiative is not expected to give rise to NA
benefits>® any other non-monetizable benefits.
(3) Ultimate impacts of the initiative
Types of ultimate impacts Assessment Quantification
The initiative is expected to give rise to
benefits derived from more competitive
markets: lower prices and  greater
Well-bei haoni d innovation, choice and quality of products
i fe } ,elt{lg’, appmess - and | o4 services. These features could have a Not quantified
tle satistaction positive impact on the level of satisfaction
of citizens.
It is however difficult to quantify these
specific benefits.
The initiative is not expected to give rise to
any benefit in terms of environmental
Environmental quality quality, beyond the fact that more | Not quantified

competitive markets make a better use of the
scarce resources available.

Economic goals (such as
GDP growth and
employment)

See section B.1

See section B.1

36
37

etc.
38

national stability.

Spill-over effects related to third-party compliance with legal rules.
Including GDP improvements, productivity enhancements, greater employment rates, improved job quality
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B.1) ECONOMIC GOALS (SUCH AS GDP GROWTH AND EMPLOYMENT)

Giving NCAs minimum means and instruments to address the problems identified would
enable them to be more effective enforcers, boosting the application of the EU competition
rules. According to a report from the OECD there is solid evidence from numerous empirical
studies that enforcement of competition law leads to more competition on markets, which in
turn results in higher productivity growth in affected industries, which translates into
economic growth.*® In a survey carried out by Ahn S. it was concluded that "4 large number
of empirical studies confirm that the link between product market competition and
productivity growth is positive and robust. [...] Empirical findings from various kinds of
policy changes [...] also confirm that competition brings about productivity gains,
consumers’ welfare gains and long-run economic growth".*°

It is, however, difficult to give estimates of the expected benefits of the preferred option since
the proposed changes are of a nature that is not easily quantifiable. This is because more
effective competition enforcement is likely to give rise to general benefits to society and to
the economy as a whole rather than to specific and quantifiable savings or benefits. In
addition, economic literature trying to measure those benefits is scarce.

Despite these obstacles, in two articles published in the Journal of Competition Law &
Economics™ and The Review of Economics and Statistics™ P. Buccirossi and co-authors
developed a methodology to measure the impact that competition policy enforcement has on
the economy. To our knowledge, this is the only available econometric approach trying to
quantify the benefits of various detailed aspects of competition policy enforcement on the
economy.

Using the articles of Buccirossi et al. we have tried to calculate (or at least give some orders
of magnitude) the impact that the preferred option would have on the level of competition
enforcement, and hence on growth in Total Factor Productivity ("TFP").

39
40

See OECD, 2014, Fact-sheet on how competition policy affects macro-economic outcomes.

See Ahn, S. (2002). "Competition, Innovation and Productivity Growth: A Review of Theory and
Evidence". OECD Economics Working Paper No. 317. A study carried out by Petit L., Kemp R. and van
Sinderen J. (2015) "Cartels and productivity growth: an empirical investigation of the impact of cartels on
productivity in the Netherlands", assessed the impact of cartels on total factor productivity (TFP). TFP is a
measure of the output of a company, sector or total economy that cannot be explained by the amount of
inputs used in production and whose level is determined by how efficiently and intensely the inputs are
utilized and is an indicator of competitiveness. The results showed that the entry and presence of a cartel had
a negative impact on TFP and it was estimated that cartels had a negative impact on TFP of between 2% to
3% during the period covered.

Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of
competition policy: the competition policy indexes ". Journal of Competition Law & Economics, 7(1), 165-
204.

Buccirossi, P., Ciari, L., Duso, T., Spagnolo, G., & Vitale, C. (2013). Competition policy and productivity
growth: an empirical assessment. Review of Economics and Statistics, 95(4), 1324-1336.

41

42
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Quantification of the relationship between level of competition enforcement and TFP
growth

Buccirossi et al. constructed so-called "Competition Policy Indicators" (CPls) that are
intended to measure the quality of competition policy enforcement in various countries. They
then estimated the effect of competition policy enforcement on efficiency and productivity as
measured by TFP.

TFP is a widely used measure of productivity in an economy. It basically describes how
efficient the economy is in the use of all (hence "total") relevant inputs. To put it simply, if an
economy is able to produce more with the same amount of inputs, its TFP increases.

To illustrate the importance of TFP, an annual growth of TFP of 1% would mean that an
economy using the same amount of input resources would increase its production with around
10.5% over ten years. If the growth of TFP is only 0.5%, the increase in production would
only be 5.1% higher.

The fact that TFP growth has slowed down in Europe has therefore raised concerns. For
instance, the Commission devoted about half of its April 2016 Quarterly Report on The Euro
Area to issues related to TFP growth.® The Report states that "/ifn the current setting of low
GDP growth, inflation and interest rates, all of which are legacies of the global financial
crisis, a decline in productivity and a deterioration in demographic trends could weaken
Europe's resilience in facing additional adverse shocks in the region".**

Before moving on to our calculations, it may be useful to explain why we would expect a
connection between competition policy and TFP growth. One part of the explanation is
actually given in the Buccirossi articles mentioned above in a section focusing on the drivers
of TFP growth in the EU. The section stresses the role of "business dynamics" by which it
intends market entry and exit of firms. The section presents empirical analysis done by the
Commission but first explains that "/a/ccording to economic theory, there is a link between
these firm dynamics and productivity developments. Various channels proposed in the
literature may explain this link. These include Schumpeterian creative destruction
(replacement of less efficient firms by more efficient ones through the process of innovation),
the disciplining effect of market entry on existing firms, and reallocation of productive
resources towards more efficient uses facilitated by the process of market entry and exit."*

This quote explains well why we would expect effective competition policy enforcement to
influence TFP growth. Effective competition policy enforcement helps keeping markets open,
thereby ensuring that new innovative and more productive firms are not foreclosed from the
market, at the same time putting pressure on incumbents to either improve or lose market

http://ec.europa.cu/economy_finance/publications/eeip/pdf/ip024 en.pdf.
Quarterly Report on the Euro Area, April 2016, p. 19.
Quarterly Report on the Euro Area, April 2016, p. 25.
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share. At the same time, effective competition policy ensures that prices for inputs in the
productive process are not inflated by activities of cartels and anticompetitive mergers.

It would, of course, be interesting to know how large the contribution of competition policy
actually is. This is the question that Buccirossi and his co-authors attempted to answer. To this
end, the authors collected data on seven features of competition policy for 12 OECD countries
for the period 1995-2005, 9 of which are EU Member States. .

Although not all these features are directly targeted by the current initiative (e.g. issues such
as having effective merger control and private enforcement are already tackled by other EU
legislative measures’’), many of them match its specific objectives. Furthermore, the spirit of
what Buccirossi et al. try to measure, the effectiveness of the enforcement of competition
policy in improving efficiency and productivity, is obviously very close to what this initiative
is trying to achieve. We therefore consider that we can use the effects estimated by Buccirossi
et al. of competition policy on TFP to illustrate the magnitude of the effects that can be
expected from our proposal.

For each of the 12 countries Bucirossi et al. constructed yearly indicators with values between
0 and 1 for each of the seven features of competition policy. They then used the seven
indicators to calculate an aggregate CPI incorporating all the information on the competition
policy regime in a jurisdiction. 4849

The aggregate CPI, which also is between 0 and 1, has an average value (over the 12 countries
and the 11 years) of 0.4976 with a standard deviation of 0.1019. The minimum value is
0.3167 and the maximum 0.7035. This means that improving the performance of a country
with the lowest CPI value to the average would be an increase of the CPI of 57%. As we will
see below, managing to cover just a part of that would have a significant impact on TFP
growth.

In Bucirossi et al. the CPI, together with several other variables, is used to explain growth in
TFP within an econometric framework. In the basic estimations (using basic OLS

4 (Canada, the Czech Republic, France, Germany, Hungary, Italy, Japan, the Netherlands, Spain, Sweden, the

United Kingdom and the United States.

See Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between
undertakings (the Merger Regulation) Official Journal L 24, 29.01.2004, p. 1-22, and Directive
2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules
governing actions for damages under national law for infringements of the competition law provisions of the
Member States and of the European Union, OJ 2014, L 349, p.1. .

Details on these features, their components and the specific weights given to each of them used to calculate
the aggregate final CPI can be found in Bucirossi, et al (2011). "Measuring the deterrence properties of
competition policy: the competition policy indexes", Journal of Competition Law & Economics, 7(1), 165-
204, tables 1, 2 and 3.

To aggregate the seven components they experiment with different weighting choices and show that the
results are robust with the chosen weights.

47
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regressions), the estimated coefficient of the CPI index is around 0.09.°° This means that an
increase in the CPI index of 0.1 is estimated to lead to an increase in TFP growth of 0.009,
that is, 0.9 percentage point.

One way to look at what this means is to consider the elasticity of TFP with respect to the CPI
that emerges from the estimations. Using the estimated coefficient of 0.09 mentioned above,
Buccirossi et al. calculate this elasticity to be 4.48 at the average values for TFP and CPI
(over the 12 countries and 22 industries considered). This implies that a 1% increase in CPI
leads to a 4.48% increase in the growth rate of TFP. A 10% increase in the CPI might
therefore be associated with an increase in the growth rate of TFP of almost 50%. As the
average TFP growth across the countries and industries considered by Buccirossi et al. was
about 1% over the period 1995-2005, for the average country an increase in the CPI of 10%
would have led to an average TFP growth of 1.5% (instead of 1%).

Another way to look at this is to concentrate on countries with low CPI indices, since it could
be argued that it may be easier to raise the CPI from a low level, rather than increasing an
already relatively high CPI. An increase of the smallest value of CPI in the data set from
0.3167 to 0.3484 (equivalent to a 10% increase) would result in an increase TFP growth of
0.29 percentage point (e.g. from 1% to 1.29%, using again a coefficient of 0.09).

Given that TFP growth in the EU as a whole has been below 1% for the last ten years (see
Graph 1), the results of Buccirossi et al. indicate that even a relatively small increase in the
effectiveness of competition policy enforcement would give a significant boost to
productivity. In fact, as shown in Graph 1 below, over the last decade TFP growth has had an
impact on total GDP as important as increases in labour and capital, and it has become the
most important factor during the last five years.

Graph 1 - TFP and non-TFP contributions to EU Potential Growth: 2000-15>"
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" In the basic estimations, the authors use Ordinary Least Squares (OLS) regressions. In more sophisticated

estimations using instrumental variables (IV) methods, the estimated coefficient of the CPI index is around
0.2. As the authors use the coefficient from the OLS regressions when explaining their results, we do the
same in our calculations. Using the IV coefficient, the effects would be roughly twice as large.

European Economic Forecast, Winter 2014, Box 1.2.
http://ec.europa.eu/economy_finance/publications/european_economy/2014/pdf/ee2 en.pdf.
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It should be noted that for several countries in the data set the variation in the values of the
CPIs over the period considered is more than 10%. In fact, the average CPI increases from
around 0.45 to around 0.52 over the period, equivalent to an increase of more than 15%.
Increases in the CPI of the magnitude we are discussing are therefore not unusual.

Taking into account that the EU28 GDP has been within the range 13 000 000 - 15 000 000
million euro during the past 5 years>>, very small changes in GDP have a huge impact in
terms of absolute value. Even taking a very conservative approach and considering that the
real impact would be a fraction of what would be expected, these results indicate that
achieving even a relative small increase in the value of CPI would increase productivity
growth in a manner that in all likelihood would dwarf the costs of implementing the proposals
in the preferred option which, as explained in section A dealing with the cost assessment, are
expected to be modest.

In the next section, an attempt will be made to relate the proposals in the preferred option 3 to
the CPI, that is, to see what changes in the CPI these proposals can be expected to have.
Following that, the corresponding increases in TFP growth will be calculated.

2 http://ec.europa.eu/eurostat/tgm/refreshTable Action.do?tab=table&plugin=1 &pcode=tec00001 &language=en.
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Effect of the preferred option on competition enforcement and on TFP growth

Once the relationship between the level of competition enforcement - in terms of CPI - and
TFP growth has been established and quantified, the next steps are to assess, first, whether the
Member States have scope to improve their level of competition enforcement (i.e. the CPI)
and, if so, assess the effect of the preferred option on such a level of enforcement (i.e. on the
CPI).

Scope for the improvement of competition enforcement

One approach to estimate by how much competition enforcement could be improved in each
Member State would be to estimate their respective CPIs. This would allow us to estimate the
margin of improvement of such index (which can be between 0 and 1), and hence of TFP
growth that could be achieved in each Member State as a result of changes in the CPI induced
by option 3.

This exercise is, however, very difficult to carry out because the CPI estimates available in the
study by Buccirossi et al. only relate to 9 Member States, and the study does not provide the
information that would be needed to replicate the results for the remaining Member States or
even to update the results for the 9 Member States for the period after 2005. Moreover, the
results cannot be replicated either on the basis of the information that we have collected for
the preparation of this Impact Assessment.”

Nevertheless, there is scope for improvement which can be inferred from the results of the
Buccirossi study.

As mentioned above, the average CPI provided by the study is 0.4976 for the twelve countries
considered, nine of which are EU Member States. The minimum value is 0.3167 and the
maximum 0.7035. Taking into account that the CPI ranges between 0 and 1, these results
show that, on average, there is a significant margin of improvement of the CPI for every
country in the study.

A criticism of this approach could be that the CPI gives a value to some aspects of
enforcement that are not pursued by the present initiative, so that in the Commission's view
the optimum CPI level could probably be a CPI below 1. In any case, there is still significant
scope for improvement (up to around 0.8217).>*

Another potential criticism could be that the data in the Buccirossi study are for 2005, and that
the enforcement level of the Member States could have improved in the meantime so that
there is no longer scope for improvement. However, as explained in section 6.2. of the Impact
Assessment, despite the significant efforts to address the gaps in the means and instruments of
the NCAs that have been made since 2004 when Regulation 1/2003 entered into force, these
problems still persist after more than ten years, and many jurisdictions still have a number of
loopholes which leave room for significant improvements in the level of enforcement.

> Although the information collected covers a wide range of topics, it does not cover certain aspects that are

necessary to estimate some of the indicators (such as qualifications of staff or detailed information on
sanctions to individuals).

This value for the CPI is obtained by assuming that under the present initiative the scores of some low-level
indicators would not reach 1 because not all aspects are addressed by the current initiative or are relevant.
Re-calculating the CPI on the basis of the maximum values for the indicators addressed by the current
initiative and the corresponding weights provided by the Buccirossi study, the maximum CPI would still be
0.8217, therefore still leaving significant scope for improvement.
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Effect of the preferred option on competition enforcement

As indicated above, replicating the study of Buccirossi et al. and estimating the quantitative
changes that all the measures proposed by option 3 would induce in the CPI, and hence in
TFP growth, of each Member State, is not feasible.

It is, however, possible to carry out a qualitative assessment of the effects that option 3 would
have on the CPI of the Member States by assessing how the proposed measures will affect
each of the features that form the CPI. In addition, we have also tried to illustrate some
quantitative estimates of the impact that some of the measures of option 3 would have on CPI
and TFP growth for those Member States affected by that particular measure.

How CPl is constructed — weights of the different factors

In their study, Buccirossi et al explain the construction of the CPI. As indicated above, they
used seven features to assess the competition policy of a given jurisdiction. These features
included aspects such as independence, investigative powers, sanctions policy, the availability
of private damages and resources. Five of the seven features are labelled "institutional", and
other two are called "enforcement" features. These features are used to measure different
aspects of competition enforcement regarding the four "limbs" of enforcement: abuses of
dominant positons, hard-core cartels, other anticompetitive agreements, and mergers. Each
feature is in turn formed by two or three "low-level indicators". See examples of these "low-
level indicators" in Table 2 below.

The CPI is calculated by aggregating the values (between 0 and 1) assigned to each low-level
indicator according to different weights given to each of the "low-level indicator", type of
feature and "limb" of enforcement. Table 1 of Bucirossi's study > provides details on the
weights given to each "low-level indicator". These weights are generally 1/6 for each of the
"institutional" features, except in some cases in which it is 1/3, while for each of the
"enforcement”" features they can take the values 1/3, 2/3 or 1, depending on the case. The
weights given to the groups of "institutional" and "enforcement" features as a whole, and to
each of the "limbs" of competition are shown in Table 1 below:™

Table 1 — Weights

Antitrust Mergers
(3/4) (1/4)
Hard-core Other
Abuses
(1/3) cartels agreements Mergers
(1/3) (1/3)
Institutional features Institutional Institutional Institutional Institutional
(2/3) features features features features
Enforcement features Enforcement Enforcement Enforcement Enforceme
(1/3) features features features nt features

55

Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of
competition policy: the competition policy indexes". Journal of Competition Law & Economics, 7(1), 165-
204.

3 Bucirossi, P., Ciari, L., Duso, T., Spagnolo, G. & Vitale, C. (2011). "Measuring the deterrence properties of

competition policy: the competition policy indexes". Journal of Competition Law & Economics, 7(1), 165-
204, Tables 2 and 3.
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Qualitative assessment of the impact of option 3 on the CPI

First, it is necessary to identify the features and low-level indicators on which option 3 will
have an impact. Option 3 would impact, depending on the antitrust enforcement "limb"
considered (abuses of dominant positons, hard-core cartels and other anticompetitive
agreements) between four and six features, and ten out of the seventeen low-level indicators.
Table 2 shows the features and the low-level indicators (with their corresponding scores) that
would be affected by option 3.
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It is important to underline that the impact of option 3 on the effective enforcement of
competition rules by NCAs would be much wider than what it could be concluded from Table 2.
This is because Table 2 only shows the impact of option 3 on the pre-selected indicators chosen
by the authors of the study, which for practical reasons need to be limited to make the study
manageable. However, there are many other aspects of competition enforcement which are as
important as those shown in Table 2 and which would be also affected by option 3 as is
illustrated below. For example, the pre-selected indicators do not cover the power to gather
digital evidence, even though this is an indispensable tool to investigate infringements
nowadays.

a) Effects of option 3 on the degree of "independence" and "resources"

The CPI attaches great relevance to the independence and the resources of CAs, which account
respectively for about 15% and 28% of the overall index.

Option 3 will have a significant impact on several of the indicators considered in the CPI
regarding both independence and resources:

-The measures to ensure that NCAs are not subject to any instructions from any other
public or private body when enforcing the EU competition rules would ensure a
protection of the independence of the bodies performing the investigations and making
the decision equivalent to that of an independent agency, having, therefore, a positive
impact on the two antitrust low-level indicators on independence. The additional
measures to ensure that NCAs’ board/management cannot be dismissed in relation to its
decision-making would reinforce the level of independence.

- The measures to ensure that NCAs have adequate and stable human and financial
resources to perform their tasks would also have a direct positive impact on the three
antitrust low-level indicators on resources.

Table 3 shows that most Member states would be affected by the proposed measures on
independence:

Table 3 — Provisions on independence in Member States

Availability of explicit
Qualitative Indicators prohibition to seek or take

> instructions from government or
other public or private bodies

Explicit requirement to act
independently and impartially in
the exercise of their duties

Member States

lacking the provision 18 11

On resources, section 2.2.4 of the Impact Assessment contains a graph showing the relationship
between decisions adopted by NCAs and budget for a single group of Member States with
similar GDP. The strong link observed between the available budget and the level of
enforcement is, however, not limited to this group of Member States, but an overall trend. This is
shown in Graphs 2 to 6 below for all the groups of countries:
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Graph 2 - Member States with GDP 7.9-24  Graph 3 - Member States with GDP 36-75
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Regarding staff, Graphs 7 -11 below also tend to confirm the relationship between available staff
and level of enforcement:

Graph 7 - Member States with GDP 7.9-24  Graph 8 - Member States with GDP 36-75
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Moreover, the fact that the lack of sufficient resources has actually caused enforcement problems
has been corroborated by many NCAs which have indicated that they have been forced to refrain
or reduce their activities due to budgetary/staffing constraints:

Quantitative estimate

In an attempt to determine the impact of some of the proposed measures regarding powers on
the CPI, we have estimated the change in the CPI attributing the following values to the
budget low-level indicators:

a) Budget, Staff and Staff skills: an improvement in 10% in these indicators for a NCA
with a value of 0.3°7 (therefore increasing from 0.3 to 0.33) would lead to an increase
in the CPI of 0.0083, which in turn would translate into an increase of the TFP growth
of 0.0083 x 0.09 = 0.000747 or ~0.075 percentage points (from 1%° to 1.075%).”

In order to illustrate the order of magnitude of the changes required, we can take a real
example. According to the data on GDP and budget dedicated to competition
enforcement of 2014, the normalised low-level indicators "budget/GDP" of all
Member States would have an average value of around 0.3677. For a Member State
with a real budget of 2 million Euro and a low-level indicator of 0.3064, an increase in
10% of this indicator would require a real budget increase of around € 200 000, which
is a very low cost compared to the benefits brought in terms of TFP growth.

b) Effects of option 3 on the "powers during investigations"

The CPI also attaches great relevance to the powers of CAs (around 9% of the overall index)
even if only a few of them, and with limited scope, are considered.

Option 3 will have a significant direct impact on the indicators considered in the CPI regarding
powers during the investigation:

-The measures to ensure that NCAs can inspect business and non-business premises and
to issue interim measures would have a positive impact on the two low-level indicators
related to powers during the investigation.

-In addition, the power to impose structural remedies would have a positive impact on

7 These indicators are "normalised", which means that the value assigned to each CA is the result of dividing its

resources by the highest value of the sample.

In this and the other examples, we use a value of the TFP growth of 1% for the base line scenario, which is the
average value found by Buccirossi et al. for the period they studied. The current TFP growth is now lower, as
shown in Graph 1, with an average of around 0.5-0.6% for the past 5 years and closer to 1% if the last 15 years
are considered. The order of magnitude of the results would, however, not be substantially different.

The calculation has been done as follows: on the basis of the weights given to each low-level indicator and the
way they are aggregated to form the final CPI provided in the Buccirossi study, and assuming that a change in
the resources of a NCA is evenly split amongst the four limbs of competition enforcement, it results that a
change "X" in the "Resources" low-level indicator (comprising Budget, Staff and Staff skills) produces a

58

59

5
change in the final CPI of s * X. A change in the "Resources" low-level indicator from 0.3 to 0.33 (e.g. a 10%

5
increase) results therefore in a change in the CPIs of e *0.03 = 0.00833.
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another CPI indicator ("Sanctions to firms" under "Sanction policy and damages").

The real impact would, however, be much more significant in real terms, because option 3 would
tackle a much larger number of powers and also their scope, making them decidedly effective.
For example, relying solely on the power to inspect business premises, as the CPI does, is not
enough. Since 2005 (year of the study), there has been an unprecedented development in
communication and storage by digital means making the possibility of gathering digital evidence
crucial (as explained in section 2.2.1 of the Impact Assessment). Likewise, the CPI relies very
much on the power to impose interim measures, while the Commission's experience over the last
years has shown that many other powers are equally or even more important. During the public
consultation we assessed the relevance of 17 powers for the effective enforcement of EU
competition. The results, shown in Annex V, demonstrate a broad consensus on the tools NCAs
need to be effective enforcers.

Table 4 shows the availability in the NCAs of a sample of 5 of these 17 powers, which cover
both investigative and decision making powers and include the ones that are considered as CPI
indicators. Almost all NCAs (25) are lacking at least one of these 5 powers.

Table 4 — Availability of powers in NCAs

Feature b): the scope of the investigative powers
Effective power to
gather digital

evidence (following Power to imbose

Full powerto | Fundamental specific aspects . po

set their power to Powerto only: access to data effective sanctions,
riorities and |  inspect the impose on (;louds servers | P ecuniary sanctions and
Qualitative gecide which hoI:r)nes of structural located 1’n third periodic penalty
. . remedies to . . payments in case of
Indicators cases to business countries, ability to _ . .
dedicate their eople for restore carry out continued | O compliance with a

(often scarce) elz/idgnce of competition on aITyins ection commitment

. markets pection decision/compel
resources infringements procedure, ability to compliance
access mobile P
phones used for
cartels etc.)
# NCAs
lacking 15 3 8 11 14
the power

These results therefore show that the changes introduced by option 3 would have a significant
impact in most, if not all, NCAs, as they ensure that all NCA have a minimum set of powers
compared to the current situation in which practically all NCAs are lacking some or several of
them.

Quantitative estimate

In an attempt to determine the impact of some of the proposed measures regarding powers on
the CPIL, we have estimated what would be the change in the CPI attributing the following
values to the low-level indicators:

a) Combination of powers: change from 0.5 to 1. A NCA lacking one of the two
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powers covered by this indicator would have as a result of option 3 an increase in the
CPI of 0.0347, leading to an increase of the TFP growth of 0.0347 x 0.09 = 0.0031 or
0.31 percentage points (from 1% to 1.31%).60

b) Availability of interim measures: change from 0 to 1. A NCA lacking this power
would have as a result of option 3 an increase in the CPI of 0.0139, leading to an
increase of the TFP growth of 0.0139 x 0.09 = 0.001251 or 0.12 percentage points
(from 1% to 1.12%)."

¢) Effects of the measures of option 3 related to fines and leniency on the "sanctions policy and
damages" and on "sanctions and cases"

The CPI attaches great relevance to the sanctions systems of competition authorities — such as
the size of the sanction and the level of activity - and their level of activity, as shown by the
features measuring the performance in these areas which account for around 22% of the overall
CPIL

Sanctions

Regarding sanctions, Option 3 will have a significant direct impact on some of the areas that the
indicators considered in the CPI try to capture, and in some cases they will directly impact the
specific indicators:

-The measures to ensure that NCAs can impose deterrent fines (such as a legal maximum
of fines set as a percentage of the total turnover) would have a positive impact on the
level of sanctions and on the low-level indicators related to "sanctions to firms".

-In addition, the measures aimed at ensuring that NCAs would be able to impose fines
through an administrative or civil route (without prejudice to their current criminal
systems) would also have a positive impact on the indicator measuring the "number of
cases opened".

The real impact would, however, be much more significant because the deterrent level of the
fines would be reinforced by the additional measures to ensure the consistent application of the
concept of "undertaking" so that parent and successor companies are fined (instead of escaping
fines) and to establish a set of core fining parameters.

With respect to "sanctions to firms", the indicator used only takes into account if the legal
maximum is based on a percentage of total turnover of the firm, if it is left to discretion of the
adjudicator, if it is an absolute value, or if there are no fines. The indicator, however, does not

% Following the same methodology used for the example with the "Resources" low-level indicator, it results that a

change "X" in the "Combination of powers" low-level indicator produces a change in the final CPI of 5/72* X.
A change in the low-level indicator from 0.5 to 1 as a result of gaining the lacking power would therefore result

5
in a change in the CPIs ofﬁ *0.5=10.0347.

Following the same methodology used for the example with the "Resources" low-level indicator, it results that a
change "X" in the "Availability of interim measures" low-level indicator produces a change in the final CPI of
1/72*% X. A change in the low-level indicator from 0 to 1 as a result of gaining the lacking power would

1
therefore result in a change in the CPIs ofﬁ *1=0.013888 ~0.0139.

61
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enter into the details of how the legal maximum is calculated (e.g. what exact turnover is
considered). This makes the assessment of how option 3 could impact this indicator very difficult
to carry out. It is however clear that Option 3 would significantly affect the way NCAs calculate
their respective fines legal maximums. Annex VII shows that there is an important scope for
improvement in many Member States. Currently, many Member States calculate the legal
maximum, not on the basis of the turnover of the group, but of the direct infringer, and/or not on
the basis of the total worldwide turnover but of the national turnover. This is shown in Table 5
below.

Table S - Basis for calculation of legal maximum for fines

Geographic scope of the turnover
Entity's turnover: Worldwide National
Undertaking 11 NCAs 3 NCAs
Direct infringer 9 NCAs 4 NCAs

In addition, one NCA has also limits based on absolute values (€16 million for Art 101
infringements and €400 000 for Art. 102 infringements).

With respect to the level of activity ("number of cases opened"), option 3 would likewise have a
positive impact on some NCAs which are currently facing some issues preventing them from
achieving their full potential.

An assessment of the cases and the fines imposed per Member State shows that when fines are
primarily criminal, the level of enforcement/sanctions is low. This is for example the case for
Ireland, where there has been practically no enforcement of EU competition law (only one case)
between 2004 and 2014. Similarly, in Denmark, only one fine was ever imposed for breach of
the EU competition rules in the same period, despite a large number of cases (40) being
undertaken by the NCA and several infringements being found. In Germany there have been no
fines for infringements of Art. 102 despite having dealt with a large number of cases (for Art.
101 infringements the NCA has imposed 41 fines in 60 decisions, whereas for infringements of
Art. 102 in has not imposed any fine despite having taken 24 decisions).”

Option 3 would allow NCAs to opt for a complementary administrative/civil route for imposing
sanctions and would, therefore, significantly increase the number of both findings of
infringements and sanctions in those Member States that are now facing this type of issues.

Leniency

With respect to leniency, the CPI only accounts for the fact of having or not having a leniency
programme, which currently all Member States except one have in place. It does not capture,
however, more detailed information which is very important to assess whether or not a leniency
programme is really effective, or the inter-link between national leniency programmes at EU

62 1In the case of Germany, fines follow a quasi-criminal procedure only in case of the fine being appealed.

94

www.parlament.gv.at



level. Although for these reasons it is very difficult to assess the direct effect that option 3 would
have on the CPI, we consider that option 3 would have a clear positive and significant effect in
the area of leniency programmes. Probably this effect would end up by also having a positive
effect on TFP growth, even if not captured by a change in the CPI, as it would likely lead to
more attractive leniency programmes, increasing the number of leniency applications and
therefore of enforcement activity across the EU.

The positive impact on the level of activity of NCAs would however not be achieved only by
these measures (sanctions and leniency). The level of activity would also be reinforced and
therefore multiplicative effect of the other option 3 measures. The enhanced investigative and
decision making powers and having adequate and stable financial and human resources would
allow NCAs to engage in cases that are currently out of their reach.

Quantitative estimate

In an attempt to determine the impact of some of the proposed measures regarding sanctions
on the CPI, we have estimated what would be the change in the CPI attributing the following
values to the low-level indicators:

a) Sanctions to firms: a modest improvement in 10% in this indicator as a result of
option 3 would mean that a NCA with an average value for these indicators of 0.75%
would have an increase in the CPI of 0.00416, leading to an increase of the TFP
growth of 0.00416 x 0.09 = 0.00037 or ~0.04 percentage points (from 1% to 1.04%).
In the extreme case of a NCA which in practice does not impose sanctions, option 3
would lead to an increase in the CPI of 0.0555, and therefore an increase of the TFP
growth of 0.0555 x 0.09 = 0.00499 or ~0.50 percentage points (from 1% to 1.50%).%*

65 As explained, the indicator used only takes into account if the legal maximum is based on the percentage of
total turnover of the firm, if it is left to discretion of the adjudicator, if it is an absolute value, or if there are no
fines. Since option 3 affects the legal maximum in the details of how it is calculated (e.g. what exact turnover is
considered), the current indicator may not capture the real effect of option 3, making an assessment of option 3
difficult in this respect. We have, however, provided this indication to give an estimate of the order of
magnitude of the effects that an improvement in the sanctioning systems could have on the TFP growth.

% Following the same methodology used for the example with the "Resources" low-level indicator, a change "X"
in the "Sanctions to firms" low-level indicator produces a change in the final CPI of 1/18* X. A change of 10%
in the low-level indicator from 0.75 to 0.825 as a result of option 3 would therefore result in a change in the
CPIs of 1/18 * 0.075 = 0.00416. In the extreme case, a change from 0 to 1 would result in a change in the CPIs
of 1/18 * 1 =0.0555.

95

www.parlament.gv.at



Annex XVII — Glossary of terms

Antitrust

Field of competition law and policy. In the EU context, ‘antitrust’ refers both to the rules
prohibiting anti-competitive agreements and practices (such as cartels, other cooperation
agreements, distribution agreements, etc.) based on Article 101 TFEU, and to the rules
prohibiting abuses by dominant companies based on Article 102 TFEU.

Abuse of a dominant position

Anti-competitive business practices (including improper exploitation of customers or exclusion
of competitors) which a dominant company may use in order to maintain or increase its position
in the market. Competition law prohibits such behaviour, as it damages competition between
firms, exploits consumers, and makes it unnecessary for the dominant company to compete with
other companies on merit. Article 102 of the TFEU lists some examples of abuse, namely unfair
pricing, restriction of production output and imposing discriminatory or unnecessary terms in
dealings with trading partners.

Cartel

Agreement and/or concerted practice between two or more competitors aimed at coordinating
their competitive behaviour on the market and/or influencing the relevant parameters of
competition, through practices such as the fixing or coordination of purchase or selling prices or
other trading conditions, the allocation of production or sales quotas, the sharing of markets and
customers including bid-rigging, restrictions of imports or exports and/or anti-competitive
actions against other competitors.

Commitment decision

When a competition authority pursues a competition law case, companies may offer
commitments (for example, the removing of anticompetitive clauses in an agreement) that are
intended to address the competition concerns identified by the competition authority. If the
competition authority accepts these commitments, it adopts a commitment decision making them
binding and enforceable on the parties, without taking position on whether an infringement has
been committed.

Dominant position

A company is in a dominant position if it has the ability to behave independently of its
competitors, customers, suppliers and, ultimately, the final consumer.. Article 102 TFEU
prohibits firms that hold a dominant position on a given market from abusing that position, for
example by charging unfair prices, by limiting production, or by refusing to innovate to the
prejudice of consumers.

Effect on trade between Member States

Articles 101 and 102 TFEU are only applicable if there may be a direct or indirect, actual or
potential influence on the flow or pattern of trade between at least two Member States of the EU.
An effect on trade exists in particular where national markets are partitioned or the structure of
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competition within the common market is affected. Anti-competitive agreements or conduct
which have no effect on trade, therefore, fall outside the scope of EU competition rules and may
only be dealt with by national legislation.

European Competition Network (ECN)

The network formed by the competition authorities of the Member States (NCAs) and the
European Commission. This network is a forum for discussion and cooperation in the application
and enforcement of EU competition policy. It provides a framework for European competition
authorities to cooperate in cases where Articles 101 and 102 TFEU are applied, and for flexible
allocation of cases between the authorities. The European Competition Network was created on
the basis of Regulation No 1/2003.

ECN Model Leniency Programme

A document endorsed by the ECN members aligning the key elements of leniency policies
within the ECN in order to increase the effectiveness of leniency programmes in the EU and
simplify the burden for applicants and authorities in case of multiple filings. The Model
Leniency Programme sets out the essential procedural and substantive elements that ECN
members believe every leniency programme should contain. The ECN authorities made a
commitment to use their best efforts to align their leniency programmes with the ECN Model
Leniency Programme or to introduce aligned programmes. However, this document is not a
legally binding programme.

Fine

A monetary penalty imposed by a competition authority on a company for a violation of the EU
competition rules.

Hard-core infringement

Restrictions of competition by agreements or business practices, which are seen by most
jurisdictions as being particularly harmful for competition and which normally do not produce
any beneficial effects. They therefore almost always infringe competition law. Under EU law,
the most prominent examples on the horizontal level include agreements between competitors
that fix prices, allocate markets or restrict the quantities of goods or services to be produced,
bought or supplied. Examples of hard-core restrictions in vertical relationships (i.e. between
companies operating at different levels of the production or distribution chain) are resale price
maintenance and certain territorial restrictions.

Interim measures

Conservatory measures imposed on companies by a competition authority in a competition case,
to avoid damage to the marketplace.

Leniency statement

A voluntary presentation by, or on behalf of, a company to a competition authority, describing
the company’s knowledge of a cartel and its role therein, which was drawn up specifically for
submission to the authority with a view to obtaining immunity or a reduction of fines under a
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leniency programme concerning the application of Article 101 of the Treaty or the corresponding
provision under national law.

Leniency programme

A programme on the basis of which a participant in a cartel, independently of the other
companies involved in the cartel, co-operates with the investigation of the competition authority
by voluntarily providing presentations of its knowledge of the cartel and its role therein, in return
for which such participant receives immunity from, or a reduction in, the fine for its involvement
in the cartel.

National Competition Authority (NCA)

National competition authorities (NCAs) are the authorities designated by the Member States
pursuant to Article 35 of Regulation 1/2003 as responsible for the application of Article 101 and
102 TFEU in their territories. EU law obliges Member States to ensure that NCAs are set up and
equipped in such a way that the provisions of Regulation No 1/2003 are effectively complied
with. Together with the Commission, the competition authorities from Member States form the
European Competition Network (ECN).

Periodic penalty payment

A monetary penalty imposed by a competition authority on a company, in order to compel such
company to comply with an earlier decision or order.

Statement of Objections

Form of communication addressed by a competition authority to a company which contains its
preliminary concerns and conclusions with respect to such company's alleged anti-competitive
behaviour on which the competition authority intends to rely upon in its final decision. This
allows the addressee to make its point of view known on any objection in accordance with its
rights of defence.

Summary application

A summary application system allows companies to file a leniency application to NCAs on the
basis of more limited information where a full leniency application has been given to the
Commission. This entails that they avoid having to file complete leniency applications with all
NCAs with (potential) jurisdiction to take actions against the cartel.

Regulation No 1/2003

A Council Regulation setting out the main rules for the enforcement of EU antitrust rules
(Articles 101 and 102 TFEU). This Regulation, which took effect on 1 May 2004 modernised the
rules governing how EU antitrust rules are enforced. Regulation 1/2003 entrusts, in parallel with
the Commission, competition authorities of the Member States (NCAs) and national courts with
the role of applying Article 101 and 102 TFEU. Regulation 1/2003 also forms the basis for the
European Competition Network (ECN) which provides a framework for the Commission and
NCAs to cooperate.
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Remedies

Measures adopted by a competition authority requiring behavioural or structural changes on the
part of the company to whom the measures are directed.

Formal settlement procedure
A simplified procedure which results in the faster handling of the case and in a reduction of the

fines. In order to benefit from this procedure, the companies involved have to acknowledge their
participation in the infringement.
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