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Subject:

Proposal for a Directive of the European Parliament and of the Council
establishing the European Electronic Communications Code (Recast)

- Examination of the Presidency text ( Governance)

Introduction

1.  Following the discussions in WP TELE of 04/04/2017 and 05/04/2017, written comments
from Member States and reflecting the discussion at TTE Council 09/06/2017, the
Presidency intends to hold, in WP TELE of 5 July, a discussion of the elements of the

Code concerning governance and institutional arrangements.

2. The discussion will be held in three parts, focusing on key questions:

A

Division of Competencies: a discussion seeking to establish a common position on
which tasks should be exclusively carried out by the National Regulatory Authorities
or assigned to Competent Authorities more broadly. This will be informed by the

table in Annex A.
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B. General Authorisation Regime: a discussion considering how the general
authorisation regime would operate and what would be the impact of including or
excluding different types of service from such authorisation. This will be informed

by the background provided in Annex B.

C. Coordinated Outcomes: a discussion about how coordinated outcomes are to be
achieved at Union level, and what mechanisms might be required in what areas, in
particular with a view to supporting investment certainty. This will be informed by
the table in Annex C.

3. Based on the guidance received from the Member States and written input after the
working party, the Presidency will prepare a compromise text for the articles
concerning governance and institutional arrangements and also remove, as relevant, the

square brackets from the other parts of the Code.

Part A: Division of Competencies

4.  Inestablishing the proper division of competencies between various bodies, it is important to
be clear on the terminology used. The Presidency proposes that this should be standardised

throughout the Code, wherever possible, using the following three descriptions:

e National Regulatory Authority (NRA) - a regulatory authority with specified minimum
competences and characteristics, including independence from the sector and government,
set out in Articles 5 and 8 of the Code.

e Competent Authority - this is a term used throughout the Code to refer to all authorities
independent from the sector with relevant competence, including both NRAs and Ministries.

e Member States - this is a term used throughout the Code to indicate that a function is for the
Member State to achieve without specifying an authority or body, and therefore may be

achieved by other means.
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The Commission's proposal is that a number of tasks currently permitted to be undertaken by
a 'competent authority' would be performed by one or more NRAs, particularly where they
intersect with the core function of the NRA in relation to market regulation. These are set out
in Annex A. In some Member States these tasks are already being performed by NRAs, in
others they reside with the Ministry or another body.

In a number of areas the Commission's proposal makes distinctions between the role of the
NRA and tasks which may remain with other bodies, in order to allow the expertise of the

NRA (for example in market analysis) to be used for decision making by other bodies.

The Presidency does not propose to discuss the Commission's proposals regarding the
structure and description of NRAs. This will be discussed in future meetings. The discussion
will also not address the detail of the policy proposals, including whether or not proposed new
tasks should be included in the Code. For the purpose of this meeting it is assumed that the
tasks are included.

The proposals regarding General Authorisation are not included as these will be discussed in
Part B of the meeting.

The Presidency will focus on those areas where changes are proposed (highlighted in bold) in

the following rounds: General Part , Spectrum, Access, Universal Services, Numbering and

End User Rights.

Member States will be asked whether they can support the Presidency proposals in the final

column, and to provide guidance where this is requested.

Part B: General Authorisation Regime and Notification

The general authorisation regime provides a legal framework for the rights and obligations of
providers of Electronic Communications Services and Networks. A description of the regime

and the competences as set out in the Commission proposal is explained in Annex B.
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10. The proposed general authorisation regime remains largely unchanged compared to the
current regulatory framework. Only the notification regime has been changed, requiring that
any notification required needs to be addressed to BEREC, which would then provide it to the

NRASs concerned.

11. A general authorisation regime can complement national law. With general authorisation the
regulator has the additional tool of being able to withdraw the authorisation, preventing an
undertaking from providing a service, in those areas that the general authorisation covers. The
issues that general authorisation can address are set out in Annex | of the proposal and
include such issues as personal data protection and disaster communications. The general

authorisation can contain obligations which are also contained in national law.

12.  The Commission proposal retains the current scope of the general authorisation, applying to
ECS but excluding Number Independent ICS. This means that a regulator could not withdraw

authorisation and prevent a NI-1CS from providing a service.

The Presidency will ask Member States whether they can support the notification process

proposed, with BEREC as the recipient and coordinator of notifications.

The Presidency will ask Member States whether the proposed scope, excluding Number

Independent ICS from general authorisation and notification, is appropriate.

Part C: Coordinated Outcomes

13. One of the main functions of the Code is to improve coordinated outcomes within the Union
in order to strengthen the single market and increase investment certainty. There are a number
of mechanisms by which this is achieved, including full harmonisation of measures and
Commission implementing decisions. In this meeting, the Presidency will focus on those
aspects of the Code in which the Commission proposes increased coordination through such
bodies as RSPG and BEREC.

10625/17 TSO/BClek 4
DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=148914&code1=RAT&code2=&gruppen=Link:10625/17;Nr:10625;Year:17&comp=10625%7C2017%7C

14.  Member States have expressed a desire to improve coordination, but also concern about the
mechanisms proposed to achieve this. This reflects the balance that must be struck between
consistency to support investment and flexibility to address national specific issues such as

consumer protection and competition.

15.  The Commission's proposals for which mechanisms are appropriate for coordinating

outcomes are set out in Annex C.

The Presidency will focus on those areas where changes are proposed (highlighted in bold) in

the following rounds: Objectives, General Authorisation, Provision of Information and

Consultations, Internal Market Procedures, Spectrum Assignment, Access and

Interconnection and Services.

The Presidency will ask Member States where they would support the proposed mechanisms

in order to improve coordinated outcomes at the Union level.

Where Member States do not support the proposed mechanism, the Presidency would like to

know whether another mechanism would be preferred.
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ANNEX B
General Authorisation, and related notification

The general authorisation for the provision of electronic communications networks and/or services
is a legal framework ensuring rights and laying down obligations. The most important of the rights
is the entitlement of all undertakings to provide ECS and deploy ECN, subject to certain rules. It is
a form of licensing, in the sense of ‘permission to do business', but unlike individual licensing, it

does not require an explicit prior decision or administrative act.

The general authorisation process is set out in a diagram and a table setting out the proposed

competences at both national and Union level at the end of this Annex.

The general authorisation rules are laid down in laws, regulations or generally applicable
decisions of regulators. They must be established on the basis of objective, non-discriminatory,
proportionate and transparent criteria. In practice, the general authorisation contains a list of criteria
which providers must fulfil when they provide a service or network. National regulatory authorities
monitor compliance with these criteria (ex post) and are empowered to sanction the infringement of
the rules (penalties, fines, and as ultima ratio withdrawal of the general authorisation). Under
the general authorisation regime, Member States are not allowed to delay entry: respecting the

conditions of the general authorisation is verified only ex post and not prior to starting activities.

Member States can choose to require undertakings to notify their intention to commence the
provision of electronic communications networks or services. However, any notification potentially
required by a Member State has only a declaratory purpose. The notification is aimed at
identification purposes and is not linked to a control of fulfilment of eligibility criteria.

Under the proposal for the Code, this notification would be addressed to BEREC, which would
provide it to the NRA(S) concerned. This is intended to facilitate both a Union-wide view of ECN/S
and to improve consistency across the Union through more standardised notification processes,

reducing the burden of notification for undertakings operating cross-border.

The rights which derive from the general authorisation are inter alia to provide electronic
communications networks and services, apply for rights of way, use radio spectrum (when it is not

subject to an individual right), apply for numbers, and negotiate interconnection.
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The list of possible conditions which may be attached to the general authorisation is harmonised
and limited in EU law; however, Member States have a certain margin of discretion regarding the
precise implementation. Amongst the conditions which may be attached to the general authorisation
for the provision of networks are conditions for the use of spectrum, where such use is not made
subject to individual rights of use. Conditions attached to the general authorisation for the use of
services include restrictions in relation to the transmission of illegal content, interoperability

of services, consumer protection rules specific to the electronic communications sector.

The general authorisation conditions are without prejudice to other obligations that a provider must
respect. Other obligations may be imposed either on the basis of the framework (asymmetric,
symmetric obligations) or of generally applicable laws (fiscal, environmental, data protection, legal
interception). Those other obligations are enforced by the authorities competent for those areas (tax
authorities etc.). However, only the breach of the conditions to the general authorisation may

ultimately lead to preventing an undertaking from providing a service.

NRAs monitor the respect of the general authorisation criteria and may impose sanctions on
providers which do not comply. As an ultimate sanction, NRAs may withdraw the general
authorisation, i.e. prevent the undertaking from continuing to provide the network or service.
The inclusion of certain conditions (those mentioned in Annex | of the EECC) in the general
authorisation therefore facilitates enforcement of certain obligation by giving an additional leverage
to Member States.

Under the proposal for the Code, the provision of NI-ICS is not subject to general authorisation.
It does not prevent, however, Member States from imposing obligations on the providers of NI-ICS
by means of generally applicable national law (in compliance with Union law, in particular the E-
Commerce Directive) and sanction them when they do not abide by those. However, because of the
exclusion of NI-ICS from the general authorisation regime proposed in the Code, Member States
cannot withdraw authorisation and thereby prevent any NI-ICS from providing electronic

communications services.
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General Authorisation:

Proposal in the Commission Recast

provide ECS/N
(not NIICS)

RECif
required by
MS

Numbers,

Interconnection.

'I'ntercept{on,ulnfo

Provision, Disaster
Communications,
Networks Security,
Consumer Protection,

National Law

Compliance with

Competent
Authorities

Interoperability.

Possible
sanctions
(fines,..), but

provide NIICS

excluding the
withdrawal of
GA.

NB: conditions and rights in this diagram are indicative only.

Table of Competence for General Authorisation

Sections Tasks Current Commission | Justification
Proposal
General Part | Article 12, CA BEREC This article is particularly necessary for cross-
Notifications (AuD 3) border providers. The notification to BEREC
through the NRA portal and on the basis of a
template ensures that BEREC has information
about the ECNS providers in the EU.
Article 14, CA BEREC The automatic issuing of declarations ensures that
Declarations (AuD 9) there are no obstacles to the freedom to provide
services and to market entry (e.g. establishment
requirements).
Conditions (Article CA BEREC The general authorisation is linked to market entry
13) (AuD 6(1-4) and therefore such decisions should be for the
Rights & Administrative CA NRA NRA.
procedures | charges (Article 16) (AuD 12)
Amendment | Amendments of rights CA NRA
and and obligations (AuD 14(2))
withdrawal | (Article 18)
Restriction or CA NRA
withdrawal of rights (AuD 14(2))
(Article 19)
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