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Information society,
privacy and data protection

The vear's terrarist attacks in Brussels, Nice and Berlin further intensified debates about ways to effecthely fight
terrorisr in complance with the rule of law. A number of steps were taken In this respect at both £l and nationa!
Tevels. They inclrde national reforms on sorveillance measures, consuftafions an encryption, and the adaption of the
Passenger Name Recard {PNR} Directhve. Meanwhile, the adoption of the Deneral Data Profection Regulation {G0PR}
and the Jata Protection Oirective for the palice and criminal justice sedar (Police Directhvel constitoted a crodial step
fowards a modernised and move effective data protection regime. The FU [n 2o did nof propose revised legislation
in response fo the Court of Justice of the European Unfon's {JELU} earlier invalidation of the Data Retention Directive,
hurt new CJEU case Jaw further darfffed how dafa refention can comply with fundamental rights requirements.

6.1. Responding to terrorism:
surveillance, encryption
and passenger name
records - international
standards and
national law

The EU faced a continued wawe of terrorist attacks
throughowt 206, France, Belgium and Germary were
particularly affected, with the most dewastating
attackskilling 86 inMice, 32 in Bruzsels andqz in Berlin.
Such attacks threaten warious fundamental wvalues,
including the right to life, which statez are obliged
to protect. Coupled with the continuing threat posed
by returning foreign terrorist fighters) the attacks
undersoored the security challenges faced by Member
States and, consequently, by the EU. As a result,
counterterrarizm remained high on baoth netional
and El agendas and sparked diverse dizcussions and
policy responses, including regarding intelligence and
law enforcernent agencies; encryption of data; andthe
collection of passenger name recards (PMNR) data.

Policy responses included efforts to provide intelli-
gence and law enforcerient s gencies with incres zed
powers and to improve their cooperstion at both

nationaland European levels. Although these services
ply & vital role in ssfeguarding national security and
individuals' right ta life and security, Member Sates
should ensure that their activities - such as surveil-
lance - are conducted ina democratic, lawful manner.

The European Parliamert asked FRA to research
fundamental rights protection in the context of
large-zeale  surveillance, prompting the following
obzervations about development sinthisfield in zo16.

&1, International organisations call

for restraint on surveillance

Merber States’ efforts to strengthen intelligence and
law erforcement agencies triggered calls for restraint
by warious intermationsl organisations, who also
reminded all parties to respect relevant international
and Europesn legal standards.

“Wihatever we do o counter terronism must be conslstent
wiith the values which unite us: human moits, demooraoy

and the rute of Isw."

Terrasisie #hloHatzoFzarn a Douncl of Furops Pariaman fary Assembly

[PACE) inifiafive

The UM 5pecdal Rapporteur on the right to privacy,
Jozeph Cannatac, who took on his role in July zo41s,
haz since issued two reports. [n his March zoq6 report,
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he proposed a shift in approsch to the tensions of
the field —from speaking of “privacy versus security”
to instead speaking of "privacy and security with
baoth rights zeen az “erabling rightz rather than
ends in themselves"* He also noted that many
countries had rushed privacy-intrusive legisltion
through parlizrmerd® Meamvhile, the UM Specdal
Rapporteur on human rights and counter-terrorism,
Ben Emmerson, in a report issued in April zo16, stated
that the "demaonstrable ins dequacy of & strict security
approach to courtering terrarism" had led states to
shift their focus to measures thet address the root
causes of terrorism and radics lisation

The Council of Europe Parliamentary  Azsembly
{FACE] echoed this appraach in a resolution calling on
Member 5tates ta “refrsin from indiscriminate mass
surveillance, which has proven to be inefficert's
and instead improve netional and international
cooperation® In the same spirit, PACE also launched
the #MoHateMoFear initiative to counter terrorizm.
It zims to drew attention to the complexity of the
problermn to avoid fuelling populist movemert s, which
“play on security as a simplistic option to combat

W terrorism"? (Far more onthis issue, see Chapter 3 on

Racism, xenophobia and related intolerance.)

To help further clarify the legal framework applicable
to Member States, the Secretary General of the Councl
of Europe pledged to work with states in launching
a process before the end of 2018, aiming to codify
international standards, good pradices and guids nee
relating to mass surveillance.® In March, the Yenice
Cornrizsion also adopted a so-called Rule of Law
Checklist, providing, s mong athers, specific rule of law
benchrarks onthe collection of dataand surveillance*

The UM Human Right = Council (HRO) called upon states
to review their practices and legislation relating to
surveillance and ensure that they are in line with their
abligations under irterrational homan rights law. It
underlined that any interference with the right to
privacy mu st ke regulsted by “pubich accessible, clear,
precise, comprehensive and non-discriminatony” laws®
Data protection inthe context of surveillance haz alsa
featuredthroughout the Univer zal Periodic Review of EL
Member States (Belgium,” Etonia’ Latwia™ and wasz
stressedinthe JMHumanRights Committess cancluding
observationz on Denmark™ Poland™ and Sweaden ™
Regarding Sweden, for example, the committes stated
that it was concerned by thelimited transparency about
the scope of surveillance powers andthe safeguards in
place both regardingtheir application and the sharing of
raw data with other intelligence zervices?

Mearwhile, in January zo16, the European Coort of
Human Right s (ECtHR) delivered an important judgment
on secret surveillance. In 5zabd and Wssy v Hungary,
the court found that the zo11 Hungarian legislation on

secret artiterrarist surveilla nce violated Article 8 of the
ECHE because it failed to provide adequate safeguards
against abuze Referring tothe Court of Justice of the
European Union's (CIEU) judamert in Digital Rights
Irefan dv.Minister of Communications& Others, the EGHR
stated that, where national rules enable large-scale or
strateqic interception andwhere this interference “may
result in particuls rhy invasive interferences with private
life", the "guarartees required by the extant Corvention
caze-lw oninterceptions need to be enhanced soazto

addressthe izsue of such sunveillance practices'""®

Cortrary to claims thet the EGHR outhbwed mass
surveillance with Szsbdé aod Vissy, it in fact did “not
seem to heve taken a final position on the legality of
the massive and indizcriminate collection of personal
data iz non-targeted bulk callection) ™ Several cases
pending before the court are likely to further clarify its
stance on surveillance by irtelligence services.™

61.z.  Fear of terrorism prompts
calls for increased powers for,
and cooperation bebween,
intelligence and law
enforcement services

Az noted abaove, the years terror atta cks served as
a stark reminder of the security challenges faced
by Member Hates and, by extension, the EU. For
policymakers looking to devise effedive responses
and security measures, doing sowhile complying with
fundarmental right s was 2 central challenge.

On zz March, one day after the attacks in Brussels,
Commiszion Prezident Juncker announced that, to
courter terrorism effectively, the EU would need to
establizh 2 Security Union® Beflecting the importa noe
attached to security, in Septernber 2016 the Council of
the EU appoirted Julian King tothe newly created post of
Commizsioner forSecurity Union. The commissioneraims
to create an effective and sustainable Security Union,
with fundamertal rights at the heart of the framew ork. =

Frarm a data protection perspective, the calls and efforts
to increase the irteropersbility of EU information
technology {IT)systems sppearto focus predoming rthy
on technical matters, and have - so far- only cursorily
addressed fundamental rights & spects. (For more on

P zuch systems, see Chapters.) FRA is a member of the

Commission’s High Level Expert Group on Information
Systerms and Interopersbility, and in this role has
sought to underline how fundamental rights shouold
be embedded in amy IT-be sed responses® Another
criticism of the proposed measures, wvoiced in the
European Parliament’s Committee an Civil Liberties,
Justice snd Home Affairs, relate to theireffediveness =
The committee pointed out that perhaps itis not blanket
collection and retention of data - mosthy on people
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who are not suzpected of any crimes or irvolvernent
in terrorist activities - that iz necessary to counter
terrarizm, but rather better anslysiz of existing data
and mare investmert in lacal aut harities' ca pacities =

Fegarding information  exchanges  between  and
among law enforcement and intelligence services, the
Cornrmizszion deermed urgent the needtoaddresz exizting
gaps between these two communities.*® One option it
suggested is opening the Counter Terrarizsm Group (CTE)
to‘interaction withlaw enforcement authoritiesthrough
the existing Europal framework* The CTG isa platform
tor informal cooperation among intelligence services,
functioning outside the EU framework It oincludes
the zervicez of EU Member States, Switzerland and
Morway®* The Commission also emphazised the need
for increased cooperation between these institutions
and the EU Intelligence and Situation Centre {IntCen),
with a view to creating aninformation exchange hub

In September, the Europesn Council adopted the
Bratislava Roadmap?® Key elemerts of thiz working
programme include proposed measures to incresse
cooperation and intelligence  exchanges between
Mernber State zecurity servicestohelpthe EU enzurethe
internal security of Member States and fight terrorism

Much activity alzo occurred at Member State-level
throughouttheyear. Anum ber of MemberHates enacted
legislation that affects surveillance by inteligence
services. Inmany, reform was in progress. Key subjects
included the mandatez of inteligence zervices and
measures available to them; their cooperation with
rational law enforcement autharities; and the national
oversight systems. Member Sates that took adion
faced the challenge of striking an appropriste balance
between complying with their obligation to protect the
ife and integrity (securty) of their citizens against ever
maore apparent threats, and respecting citizens’ privacy
in line with European sandards. These bealencing
efforts often occurred amidst & trend Commission
President Juncker had warned against:® simplification
of izzues and solutions, populism and disregard for
evidence in decizsion-ma king.

Regqulating surveillance at national level:
consultation and transparency

One of the persisting izsues ot national levelis a lack
of transparency and public dialogue, whether relating
to the adoption of new laws or to the functioning of
the irtelligence services. In Paland, for example,
the new Anti-terrorist Act® was irtroduced in a fast-
track legizslative process, without official public
consultation. The act substartially  extends the
powers of the intelligence services without providing
ary additional safeguards against the abuse of those
powers. In Remania, although & public consultation
took place, provisions expanding the powers of the

Infarmation society, privacy and data pmtection

Ramanian Intelligence Service (RIS) (Serviciul Romén
de [nformati, SR1)appeared only in the final wersion of
the Emergency Ordinance® and were not part of the
docurnent submitted for public debate.

n the other hand, & number of Member Hates
engaged in legizlative and oversight reforms with
a wiew to gaining trust wis transparency. In the
United Kingdem, extensive consultation preceded
the pazzsing of the Imvestigatory Powers Act The
Joirt Cormmittee on the Draft Investigatory Powers
Bill heard 5o people in 22 public panelz? incuding
public zuthorities, non-governmental orge nisations,
acadernia and private cormpanies® The government
also sought expert advice from the Independent
Feviewer of Terrorizm Legislation?

The Irish governmert in January 2016 appointed
a retired judge to carry oot an independent review
of & law relsting to public sutharities” access to
communications data of journalistz:® The Belgian
parliament established & temporary Fight against
Terrorism®  Commission to  examine the bills
irmplementing some of the rmeasures put forward by the
governmert following the terrorizt attacks in Paris
After the March attacks in Brussels, a Parliamertany
Irmvestigative Cormmission was alzo set up to examine
the circumnstances that ledto the atta cksae

Member States alzo endeavoured to increase the
transparency and legality of the functioning of
their inteligence services by regulating previoushy
unregulated areas. For example, in Germany, 3 law
requlating the German intelligence service's (BMO)
gathering of irtelligence on foreigners abroad came
into force - & substantial step towards tranzparency.
Similarly, in Maly, 2 draft law aims to requlate the
police’zand judicial authartties’ use of wiretapping and
Trajan programs’, malicious programs used to hack
computers# The Chamber of Deputies has already
approved the lew. Moreover in Cyprus, the Cyprus
Inteligence Service (CIS) was also brought within
a regulatony framewark in April. 2

Intelligence services” operations and oversight

Az previously noted, Member State efforts to increasze
the effectiveness of security services imvolved two
main approaches in zo16; expanding their powers,
competences or resources; andfacilitating cooperation
betw een relevantactors, bothat nationaland EU levels.

For example, inthe United Kingdom, the Investigatony
Powers Act gives the servicesthe power to require the
retentionof internet connection records indiscriminatehy
when t relates to any of a list of purposes, including
rational security, This means that irternet providers
must keep track of each connection to the irternet
through s website oran instart meszagingapplication.#
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In Poland and Hungary, measures to incressze exec-
utive contraol anmd centralize information manage-
ment were implemernted. In Paland, 2 new law on
the Prozecutor’s Office was adopted in March za16.
Fursuart toits provisions, the previously independert
office of the Prosecutor General is now held by the
Minister of Justice. The legizlation alzo allows the
Prozecdtor General to order the competent authori-
tiez to conduct surveillance if it is related to onagoing
investigations. Thus, the minister iz now responzible
for both providing owersight of the special services
and ordering operstional surveillance®®  Hungary
eztablizhed & new irformation centre - the Counter-
Terrarism Information Analysis Centre (Terrorelharitasi
Inform3cids &5 Bunigy Elemzd Kozpont, TIBEK) - ta
colledt and systematize information derived from war-
ious surveillance operations condudted by the different
nations| security services.d*

Leqgizlative changesz and othermeasures slso addreszed
the owersight systems for irtelligence services. The
Urited Kingdom Irmvestigstory Powers Ad crestes
a new oversight systern with a single Irvestigatory
Powers Commissioner, who isto be assisted by Judicial
Commizsioners4 The act introduces s so-called double-
lock systemn: alongside approval by the Secretary of
State, warrantz for sunveille nce meazures slzo need to
beauthorised by a Judicial Commissioner#

Mearvhile, in France, the state of emergency
introduced after the Mowember zoig Pariz attacks
waz prolonged for a fourth time. According to the
law enacted at the last extension, it 15 to be lifted
on 15 Juby 201797 The state of emergency extends
intelligence services’ powers relating to, for example,
the realtime montaring of individuals 5=

Fromising practice

Providing relevant advice before
authorising certain surveillance efforts

with an ECGtHR

615. Encryption sparks debate

The izsue of encryption domineted debates &t
international, Europeanand national levels through oot
zo16. Encryption is & privacy-enhancing technology
that allows the secure proceszing of deta. Data and
communications are corverted into 2 code that allows
access only to those who have a key or password or,
in case of end-to-end encryption, only to those for
whom the data are intended.

The debate preserthy revolves around whether
or not the interestz of nationsl security and crime
prevention justify requiring companies to insert back
doors into their programs to make the encrypted data
acceszible The argurment for access by intelligence and
law-enforcement services is that terrorists or other
criminals could otherwize avoid detection and police
autharities could be prevented from obtaining crucial
evidence. The counter-arguments, a5 developed by
a group of pre-eminert cryptographers, computer
sciertizts and security specialists, are that "the costs
would be substartial, the dsmage to innowstion
severe, and the consequences to economic growth
difficult to predid "

Thus, weakening encryption software may have
a number of unintended consequences. For example,
it may adversely affect the security of online
transactions, people’s trust inthese, and, cansequenthy,
the appropriate functioning of the EU's Digital Single
Market. Another such conzequence relates to the
security of journalists sources and so to journalism
as a whole. Recognising this aspect of the encryption
debate, in = resolution on The safety of journalists’
the UM Humman Rights Council called upon states not
to interfere with the use of technologies providing
encryption and & nory mity *

Likewize, the UM Specal Rappofdeur on the right to
privacy condemned the direction of ongoing reforms in
the field in the United Kingdam,*® and stated that "the
security risks introduced by deliberately weakened
encryption are wasthy disproportionate to the gains"=
The rapporteur cormmended the Dutch governm ent for
accepting and endorsing the importance of encryption
in providing internet security and thereby ensuring
the protection of the privacy and confidentiality of
cormrunications, whether pertaining to ctizens, the
governrert ar com pa nie s

The Council of Europe’s Recarmmendstion CM/Rec(za16) 5
on Internet freedom noted that "[iJhe State does not
prohibit, inlaw arinpractice, anommity, pseu donmymity,
corfidertiality of private communications orthe uzage
of encryptiontechnolagies", adding that "[interference
with anomymity and corfidentiality of communicstions
iz subject to the requiremerts of legality, legitima oy
and proportionality of Article 8 of the [ECHR] "
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That encryption may hamper the prevention, detection
and prosecution of all kinds of crime is recogrised at
Ell level. 50 iz its effectiveness in providing secure
data proceszing, @ key element of data protection®?
The terrorist attacks and guestions sbout whether
encryption software may havehelpedthe perpetrators
particularly prompted debates on the issue. InAugust,
the interior ministers of Germany and France identified
encrypted communication az a major challenge for
irvestigations, They underlined the need to identify
solutions that permit both effective investigations and
the protection of privacy and the rule of law. To that
end, they called onthe Cormmissionto conzider putting
torward legislation imposing uniform obligations on
internet and electronic communication providers in
termsof cooperation withauthoritiesand, in particular,
law enforcement agencies s

In Movernber, concerns about encryption triggered two
developrnert s at EU level. First, the European Judicial
Gybercrime Metwork (EJCM) was launched = It aims to
facilitate the exchange, among judicial authaorities, of
infarrmation and good practices regarding cybercrim e
and cyber-enabled crime® Encryption is 2 key
challenge in investigating and prozecuting such
crime ® econd, the Slovak Presdency prepared
& report with s survey on Member Sates’ experiences
with, and views on, encryption-related matters® Of
the z5 Member States that responded, the majority
thought that the EU should play a practical and
facilitative - ratherthan legizlative - role, focuzing on
improving technical skills among national authorities,
exchanging information, and cooperation between
rational police, Eurojust, Europol and the EICM# In
this respect, the Cormmission's Joint Research Centre,
together with Europol and national law erforcement
authorities, is already engagedin developing solutions
far decryptiontechniques campliant with EU law

Towards the end of 2016, the Commizsion established
a working group to look at the role of encryption in
criminal investigations. It azked FREA to contribute
alongside Europol, Eurgjust and EMISA. The izsue is
likely ta remain high on the agends inzoaz.

PMR Directive adopted but
implementation proceeds
slowly

65:1.4.

The PME Directive entered irto force in May 2o,
and fember States have two years to transpose
it® The Commission emphazised the importance
of quickly implerenting the instrumert, which it
considers important for achieving an effective and
sustainable Security Union® To this end, as part of the
European Security Agenda, the Commission provided
£ 7o million inadditional funding for Member Hates
to establizh national PMR systemns .

Information society, privacy anddata pmtection

Despite improvements, fundamental rights
concerns remain

The final text of the directive reflects zome of the
recammendations FRA outlined inits zo11 apinion on
the EU PMR data collection system.® As reported in
FRA's Fundamenta! Rights Report 2016, the directive
includes an exhaustive list of what is considered
zerious crime for purposes of the directive, o that
the grounds for law enforcement authorities” use of
PMR data are foreseeable and accessible by every
individual. That said - although the grounds permitting
the use of PMR data are restridedto terronist offences
and serious crime - the list of offences is guite
extenzive, including 26 different off ences™

The directive also reflects some points FRA's 2om
opinion made concerning necessity, proportionality
and data protection safeguards of the PMRE systern™
Data protection safequards in the final text are more
enhanced than in the Commission's initial proposal in
2011 Agood exampleiztheaddition of t he requirernent
forMember Statestos ppoirt data protection of ficersto
their national Pa ssenger Information Unit 2.7 How ever,
despite considering necessity and proportions lity, the
text doesz not include fundamental rights-relewant
indicstors az part of the Commissions procedure
for annually reviewing the statistical information
on PMR data provided to the Pazzenger Information
Units, az FRA initially recommended?®® Accordingly,
any interferences with the right to privacy and data
protection or the right to non-dizcrimination when
apphyingthe directive are not reviewed

For retertion of PMRE data to be proporionate and
not go beyond what iz necessary, legal frameworks
must dizstinguizh categories of datea sccording to
their uzefulneszz and outline ohiective criteria that
determine the duration of retention™ The PMRE
Directive ervisages data retention for five years™
That said, it refers neither to specific cetegories
of deta nor to any specific grounds for such & long
retention period. The Advocate General highlighted
the abzence of these elements, among others, in
the Opinion on the Agreement betueen the EU and
Canads for dransfer of PR dztz™ when examining
its compatibility with the EU Charter of Fundsmental
Right =@ The Aidvacate General concluded that, inzofar
as the agreement does not reet the necessity and
proportionality requirernerts, as well 2z other data
protection safeguards, it cannot enter into force in
itz current farm. The CIEU will deliver it = ruling in this
caze in zoT7. Although it concerns the EU-Canads FME
scheme, the court's finding will cerainly be relevant
tathe EU PMR scheme sz wellasthe PME Directive.

The application of the PMR Directive will ultimately
depend on how Member States incorporate its
provisions into national law. In light of the potential
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deficiencies, Member States could, for example
add to their national lawsz the mizsing fundam ental
rights-relevant indicatars for the review procedure
by the Commission. Furthermore, the directive
allows Member Sates to extend the application of
the PME systern to flight z within the EU at their own
discretion® It remains to be seen how Member States
will exercize this dizcretion, conzidering that the right
to free movernent rust be unequivocally respected
and may be restricted only on grounds of public policy,
public zecurity or public health, taking irto acoount
necessity and proportionality??

Implementation proceeds at slow pace
Despite the Commission's emphasiz on fast imple-
mentation, the majority of Member States have not

advanced particularly farin transpozing the directive.

0f the 1z Member Hates that receivedfinancialsupport
from the Cormmizsion inzo1gto establish national PHE

On 28 Mowember zoid, the Commission published
adetailed EU PMRimplemertation plan® "“tota ckle some
of the problems that have emerged in preparing for
effectiveimplementation by spring 2018" 7 Mearmwhile,
the Council of Europe Consultative committee of the
corvention for the protection of individuals with regard
to automatic proceszing of personal data in September
adopted an opiniononthe “Deta protecion implicstions
of the processing of Passenger Mame Records"™
provides complermentary quidance on data protection
safeguards applicable o third courtries that are parties
tothe corverdion.

6.2. EU legal framework
attunes itself to
digitalisation, Member
States slowly adapting

“Being European means the right fo fave vour personal dala

systerns® only Bulgara, Latwia® and Slovenia have
proceededto do zo. Bulgaria’s new rules, inforce since

protected By strong, Evopean faws. Because Ewropeans o not
ilkee droves overfead recording thelr every move, oF Companies

1&0

February zo16, include many provizsions implem enting
the PMRE Directive =

FourMlember5ates established national PMR systems
before a doption af the PMR Directive: Belgium, France,
Hungary and the United Kingdom. While Belgium
and France are currently adjusting their legislkation
to the EU PMR systern, the United Kingdom hs s not
taken army steps towards implementation of the new
directive. Belgium iz finalizing the legislation for its
national PME system; several members of the Belgian
parliemert and the European Commizsion  hawve
expreszed concern about the legal text, guestioning
its appropristeness because it goes far beyond the
Eurapean directive by including rail, maritire 2 nd road
transport® France finalized the technical adaptations
to the PME Directive; the new rules entered into
force and will apply gradually fram the end of 2016
orwards.® Hungary already adopted it s first national
PMR legislation in 20G% and the parliarment adopted
the necessary amendment for the irmplem entation of
the PME Directive in Movember 2016 %

0f the Member Hates without national PMR systems,
onlyfourhave alres dy taken stepsztoinitiate legislative
procedures to implement the PMR Directive ar are in
the process of doing so. These are Cyprus, Gemmany, =
Luxemboura® and Slovakia.

Although Mermber States pushed for the creation of an
ELJ PMR data collection system as a response to Toreign
terrorist fighters” and the Paris attacks, 7 Member
States do not appear to priortize implementing the
PMR Directive. The slow pace of implermentation could
relate to differing terrorizsm threat levels and the varying
importan ce of personal data protection in Member States,

stockpiling thelr every mouse cick. This s why Pariament,
Councll and Comimission agreed in May this yeara common

Eurppean Data Protection Regui@tion. Ths s 3 strong European

Iaw that appiies to companies wherever they are based and
wihenever they are processing vour data. Because in Europe,

privacy matters. This is 3 question of human digaity.”

European Lormmission, Junckes, ) -C. [2en&), *Siafe of the Unior address

28", SpeechME gy, 1q Seplember 2018

6.21. A modem and strengthened
European data protection law

In&pril zo08, aftermorethan fouryears of negotiation,
the EU legislators adoptedthe data protection reform.
The reform has the ambitious goal of adapting the
European legal framework governing the protection
of personal data to the realities and challenges arising
fram an ever more data-driven society. |t consists
of the General Deta Protection Regulation (GDPRJ™
and the Police Directive®? The GOPR will apply as of
25 May 2018, andMember States haveuntil 6 May 2018
to incorporate the Police Directive into national law.

The first crucial clarification bBrought about by the
GDPE concerns the territorial application of EU law.
The regulation now clearly states that it applies to all
proceszing of EU residents’ perzonsl data, regsrdless
of whether or not such processing takes place in the
territory of the Union. The GOPR also simplifies several
procedures. For example, it removes companies’
obligation to notify data protection sutharities (DPAZ)
of their processing activities: undertakings are now
required to recard such proceszing, and are to deliver
thern ta DPAs only upon request. Small and mediom-
size businesses or organisations are exemn pted from this
requirement, except in certain enumerated situations.
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Moreover, the regulation increases the availability of
effective remedies. Motable novelties indude the possi-
Bilties for individualsto seek remedies in their country
of residence and for third parties to initiate collective
claims. DPAs are now also able to impose significart
fines on data controllers: while corrent national legis-
lation implementing the 1995 directive generally sets
up rmaximum fines under € 1 million, the GOPR allows
for compensation up to €20 million or 4 % of the total
worldwide annual turnover, whichever iz greater,

The Paolice Directive zeeks to facilitate information
exchange in criminal law erforcement. Criteria for
exchanges of irformation between nationsl police
and judicial sutharities are harmonized to facilitate
processes and ultimately incresze efficiency in this
field. The Police Directive includes many of the reforms
introduced by the GDPRE, such as the implementation
of "data protection by design’ messures, the abligation
to natify people of breaches, and clarifications of the
processzor's lisbility and requirem ents.

The reforms also enhanced the powers of DPAs. They
emphazise cooperation and coordination amongthese
authaoritiesto ensure consistent application of the data
protectionlegizlationacross EU Member States. Several
mechanisrmz pursue this aim: the establishment of
a lead supervizory authority (referred to as the ‘one-
fap-shap’ principle); the consistency mechanism;
and the replacemnent of the Article zg Working Party
with 2 new independent EU body, the European
Deta Protection Board (EDFPE). The Police Directive
alsa clarifies DPAs tasks and powers. In particular,
DP4s are granted corrective powers over cordrollers
and processzors, and they may impose termporary or
permanert bens on illegal data proceszing. DPAs are
alzo entrusted with dealing with complaintz lodged by
data subjects, While this broadened range of powers is
welcorne, it will require additional resources for DPAs.

(verall, the GDPRaimz to eliminate most discrepancies
inMember fates’ legs | frameworks, such 2z regarding
lega lyenforceablerights; obligationsa ndre sponsibilities
of data controllers and processors; powers and
competences of DPAS and available sanctions incase
of wiolations. 1t reforms and enhances key principles
enzuring effective personal data protection.

Morecver, the regulation will significantly affect any
future developments in the data protection field. All
news legislation has to reflect the changes brought by
the GDPE - as, forinstance, in the cases of the recently
adopted Metwork and Information  Systems (M5
Directive® and the EU-US Pravacy Shield, once the GDPR
applies fully® The CJEU will ultimately decide on the
latter's campliance with the new principles of the GDPR
in @ case browght by the advocacy groop Digital Rights
Irelandin September 2098 7% In the meantime, WMaximilian
Schrermiz iz continuing his caze™ against Facebook before

Infarmation society, privacy and data pmtection

both the Irish courts and the CJEU - this time seeking to
imvalidate the "Standard Contractual Clauses', the preap-
proved contractual agreements that Facebook uses to
transfer the data of EU citizenstothe USA.

6.2.2. Towards national reforms

The GDPR will apply unitorrm by across the EU However,
zeveral opening clauses leave room for Member
States to further develop some of the principles in
the regulation. The Gemnan Ministry of the Interior
haz asseszed the feasibility of making uze of theze
clauses® I most Member States, such as Belgium,
Finlard, Gemany, Greece and Sweden, governments
have set up working groups tasked with azsessing
whether or not new legizlation willbe needed.

Some Member States, such as Bulgana, Latvia and
Poland” have announced that draft laws will be put-
lished in zoTr and are currenth assessing the required
adaptations, sometimes through sakeholer consulta-
tions (Paland). In Bagium, the g overnment a nnounced
that the DPA will undergo an in-depth reform to ensore
itstransfarmationinto a fully ind ependent regulator=

DF&: are both actars in, and beneficiaries of, the
refarm. Their mandate and responsibilties will expand.
Therefare, most authorities are raizing awareness
about, and advizing data controllers to facilitate, the
reform. Recert studies in Lithuania, however, show that
there iz little awarenesz of the new regulation amuong
boththe general populbtion and the private sector™

In some Member $ates, such asHmgary™ Lithuania=
andthe United Kingdom,"™ DPA s developed a dedicated
webpage onthe requlation with special advice aimed
at companies. Several DPAs, such as in Lithuania,
Luxembourg and Portugal, organized public everts
or zeminar:s on the reform. In zome Member States,
DP&s were already undergoing irternal reforms prior
to adoption of the GOPR, and are now continuing such
reforms following the principles established by the
new requlation. Thiz is the casze in lreland, where the
Data Protection Carmmizsioner (DPC) is conducting an
in-depth reform and expanszion in terms of human,
financial and operationsl resources ™

However, despite the large new set of competences
granted to DPAs by the GDPR (see Section &2
zome Wernber States - such a: Croatia and the Czech
Republic - do not plan any reforms or adaptations
of their DP&s.

An enhanced privacy
framework

6.2.3.

One of the key initistives of the Digital Single
Market (DM Strategy was to assess the e-Privacy
Directive and adapt # to the digital and techrnological
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developmerts of the market. The e-Privacy Directive
wasintroducedinzooz to address the requirements of
new digital technologies and ease the advancement
of electronic cormmunications services by regulating
spam, cookies, corfidertiality of irformation and
other specific izsues that were not covered by the
Data Protection Directive.

Between April 2016 and July zo46, the Commission
conducted & public consulbation and & Eurobsrometer
survey, aiming to assess the principles currenthy
regulating electronic communication. The outcomes
highlight the differences in the viewpoints of industry
and civil society. Responderts from the industry
were generally confident that the current directive is
sufficiert and haz so far achieved itz goals. Citizens
and civil society, however, poirted ot itz narmow
scope, the imprecsion of the rules and the lack of
strong enfarcement incentives ' Thefailure to protect
citizens from so-called ‘tookie-walls’, which prevent
usgers from accessing online services if they do not
canzent to the stora ge of their data, wazalzo noted.

A zo16 Eurobarometer survey on e-privacy showed
that European residerts walue their privacy and
expec it to be protected online. The privacy of
their personal information, online communications
and online behaviour was wery important to the
majority of the survey respondents*® This is in line
with the 2015 Eurobarormeter results, which showed
that personal data protection is a very important
concern for Europesns.

Eurnbarometer survey underlines
importance of e-privacy to Furopeans

In & zo16 Eurobarometer survey on e-privacy,
mare than nine in 10 responderts said that it s
importart that personal irformation - such as
pictures and contad lists - on their computer,
smartphone or tablet can be sccessed only with
their permission, and that it is important that the
confidertizlity of their emails and online instant
messaqging is guaranteed (both oz %), More than
eight in 10 also zaid that it iz important that tools
for montoring their activities onlineg - such as
oookies - can be used only with their permission
(B2 %) Six in 10 respondents slready changed
the privacy settings on their internet browser
feq. to delete browsing history or cookies)
(fo %), Respondent sfind it unacceptable to have
their online activities monitored in exchange for
unrestrided access toa certainwebsite (B4 %), ar
to pay not to be ronitored when using & website
{74 %) Almost a5 mamy say that it is unacceptable
for companies to shere information about them
without their permission {71 %)

Sowirce: Buropeak Commission {208, Flask Buroharometer 443
&-Frivacy, Brusels, December 2046

The Europesn Data Protection Supervizor (EDPS) and
the Aicle =0 Warking Party also agreed on the need
to review the corrent legal framework with respect
to e-privacy’®® They highlighted the need to awvoid
any data retertion requirement in the new legsl
framework, in canfarmity withthe CJEU"s Digitsl Rights
Iredznd ruling; poirted out that end-4o-end encryption
must be allowed; and recalled that consistency with,
and non-duplication of, the GDPR standards should
be enzured. To ensure such consistency and non-
duplication, the EDPS recommended that legislators
opt for a regulstion instead of & directive as the lzgsl
bazizforthe updated act. The European Commission is
expected to present 2 proposalin early 2oz

6.3. Insearch of a data
retention framework

631. FEuropean regime on data
retention still absent

Az distussed in previous FRA Fundsmertsl Rights
Reports, whereas developments in zo14 focused on
the question of whether or not to retain data, the
prevalent voice among EU Member States inzo1g was
that data retentioniz an efficient meazure for ensuring
national security and public safety and for fighting
serious crime, In 2016, with an EU lega | framework on
data retention still lacking, the CIED further clarified
what safequards are required for dats retertion
to b lawful,

The joined caszes Tefez Sverige and Home Secretary
v istson™® scrutinised the conformity of the
compulzary retention of electronic communications
data with the e-Frivacy Directive and the EU Charter
of Fundarmental Rights. The cazes were brought as
3 conzequence of the Digital Rights [refzod judament,
inwhich the CJEU bid down the requirernert s for data
retention to be legal. The question was whether or
not requiring telecommunication cormpanies to store
data on telephone calls, emails and websites visited
by their clients wiolstes the right to privacy and
personal data protection. The court concluded that
Member tates cannot impose & general obligation
on  providers  of  elecronic  telecornmunications
services to retain data, but did not ban data retertion
altogether. Such retention is compatible with EU law
if deployed against specific targets to fight serious
crime. Retention measures must be necessary and
proportionste regarding the cstegories of data to
be retained, the mean: of communication affected,
the perzons concerned and the chosen durstion of
retention. Furthermore, national authorities” access
to the retained data must be conditionsl and meet
certain data protection safequards. Table 6.1 presents
an overview of the requirements.
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This important judgment raizes a number of questions
in oonnection with other key acs, particularly the
recertly adapted FME Directive (see Section £.1.4) It
provides guidance to legislstors of the forthcoming
proposed e-privacy reform but also further clarifies
the safeguards needed in netional or European data
retertionframeworks Intheabsence of a European data
retertion regime, it remains to be seen how national
leqgizlator s will react to the CIEU judarent, which could
trigger additional litigation ot Member Hate level.

Tablz 64: Data retertion abligations in
light of Telez Sverige and Home
Secretary v. Watson

Targeted retention for purpose of

fiahting serous crme
i ot st
safequards o

national leqgislation

Strictly necessary
cateqaories of
retained data

Clear and precise rules for
soope and application of
data retention reasures

AND AMD

Srictly necessary Obiective criteria
rieans of establizhing connection
comrunications between data to be
affeded retained and objective
AMD pursued

Strictly necessary AMD

persons concerned Objective evidence
AMD eztablishing 2 link with

a public and serious
crime, including by using
a geographical criterion

Strictly necessary
retention period

FRA, zo77 (based on CJELL Tefez Sverge AR v
Past-och telestyrelsen ang Secretary of Szte far
Hame Department v Watsan snd Others, lained
Cases C2a3,/1g and (408,75, 27 December z074,
paras. 108-11z)

Source:

The CJEU delivered another importard judgment in
Breyen™ which examined whether or not dynamic
Irternet Pratocol (IP) addresses can quslify as
personal data, and whether pursuing 2 legitimate
imterest can suffice to justify storing and processing
personal data or thiz can be done only for the specific
purposes outlined in the [(now irvalidated) Data
Fetertion Directive. The CJEU concluded that such
addresses may constitute personal data where the
individual concerned can be identified, even where
a third perty must obtain additional data for the
idertification to take place™ (The French Court of
Casszation similarby concluded in Movernber zo16 that
IF addresses constitute personal data™) The CJEL
also held that dats retention iz allowed 2z long as
website operators are pursuing & legitimate interest

Information society, privacy anddata pmtection

when retaining and using their visitors" personal data.
This iz of major importance for data retention rules;
it follows that online media service providers can
lawfully stare their vistars" persoral data to pursue
a legitimate interest, rather than just for the purposes
previoushy outlined in the invalidsted Data Retertion
Directive. Thus, the grounds justifying data retention
hawe becorme broader,

Ambiguity persists at national
level

6.3.2.

Mernber states made only limited progressinadopting
niew legal frameworksfor data retertiontoincorporate
the requirements and safeguards set out inthe CJEU's
caze law. Most seem reluctart to amendtheir national
laws to conform to the Digitsl Rights freland and
Telez judgrnents. Inthe meantime, challenges against
domestic data retention laws in Member States
generally abated, though three characteristic cases
challenging data retention were brought in Gemany,
the Metherlands andthe United Kingdom inzoié.

In Germany, the Federal Constitutional Court rejected
several expedited actions™ brought by lawyers,
doctars, journalists, mernbers of parliament and medis
associations - Le, professionals bound by professional
secrecy — as users of telecommunication services for
private or busziness purposes. The applicants were
seeking to annul the new provisions on the retertion
of telecormmunication metadata introduced by 2 zo4g
law™® The court held that suspending the disputed
provisions was not justified because the mere
storage of data does not avtomatically cause serious
disadvartages, evento persons bound by professional
secrecy. The court further stressedthat the conditions
et out in the legizlation for the usze of data for
criminal imvestigations meet the standards laid down
in previous case law.

In the Methedands, the Administrative Jurisdidion
Drizion of the Council of Ztate decided on an
administrative action™ against the Passport Act
(Paspoortwet)™ which allows the Dutch authorities
to store ina databaze digital fingerprints obtained for
new passports or identity cards. The Council of State
referred the case to the CJEU for 2 preliminary ruling,
but the court concluded that it could not review the
ratter becauze # does not fall within the scope of
the European Paszport Regulation™® The Council of
Hate then decided that the long-term decentralized
storage of digital fingerprints by the authorities
iz illegitimate™ Howewer, this cannot prevent the
autharities from ref using toizsue a paszport.

Firally, the United Kingdom Court of Appeal™
reviewed a claim alleging that the retention of, and
access to, sensitive personal data - in particular, on
gender reazsignment - by certain officials bresched
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the right toprivate life (Article 8 of the ECHR ). The court
dismizzedthe appeal, holding that a though there was
an interference with Aricle &, it was proportionate.
Specifically, the data were already in the public
domain and would mostly be of no interest to those
azseszing them, and they would typically have no
contact with the applicant. Addtionally, disciplinary
measures were provided for in case of any abuse of
access by the officials.

Member States hesitant to revise national
data retention laws

Az previously noted, the majority of Member Sates
consider data retertion an efficient way to protect
national securityand public safetyas wellastoaddress
crime. Given the CJEU's judgmert in Digits! Rights
Irefand, althaugh there i= nao strict legal abligation ta
do o, to enzure full rezpect for fundarmental right 5,
the next step for Member States would be to reform
their domestic legal frameworks and provide for the
safeguards laid down by the CEU. However onby
four Member 3tates enacted leqgislative amendment =
fallowing the judgment and only six Member States
are pursuing such smendments.

Fiqure 61 outlines the amendments in progress or
egnacted in zo16. Az it illustrates, most governmerts
respondedta the JJEU's holding by introducing stricter
access controls and specifying the types of crime
justifying access to retained data. The remaining
Member Satez have taken no steps to introduce
fundsmertal nghts safeguardz in ther domestic
data retention regimes.

In Belgium, & new law haz been in force zince
July 20167 Given the concerns expressed during the
leqgizlative process™ it added stridt zafeguards and
security measures. The law alzo clearly defines which
authaorties can access and retain data and for how
long, and specifies the requirements for accessing
three differert categoriez of dsta™ Howewer, the
blanket retention of data by telecomnrmunication
providers has not been removed™ |n5lovakia, s new
law entered irto force on 1 January 2016, abalizshing
the preventative blanket retention and stora ge of data
by telecormmunications companies and introducing all
the satequards prescribed by the CJEL ™S

In Denmark, the government snnounced  that
preparations for revising dsta retertion rules are
underway, stating that the revised rules are currenthy
under consideration and planned to be introduced
in the fall of zo077** The revized rules will take into
considerationthe CJEU s Tefez judarent.

In Luxembourg, the government introduced a hill
amendingthe dataretention regimeinaccordance with
Digitsi Rights frefznd and restricting the possibilities of

retaining data to the grounds specifically listed in the
Bill™? It waz debated whether or not the bill contains
a wider list of offences justifying retertion beyond
what iz drictly necessary™® In the United Kingdom,
the Imvestigatory Powers Act™ provides for the
Secretary of Sate to require communication service
providers to retain relevant communications data for
one or more of the statutory purposes for a period up
to1z months and specifies a number of safeguards in
respect of data retention.

In Hungary, the government has not taken amy steps
to armend the Act implermenting the Data Retertion
Directive™  Howewer, the Hungarian  parliamert
amended the Ad on certain questions of electronic
oomrercial - services  and  irformation society
services™ to expand the scope of data retention. it
imtraduced data retention obligations far electronic
and IT service providers similar to those applicable
under the Act implermerting the Data Retertion
Directive. The new low obliges electronic and [T
service providers that allow encrypted comrunication
through their zervices to store all metadata related to
such communications for one year™® [t thus widens
the scope of data retention.

Allin all, Member States” progress on the iszue since
the CJEUS invalidation of the Deta Retention Directive
rernains limited. Thiz may parthy be duetotheabsence
of harmonized rules at EU level. Eurojust, the EU
agency for judiciel cooperation in criminal matters,
ha s stated that, while data retertion schermes are
conzidered necessary tools inthefight against zenious
crime, there iz a needto creste an EU regime on data
retention that complies withthe safeguards laid down
by the CIEL™® In any event, regardless of whether at
European or national level: as long as data retention
messures  continue  to be  deployed,  adequate
protection measures muost soon be implemented to
prevert fundamental right s violations.

Fromising practice

in Ireland

it
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Figure 6.1: Amendments to national data retention laws inzo16
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FRA opinions

FRA evidence, whichbuilds onrezsearchonthe pratection
of fundamental rightz in the context of large-scale
surveillance carried out at the Europesn Parliament's
request, shows thet & number of EU Member Sates
reformed their lega lframeworks relating to intelligence
gatheringthroughout the year Enacted amid a wave of
terrorizt attacks, these changes enhanced the powers
andtechnological capacities of the relevant authorities
and may increase their int rusive power s -with possit|e
implications for the fundamental rights to privacy and
perszonal data protection. The Court of Justice of the
European Union and the European Court of Human
Rights provide ezzential guidance on how to protect
besttheze rights. Legal safequardz include: substantive
and procedural guarantees of a measure’s necessity
and proportionslity; independent owersight and the
guarantee of effective redress mechanisms and rules
on providing evidence of whetheranindividual iz Being
subjected to surveillance. Broad consultations can help
to ensure that intelligence law reforms provide for
a more effective, legtimate functioning of the services
and gain the support of ctizens.

FRA apinion &4

EU Mermber States shoold ondertake 3 broad public
cansuffation with & full renge of sfakehalders,
ensire transparency of the legiclsthve process, snd
inmrporste rekvant Infernstfons! znd Foropesn
stzndsrds snd s sfeguards when introducing refars
fo thelr legislztion on sonveillance,

Encryption 1= perhaps the most accessible privacy
enhancing technique. | iz a recognized method of
ensuring secure data processing in the General Data
Protection Regulation (GDPR) as well as the e-Privacy
Directive, However, the protection it provides is also
uzed for illegal and criminal purposes. The spread of
zervicesproviding end to-end encryption further adds to
thetension betwesn securin g privacy and fighting crime,
as they, by design, prevent or make more difficult access
to encrypted data by lw enforcement authoarities
To overcome thiz challenge, some Member Sates
have started consdering - or have already enacted -
legislationthat requires service providers to have built-in
encryption backdoors that, upon request, allow access
to any encrypted data by law enforcement and secret
services. As noted by mamy, however, such built-in

backdoorscanlead toa generalweakening of encryption,
zince they can be discoversd and exploted by amyone
with sufficient technical expertize. Such expozure could
run counter to what data protection requires and could
indiscriminately affect the security of communications
and stored data of states, busineszes and individuals

FRA opinion 8.2

I Member 5fates should ensure thaf measures
fo averconre the challenges of encpfhon e
proparfionzte fo the legitimate sl of flghting crimre
znd do not onjustifiably Inferfers with the rights fa
private e snd dats protection,

The General Data Protection Regulation, which will
apply az of 2018, lays down enhanced standards
for achieving effective and adequate protection of
personal data. Data protection authaorities will play an
even more significant role in safeguarding the right
to data protection. Ary new legal act in the field of
data protection will have to respect the enhanced
standards set out in the regulation. For example, in
2016 the EU adopted an adequacy decision for the
purpose of international data transfers: the EU-LL5.
Privacy hield. This decizsion explicthy states that the
European Commission will reqularly assess whether
the conditions for adequacy are still guaranteed
Should zuch aszezsment be inconcluzive following the
entry into application of the Genera| Deta Protection
Requlation, the decizion azzerts that the Commizzion
may adopt an implementing act suspending the
Priva oy Shield. Furthermore, in 2o, the EU adopted
its first piece of legisktion on cyber security - the
Metwark and Infarmation Security Directive - and, in
early zo47, inthe context of the Digital Single Market
Strategy, the Commizsion proposed an e-Privacy
Regulationto replacethe e-Privacy Directive.

FRA opinion 8.3

FI Member Sfates should frenspose fhe Mefwark
znd Informration Seconity e ctfve fnta thek national
legal frameworks in & menner that fakes info
sccount Aricke 8 of the EU Charfer of Fundzmenta!
Rights and the principles lsid down fn the Seneral
Dztz Protection Regulztion, Member Stafes and
companies shookl slka st in mmplznce with these
standards when processing or fransferring personaf
dzfz based on the EU-ILS Privaay Shield.
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Whereas developmentsinzogfomsedonthe question
of whether or notto retain data, it became clear inzog
that Mlember States view dataretention as an efficiert
measure for ensuring protection of nations | security,
public safety and fighting serious crime. There was
limited progress on the issue in zov6: while the EU
did not propose any revised legislation in response to
the Data Retention Directive's invalidation two years
earlier, the CJEU developed t = case law onfundsmental
rights zafeguards that are ezzertiz| for the legality of
data retention by telecommunication providers.

FRA opinion &.4

Bl Mermber States shookd, within thelr natfons!
framewarks on dsfe refentlon, svold genersl
znd indkciminste  retenffon  of  dats by
telecommanicztion providers, MNetiona! Jaw should
nclude sfrict proportfonalty checks ac wel &<
sppraprizte pracedurs! safequzrds so that the rights
ta privacy and the profection of personal dats are
effectivelr quamniead.

The Europesn Parliament Civil Liberties, Justice and
Hame Affairs Committee (LIBE) rejected the propassl
tar an EU Passenger Mame Record (PMR) Directive in

Information society, privacy anddata pmtection

April zo1z due to concerns about proportionality and
necessity, and a lack of data protection safeguards
and tranzparency towards pazsengers. Emphasising
the need to fight terrorism and serious crime, the EU
legizlat ure inzov6 reached an agreement on a revizsed
EUPMR Directive and adopted the text. Member States
have to transpose the directive into netional law
by May zoi8 The adopted text includes enhanced
zafeguards that are in line with FRA's suggestions in
its 2011 Opinion on the EU PMR data collection system.
These incude enhanced requiremerts, accessibiliby
and proportionality, aswell as further data protection
safeguards. There are, however, fundamental rights
protection aspects that the directive does not cover.

FRA apinion 6.5

Fll Membrer States should enhance dats profection
safequands fo ensone thet the highest fondements!
rights standsrds azre in plece. This alka apples
fa the franspasition of the EUN Passenger Mamme
Recaord {PHR) Directive, fn Faht of recent CJEL case
Jswe safequands shoold parficalscly sddress the
Justification far refalning Passenger MName Record
dztz, effe cfive remedies znd indep endent aversight,
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inténzure), Article Le3z-1; France, Government
(rawvernement), "Adoption of the Eurmpea n PIUE, an
essenti | stage inthe reinforcement of the fight against
teriofsn’ adoption du PNE surap don, une dfape
indizpensable dans le renforcement de “5 lutte contre le
Eerrarismed, 15 April zon &,

Hungary, ‘2013, dui LV tdrveeny 2 nemzeti utz sadat-
Infarnedclds rendszer | éirshozd sz Srdekédben sziikadaes
valsmint & rendirzé get Srintd 25 egves towdbbi tarvénpsk
readasidsardl’, a1 Nowember zonz.

Hungary, 2ora évi L8V Tarvény a1 sgyes beliiqu idrg
tarvénpek madastfsdral’, & Nowember zoné.

Gerrmany, Gerrman Bundestagilentscher Bundestag)
(zon 83, ‘e heirmdierethoop eration gegen den Termrimos’,
1 June zoné.

Liezembourg, Minstry of Fareign a nd Eurapean Affairs
Windsiére des Affaires Firangéres et Furapdennes),
“Repart onthe transpos tion of Eurapezn Directives and
the implernentation of the kw of the Unian’ (Rapport surls
transpasifion des directive s suropéennes eV application du
it e N lniand, 22 June zans,

Europes n Cammision (zod), bmplements bon Plan for
Dirzctive [EL) 2o1/5 81 of the Eumapesn Pedizment znd of
the faundlof 27 Aprll on the use of passenger name recard
[PNR) dzfz far Ehe preventian, defectian, investigatian

Fad prasecubon of Lerrod st offences and serlows chme,
SWDzonE) gz firm |, Brussels, 2% Movember zans.

Eurzpez n Carnmizion, King, |. o8y, Dpening rerarks -
Commiesioner King participates ina stroctured diabgue
at the Committeeon Civil Libeties, Justice and Home
Aftairz inthe European Parliament’, Speech, Breszk,

& Movernber zans

Caouncil of Europe, Corsulztive Committes of the
Carvention far the Pratection of Indneiduzls with Regard
to the Avtomatic Piocessing of Personal Data (T-PLY

-

53

54

EE]

ab

w7

o8

ks

jLuls]

127

103

04

a5

=1

7

Information society, privacy anddata pmtection

&oag), Opinionon the Deta protection implicetions of the
proceszing of Pazz enger Mame Records, 19 August 2014,

Reguktion Elzonéfsrs of the Euiopean Padmment and
of the Council of z7 April zo18 on the protection of retural
persons withregad 4o the processing of personal data and
on the free moverment of zuchdata, and repealing Directive
o fas/ B faeneral Data Protection Regultion), O Lag,

4 Mary zond.

Directive (Alzorgds fo onthe protectionof retural
persons withregand to the processing of personal data by
competert autharties for the purposes of the prevention,
inwestigation, detection or prosecution of crimina loffences
orthe execution of criminal peralties, and on thefree

v ermentof zuch data, and repealing Council Framewsark
Deckion zood /o7 HA, 4 May zms.

Directive (B} 20161145 of the European Parliament and
of the Cauncil of & Juby 26 concerning measure fara high
commion lewel of security of network and infarmation
systems acres the Union, O] 2018 Lagg (ME Directive),

O] Lg 4, 15 Juby zas.

Cornrmizsion Irnplernenting Deciion (EUY zoqgf1zmn

of 1z July zené purzuantto Directive oo /46 EC of the
European Padement and of the Council on the adequacy
of the protection provided by the EU-1L5, Privacy 5 hield,
O] zoe Leor, 1 Auguet zons.

CJEU, A<tion braught an 18 September 2008 - Digits Rights
Irelznd v Lommizzion, Cas e T-draf1s.

Ireland, High Court, Datz Pratection Cammisdaner v
Facebeook lreland Lid, and Maxinilian Schrars, zon &/ ghos Pt
1% June 2015,

Kiahling, ], Marting, M., Heberlein, ], Kihl, ., Mink, D,
Weinzier], Q. and Werzel, M. (zong), Die Datenschuiz-
frrundverordnung und das natianzle Recht Ersie
Ubedegungen rums innerstaztiche n Be gelungsbe dart,
Miireter, M- Verkg.

Poknd, Inepectar General far the Piatection of Personal
[tz freneralng lnspekiar dchrany Danyeh Osabawepch)
o), MMy rwaniz Twizzrane @ uniing refomz pEws
achrany danpch asabowpch, Press release, 2z Junezaoné.

Belgiurn, Press Centre, "Réfames dz ls Lanmizsion pourls
sratectian de lz vie prives’, Press release, 13 Nay zoné.

Lithumnm, Hurman Rights Manitoring Institote (zoas),

The Pravacy Paradox: The Lithuanizn Public's Perceptians

af Dafz Protection; Lithua nia, Human Rights Manitaring
Institube (zon &), The Precsredne sz of Lthusnisn Business fa
Ieplement GOPR The Preparedne ss af Lithuanizn Business
ta lmwplemrant S DP R,

Matianal Auotharity for Date Protectionand Freedomof
Infarmation {z0q8), ‘Terehre steps inthe preparation for
the appliction of the General Date Protection Regulztion”
Falkézziléz sz Adztvidelnmi Rendelz i slkalrmazdsdra 12
Jepdzben).

Lithumnm, State Data Protection lre pectorate (Walstvbine
duamneny spszugos inspekdia) (zondl [ata piotection
reform, Mews, 1z October zons,

Infarmation Cammesioner's Office, Data protection reform.

Departrnent of the Taoks each, An Taok cach and Minkter
Murphy Anrounce Mews Dublin Premises far the Office of
the [ata Priotection Cammisioner, ¢ December zo1s.

See alza FRA (zo08), Fundsmeentsl Rights Repart 2oms,
Fublications CHfice, Liscembourg, p. o8,

Eurzpean Cornmizzion, Full Repart an the Public
Lansultstion an the Evalustion and Review of the

2P dvacy Direcbve, 1 December zoné; Buropean
Camrnizsion (zon &), Flash Eurabsrans ter Inferactive gq5
z-PrvacyFlash Furabaranaster Interactive ggs: = -Privacy,
13 Decemberzms.
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European Commission {zo1éd, Flash Eumobamometer
Inferzchive ags =-Privecy, Brissek, 1o Decernber zons,

Eurapean Data Protection Superriar, Jpinian 53018
Prelireinary EDPS Oeindon an the review af the ePrivacy
Dirzctive [2002/52,/50) 22 Juby zoné; Art. 2¢ Warking
Party, Opinion a3/2008 on the svalustion snd review of the
ePrivacy Directive [2002/55/F0) 19 July 2014,

CJEl, Telez Sverigs AR v. Pasf-ach telestyrelsenand
Seeretary of Siate far Home Depsriment v Tors Waizan
and Jthers, Joined (ases Czogfig and C-ga 8 g,

21 Decernber zong.

CJEl, Pstdck Breyer v Bundsz srepublic Devtschland (ase
C-chzig, 15 October zons.

Ihid pars. 4.

Frarce, Court of Cazzation aur de assation), Arrdt
Na 11843 duz naverbee 2018, 1522 995, 3 November zané.

Germarny, Federml Carstitutional Court
(Bundesverdassungsgericht) (zaagy, 1 Bul ggis,

1z hnwmry z018; Germany, Feders | Constitutional
Court (Bundesverfz ssungsgencht) (zod), 1 Bull) 42/,
& June zoné;Ge e riy, Federal Constitutioral Court
(Bundesverfassungsgericht) (zoag) 1 BuR zzgf8,

% June zoné.

Germnarny, Act far the introduction of an abligetion o
retain and of a maximum retention period for metadata
(rezefr zur Einfihrung siner Speicherpflichtund giner
WHéchstspeicheririst fir Verkehmsdaten), 18 Decemberzog,.

ethedands, Adminetrative Jurisdiction Divizion of Council
of State {(Afdeling Bestuumsrechispraak Razd van State),
Uitrprask ap het hogerberosp van: [appellants], wonend
tz Len Haag, tegen de witsprask van de rechthank Den
Hazg van 33 masd aotrin zask nr o753 78 in het geding
fussen: [sppellznte] en de burgemesster van Den Hasg,

25 May zong.

Metherands, Passport Act Paspoarfueet), ¢ Marich z014.

CJEL, CJEUME R Willem = nd Others v Burgemesster van
Nuth and Others, jpined Cases C-44801z 10 04490z,
a& April zoag.

[etherards, Administrative Jurisdiction Division of Cauncil
of State [Afdeling Bestuumsrechtspraak Razd van State),
Tazk nr.zovzarsiafyis of 2 May zore, par. 74,

Unted Kingdorn, Courtof Appeal Eivil Daciion), A jon
the aopliczban of £) v Secretane of State for Wbk and
Pensians, [z ] ENCA Civ 47, ¢ Febrnmry zon4.

Belgium, At concerming the collection and retention of
data inthe electronic communicatiore s ector (Lol relstif & Jz
wallecte 2£4 13 consarvation des danndes dans le secteur
desz communicatons Elecironique 5/ Wit betreffends het
verzamelen en het bewaren van de gegevens inde seclar
van de glek tranizche corarnunicatie), 2o May zo16.

WURPA Go18), Dpindan frams Detzoanik the Ligs vaor
Mensenrechten, theligue des drits de FHarme znd

3

124

g

Az

=7

=8

125

0

131

3z

]

NURPA conceming the dafa refention Bl (Avis de
Datzpanik, )z Ligs voor Wenssnrechien |z Ligus des drajis
de I'Hamamre 2tz MURPA cancemant e projet de lai relztif
& lz collects 2t & Iz conservation des donndes dans |z
seclewr des communications £lecironiques),

(LOC g 4587f001), 15 Febrim ry zons.

Belgium, At concerning the collection and retertion of
data inthe electronic communications sectar (Lo relatif & Iz
callecte of §lz canservation des donndes dansle secfaur
des camrunications Electraniques Wet bebre ffands hef
verzzmelen en het bewaren vande gegevens in de secior
van de elekiranische cammunicaie), 20 May 2008, At 453,

Ibid

Slowakia, Act Mo 3g7/z015 Call which for the purpos es

of the Crimira |Code provides 2 list of substances with
ambolic orother harmonal action and amending and
supplementing cedain kws Predeis £ 3973015, kiarim
sa na Uely Trestnéha sdkons ustanovye rarnamidtok

5 anabalickym aleba inim hameandlnvee ddinkorn 3 kforim
33 mrenls & daplfisid niekiard 2dkony), 13 Navermber zans.

Denrark, Danish Gowernment Regeringeny zo1g),
Lavgivning Falkefingsaret 2018/2017, Octoberzond.

Luxembaurg, Bill é785 to amend the Cade of Criminal
Procedure and thez mended Act of 30 Mayzoos reqaiding
the protection of privacy in electronic communications
iPrajzt de Lad n°57gs partant madification du Cods
d'instruction ciminelle 2f de 1z Lal madifide du 30 mal 2004
cancemant lz protecbion de lz vie privée dans le seciour des
cammunications Elscirankques) 7 | nu ry zoas.

Luxernbaurg, Pa drment (Chambre des Dépuiss), Legal
Cammiesion armmissan juddique), Minotes of the
meeting of ¢ March zo1s Procésverbal delz réunion du

o mErs 20980, pp.3-4; Liezembour, Bill 7és, Opinion by
the Consultative Commision on Human Rights {Avis de Iz
Lommizsion Lonsulistive des itz de Harams, 00N,

27 July zong ; Luxemboung, Bill #7535, Opinion by the Council
of State Aviz dufansell s, 10 Juby 2015, pp.3-4.

United Kingdorn, United Kingdom Padrment, Investigatary
Powrers Act 201514 10 2016017, 25 ovemberzoné.

Hungary, fct ©of zoos on electronic medm zoas. S
£ tanvsny a1 elekiranikus hidazlé srllhidedizle sril),
1 January zoo 4.

Hungary, Act OVl of 2o an certa in questionz of electranic
commerrl services and informnation society s ervices

{3z elek tronikus kereskedelmi szalgaliztdsak, valamint

52 infarmdclds irssdalammal Ssszefiignd srolodliatdzak
egyes kérdgseidil, 23 January zooz.

Hungary, Act LRI of 2014 on the amendment of certain
acts relted to courter-termrizm (ona. Svi LIX Eredny

7 terarizraus eleni fellépé seel Gaszefilggh egves v npek
raddazitdagrdl), Article 48, 17 July zar8.

Eurajust o), Annwal Report 2015, The Hague, Earojust,
P 5%
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UN & CoE

7 Januzary - France ratifie s Third Optianal Pratacal to the United Mationz (UR)
Canvention an the Rights of the Child (CRC) on 3 communications procedum

2o |anuary - UM Cammittes an the Rights of the Child issues its cancluding
obsersations an the periodic eports of France and Ireland

EU

4 February - ltaly rtifie s Third Optional Pratacal o the UN CRC on
a cammunic atians procedue

12 February - Lipe mbaurg mtifie s Third Optional Protocal ta the UM CRC on
3 camnmu nicgtkans procedum

a0 February - Cornrnunicatian fram the
Eurapean Commission ta the European
Parlizree rt (EP) and the Council of the EU
anthe state of play of implementation of
prianty actions under the Furape an agenda
an migratian; include s annex with actians
far prate cting childmen in migratian

1 March - Skwvaki mtifies Council of Eurape [CaE) Corvention an the protectian
of children 2 q@inst sexumlexphitation and semumlabose (La o et Cone ritian)

2 Mizrch - Carnmittes of Ministers adapts CaE Strate gy farthe Rights of the
Child (208 -2 021)

7 Miarch - CaE Commissioner far Human Rights issues 3 Human Rights
camment an children and waomen refugees

2 Mizrch - UM launches ‘High Tirme to End Vieknee against Childen’ initist e

28 Apnl - EP adapts resalution an
safequarding the be st intem stz of the child
acrass the Ell anthe basis of petitions
adde sse d tathe EP

4 April - GaE Strateqy farthe Rights of the Child launched in Sofia, Bulgara

2 Miay - Czech Republic ratifies Lanzarte Camvention

16 May - In Scares de Melow. Peitugal (7285 0/14), the Burapean Court of
Hurran Rights (EGH B finds 2 vioktian of the rightta respect for family [fe
[Artick & of the ECHF) where autharities placed for adaption the applicant’s

sewe nyounge st childe ndue ta her poverty and e fusal ta unde rgo sterilistion

1g My - In G, w Bulgania (74r2/14), the ECHHR muke s that not providing
mirars placed in 3 dosed e ducstional institutian the paszibility ta 2sk for
areview af the detention decizsion under dome stic law wialates Article 5(4)
of the ECHR. [right to mview of lmwfulne ss of detention), and that blanket
and indiscriminate surveillance of the minors” camespandence and telephane
canversations violate s Article & of the ECHR (mspe ot far cormspandence)

2 Miay - EF adapts declarmtian an impraving
emergency cooperatian in recovering
andangemd missing childmn and
inpraving child-akert mechanismsz in B
Member States

11 My - Council of the EU adopts
Directive an pracedural safequards far
children suspected or accuzed in criminal
praceedings

1% Miay - European Commission issues
caurtny - specific mcamme ndstians ta
Member States underthe European
Serne ster process

a5 Wiay - Bepart from the Eurapean
Cammissian ta the EP and the Gouncil
of the EUl an progre ss made in the fight
against trafficking in hurnan beings

o June - UM Cammittee an the Rights of the Child issues its concluding
abservations anthe peradic eports of Bulgariz, Lioe mbaurg, Skevakia and
the UK

1% Jure - Council of the EUl adapts
cancluzian on ' Cambating Paverty and
Sacial Excluzion: an Inte grate d Apprazch’

20 Jure - Council of the EUl adapts
canclusian an child labaur

20 Juby - Cammittee an the Rights of the Child issues CRC General camment
Ma. 19 (zo14) @n public budgeting far the e alization of childen's Aghts (art. 4)

22 Movernber - Estaniaratifies Lanzarste Conventian

& December - Cammithee on the Rights of the Child ks ves (R{ Gereral comment
Ma. 20 (2oé) anthe implerentation of the rights of the ¢ hild during adok scence

4 December- Cauncil of the EU adapts

canclusians an the Youth Guarantze

16 De cernber- European Cammissian
adapts twa reparts an the transpositian af
Directive 201 fo5/El on combating sexual
abuse and saxualexplaitztion of childen
and child parnagraphy
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Rights of the child

Almast 27 W of children in the EIf are at sk of poverty or sodial exclusion. While this s a slight lmprovement
compared With previous vears, the EL 220 goals remaln unreachable. The new EU Fillar of Sodlal Rights could play
an impartant rele in addressing child poverty, The adaption of a directive on procedoral safequards for children

sus pected ar accused of orime s expected fo lmprove invenile justice systermns and bring further safequards for
children fn confiict with the law, Meamwvhile, thousands of migrant and aswWum-=seeking children travelling alone

o with thelr familles continred fo arrfve in Europe In 206, Desplte B Mermher States” efforts, providing care and
protertion to these children remained a great challenge. Flaws in reception conditions persisted, with procedural
safeguards inconsistently implemented. foster care plaving anly a limited role and guoardianship systems offen
falling short. These realfties tnderscored the importance of replacing the expired EU Action Plan on onaccompanied

children with a new plan an children In migration,

71.  Child poverty rate
improves marginally

The risk of poverty or social exclusion remains a rea ity
for & high proportion of children in the EU. According
to the latest available Eurostat data, in 2015, 26.0 %
of children in the EU-z8" were at risk of poverty or
zocial exclusion (AROPE): There was, however, some
encouraging news: the percenta ge dropped slightly -
from 27.8 % in za14. This meansz that about Sgo,000
fewer children were at risk of poverty inthe EU-z8 in
2015 than in 2014 #

Significant wariations exist betweenregions, underlining
the urgert need to intensify support for Member
States that are lagging behind. &= discuszed below, the
European Semester and various other programmes can
facilitate such effort =,

The highest proporions of children at risk of poverty
or social exclusion range from 34.4 % in Spain up to
46.8 % in Romania, with Bulgaria, Greece and Hungary
in between In Dernmark, Finland, the Netherlands,
Qovenia and Sweden, mearmvhile, fewer than 17 % of
children are at risk. In zo courdries, the percentage of
children at rizk of poverty or social exclusion decreased

between zow and zoig. In seven Miember States, it
increased, most significanthy in Cyprus and Lithuania -
by around 4 percentage poirts. In Denmark, Greece,
Waly and Slovakia, it increased onhy slighthy - by around
1 percentage point. (Eurostat data for Ireland were not
yet available at the time of writing.)

Parerts" educational levels strongly affect children's
risk of poverty or social exclusion. The higher their
educational level, the lower the children's risk? Children
with parerts who have completed less than upper
secondary education® are about six times more at risk of
poverty or socisl exclusion (B5.5 %) than children with
parerts wha completed tertiary education® (105 %), and
the riskistwicethat of thoze with parents who benefitted
from secandary or post-secondary education (303 %) 7

The parents’ courntry of birth also has a strong impadt
onthe risk of poverty: 33.2 % of childrenwhose parents
were not born inthe country of residence are at risk
of poverty, compared with 184 % of those whose
parents were born inthe country of residence  Asthe
second wave of FRA's European Union Minorities and
Discrimination Survey (EU-MUDIS 1) on Roma shows,
children’s ethnic origin also affects accesz to basic
services.® For more information on the situztion of

P Roms, see Chapter 4.
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The EU zozo Hrategy, adopted in zo1o, aims to
reduce the nurmber of people in or at risk of poverty
and social exclusion by at least zo million people by
zozo. Thiz iz far from being reached Between zoog
and zo1g, the percentage of children at risk of poverty
or social excluzion in the EU decressed only slight by:
from 281 % inzoog to 26,0 % inzog™ Az shown in
Figure 7.1, trends at the national level have been quite
diverse - depending stronghy on how Member States
have beenaffected by the economic crisis andfor have
been abletorespond thereto.

In about one third of the countries, only minor
changes can be observed between the situations in
zo05 and 2015, increasing or decressing by at most
one percentsge poirt. This is the case in Belgium,
Denmark” Finland, Germany, Ireland, Luxemboura,
Partugal, Slowenia, Sweden and the United Kinadom.
The lack of progress since zoog is especially worrying
in countries that had high rates that year - such as
Belaiumand Lixembourg at around 2z %, and Irzland,
Partugal 2 nd the United Kingdom at around 30 %,

In zeven courtries, the proportions of children at rizk of
poverty or social exclusion increased by 2-12 percertage
points overtime: Austria, Cyprus, France, Greece, Haly,
Maltaand Spain. In Greece, the increase overthe 10-year
period in question was around 1z percentage points. In

most cases, thiswas not a continuous process. InAustnia,
for example, the rate remained at the same level after
an initial increaze, while Cyprus experienced a strong
increa se onby during the second half of the period.

Onethirdof the countriesachieved significant redu dtions
in child poverty or socal excluzsion rates between
2005 and zo15: the Czedh Republic, Estonia, Hungary
and the Netherdands - between 1 and 7 percentage
points; Latvia, Lithuania and Slovakda - between 10
and 15 percentage points; and, in particular, Poland -
with & reduction of 21 percertage points. The risk of
poverty or exclusion for children in Bulgaria, Croatia
and Romania also decressed since zo1a, the first year
for which data are available for thesze countries.

711, Tackling child poverty via the
European Semester

Understanding  the links  between economic
fluctuations, policy interventions and poverty rates,
and how all of these link to the Europes n Semester -
the EU's economic and fiscs| policy coordination cycle -
requires further analysis™ After countries receive
country-specific recommendstions (C5R 5),they present
Matioral Reform Programmes (MEFs) the following
year, detailing their concrete plans for complying with
the C5Rs. The links between policy mes sures induded

1]

Figure 71: Children at risk of poverty ar sacial exclsion inz2oox and 2015, by Ell Member State (%)

decrease |

Sa

incresse |

stable

Mates: *In zoas: EU-z7 estimate

** LU Member States with dzta fram zot anwards anly
Source:  Eumstst Furopesn Unfon Statistics on income &nd Living Condltions (EDSIC) 2005 and 2005 [T pepsai]

10744/17 ADD 2

ANNEX

PN/sl

DGD 2C

www.parlament.gv.at

23
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149054&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

inMRPsand theirimps o remain blurry, Moreowver, when
lookingatthe C3Rsadopted by the Council of the EU for
eachMember State, it is difficult toidert fythe rationale
based on which courtries receve recommendations.
Aznoted inprevious FRA Fundarmental Rights Reparts,
the link between national child poverty rates, the C5Rs
formulated and the measures suggested in national
MEFs is not ahways clear.

The overall number of C5Rzadopted by the Council of
the EU has decreased overthe last few years, including
thoze focuzing on children. Figure 7.2 showszan overall
decrease in the number of C5Rs relating to children
between zo14 and zoq6. Although child poverty rates
remain high, child poverty isthe area least reflected in
the recormmendations given during this period.

In zoa6, eight Member Sates received specific
recommendations that directhy referred to children:
Bulgaria (on inclusive education), the Czedh Republic
fan early childhood education and inclusive education),
Hungary (on inclusive eduocation), keland (on child
care services and child poverty), Komania (on incl sive
education), Slovakia (on child care services, early
childhood education and inch sive education), Spain (on
child care service s) and the United Kingdom (onchild care
services). In addition, ltaly received a recommendation
on the adoption and implementation of the national
anti-poverty strategy, but with no reference to children.

A link can indeed be observed between the MEPs
presented by Member States during the European
Sernester process in zov6, and whether or not they
received C5Rz relating to children in 2015, Some

Eights of thechild

civil society actors® believe, howewer, that only
a few MEPs reflect the principles of the Europesn
Commission’s  Recommendsdion on Investing /o
children a key policy documert.

Al 1w Member States with child-related C5Rz in zong
responded with child-related initiatives in their zo16
MRPs. For example, Austria received two C5Rs on child-
care zervices and incluzsive education in 2015 Itz 20168
MRF elaborates in detail all the measures taken in this
field-ranginafrom latourlawreformstafamily allowance
increazes - and provides specific budget figures

Of the 13 Merber Statez thet received no child-related
C:Rzinzoig, 10 nonethelezz made references, to some
extent, to child-related initistives intheirMEPzfar 2016,
For example, Lithuanias MRP includes initistives on
deinstitutionalization and on pre-primary education.
Specifically, its MRP states that, in 2016, € 4 million
willbe allocated to developing an instrumert to move
children with disabilities and children without parertal
care from institutional careto farmily-ba sed services™?

Howewver, receiving no child-related C5R may lead
a country to touch onby Briefly vpon child-related
initiatives in its NRP. In Slovenia, for example, current
and new initiatives mertioned are restrided to
prometing the Slovenian language among families with
low zocio-economic status and migrant backgroonds
and social inclusion for vulnerable groups, as well as
“establishing a concept for ensuring quality onthe level
of kindergartens and schools™ Since these were not
part of the C5R s, there may not be any direct follow up
ontheir execution.

Figure 7.2: Child-related country-specific recommendatiors, by area and year (number of recommendations)
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Given the risk thet Member States without child-
specific C5Rs may not focus on children ar idertify
particular positive policy efforts thet target them,
it s crucial thet - as requested by the Europesn
Parliament™ - the C5R s, andthe European Semesteras
awhole, always and consistently address the situation
of children. The European Semester is mainty & macro-
economic coordination tool & should not ignore the
zocial impact on particularly vulnersble groups and
children - especially whenthe Europe zozo target on
poverty redudtion is, in contrast to other targets, sill
farfrom being reached.

“IThe Covncll] encoursges Hhe Member States, baking

into sccount thelr specific situstions, o) sddress child
poverty zod promote children’s wel-being Hhrough mult-
dimensions! snd Integrated strategles, 'n 5ocordsnce with
the Commission Recommendstion investing o chifdren”

Coumeil of the Eurepean Unlen [2018) Loura) Concusions ‘Combaling
poverfy and secial exdusion: an infegrafed approack’ 18 jure 2018,

paragraph

A number of developing initiathees could strengthen
measures to address child poverty in line with Article
30zl of the Treaty on the Funclioning of the European
Union, which identifies the protedtion of the rights of
the child az a general EU abjective, In 2016, the Buropean
Parlizrent dizcussed the Commiszion’s proposal for
the establishment of a Zructural Reform Support
Programmme zomy-zoz0® It has yet to be adopted by
the Council, but is expected to improve the use of EU
structural funds relating to children. Ancother important
EU initiztive that can affect the situation of children
iz the European Pillar of Social Rights, which details
a number of essential principles to support labour
markets and welfare systems within the Euro area. The
Cormrrission launched a consultation in March 2016 and
organised a number of national and European events to
exchange views thereon. The first prelimina ry autline
of the Pillar of Social Rights does cover the well-being
of children, though in a rather fragmented and parhial
manner, within the chapters on equal opportunities
and access tothe labour market and on adequate and
sustainable zocial protection. In the consuttation, civi
society omanizations opined that the proposed outline
insufficiently considers child right =% For example, the EU
Alliance far Investing in Children, a netwark: of European
civil society organizations, recommend ed main streaming
children's rights, investing in children, promaoting the
voice of children and enzuring that children in wulnerable
stuationz are alzoincluded in the pillar®

Including a child rights perspective in national budgets
iz also highlighted in a new General Comment By the
UM Committee on the Rights of the Child on ‘Public
budageting for the realization of children's rights’
which provides gquidance on the irterpretation of
Article g4 of the Convertion on the Rights of the Child
(CRC).2 The committee outlines detailed guidance and
recommendations on how ta promate children'’s rights

inrelationtoeach of the fourstages of the publicbudget
process: (3) planning, (b) enacting, () executing and (d)
following up. At every stage, States parties are expected
to demonstrate that they have made every effort to
mobilise, allocate and spend budget resources to fulfil
the economic, zocial and cultural rights of all children.

‘The immediste snd minimum core ebligations Imposed

B chifdren’s rights shall not be compromized by mny

retrogressive mezsures, even In fimes of economic oisls."

Urifed Nations, Commiffes on the Rights of the Chikd (28] Seneral

cormrment Mo 15 on public budgeting for the realization of children's righfs

[arF 2} paragraph 31

7.2, Member State effortsto
counter child poverty

Member States continued to develop policies and
programmes to combat  child poverty and  socdial
exclusion. Some go beyond the actions presented in the
MEPs, and fallwithinthe framewoark of the Commission's
Recommendation on investing b chlidren and its three
pillars: accessto adequate resources; accesstoaffordable
quality services; and children's right to participate *

Relevart legisktive and policy changes introduced by
Member States throoghoot the year include two new
lzws pazzed in Portugal - one on the zo16-z019 major
planning target=* and one on the 2016 state budget
The laws aim toallow for: anincreasze in family allow-
ances and prenatal subsidies, with an additional rise in
such subsidies for single-parent families; a reformo-
lation of the income scales to increaze the number of
familiez who receive allowances; and activating school
social programmes for children and young people living
in zeriou shy deprived social and economic conditions.
The Portuguesze MEF published in Odober 2018, also
has a strong focus on poverty, children and families™

Mationalpolicies regarding children iving inpover y have
to comply with fundamental rights, as a case invobeing
Portugal underlines. In Soares de Mefo v Portugal, the
European Court of Human Rights (ECHHR) comcluded
that Portugal wiolated the right to respect for family
Ife protected by Aricle 8 of the European Carvention
on Human Rights#* The case concerned a famiby from
which seven of a total of a0 children were forably
taken irto care with a view to their adoption because
the mother did not provide the children with adequate
material living conditions. This case adds to existing
ECGtHR jurisprudence establishing that poverty as such
iz not a reazon to deprive 2 child of parertal care, and
that authorities need to sufficiently support families for
themto be able to adequateby care for their children?

Romania haz one of the highest child povery rates.
In zovA, the government announced an ‘integrated
package’ as part of the implementation of the Mational
Strateqy on Social Inclusion and the Reduction of
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Rights of the child

Fromising practice

Teaming up with the business sector to tackle child poverty

Funda rmen
through public

In Kalby,

| Fund ta

Combat Educati

with b o to the fund benefit from

child po
irn pro
it in

In Hungary, the

wil

Poverty zoig—zozo® K is aimed especially at families
lving in rural cammunities, poverty ‘pockets’ and
Roma communities. Various services are planned -
such as health and education services for children and
teenagers, employmert programmes for young people
and vulnerable adults, and carefor dependent adultzand
elderly people, Motably, the package appears toshift the
rational focus away from social benefts and towards
amnare community-based and preventative approach

A networkof rmore than oo civil society actors praised
the Irish governmert far what they conzider the first
ever family-friendly budget in 2016 and the wery
pozitive number of measures for families and children
included in the zo17 budget =

7.2. Protecting rights of
children accused or
suspected of crimes

Every year over 1 million children face criminal
proceedings in the EU, the Europesn Commission
calculates. They form 1= % of the European population
facing criminal Justice system:z each year® The
rminirmum age of criminal responsibility varies gresthy
among Member States, from eight years of age in
Scotland to 18 years in Belgium 7

with m
childr

Making justice systernsz in Europe more child-friendly
iza key action point of the EU Agends on the rights of
the child*® The Council of Europe has provided useful
quidance® (One major milestone of 2016 was the
adoption of & new directive on procedural safeguards
for children accuzed or  suspeced in crimingl
proceedingz2* For more information on access to
Justice andthe rights of suspects andaccuzed persons

P acrozsthe EU more generslly, see Chapter 8.

7.2a.  New directive enhances
protection

The Directive on procedural safeguards for children
who are suspects or accused persons incriminal
proceeding=" came into force on oo June zoa6
and has to be incorporated into national law by
11 June 2019, The diredive establishes minimum
rules on procedural safeguards to ensure fair trials
tar children. It also aims to enhance Member States’
‘mutual trust’in each other's criminal justice systems,
prevent juvenile offenders from recffending, and
foster their zocdal integration.

The diredie is a legally binding instrument. s
introduction iz & welcome development and will help
EU Member States implement well-established human
right = standards.#* The diredive will allow individuals
to pursue alleged violations of the rights embedded
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in it before domestic courtzs. It alzo regulates the right
to irformation about proceedings ina comprebensive
manner, and so addrezzes one of the gaps identified
in Member States® |t addresses another identified
gap* by requiring specific training or competences
of the professionals imvalved in criminal proceedings
with children, including judges, prosecstors and
lawyers. The right to an individual azsessmert is one
of the directive’s most noticeable provisions. Such an
azzessment serves to identify the specific needs of
a child interms of protedion, educstion, training and
social integration, and could help identify child victims
of trafficking or forced criminality, for example = FRA
i exploring this issue in a project entitled ‘Returnf

transter of children at risk who are EU nationals **

Howewer, civil society actors contend that the directive
tallz short in several areas. They consider its language
imprecize, allowing for different interpretations and
possibly leading toinconsistert applications. ks soopeis
alzoconzidered too limited, in that it introduces certain
exceptions relating to minor offences - precisely the
kinds of offences that children most frequenthy cormmit.
Furthermore, the directive applies onby to persons who
were below 18 at the start of the proceeding s, excluding
thoze who were under 18 at the time of the alleged
offence and subsequenthy attained majority 47

Warious research efforts offer insightz that can help
Member #ates develop initiatives to make justice more
child-friendhy - such as the European Commission's
study on children and criminal justiced® in the =8
Member Hates and other research showing the specfic
vulnerabilities of groups of children, such as Roma
children® In earhy 2oy, FRA published its second
report on child-friendly justice, which focuzes on the
experiences and perspecives of children imvolved
in judicial proceedings as vicims, witnesses ar third
partizs in nine EJ Member States. It complements
FRA"s May 2015 report on professionals’ experiences
and perspectives. Both report s showthat the necessary
legal framewark iz usually in place, but that it 2 practical
implemertation poses difficu lties. The reports indicate,
for example, that professionals lack the practical tools,
protocols and training needed to fulby cary oot their
rale. The findings of both reports, and the promizing
practices presented therein, can help Member Sates
identify barriers, gaps orweaknesses intheirrespective
Judicial proceedings, especally in the process of
incorporating EU directives into national law.

7.2.2. National developments

Member States introduced several legal and policy
changesin zo016 thet touched an matters addressed by
the Directive on procedural zafeguards for children who
aresuspectsor accu sed persansin criminal proceedings.
In addition, several legal decizions issued during the
year referredto right s enzhrined inthe new directive.

Article 5 of the directive stipulstes that the holder of
parental responsitiity fora child accused ar suspected
in crimina| proceedings must be provided, a5 soon as
poszible, with the same information that the child has
the right to receive pursuant to Article 4. In relation
to the parerts’ right to information, the Supreme
Administrative Court of Bulgara ruled that a child
may not waive the right to hawve 2 holder of parertal
responzibiity informed. The case concermed =& child
who was detained in 2 police cell for 24 hours and
zigned a declaration stating that he did not want
ary family member or cther person to be notified of
hiz detertion® The court concluded that the police
authority's obligetion to notify parerts and provide an
attormey were imperative and could not be waived
In October zov, Arland amended the Act on the
Trestment of Persons in Police Custody to specify thet,
if & child iz detained, hiz ar her legal guardian hazta be
infarmed prampthy, unless this carflicts with the child's
best interest. Social services shall alzo be informed @

Article 10 of the directive provides that Member States
shall ensure that depriving & child of their liberty at
any stage of the proceedingz is limited to the shortest
appropriste time period and imposedasa measure of
last resor. It alsoestablishes that detention decizsions
shall be subject to periodic review, st reazonable time
itervals, In 0L, v Bwgsrs, the ECHE ruled against
Bulgaria far not providing for such review under
domestic law. The case concerned a 14-year-old girl
placed in 2 closed boarding school for an indefinite
period up to three years, owing to her Bntisocisl
behaviour's Far more analysis of European case law
on the rights of the child, see FRAS Handbook on
Eurcpesn faw refsting to the rights of the old=

Article 11 of the directive requires Member 5ates to
use, where possible, alternative rmea sures to detention.
An amendment to the Austrian Juvenile Coort Acs
entered into force on v January zoq6, establishing that
pre-trial detertion for child offenders is to be used
only in exceptional cases, and is no longer permissible
for children suspected of having commtted a criminal
offence punishable with a fine or imprisonment of up
to one year; measures are also in plce to encourage
replacing pre-trial detention with less severe meas-
uress Limemboura’s legal framework grants extensive
powers to the youth tribunal to place childrenin corflict
with the law in institutional care (even abroad),® and
to transfer a child to 2 disciplinary institution” if the
child behaves badly” (mauvaise condwte) or acts in
a ‘dangerous manner’ [rompertement daqngerewx). It is
currertly under revision®? Bazed on existing legislation,
1,254 childrenwere placed in alternative care in 201555 -
for various reazons, most not irvalving conflid with
the law - and almost two thirds of them were placed in
settings that parthy or entirely d eprived them of liberty.
The national buman rights institution in Licemb-ourg
adopted anopinion onthe propozed Bill, expressing great
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concern that the current practice of depriving child ren of
their liberty iz not uzed asa measure of last resort, and
emphasizing the need to revize the existing system.®

The UM Global study on the situation of children in
detention, cornmizsioned by the UM General Assemblyin
2015, is also expected to coveratternatives to detention.
It has moved a step forward with the appointrnert of
3 Special Rapparteur, whowill lead the study

Promising practice

Municipal support for reintegrating
juvenile offenders

Inthe Hethedands, in

o1 Juby 2007
Groningen and

SUppa

Article 1 of the directive obliges Member States to
ensure the protection of children’s privacy during
crimiral procesdings. Inorelstion to the privacy of
children in conflict with the law, the Digtnct Court
of Amsterdam in the Netherlands ruled that, in line
with & minors right o privacy, the police or public
prosecution may not discloze images or closed-circuit
television (CCTW) footage of suspects in the public
darmain when & iz likely that the suspect iza child. In
that case, the police, with the permission of the Public
Frosecution Service, showed on public television CCTY
tootage of s youngmanasssukinganadult. The suspedt
was subsequently found and arrested. He turned out
be a child, and claimed thet his right to privacy, as laid
down by Article g0 of the CRC, wasviolated. The court
agreed and reduced his penalty for the crime®

Rights of thechild

Protecting
unaccompanied children
poses tremendous
challenge

7.3.

More than 1,166,885 people applied for asylum inthe
EU in zo16. Thiz included 376,835 children® In the
previous year, more than 1z million people sought
refuge in EU Mernber States, 384,035 of whom were
children # Well-established standards provide that all
children are entitled to special care and protection.
Unaccormpanied children - childrenwho arrive wit hout
a parent or other primany caregiver - require special
attention, as they face additional rizks of exploitation
or abuse. This section looks at policies and measures
taken by EU Member Sates to address the situstion
of unaccompsnied children, especially in terms of
quardianship andfoster care.

For more information on asylum and  migration,

P sze Chapters.

Limited data collection hampers
policy initiatives

7.5

According tothe latest available Eurosztat data, 06,465
asylurn applications were filed by unsccompanied
children in zo15.% Almost g1 % of these applicants
were male Thiz iz a large increaze from zo1g, when
asylum  applications by unaccompanied  children
totalled 23,150, In 2015, the five EU Member Hates that
received the highest numbers of asylum applications
from unaccompanied children were Sweden (35,250
applications), Germarny [z2,255), Hungary (8,505),
Austrda (3 275) and lHaky (4,070)%

Data on asylum and migration collected by EU Member
Hates and international organizations are not always
comparable and do not effectively illustrate the
situation of migrant children, accompanied or not,
in the EU. This iz also especially true of separated
children - children who are accornpanied by adults
who are not their parert s or prirary caregivers* The
nurnber of unaccompanied and separated children
currently in the EU is higher than the number of
asylum-seeking children, since many children are not
registered or do not apply for asylum. [dentifying and
registering vulnersble perzons remains & challenge
across Member tates®

Reszearch carried oot for this report revealed no official
data on the rumber of unaccompanied children who
do not seek asylum. Research on the issue is generalby
sporadic.® In Sweden, the Courty Administrative Board
of Stockholm published a report on unaccompa nied
children. [t cortains some irformation on children who
did not seek asylum but did visit transit 2 coommodation
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for rest and food. According to interviews with the
children, they place wery little trust in the authorities
and are aware that their chances of remaining in
Sweden are =lim. Meanwhile, UNMHCE reported that,
between lanuany and September zo16, close to 20,000
uraccompanied children arrived in Haly,™ but the
talian authorities identified and registered only 14,225
unaccompanied children™ Missing  Children Europe
statesthat inconzistert data management and collection
by Member States generates poor information on the
real numbers of unaccompanied children inthe ELL® The
izzue of data on children in the migration context was
alzo discussed at the 10% European Forum anthe Rights
of the Child, the key European-level event on children's
right=s, and will ke the subject of follow-up actions and
recommendations to Member 4 ates ™

“Improved dety coliection snd statistics concemning child
refugees znd migrants will aifow for better policy plsnning,
targeted budget slfocstion and more effective responses.
Eurostzt, together wath other EU nstitutions snd dgencies
Fnd in partoership with internations! oganisstions
including the UY, cowld develop a0 enhanced platform
towsrds the provision of such dats.”

FRE {2on5), Fundamental Rights Forum 2018, Chaisr's Statement, paragrapk =5

The EU Charter of Fundarmental Rights requires that
all children receive the protection and care necessary
far their well-being. The EU has developed several
legislative instrumerts relevant to uneccompanied
children, including, among others, the recast ED asylum
instrurnents  (zom-2oz)®  the Huoman Trafficking
Directive (zo1) the Return Directive (zoo8)™ and
the Reception Conditions Directive [zow)™ All of
these instruments provide special messures for
wulnerable groups, including children in general and
unacoompanied and separated children in padiculern
Article 24 of the Reception Conditions Directive applies
tounaccormpanied children, harmaonisingtheir reception,
protection, family reanification and the appoirtment
of a representative™ -

A Comrmunicstion from the Comrmizsion on the
implementation of the European Agenda on Migration
touched upon child protedion, guardianship and
education® A revizion of the Action Plan aon
Unaccompanied Minars (zo10-z014) was announced in
2015, but the plan ha s not yet been replaced by & new
onef*Mesnmwhile, undert he B Relocation Programme,
azof Februany 2oz, only 248 unaccom penied children
had been relocated from Greece to other EU countries,
and one fram Haby®

The ongoing ref orm of the Comrmon European fsylum
Systern® includes a number of proposals - including
regarding the Reception Conditions Directive and
the Dublin Regulation - that will affect zafeguards
establizhed for children. The proposal to review the
Reception Conditions  Directive  indudes  positive

changes to guardianship systems for unaccomps nied
children.® In zo16, FRA publizshed an opinion, at the
European Parliament’s request, on the impacdt on
children of the proposal fors revised Dublin Begulation,
It s cknowledges certain progress from a funda mental
rights perspective, such as the extended right to
irformation forchildren. However, it alzo recommends
providing additional guarartees - for example, the
appointmernt of a guardian. The docurnent provides
zz opinions relevart to children, such as onthe right
tobe heardand irform ed, guardisnship, best interests
aszessmentsand famiby unity

FRA chairedthe EU Justice and Home Affairs agencies”
netwaork in 2016, The netwaork agreed to strengthen
cooperation onimplementing ED policies anmigration,
with a special focus on child protection® As noted
above, the 1oth European Forum on the Rights of
the Child was devoted to the protection of children
in the migration context. Held in late Movember, it
brought together over 300 people waorking in 2 sylum
and migration az well a5 child pratection and child
rightz, fram all EU Member 3tates and lceland and
Morway., A one-day side event on guardianship for
unaccompanied children preceded the forum. Formal
follow up to the forum will set owt EU actions and
recornmendations to EU Member States on proteding
children in the migration context. & group of more
than 7o organisations issued & statermert proposing
seven priority actions, among them the adoption of an
EU Action Flan on all refugee and migrant children ®

Motwithztanding the existence of relevant measures
and legal framewnorks, children are often zubjed
to wioktions of their fundsmental rights. FRA
cortinuously reported on this reality inoits rorthly
overviews of the asylum and migration situstion,
which cover dewvelopments in 14 Member States
Such wiclations include depriving children of liberty
in the migration contexd; thiz iz futher dealt with in
Chapter 5. A s the CRC Monitoring Cornmittee stated
inthe context of the closure of the camp known as
the Jungle at Calsis in France: "The failures regarding
the situation of children in Calaiz are not isolated
events but highlight the shortcomings of & migration
systern built on policies that are neither developed nor
implemented with child right = in mind."=

73.2.  While weaknesses in reception
systems persist, some Member
States turn to foster care

The CRC, which all EU fMember Hatez have ratified,
provides that children deprived of their family
ervironment shall be entitled to special protection
and assistance by the 5tate® The UM Guidelines for
the altermative care of children® consider family-
bazed settings the preferred option and residertial
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care facilities the exception?® The UM Committee
on the Rights of the Child's General Comment Mo, &
on the Trestrnert of unaccompanied and separated
children out side their country of arigin provides that
mechanizms established under national law to ensure
alterrative care for unaccompsnied or sepsrated
children shall also cower such children outzide their
country of arigin®

In line with international standards promoting family-
bazed care options, the Reception Conditions Directive
stipulates that unaccompanied children shall be placed
@) with adult relatives, (b) with & faster famiby, (2] in
sccornmodation centres with special provisions for
children ar (d) in other accommmodation suitable for
children® The directive also requires Member States
totake measuresto prevent azzault and gender-ba sed
violence, including sexual azsault and harazzrert
within accornmodation centres.

There are clear weaknesszes in the reception system
for unaccompanied children. Because there are not
enough  specialised  facdlities for  unaccompanied
children, despite Member States’ effarts, children are
often accommodsted in crowded first reception and
transit facilities, Conditions at first reception facilities
were reported to be inadequate inalmost a1l Member
Sates covered by FRAS monthly overviews on the
asylurn and migration situationin 14 Member Sates.

There is & disconnection between child protection
systems and asylum or migrstion systems. Some
accommodation options, care and child protection
measures are provided to children without parental
care who are nationals of the country but are not
equally offered to foreign unaccormpanied children
According to the CRC® and based on the non-
dizcrimination principle, all children are entitled to
the sarme protection regardless of their rigration
or residence status In addition, for asylum-seeking
children, Article 22 (2) of the CRC states that an
unaccorm penied child should be accorded the same
protection as amy other child deprived of his or
her famiby ervironment.

Reception is severely flawed, especially in Greace
and Raby™ given the high number of arrivals and
the specfic stustion in the hotspats. FRA'S opinion
on the fundsmertal right s situation inthe "hotspot s,
requested by the European Parliamert, outlines
various challenges and suggestions in the area of child

W protection® (For more information, see Chapter 5.)

To address the situation in Haby, 3 new law regulates
the minimurm standards for first reception centres that
provide care for unaccompanied children 24 hours
a day, seven deyza week¥ The new bw includes the
possibility of creating temporary facilities with up to 5o
places. Civil society organisations have criticised this,
arnong other aspects of the new law, for contravening

Rights of thechild

national frameworks on reception facilities, which
promote cornrmunities of family4ype care or small-
scale facilities, They argue that the law could lead
tothe depersonalisation of relstions, preventing the
creation of a family-type at mosphere s

The disrmantling of the Calaiz camp in zo16 triggered
a ot of rmedia and policy attention. The CRC Monitoring
Cormmittes stated that the governmernts of France
and the United Kingdom fell seriously short of their
obligations under the CRCin relationto the Calaizcamp,
where "hundreds of children have been zubjeced
toinhurnane living conditions, left without adequate
shelter, food medical services and psychosocial
support, andin some cases expozedto smugglers and
traffickers"#® After the camp’s demalition, the United
Kingdom initisted the developrment of 2 strategy to be
adoptedinzor s However, the government ‘sFebruany
2oy announcement regarding the number of children
to be accepted in the country prompted expressions
of concern, including from the House of Commonz?*?

The lack of clear identification and reaistration
procedures iz a particular flaw in Member Sate
reception systems. This hasz often led to children's
dizappearances, with the conzequert rizsk of abuse,
sexual exploitation or trafficking. Children are more
likehy to go missing from transit and temporary first
reception facilities that do not meet child protedion
standards ™ There is not enough research to provide
an overview of how marmy children on the move go
mizzing, in what phaze they da so (first reception,
transit, facility at which they applied for asylum),
and for what reasons. On one hand, a number of
uraccompanied children could be missing but not
reported tothe police; onthe other hand, the absence
ofa central regist ry may result indouble registrations ™=

Accordingto Eurapol, more than 10,000 unaccompanied
children went miszing in 2015 Some  figures
are available for 206 by September 2oi6, 427
unaccomps nigdchildrenhadgone missing inbenmark,™
77 in finland™® and 6,357 in Kaly™* In February 2016,
about go-gg ¥ of unaccompanied children inHungarian
reception centres went missing, 25 did 8o % of thozein
Slavenia ™ In January 2016, 4,749 unaccampanied child
and adolescent refugees in Germany were conzidered
to be missing ™ of whom 431 were younger than 13.
In May 2016, 1,829 uneccompanied minors seeking
asylum were registered a5 missing with the Swedish
Migration Agency®s In Slovalda, "[g]lmost all the
chifdren placed fn foster fomes in the past five years
Fave disappeared and no specific effort fas been made
to find them” the Committee on the Rights of the Child
satedin itz concluding abservationz"

Fe sponding to disappearances presents great challenges;
only "z7.1 % ofthe missing unaccormp anied migrant children
weere found in 2015, according ta 3 2046 report by Missing
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Children Europe™ The zame NGO suggests that some
children leawe woluntanly with the aim of reaching another
country - where their relatives live, where they know
of a well-establishe d community, or where they believe
they hawe a better chance of being granted international
protection orthe care spstems would be betterm=

Establishing foster care programmes for
unaccom panied children

Over recent years, Merber 3ates have reformed
their systems and are developing temporary and
long-term famihy-bazed care options so that they can
use residentizl care only as a temporary mes sure for
children without parental care. However, in practice
these alterrative meszures apply mainly to children
from the host country, and most unaccompanied
childrenin the EU sl live in residential care.

Accormmodation with a foster family is one of the
options for uneccompanied children listed in the
Reception Canditions Directive (Article 24 (2 ). Howewer,

in practice, foster careis availablefor unaccompsanied
children in onlky 12 Mermber States, sz Figure 73 shows.
Marecver, wit hin some countries, practices are diverse
andwvary regionally or even localby.

In 16 Member States, foster care for unaccom panied
childreniznot available orthe placement of this particular
group of children in foster families is extremely rare.
For example, inGreece, com petert national sutharities
do not provide foster care for unaccompanied children
inpractice. The NGO METAdrasi has developed a foster
care project especially for very young children who
are likely to be reunited with their family in ancther EU
Member State, Since Februarny zov6, 13 children have
been plced infoster families, and five of themn were
aubzequenthy reunited with their families in another
EU Member Hater:

Some countries are considering establishing foster care,
such as Finland and Latvia. In Fnland, the Mational
Integration Frogrammefor zo16-2019, whichis bazed on
the zo1 Integration Ad ™ lists among itz action points

m Existing and unifarm
® Existing and diverse

Mot available in practice

Saurce: FRA, zot

Fiaure 73: Avallability of foster care for maccomp anied migrant children, by EIl Member State {December 2016)

10744/17 ADD 2

ANNEX

PN/sl

DGD 2C

www.parlament.gv.at

31
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149054&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

the developmert of family care for unaccompanied
children especially, but not exclusively, under the age of
1z. In Latvia, the new Asylum Law, which entered into
force in zoi6, allows the Child Custody Court to place
uraccompanied asylum seekers infoster families™s

Inthe 1z countries that provide foster care, practices
are either diverse or uniform. Having diverse practices
means that they may wvary at regioral, local or
municipal level, because they are not harmonized
rstionally. This is the case in Austria, Belgium™
Denmark™  Estonia™ France Gemiamy™® and
Paland ™ Specifically, eight out of nine regions in
Bustria™ allow the placing of una ccompanied children
in foster farilies, bt in practice foster care works
only insome cties. For example, inYienna, the Fonds
Social Vienna, the Yienna City Departmert for Youths
and Family, and 505 Children's Yillages lsunched
a joint project to create the possibility for families to
host una ccompanied children olderthanag, ina ddition
to foster care families for children up to the age of
14 By Septernber 2016, almost 130 children had been
placed infoster farilies in Austria’=

While FRA acknowledges the benefit of such efforts,
these local and regional initiatives and project-based
activities risk lacking sufficiert safeguards. They
should be the focus of particular attention. Some of
these foster care programmes may not be an integral
component of the child protection system, and may
not observe netional standards. In these cases, it
becomes even more essentisl to monitor the services
to ensure the children's protection and consideration
of their best interests,

Some courtries have more uniform systems in place
at the national level - namely Cyprus, Irdand, the
Netherlands, Sweden™ and the United Kingdam. In
Ireland, all newhy arriving separated children under
1z years of age are placed in foster care on arrival ™2
Howenver, according to the Irish Refugee Council, it can
takeweeksormonths for children whoare over 42 years
oldto be placed withfoster families. In 2016, 59 out of 1m
asylumn-seeking unaccompanied children were placed
in foster familie=™ On accasion, children remain in the
residertial home urtil the age of 18" The Hetherlands
implemented a new model of reception, ensuring that
all unaccompanied children up to 14 years of age are
placed in foster families und er the rezponzibility of the
guardianship authority, Midos, and those older than
14 are given accommodation in small-scale reception
centres with z4-hour supervizsion, run by the Certral
Agency for the Receplion of Asylum Seekers™ Inthe
United Kingdom, fostering unaccompanied children
requires going through the zame process as fostering
childrenwhoare nationals of the country, whichis often
quite alenagthy procedure. There izalso a major shortage
of foster care places

Rights af the chid

The Cormmission addressed the issue of foster care
in a rights of the child call for proposals covering
guardianship and foster care for uneccompanied
children, launched in za16. In zo1z, it will bunch a call
far proposals covering preparations far lesving/ageing
ot of care, which includes children in migration
inits scope™

Promising practice

Promoting alternative care solutions
for una ccompanied dhildren

mning

group nand their hast fan

Under the Rights,

1 recruitment
of the host

MWearmhile, thelength and content of training forfoster
parents varies significantly both within and between
Member Hates, a5 FRA showed inits mapping of child
protection systern sin 2015." Socis lworkers, reception
professionals, guardians and foster families need
tools and specialised training on how to work with
unaccompanied children. & challenge for foster care s
the risk of failingto consider the cultural needs of the
childand the special support that foster parents might
need. Foster families for unaccompanied migrant
children should receive information about how to deal
with a child who has a different cultural background or
haz experiencedtrauma and loss

AU
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Promising practice

Guiding foster carers on the asylum
proess

ad Kinadom

= IFI with the
Ref wancil. It

7.3.3. Guardianship for
unaccompanied children
remains inadequate

All children deprived of parental care, including
unaccampanied  children, should  hawe guardians
sppointed promptly to ssfegusrd the children’s best
interests, ensure their overall well-being, facilitate
child participation, exercise legal representation and
complement the children's limited legal capacity ™

The concept of gua rdian is not clearhy defined in EU 12w
EU directive: uze different terms, such az guardian,
representative or legsl representstive (Aricle zq of
the Reception Conditions Directive, Aricle z5 of the
Azylum Procedures Directive, Article 14 of the Anti-
Trafficking Directive]. The Europesn Commission’s
2016 proposal for the revision of the Reception
Conditions Directive, however, enhances the concept
of guardianz for unaccom panied children ™ Cancretely,
the proposal explicithy calls for the appointment of
a guardian - instead of a legal representative, whose
rale is limited to the legal representation of the child
in the proceedings. (As is further explsined in FRA's
opinion onthe Dublin Regulation, the role of 2 guardian
iz generally broader and extends beyond pure legal
representation, including promoting the best interest s
of the child®*) The proposal alsa specfies that
a guardian should be appoirted no later than five
working days from the moment of application for
international protection; ensures vetting of guardians;
requires Member States to ensure that & guardian is
notin charge of & disproportionate number of children;
and obliges Mermber 3tates to put in place maonitaring
ard complaint mechenisms'® By contrast, the
European Commission proposals for & revised Dublin
Eegulation and for the Asylum Procedures Directive

do not require the appointment of 2 ‘guardian’, and
refer only to the ‘legal represertative”

Despitethe migration trends of 2015 and 2046, national-
level developments in the ares of guandianship
proceeded very slowby during zo16. Guardianszhipsfor
unaccompanied children are not always the same as
for childrenwithout parental care who are nationals of
that Member State, or sometimes, evenwhenthey are
the zame, they do not workforuna ccormpanied children
in practice. Occasionally, guardianship isimplemented
at & regional or local level, and differert approaches
may be applied in different parts of the country =

The main challenges outlined in FRA's 2015 report on
Guardiansiip for chifdren deprived of parents! care
persist® FRA's monthly migration reports for 2018
even point to deteriorstions due to the increased
number of unaccompanied  children. Lengthy
appointmert procedures and timelines, difficulties in
recruiting qualified guardians, a lack of independence
and impartiality, and the high number of children
azzignedto each guardian topthe list of challengeshe

Delays in appointing guardians for unaccompanied
children were reported in several Member 3ates in
zo16. In some countries, the guardian is appointed
immediately and no o time  elapses  between
identification of the child and appointment of the
guardian - such as in the Czech Republic®' and
Ireland ™= In cother countries t takes longer, often
due to the number of arrivals or asylum applications.
In Haky, unaccompanied children live in emergency
shelters for up to sk morths without heaving
& guardian appointed or receiving sy kind of specific
azzistance’? In Gemnany, in Juby zo16, the Federal
Aszociation for Uneccompanied  Minor Refugees
publizshed a first evaluation of the implications of a law
adoptedin October 2015, bazed on an online survey
of 1,400 professionals working with unaccompsnied
children™® The findings show that the appoirtments
of guardians in many cases exceeded the legal time
limits provided for by law.

FRA's monthly migrstion reports also noted the high
rumnber of children allocated per gquardian in some
Member Hates™* This can hinder the functioning
of the zervice and result in inzufficient care being
provided to the children. For exarmple, in Sweden,
a person may serve as guardian for upto 3o children
In Bulgaria, the number of children per guardian
varies, but, at the end of October 2o, about Aoo
unaccompanied children were assigned to the six
directors of the zix reception centres. This meansthat
each director iz the guardian of about 100 children. In
addition, guardia nz cantinue to ha ndle the ca ze files of
other children who have gone mizzing but whose filez
are sill not closed™®
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To address some of these challenges, zeveral Member
Sates amended their laws and policies in zo6. For
example, in Cyprus, the Asylum Law was amended 1o
incorporate the recast Asylum Procedures Directive
2013/32%% and the recast Recepltion Conditions
Directive. ™ However, the Commizsioner for the Rightz
of the Child he = criticized the amendments for lacking
acomprehensiveand efficient approachtothe detention
of uraccompanied children, family reunification, asylum
application, accessto educationand guardianship’™®

Dernmark amended its Family Law in zoi6 and
changedthe body rezsponzible for appointing personal
representatives (for asylum-seeking children) and
temporary guardians (far unaccompanied children
who hawve been granted a residence permit). The
revized legisktion provides thet an independert
autharity - the Mational 5Social Appeals Board®® -
now appoints guardians instead of & government
autharity. In Komania, the revision of the Law on

Rights of thechild

Aszylum includes new procedures for aszigning legal
represertatives to uneocormpanied children®®® Two
other importart amendments include the right of the
uraccormpanied child to be informed immediately
about the appointment of 2 legal representative
and the obligation of the legal representative to ac
according to the principle of the best interest of the
child andto have expertisein this fields

Greece lacks an efficient guardianzhip system, the
European Commiszion concluded in the context
of the Dublin Regulation’ In response, the Greek
governmert  began to reform #s guardiznzhip
procedure, with the support of Midos, FRA and other
actars. A nurmber of Member Statez - including
Bulgaria snd Raly - assign guardianship tasks to staff
mermbers of reception faciities at which children are
placed to overcome delays. This raises concerns that
quardians may experience corflicts of interest and
lack independence and impartialiby
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FRA opinions

At almost 27 %, the propodion of children living at risk
of poverty or social exclusion in the EU remains high.
This being the EU average, the proportion is higher
in certain Mermber 3ates and among certain groups,
zuch az Roma children or children with a migrant
origin. The Europe zozo target on poverty reduction
iz thuz ztill far from being reached. Article z4 of the
El Charter of Fundarmental Rights provides that
“[cIhildren shall have the right to such pratection and
care a5 is necessary fortheirwell-being”. Monetheless,
El institutions and Member States put little ermphasis
on child poverty and social exclusion in the European
Semester. The EU haz taken s number of initistives
that could strengthen Member States’ legislative
policy and financial measures, induding the zo1z
European Commizsion Recommendation on ‘lrmvesting
in children: bresking the cycde of disadvantage’, the
Structural Reform Support Programme zot7-zozo
and the adoption of & child-focused European Pillar
of Social Rights.

FRA opinien 71

The EU showld place more emphasis on
comprehensively  addressing child poverty and
socialexdusion in the Foropean Semester —making
better use of the zo0s Ewrapean Domenission
recommendation - as wel as in upcoming
intflathves, such as the European Pillar of Sacial
Rights. This could fnclode focusing atfention in
the Fumpean Semester on those BV Member
States where child poverty rates remaln high and
unchanged in recent vears,

Ell Member States, with the support of the
Euraprean Commission, cold anahse and replicate,
when appropriate, success factors n laws and
econamic and socal poliches of those Member
States that managed in recent years fo improve
the situation of children and their families.

The Directive on procedural safeguards for children
who are suspects or accused persons in criminal
proceedings is an important milestone inoa vital and
often contertiouz field of justice. Existing research,
az well a5 the cse law of the European Court of
Hurnan Rights (ECtHR) and national courts, highlight
the need for special protection mes sures for children
in corflict with the law. FRA reszarch on children and
justice showsz thet the legal framework to safeguard
children is usually in place, but that the practical

implementation of such legizlation remains difficult,
rmainky due to s lack of practical tools, guidsnoce or
training for professionals.

FRA opinion 72

EU Member Sates should underfake a national
review to Jdentify existing practice and kbarriers,
gaps oF weaknesses in thelr respecthre prsenile
Justioe sesterns. & plan of actien should follow this
national review fo define palicy measures and the
required resources far the full implementation of
the Directive an procedural safequards for children
wha are suspects or accused persans i oriminal
proceedings. This could fnclrde tralning for jrdicial
actors or the development of practical quidelines
for dndiefdral assessments and for informing
children in an age-appropriate mannen

Migrant and azylum-sesking children  continued
to arrive in Europe during 2018, alone or together
with their families. Evidence collected by FRA
shows that, despite Member States’ effars, there
are clear weaknesses in the reception system for
unaccompanied children - such asa lack of specialized
facilties and crowded or inadequate first reception
and transit facilities. Placing unaccompanied children
with foster families is not yet a widely used option.
Evidence suggests that providing adequate reception
conditionziswitalto prevent traffickinga nd exploitation
of children, or children going missing. The European
Commizsion haz prezented & number of proposals to
reform the Common European Asylum Systemn, while
the zo11-2z014 Adtion Plan on Unaccompanied Minors
has not been renewed.

FRA opinion 72

The EU shauld develop an EU action plan an children
in mdgratien, including snaccompanied children,
setting up dear policy priodifes and measires o

PR

comnplement EU Member States” initlathies,

EU Member States should strengthen thelr child
protection systems by apphidng national standards
on alternathwe care to aslom—sesking and mbgrant
children, focusing on the guality of care. This
should Include, as prescribed /n the Rereption
Conditans  Directive, placements with  foster
farmilies for anaccampanied children. Forthermors,
Member States should allocate enough resorrces
to the municpal sendces that provide suppaort fo
unaccompanied chifdren,
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Appointing & guardian for each unaccompanied
child remainz a challenge, az evidence collected
by FREA shows. The main issues relate to lengthy
appoirtrnent procedures and timelines, difficulties
in recruiting qualified guardians, the high number
of children azsigned to each gusrdian, and a lack of
independence and guarantess of impartislity of
guardianship instit utions in zome EU Member Sates
The European Cornrnission proposal to review the
Reception Conditions Directive includes improvernents
to guardianship systems for unaccompa nied children.
The proposal requires appoirting guardians who are
respansible for looking after the child’s best interests
in all aspects of the child's life, not just for legally
represerting therm. By cortrast, the proposals for
a revized Dublin Regulation and Asylurm Procedures
Directive require only the appointment of & “legal
representative”, and not of & "guardian®

FRA opinion 7.4

The ELf legislator should pot fonward a coherent
conceptof guardianship systems with a dearrole fn
safegquarding the best interests of Unaccompanied
children i all aspects of thelr Nies,

B Member Sfates should ensure fhat child
profection systems and guardianship authorities
have an fnceased role in asvlum and migration
procedires  nvehdng children, Member States
should develop or strengthen thelr guardlianship
systemns and  allecate  necessary  resources.
They should ensure the prompt appointment of
a sufficient number of qualified and independent
qurardians for all unaccompanled children, Bnalh:
they could consider promising  practices  and
exfsting research and handbooks such as the
European Comemission s and FRA%S joint Handbook
on guardianszhip for children deprived of parental
care, tor suppevt this provess,

Rights of thechild
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recarnresndztions aors,

Ihid.
Lithuanm &oag), latiore | Reform Programme.
Slowenia, @og-zor7), Matioral Reform Progrmme.

European Farliame nt zog)h, Resolution of

z4 Movwernberzons on reducing inequalitie with 2 2 pecial
focus onchild poverty, zo14/zz3 7N, Sazboung,

z4 Mowvember zang.

Eurzpean Commissian {zong), Propass) for s Regulston

of the Eurapezn Parllament and of the Launcl an the
estzblishment of the Structursl Reform Support Pragmmme
far the perod 2017 to 2030 and smeending Regulstians [EL)
Na tzaz /2005 and [EU) Na 13052013, (OMEaag) 7oafinal,
Breszek, 26 Novemnber za1g; European Padement (zona),
Repart an the propasal far 3 regulafion af the Eurapean
Parliareent and of the Lovndl an the sxtsBlishment of

the Struc sl Refomns Suppart Praogramme forthe perind
2077 [0 2020 and amending Regulatians [ELY) Mo 1303/2013
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Rights of the child

s [EL e 1505/ 2 005, (COM &omg) ogo, (2-oa73fzoms,
zogpozds D00, Ab-oa7afzo1s, 7 Decemberzoms.

European Commiss ion s, Lavndhing & consuliation
an 5 Furapean Fillar of Sadsl Rights, COMzae) 1z7final,
Strashourg, 8 March zoné.

Eurcpean Commiss ion &od), Bt prslinedng e
awtling af 5 FurapeanPillararf Socisl Rights, Annex 1,
COMEo18) 127 fimal, Strasbourg, & March zaas.

Eurachild zaag), Brsfing papern A Eumnpean pillar of zocis)
rghts & recommendations for progressing children’s Aghis,
Erussek, z& Juby zom4.

Far mare information, see El Allence for Imvesting in
Children, “How the European CommEsion cnmake
a European Pilk rfarsocml Rights fit forchidren’.

United Matiors (U} Committeeon the Rights of the Child
Gond), Tensrsl corarnentMa, 15 an public budasting far
the reslizztion of children'’s rights [art g), CRCFCGE frg,
zo Juby zoé.

European Carmmission Goz), Jommizsion Reconme ndstion
of 20.2. 2013, lovestingin children: Breaking the cycle af
dizzdvantiags, (zo3) 7réfinal, Brussek, za Febrnimry 2013,

Portugal, Lawr 7-Bfzon & - passingthe zond-zoe Mhajar
Flanning Targets {lein ® 7-Bfaors, de st de Marga que
aprova 3s frandes Jppdes do Plano pars 2a18-2014),
31 March zo08.

Portugzl, Lawr 7-8/20m8, passing the 2018 state budget
Qi n? 7-A/20r8, de 30 de marpa sabre o dramenta do
Estzdn pars 3a18), 30 March zans.

Portugal, Mztione | Refarm Progra rime zo18 (Programs
Mzdanz) de Refameas 2oma), October zoné.

ECtH R, Fogres De Mela v, Parfugs), Mo, 728504,
16 May za8.

See, for emmple, ECHHR, Maszerv Austds, Nooazé gio,
z1heptemberzoos; Wallovd zad Walls v the {zech
Republic, No. 2384804, 28 October zood; Havelka and
Jthers v the Lzech Republic Mo, 23430 /08, 21 June zooy;
AK andl v Lroztiz, Mo apecsfn, & Janmry zo13; RM S v
Spsin Wo.zg775/1z, 18 June 2013,

Rz nia, Ministry for Employrment, Farmily, Sock 2 nd OHer
People Protection WinisEerul Munch, Pratecfizi Sacisls,
Familizi 5 Persaanelar Varstnics) Gog), Geners! Plan af
Sectorzl Actions 2018 Planud Benermlde Actiuni Seclarizle
penbru 2ads).

European Commission, Employment, Social Sfais &
Inclusion (zoa8), Focus an sadal senvices snd childeen in
new FlashReparts sbavt Romanis sndthe {zech Republic,
1 Julyzamd.

For e information, s 2 Children's Rights Allence,
‘Budget 2014 & the Government’s fist farmily-friendby
budget!, 13 Odtoberzomg.

Chidrer'z Rights Allmnce &os), Budgst 2oty hat doss i
reean for Children and Yaung People?, aa October zoaé.

European Carmmission Goz), Jomelzsion s warking
dacument = lrapact asze sament, SWDzon 3) 480 firal, and
Annex Wl p.1o3, Table fa 1, Bruzsek, 27 November zo13.

European Carmmission Goas), Summary of cantexr fus)
avenviewsan children's invalvement in crimingl judids)
oraceedings in the 28 Membar Siates of the Eurapesn
Lirdan, p. 7.

European Cammiss ion o, 4o EL sgends far the dghts af
the child, Bruzsels, 15 Februmry zona.

Council of Europe, Committee of Minkters of the Council
of Eurape &ota), Guidslinesaf the Lammmitizs of
Mirizters af the found] af Furaps an child-frisndly justics,
17 lowernber zoma.
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40 Directive (EU) 2018 800 of the European Parlirmernt and
ot the Council of 11 May 2018 on procedural safeguands far
children wha are s pacts ar accuzed persanz in criminal
proceedings, O Lazzf, 21 May 2018,

41 JE AM 43,4, p.o33

4z Forexample, United Mations (UMY, Cormmitte s on the
Rights of the Child Goog), Senersl Lamment Wa 12
[2aa7): Childran's dghts injuvenils justice, CROICAGE fra,
25 April zoog; Council of Euope 2ona), Guideline s of the
Larmmmiftes of Ministers of the Loundlaf Furpe an child-
frzndly justics, Octoberzona.

43 Ewropean Commision (zoag), Children s invalvement in
chrmingl, dvll snd sdministrative udicis) proceedings in the
28 Mernher Stz fes af the EUL Listernbourg, zoag; FRA Eoag),
Lhild-frizndly justice: Perspeciives snd sxpefsnces of
professianzls an children s particieation in dvil and crimina)
Judicizl proceedings oo EU Mamber States, luxembourg,
Publictiore Office.

44 Jhid

45 Directiveza58,/EU of the European Pardm rment andof
the Councilof 5 April zom on preventing and combating
trafficking in hurran beings 2 nd protecting its victims, 2 rd
replacingCouncil Frarnework Deckion zoozfzef | HA, Art. &,
O] Laanfz, 15 April zoma.

46 Formore inforration, see FRA: webpage onthe effort.

47 Formore infarmation, see Amnesty Interrational
and Save the Children, Jaint paper an the prapaszsl far
= Diracfive of the Eurapean Padizment and af the Loundl
an pracedursl zafegquards far children suspectedar
Fecused in crimingl praceedings, Decernber 201 and
Lurachild znd Internstions ) uvenils abzerestary, Pasition
an the Lammissian prapassl fars Directive an procedursl
sateguards for children suspected or ccused in cimingl
orocesdings, hmaryzois.

4%  Euwropean CommEsion (zoa4), Summanye of cantextusl
averviews an children's lovolvement in cirmingl judiciz
proceedingsin the 28 Member States of the Furapean
Lrkar, Lize rmbourg, zom 4.

4% The Traveller Movement fzan &), D vedaoked znd
averrepeseoted Typsy, Traveller zod Roma children in the
vawth jusfice sy sfem, Londan, Decermber zars.

<o Bulgria, Supreme Administrative Court (Brprosen
IAMHHHCTpaTHEH cxa), [Decizion Mo, S04 0f
24 January 2008 on adminstrative caze o 15838/ 204,
sthDivkion (Pewenme N2 Bogqorz6 0 2é n noaam. a.
[E1s838/z014 ., Val pp. 172, 26 Rnuaryzons.

g1 Finknd, ActNa. 8g3fa0m8 zmending At Na, 89372018
(Laki paliisin s5ile EE5mizn hankildiden kahtslust s/
lzg ame behandlingen av persansri fGnear has paliszn),
October zoas.

sz ECHHR, Czzzaf DL V. Bulgsris, Mo 7472014, 12 May 2018,

53 FRA Gongh Handbook an Europeznlaw relzbing to the Aghts
af the <Rk, Litembourng, Publicztions Cffice.

c4  Austria, Federal Lawon thea mendment of the Juvenile
Court Act &oagh, Jugendoeichisgesetz-Anderungsge etz
[J55-And 5] 2o, BEEL | Mo, g afzong.

55 Austria, Federal Gowernment iza1s), Bxplnations 1o
the Lawon the amendment of the |ovenile Court Act
(Jugendgedchtsgesctr-Anderungs ge et [T Andl)
3o, 852 der Beilagen KXV GP - Reglerungsvorage -
Erlsuterungen.

6 Lwembourg, Child Protection Act, Lol duto 3ol 1992
relative & lz protection de g jeunesse) Art &,
o Augetisez.

<7 Liembourg, Bill 8553 amending the Act onthe
rearigs nisation of the Satesocio-educatioral centre

8

%

f<la]

&3

LE]
&z
&6

£

&8

&5

74

[Proist dz ol 8553 povfanf modificafion d2 Ja ol duas juin
zo0g portant rdorganisafion du cenfre soclo-Sducatif d= Efaf).

Luxembourg, Ministry of Matione | Education, Childhood and
Yauth Qvlinistére de ) Educstion Natiansls, VEnfance =t 1z
Jevnzsse) Annmlactiity report zon g PRappart S'sctivies
2a715), Febrmry zoné, poa7.

Luxernbourg, Conzultative Carmmesion for Human Rights
(Larmmissian consuliztive des draits de Vhamme, ICDHY,
Opinienon Bill é523 regarding the recrqanisation of the
State socin-edusational centres [ ]and the dratt Grand-
ducal reguktion regarding the creationof a security

unit of the St te socio-edustiorm lcentre (Avis surl Jes
smendernents gouvememeantauy s pryet delal n®agas
partant madification 1. de lz Jal du 18 juin 2007 partant
réarganisation du centre socka-Aducstif e 1Tisfa de lz bl
reoadifiés du 2g juin 3004 fivent les cadres du persannel des
£tablizzanents Fenssignement secandsire 2t secondsine
technique:s. de lzlad madifiée du 23 juillef 1952 concemant
Varganizztion miltaireg. dz Varfide z2 du Livez 1o dy code
de lz sécurité sadsle, ). Jz projet de réglement grand-ducsl
partant omganisztiande I'unité de séoudté du centre soda-
Sducatil de l'EEat), 2 Nowember zons,

United Mations (UM Geneml Azsembhy, Seneral Asrembly
Resoluefion Mo Sof1s7 on the rights of the child BIRES fég gy,
5 Februzry zons.

Metherknds, Ditrict Court Amsterdam fechibank
Amsterdsny) Eond), (aze o 15/dco e g,
EC LML REAMS 2008 238 4, 14 April zané.

Eurastat o7y, dswlum snd first tine ssvlun spolicants
by diizenship age and sex monthly datz [rounded) 2098
[migr_asya ppetzm).

Eurostat 2oqé), Asvlum applicants consdered fabe
unztcompanied minars by diizenship, age and sex annusl
dsts [ravnded) 2005 [migr_asyunaa).

bid.
bid.

FRA {zon &), Manthly dzts callzctian an migration situstian:
Thematic facus on children, March zan8; FRA Eaas),
Lurrent migreban situzbion in the EU - separated children,
Decernber za1s.

FRA (zen &), K=y migration issues: One year an frane initial
reporting, Gotober zos.

Mesing Children Europe (o), Fgures znd trends 20715 -
Fraes hatlines for rdzsing children snd crass-barder family
readiztors, Brssels, zo16.

Swreden, Country Adrministrative Board of Stockhalm
({Lansstyrelzen i Stackhales) zaag), Current siate anzlesis-
Urnsceamesnled childran that o selaslng MWuldqessnslys -
Ensamkammands bam som fsvioner), Art zo (30,
Stockhalrm, z5 January zos.

United Natiors High Cammissioner for Refugees (UNHCR)
(z018), izl unaccampanied and separated children [LASL)
dashbozrd September zaé,

Itaby, Minitry of Labourand Socm | Palicies, Wanthle mepart
an wnaccampanied Larsign children in lizly Report mensile
radnard stranisrd non scoompa gnath IMANAY inJEslis), zoas.

Meszing Children Europe (zaas), Bestrmctioes and key
challenpes aninteragency cooperstion bo safeguard
wnsccampanied children fram gaing miszing, p. 25,
Febrimry zané.

Far rore information, see the Comrmision’s webpage an
the 1oth Eurapean Forum on the Rights of the Child.

For mare information, see European Commizsion, Migration
ard Home Affairs, Comman European Asylum System,

Directive zon 38/ Ell of the Europea n Parhiarment and of
the Council of 5 April zom on preventing ard combating

10744/17 ADD 2

ANNEX DGD 2C

PN/sl 39
EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149054&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

74

74

B4

ag

x4

53

4

trafficking in hurran beings and protecting its wictims,
and replacing Council Framework Deckionzoozfszgf HA,
O] Lagafa, Brussels, g Aprilzoan.

Directire zoo8f115/BC of the European Parliamert and of
the Cauncil of 16 December z00% an cammon stz nda ids = nd
procedures in Mermber States for returning illegally staying
third-courtry nationzls, O] L343, 24 Decermberzoos.

Directire zo13 33/ EU of the European Parliament and of
the Council of 24 June 2013 laying down standards for
the receptionof applica rts forintermationa | protection
(Reception Conditions Directive), O L18e, 22 June zons.

Jhid. Art zq.

Eurapea n Cornmission izoa), Lommunicstion fron

the Lammaizsian ta the Eumapesn Parliament and the
Laundl an 7 state of play an the implermentztianafl the
sRarity actions under the Furopean agends an migration,
COMizo;e) 8 firal, Brussels, 10 Februmry zm s,

Eurapea n Cornmission izaog), 4 Eurapesn sgends for
migration, COMEog) 2 40 final, 13 May zoas, Mote No. 238,
p.az.

Eurapea n Cornmis sion, Lommunicationan the ninth
repart on relacation and rezettlement, COMzZoT) 74 firal,
Eruszek, & February zony.

Europea n Cornmission (zond), Towsrds reform af the
camman burapean ssylum system and enhandng legs)
svenues b buraps, WOMzoe) 1wy tinal Bruss els,

£ April zans.

Frapazs) for 5 Dirsciive of the Europesn Pediamentand
of the Lound) laving dawn standzrds for the reception
of spplicants farintemationsl pratecfion [reeast),
COMzoE) 485 final, Brussek, 13 July zaas.

FRA (2018}, FRA Jeindan an the inpsct an children of the
sropasal far 3 revised Dublin Re gulztion, Decemberzm é.

Far more information, see EUl Justice and Home Affairs
Agencies” cooperation in zoms, Finzl Beport, December za1s.

For mare infarmation, see UMICEF &oqg), ©Children cannot
wa it: 7 priority actions to protect all refugee and migrant
chidrer’, z¢ November zams.

Far mare infarmation, s2 e Office of the Unted Nationz High
Commissioner for Huran Rights @3HCHE) 2oag), Ta ks
camp: Frenchand UK Gowernment fell well short of their
chid rights obligatiors - U N experts, 2 Nowember 2014,

UN, Camvention onthe Rights of the Child {2RC) 1e8s),
Art. zo, zo Nowemberagds.

UM, General Aszermbly Eoray, Suideline s for the slizmative
care af childrzn, AFRESSE 4814z, 24 February zono.

Jhid para.zzand z3.

UN, {zoos) General Camment . & an the Treatrment of
uraccompanied and separated children ovtzide their
courtry of arigin, CREARC jzoos s, 15 eptemberzoog.

Directir e zo1s/ 33, EU of the European Parliament a nd of
the Cauncil of 28 June 2013 laying down standards for
the receptionof applica rts forinternationa | protection
{Reception Conditions Directive), Of La8o, Art. z4 (=),
zg June zona.

UN, Camvention onthe Rights of the Child {2RC) 1e8s),
Art z, zo Mowernber 15 85,

FRA (2018}, K=y migration issues One vesron frans nitial
raparting Ootober zis.

FRA 2018), dpindan of the Furopean Union Agency for
Fundzmentzl Rights an fundsmental rights in the hatzpats”
zaf ue i Greece and lisly, 2o Nowember zans.

lta by, Decree of the Ministryof the Interior of
1 Septemberzond, Esta blehment of aov ernment’s first
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Right= of the child

reception centres targeted =t foreign unaccompanisd
rinarz (Lecreta del Miniztera dellInterno 1 zettenbre 2o,
lztituziane dicentrl govemztivi & prims sccoglienzs dedicst
=i minar strenier non sooarmpagnati).

haly, dssocizzions per gli Studi Glusdid sul'lmmigrazions,
Speds) reception ressures for unsecompanied children
sz af the drafilzw smending the Dearze Na 115 (Misure
straardingris & sccoghisnzs periminarl stranien nan
secompagnati previste dsl dizegno dilegge dicanversans
inlegge deldecreta legge 23 givgna 2on8 n 1130, Torino,
28 July 2018,

Far more information, see U Officeof the High
Carmmizzioner for Hurr n Rights SOHCHR) zang), Cak e
cmp: French and UK Governments fell well short of their
child rights obligatiore’, 2 Mowember zané.

Far more information, see United Kingdom Gavernment
(zo18), “afeguarding ureocampanied asylum-ze eking and
refugee children’, Written statement, 1 Mo ernber zamé .

United Kirgdarmn, Unzccormps nied child migra rtz. Thirkeenth
Repart of Session zové 2oy (zon 7). Howseof Commare,
Home Affa irs Committee, & March zonz.

FRA &o18), Kev migration jszues One vesr an from initis!
reparting, October zoré,

FRA 018}, "Backgrourd note on ways ta prevent
unaccompanied migra it children friomgoing missing’,
21 April zoas.

Euopean Pardmment (zoa8), "Fate of 10,000 mising refugee
childrendebated inCivil Liberties Committee’, Press release,
21 April zos; Townzend, M. izo &), 10,000 refuges children
are mising says Buropal, The Gusedisn, 30 January zomé.

Infarmation prowided by the Daneh Immigration Service,
fovember zams.

Information prowided by the Finnish Irnmigrations ervice,
Mzvve b r zoi8,

Faly, Minetry of Labaura nd Social Policies, Worthly report
on ureccarmpz nied fareign children in laly' Repart mensile
rinan stenier nan acconmpagnath (IMSNA) in lializ), zons.

Mizzing Children Europe 2oqg), Figures and frends 20715 -
Frarn hatlines far rizsing children snd cross-barder farmily
roadizfars, Brnissek, zong.

Mizzing Children Europe zongh, Best practices andkey
challengesan intermgency coaperstion ta safequard
wnaccareanisd children fram gaing rizsing, Febrmry zm &,

Sweden zoad) Lost in Migration. A report on Missing
Uracoampanied Minars in Sweden.

UM, Committee anthe Rights of the Child Eoag), fanduding
abzervatians an the cambined third 2 fifth periadic reparts
af Slovakiz, RO SWEHIO 5, Sectiong g @), zo Juby zoas.

Iizzing Children Europe @ong), Figurs s and frends 2015 -
Fram hatlines far missing children znd cross-border family
raedizfars, Brigsels, zong.

Mizzing Children Eurape zorg), Besf practices andkey
challzngezan intermgency coaperstion to ssfequard
wnaccameanied children fram gaing rissing, Febrary zo &,

Far more information, see METAd =l

Finknd, Irtegration Act (Laki katavtunizen sdistimiz est
lzg ans P afande sv int gratian), Act No. 13882000,
15eptember zom.

Latwim, Aeylurn Lz Patvdroms likurms), Sectiong, parm. &,
17 December zons.

Belgiurn, Repsr’ Al Le joumal de VAids &3 jsune z2e,
Lin plan dz soutizn & Vaccue il daz MENA, Novernber zon &,

Denrma rk, former Ministry of the Social Affairs and the
Interiar (Sodal ag Indenngsmvinisterief) (2a18), Anslvse af
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1%

134

servicelavens snvendelse sarmrdde | farhold Bludlzndings
rmed processuelt eller ke lavligt ophaldsgrundag,
Sagsnr. 2075-8337, 23 June zoné.

Estania, Act on granting intermationzl protection toaliens
(Wi lsmazlazele rahvusyahelise kaitse zndmise seadus),
At ag (2, 14 December zoog,.

Framce, Code for zacizl zction 2nd families (Lode de Vactian
sacizle g de s familles), Art. L zz3-1-1, zod.

Germany, German Bundestag Nevtscher Bundestzg) Eaas),
Beiziliqung Fardsrung und Schuix von unbeglsiteizn
rinderighrigen Flichthngen durch dieKinder und
Jugendhiliz, Printed document 18/ 7821, zz February zons.

Paland, Carnrmizsionerfar Child's Rights Rzecznik Praw
Dxizcks), Letter of 28 Septemnber zo18 40 the Minkter of the
Irteriara nd Adrinistration.

Austria, Irformation provided by the azsociation Azylum
Coordiration Austra (Aspwhkaardngtion s terneich),
7 October zené.

Austria, City of Vienna (3tzdt When), Gzt elern fir
Jugerdliche Flichtlinge gesucht, Prezs release, 8 June zoré.

Austria, information piowided by the association Azylum
Coordiration Austre (Asplkoardingtian s terreich),
7 October zené.

Sweden, Socim 1S ervice fct SWEzo0q-L-d0d73
(Socisltbdns ey (300t g5, zom .

Far mare information, s ee TUSLA ChiHand Family Agency,
*Separated children se eking asylum’.

Far mare inforration, s e2 Ireknd, Depa dment of [ustice
and Equality, ‘Speech by An Tara ete Ms Frances Fzgerald
TD onCakis - Refugees and uracoampanied minors’.

Irizh Refugee Cauncil (zang), Asvlum infomstion dstzhase -
Launtry repart Ireland, zo0g, p.og7.

Metherands, State Secretary for Securitya nd

Justice (iastssecns taris van Velligheld en Justitis),
‘Werbetemmaziregelen be schemnde apvang vaar
leenstaznde minderjarige vreemdelinge s, Letter sert
to House of Reprezentatives {Tweede kamerder Staten-
frenerazl, ¢ September zans.

Learning Children’s Services ADCSY @ong), Lnsccomesnisd
srvlunn zesking and refuges children, Nowember za18, pos.

See for example, Action grants to supporttra rerational
prajects aiming to build @pacity for priafessionzk inchild
protection systers and legal profezziora k representing
children in legal proceedings, zo1é.

FRA zo15), Mapping child pratection systarns in the ELY
February zans.

Widos, Reception and living infamilies - Deenview af
farily-basedreception farunaccompanied minarsin the Y
Meraber Siatez, Februm ey zas.

FRA Goag), fquardiznship for children deprived of parental
care, 7 handbaak fa reinfarce guardiznship systems ta
cater far the specific nesds of child vicbims of b fiicking
Liptembourg, zo14.

Eurapean Corirision (2018), Fropossl for 5 Direcfive of
the Furapesn Padizneent and afthe Lound) laving down
standsrds far the reception of zeplicants far infzrnstions)
protaction [recast], COMEoE) 465 final, Bruss els,

13 July zos.

FRA o1s), FRA deinian an the impact anchildrenaf the
propasal far arevised Dublin Regulation, December 2014,

Jhid At z3, p.ogs.
FRA o), Fuardiznship for children depived of parental

care in the Furapean Undon, with particular focus an

3%
10

14z

144

£

14

150

151

152

their rale in rezpanding fa child trafficking, Lite mbourg,
Publicatians Offic e, zoas.

i

FR A (zon &), Manthly datz callecfion an the cument
ralgration stustion in the ELY Augu st 2018 manthly repart
157 July 2os, Auguest 2018,

Czech Republic, Khollows, P, Qg nizetion for Aid to
Refugees flrganizace pro pamoc wprchlikdnsd (personal
communication, =3 September z018). See a ko Minetry
aof Labourand Social Affairs (zans), Methadalagicsl
quidsling af the Ministry of Labawr snd Sacis) Affsirs

Mo, 1/2am5 spelicable fo municipslity sutharities with
extended campetences an the procedures regarding

the sacizl-legal protecbion of unaccompanied foreign
reinars fupdated) (Mefodicks daparuden MPEV £/ 2018
k pasfunw abscnich oFsdl abed 5 rozdifenon pisabnaztioh
pasky bovdnd sockdlng -prdvnd achmoy nedetlm cizincdm
ker dopravadu), za18, p. 7.

Irek nd, TUSLAC hild and Family Agency oad), ‘Separated

chidren seeking asylum team’.

FRA (2o &), Manthly daiz callection an the curent
ralgration stustion in the ELY Augu st 2018 manthly repart
Tz July 3o, Auguet zons.

Gernmany, Act for improving the accomnodetion, supphy
3 rd azsistance of foreignchidren and youthe (Fesefz
zur Verbesserung der Unterbringung, Versargung und
Eebreuung suslindischer Kinder undlugendlichen),

28 Octoberzoig.

Gernmany, e Aufnshresitvstion unbegleitztzr
raindzfdhriger Flichtings in Devtzchlznd Erste Evslustian
rur Urese frung des Uroverizilungsgesstzes, Berlin,

Juby zm &

FRA (zana), Manthly dats callection Children, Manch zons.

Swreden, Aszocrtion of Guadins for Urecoompanied
Chidrenfor the Region of Vastra Gataknd (Maskrz
frétalands fodmansfirening fr enszmkammande bam)
{persamal communication, zo Septemberzong).

Bulgarm, State Agency for Refugees (fapowasns srenyus
23 Sencanyume) (208 Interview with representative of
the State Agency for Refugees, 31 Octoberzmé.

Directive o135/ 0y of the EuropeanParlizrent snd

af the Louwncll ancanran procedures for granting and
withdrawing internationsl protection [recast), Q] L18oféc,
26 June zon3.

Cyprus, Law amending the Refuges Law (Mo 3)
Nea. 1ol 200, 14 October zoné; Cyprus, Law smending the
Refuges Law Mo 1o51]) 2018, 2577 14 Octoberzong.

Cyprus, Commisioner for the Rights of the Child {zaas),
Pazitianaf the Lommizsaner far the Rights of the Child an
bills entitled 1. Law an refugees [Amendment) of 2015 znd
3. Law an refugess [Arendment] Wa. 2) of 2015 (Qéaaw
rre Emradmau Mpoara aizg woowe A oo roe row Mool
Arbicrs Kavpaaura, el maw Nogoapsfions e iriouns

1. { mgpl Roamp ey (Toamamounrsds) Napar rav 2015 5
2. mepi Rpomps veov [Taamamomnwac) (An 2) Nasar

Faw 2015}

Denmark, At Mo a7 of 22 December zoqg onamending
differert sections onappeal and competences etc. on the
area of famiby lzwr (The Matioral Social Appezk Board 2s
appeal irstance inthe area of family bw) Jovar a1

=f 22 December 2015 am 2nding af forskellige
lavhestemmelser arn klageadgang og kampetence mov pd
det familizre flige arardds [Ankestyrelzen sam familisrs g
klagemyndighed e ), 2z December zoag; Denmark, Eill
a. & of 7 October zon s on a mending different zectiorz
onappez | and competences eto.on the ares of family ke
{The hetionalSockml Appeals Boardas 3 ppeal instance inthe
area of family law) (Farslzg B ov o s2ndrng af forskellige
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bavbeztzmmelser onn klageadgang og kompetence mov p&
def frmilieretige arrdds [Ankestyrelsen sam Emilieretla
klagermpndighed ro ), 7 October zaas.

153 Rormania, Law Mo, 331 of 44 December zong for the
amendment of legalnorre inthe fieldof foreigners (Lleges
531 din 18 decenbris 3015 penbru modificar es sicomple fares
uner scbe normative In domeniul sirdinilor), At la.

154 Mbid, Art laz.

Rightz af the chid

155 EumpeanCommiszion @oas), Reconrmendstion s ddreszed
ta the Hellenic Republic an the spedific urgent messures fo
ke izken by frresce in view af the resumptian of fransfers
wnder Regulation [EL) Wa Sog/2a73, CEor8) 380¢ fimal,
recital fig), Brussels, a5 June zo1é.

156 FRA Eong), Susrdisnship for children deprived af parenis)
zars, 5 handbaak fa reinfarce quardiznshie sysiems fa
cater far the spedficnesds af child victims of Eaffiding,
Publications (ffice, Licce mboung, 2a14.
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to justice including right = of crime victims .

Confronting rule of [aw challenges and hurdles to justice ...

a up victim s

Developments at EU lewal i e

Improvemsnt s at Membear State level oo,
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UN & CoE

28 January - Council of Europe’s Parliarme ntary A ssembly (FACE) adapts Fe salution 2095 (2014] on recent attack s against wamen: the
need far hane st reparting and a cornprehen sive B spon s

4March - Acting on behalf of PACE, the Standing Committes adapts Pesalution 2101 (2o14) anthe systermnatic callection of data an
viaknoe against wornen

21 April - Council of Europe [CoE) launche s 5 2094 -2021 Action plan on st ngthening judicial inde pe ndence and impartiality

2 Mizy - Czech Pepublic ratifies the Council of Eurape’s Carventian on Adion 3gainst Trefficking in Hurnan Bings

=15 May - Sub-Cammittee an accre ditation of the ghbal alliznce of national hurman rights institutions = comme nds that the Greek
Matianal Cammizsian far Human Rights be downgraded to B status

14 Jure = In Fe solution AFHR 527 L ag, the UM Human Rights Council (UM HRC) welcames the repart of the UM High Cammissioner far
Hurnzn Rights on ‘Irmpreving sccountability and sceess to reredy farvictims of busine ss-elated human rights abuse’ adopted anao
May 2004

25 June - In Baka v, Hungary (Ma. 20241/13), the Eurapean Caurt of Human Rights (EGHR) halds that the prematur termination of the
P're zident of the Hungaran Supmme Court’s mandste an accaunt of his criticizms of legizlative refarms vialate d hiz ight ta = fairtnal in
farmn of access ta caurt and the right of free darm of ex pression (Articles & and 10 of the ECHR)

15 Septernber— In Erahim and GHhers v United Kingdom [GC] (Ma. gog 4108, the EGHR halds that the dght t2 aceess alzarper can be
mstricked ta pratect the right s of athers and that the right to b= irfarned on ane’s defence rights iz inherent in the right to a fairtrial
[Artick & af the ECHR)

2% Septernber- UM HRC adapts itz annual mealution ASHRC 55, LagfReva, encauraging diffe ent badies across the UM gy sbem to further
enhance oppartunities for HHRIs to contribute ta theirwark

28 Uctober - Eurapean Metweark of Mational Human Rights Institutions issue s a statement to suppart the Cammissianer far Human
Rights, Polish MHEL in itz work t2 prorate and prote ot hurnan rights in Paland 2nd urge s sl relewant actars to take prampt action o
enzume that the cornmizsioner has sufficient funding to support its independsnee and carry aut its mand=te in line with the UN Pariz

Principlez

o Mavernber- Calb's Gaup of Bepertz an Actian against Wiole nee again st Warnen and Damestic Viok noe (GREVIY) cansiders a state mpart
subrmitte d by Austriz an imple me ntatian of the lstanbul Conve ntion, under the evaluation proce dure provided far under Article £3 )

19 Mave mber - CoE, the Burape an Metweor: of Mational Human Rights Institutions, the Inte matianal Ombudsman Institute, the (ffice of
the UM High Cornrnissborer far Hurnan Right s and the O5CE Office far Dermacrtic Institutions and Hurnan Rights issue 2 foint o ate et
calling for suppart far strong and independent national human rights institutions in the O5CE = gion and highlighting the impartant rake

2t MHRIz in tirmes when human rightz 3nd fundamental feedorns ae under threst
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EU

4 March - European Cammissian prapases the EWFs accession to the Cauncil of Burope’s Comvention an Preventing and Combating
Vialen o again st Waornen and [orme stic Vialenoe (lstanbul Conwe rtion), zlongside Member % ate o that ratified the corvention

o March - Council af the EU and Eurapean Parliame rt (EF) adopt Diedtive 2016/545/E0 on strengthening certain aspects of the
presumption of innocence and the nght ta be pesent 3t tnal in criminal proceedings

5 April -In the joined case s Aranyost (C-go4/15) and Caldarans (C-qo4/15) and the Caurt of Justice of the European Union (EIEU) rules that
the execution of a European arm st warrant niust be defermed if them iz 3 resl risk of inhurman ar degrading trestment becauze of the
conditions of deterdion of the persan concemed in the Member State where the wamant was issued

-

11 Miay - Council of the EUl and EF adapt Dire ctive 2014800 El on proce dural safe guards far children who ae suspects and accuse d
persans in criminal praceedings

g Jure - In Criminal Procesdings agains? fshvan Balogh (C-25 f15], the CIEU clanfies the meaning of ‘criminzl praces dings’ in
Dire ctive 2010064 El an the right ta interpretation and translatian

g0 Jure - Justice and Hame Affairs Cauncil & stablishe = an (infarmal) European Metwark an Victirns' Rights baze d on Artick 26 () of
Dire ctive 201229/ B, with the purpase of aiding, stirmul=ting and = cammending improvermsnts an EU e gislztion regarding victims'
rights; the Europe an Camnmission will also be irvalved and other badie s and agencies can be invited

20 June - Cauncil of the EUl adopts Canclusions on busine ss and human rights, reaffiming the EIFs adive engagement in preventing
abuses and ensuring emedie s worldwide, and to e nsure imple e ntation of the UM guiding principles on busire ss and human rights

11 Uctaber-In Eurepean Commission w. #alian Repubfic (C-6mfa4q), the CIEU state s that Article 12 of Dirctive 200480/ EC relating ta the
campenzation of crime widims guarantees all EU citize ns approprizte and fair cannpe nsatian far injurie 5 suffe e d fram vislent inte rtional
crres, 33 thiz iz carallary to fredam of rovernent

25 Octaber- EP adapts 3 msalution with recarnmendstions ta the Carnmnisskan on the e stablishment of an EU roe chanism an de o cracy,
the rule of lzw and fundamental right s; thiz mechanism should incdude abje ctive benchmarks and lay down a graduzl appraach ta
remedying breache s

24 Uctober - Council of the EU and EP adapt Directive 2016fa919/ Bl an ke gal aid far suspects and accused persans in criminal
praceadings and far reque ste d persans in Europe an arest warrant praceedings

24 Mavemnber-EP adopts amation for 3 e salution an the EF's acoe zsion ta the |stanbul Conventian, calling @nthe Council of the EU and
the Cammizsionto speed up regatistions anthe signing and cancluzian of the carention

27 Mawvember - Trnsposition deadline far Directive 2m3 248 EU anthe dght t2 2 lzwyerin ciminal procee dings and the right to have
a third party infarre d upon deprivation of liberty

15 December- EP adapts a resalution on the situation of fundamental rights in the EU in 2015, reiterating its call for the e stablishment
af 2 Union Pact an Dermeacracy, Fule of Law and Fundame ntal Rights; this shauld include an annual repart with caunt my-specific
recammendstions based on avariety of sources - including FRA, Cauncil of Eurape and UN mparts, should incorparate and cample rent
existing instrurmenits such 3z the Justice Scomboard, and eplace the Coapemtion and Ve nfication me chanizrm for Barmania and Bulgariz
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Access to justice including
rights of crime victims

The £ and ather hternstions! sctors fackied varfaus chaflenges in the sreas of rofe of (3w snd fustice thraoghaut

the vear, Several Elf Member Mates strengthened the rights of persans suspected ar sccused of crime fo franspase
refevant EU secandsry fsw snd the EU sdapted new directives infradocing farther safequsrds, Mame Merber Stafes
slsa taok steps fo fmprave the practical spplicstion of the Wotlms® Rights Directive ta achieve e ffective change far crime
wictims, incdloding fn the antext of suppartsenvices, The fina! three Ef Member States - Bulaariz, the Ceech Republic
znd etz - sfaned the Istanbol fanventfon fn zo18, onderscaring that sl ENMeriber Mates s aept the canvention a<
defining Eurapezn standards of homan rghts pratection fn the ares of wialence agafnst women znd domestic walence,
Meznwhie, the canvention cantfnued fo pramipt diverse legfslative inftfatives st Member Sate level,

8.1. Confronting rule of law

challenges and hurdles
to justice

Effective and independent justice systems play a key
rale inupholding the rule of law, Togetherwith respect
for fundamertal rights and democracy, the rule of law
is listed in Article 2 of the Treaty on European Union
(TEUY az one of the core values on which the Union
is founded. Asinthe previous year, the EU, Council of
Europe and United Mations (UM) pursued numerous
actionz in zo16 to strengthen judicia| independence
andthe rule of law more generally.

In previous yesrs, and a2z discuszed in past FRA
Fundamental Rights Reports, various actors called for
the European Commission to take action concerning
possible wiolstions of the rule of lw in seversl EU
Member Sates, including Paland, Romania and
Hungary! Inzoé the Commizzsion decided - for the first
tirme - to carmy out an assessment of the situation in
aMember Hate, namely Poland, onthe basiz of its Rule
of Lawe Framework, adopted in zo14.2 The Commission
first issued a formal opinioré setting out its concerns.
These related to the failure to sppoint lawfulby
nominated judges to the Polish Constitutional Tribunal;
the lack of publicstion and full implementation of the
tribural’s judgrents; and the ok of ssfeguards to

enzurethat amy reform of the Law onthe Conditutional
Tribunal respects the judgments of the tribunal and
makes zure that itz effectiveness az a guarantor of
the constitution is not undermined. This opinion was
followed by the second step provided for inthe Rule of
Law Framewark: concrete rule of law recormmendstions
to the Folish authorities on how to address these
concerns, giving the Polish government three months
to take appropriate acions 4 The European Parliarment
joined the Commission’s efforts to tackle these rule of
law challenges and adopted resolutions calling on the
Palizh autharities to follow up onthe Commizzion’s Rule
of Lavw Opinionand the recommendations ?

On 27 Ocober, however, the Polish government
rejected these recormmendstions as “groundless" and
baszed on "incarrect assumptions" £ In response to this
rejection, and taking into a ccount the latest develop-
rmentz in Paland, the Cormmiszion complernented its
esrlier recormmendstions with additional recornm en-
dations inDecernber zoq6, providingthe Polish govern-
rment with a two-maonth deadine to take appropriste
actionz? In the supplemental recommendations, the
Commission recommended that Poland ensure that:

¢ the Constitutions! Tribunal can as a matter of
urgency effectively review the constitutionality of
the Law on the status of judges, the Law on organ-
ization and proce edings and the Implementing Law,

20
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and that these judoments are published without
delay and implern ented fully;

¢ the appointrert of the new President of the
Constitutional Tribunal does not take place as long
az the Constitutional Tribunal’s judgrment s on the
constitutionality of the new laws have not been
published and implemented fully, and 25 long as
the three judges who were lawfully nominated in
Octaber 2015 by the preceding Seim (lower house
of the Palish parliament) of the seventh term have
niot taken up their judicial functions in the tribunal;

« until @ new President of the Constitutional Tribunal
is bwfully appoirted, he is replaced by the Vice-
President of the tribunal, and not by an acting pres-
idert orby the personappointed 2 = President of the
Constittional Tribunal on 21 December za16.

If no satisfactory follow up iz carried oot within the
set time limit, the procedure laid down in Article 7 of
the TEU could be trigogered based on a proposal by the
Cornrnission, the European Pariarment or one third of
the Member Hates.

The Coundl of Europe’s European Commission for
Dermocracy through Law —the Venice Commission - also
adopted opinions in 2018, in which it deemed incom-
patible with the requirements of the mle of law the
legislative changes concerning the functioning of the
Faolish Constitution Tribunal and the independence of
itz judges® The Councl of Europe's Commissioner far
Human Rights, Milz Muiznieks, and the UM Human Rights
Committee joined EU actors and the Yenice Commizzian
in urging the Polizh g overnment tofind 2 solutiontothe
cauntry's current rule of law and humanrights situation #

Mearwhile, the European Parliament sought to enhance
the effectivene s of different rmechanizsmzavailableto the
Elinstitutionsto prevent and address rule of law concerns
in Mermber Sates. b adopted a resolution in 2018 calling
far a permanent rmechanizm on democracy, the rule of
lawr and fundamental right=in the form of an agreement
concluded among the EU institutions. | specified that such
a rechanism should align with, and complernent, existing
mechanisms and end the current “crisis-driven” approach
to perceived breaches of democracy, the rule of law and
fundarmental right=in EU Member States™ The rezalution
further stated that such a EU mechanizm should ensure
that all EU Mernber Hates respect the walues enshrined in
the Eltreatiesand set clear, evidence-based and non-po-
litical criteria for assessing their records on democrcy,
rule of lzw and fundamental rights in a sy stematic way
and on an equal footing.

Acknowledging the key role nationaljustice systerm s play
in upholding the rule of law, the European Commission
in zo16 continued to support EU Member State efforts
to strengthenthe effeciveness of their national justice

systems through itz EU Justice Scoreboard, an infor-
mational tool via which it provides relevant data on
an annual basis™ The scoreboard looks at civil, com-
rercial and adrinistrative cases, focusing on three
main aspecs: the efficiency of justice systems; quality
indicators; and independence.

The Commission presented key findings from itz 2016
E Justice Scoreboard in April. | noted that zome
countries made progrezsin cefainareas by shortening
civiland commercial litigation proce sses andim proving
access to justice systerns for citizens and businesses.
This resulted particukrly from allowing for the
electronic submission of small daims and promoting
Alternative Dispute Resolution methods. However,
the findingz also showed that there iz sill room faor
improvernent in the availability of judgment s online
and in eledronic communication between court s and
parties. Maoreover, training on judicial skillz and the
uze of informationand communicationtechnologies in
case managernent systemns need to be improved.

The zov6 Scoreboard contained several new features.
lts analysis for the first time referred to results of
Eurabarameter surveys condudedtoexamine citizens'
and buzinesses’ perceptions of judicih| independence.
The scoreboard alzo used new indicators, in particular
onjudicial training, the use of surveys, the availability
of legal aid and the existence of quality standards.

"independent courts keep governments, compsnies snd

people in check. Effective justice systems support economic
growth and defend fundsmentsl rights. That fs wihy Europe

promotes and defends the rufe of lsw”

Jzan-Clauds \encker, President of the Brropsan Sommizsion, Sfafs of fhe
Liriom zeq8; Towands 3 befier Eurons - a Europe thaf profect 5 emponers

and defendd, 14 September zomé

The Council of Europe adopted a new zo16-z0z1 Plan
of Action on strengthening judicial independence and
impartizlity in April 2016, Thiz plan follows up on findings
fram a zo1g report by Thorbigrn Jagland -the Council of
Europe's Secretary General - an the state of democracy,
hurnan rightz and the rule of law in Europe’ It iz based
on three courzes of action involving rmeazures that airm to
zafeguardand strengthen the judicianyin its relationswith
the executive and legislature; protect the independence
of individual judges and ensure their impartiality; and
reinforce the ind epen den ce of the prosecution service.

it i vital that Judicls! independence snd impar sty exist
in praciice and are secwred by lsne i s equaily innportznd

that public confidence in the judiciary be msintsined
or restored. The messures proposed are desfgned to

promote 5 cwlture of respect for judics independence and
Irapartizfity, welch i crucls in 5 democrstic soclety based
on human rights and the rwle of fzue”

Thorbiarn Jagland, Council of Eurape Secrefary Senera) Spesch deliversd

af High-Leve) Sonference of Ministers of usfice and represenfatives of fhe
Jerdiciany, Sofia, 21 Apni) 2os
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8.2. Protecting procedural

rights in criminal
proceedings

Protecting the human rightz of individualz subject to
criminal proceedings is an essential element of the
rule of law. With freedom of movement resulting in
increased mobility inthe EU for study, travel or waork
purposes, and large movements of refugees and

W rmigrarts cortinuing across the EU (see Chapter s,

there iz a greater risk that people may find themselves
irvalvedin criminal proceedingsina country atherthan
their own. Persons who are suspected or s ccused of
crimesin countries otherthan their ownare particolarhy
vulnerable, so appropriate procedural safeguards are
crucial. This reality prompted adoption of 3 Roadmap
on procedurs | rights of suspedsand accusedpersons in
criminal proceedings inzoog (zee Figure &.1), providing
for warious instruments that aim to make sure that
individuals recenre a fair trial amywhere inthe EU.

This section provides an overview of developments
in the implementation of the zoog Roadmap. | first

Amcessto justice including rights of crime victims

looks at new legislktive developrmerts at EU level,
highlighting three directives adopted in zoq6. |t then
focuzes on directives whose transposition deadlines
heve already passed, presenting relevart European
case law and reviewing pertinent developments at
Member tate level.

Mews directives further strengthen
procedural rights in criminal proceedings

In zo16, the EU completed implementation of the zoog
Roadmap by adopting three diredives. These three
directiveszafford suspectzandaccused person sprocedural
protection in the course of criminal procesding s in line
with establizhed internztional standards, in particular
those arzing fraom Article 47 of the EU Charter of
Fundamental Rights (right to an effective remedy and ta
afair triall and Article & of the European Convention on
Hurman Rights (ECHR) (riaht toa fair trial).

On g March, the Council and the Europesn Parliament
adopted Directive 2a016/343/EU an the strengthening
of certainazpectzof the presurmption of innocence and
the right to be present at trial in criminal proceedings™=

Figure 2.4: Koadmap on procedumalrights of suspects and accused persons in criminal proceedings

B DKot taking part

Mate: Fazdmazo for strengthening pracedurzl Bghts of suspects end zocused persans n gimingl praceedings, sdonted by
the Caund!ar the EL an 30 Mavember za00 sndinsarparsted inta the Stackhalm Frogramme,

Saurce:  FRA, 20w

B UK not taking part

Green paper

M [E not taking part
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It strengthens the right to a fair trial by laying down
comron minimum rles inthese sreas. The directive
alsoaffirmz that the righttoremain silert and the right
not to incriminste oneself are importart aspeds of
the presumption of innocence. Member States have to
tranzposethis directive by 1 April 2018,

On 11 May, the Council and the European Parlia ment
adopted Directive 2016/800/EU on  pracedural
safeguards for childrenwhoare suspectz and accused
persons in criminal proceedings™ The directive aims
to make criminal proceedings more understandable
and eazier to follow for children who are suspected
or accused of crime, and to prevert them from
recffending by fostering their social integration. The
tranzposition deadline forthis directive is 11 June 2019,
For mare infarmation on FRA's wark on children as
victims and witneszes in criminal proceedings, see

B Chapter 7 on the rights of the child,

The last directive envisaged in the roadmap -
Directive zo016,/1919/EU on legal aid for suspects
and accused persons in criminal proceedings and
for requested persons in European arrest warrant
proceeding %% - was adopted onz6 October Thisdire cive
aimsto enzure the effectiveness of the right of access
to a lawyer provided for under Directive 2a/48EU by
making legal aid available to accused persons in criminal
procesdings and to perzons who are the subject of
European arrest warrant proceedings. Member States
have until 25 May 201910 transpose this dire ctive,

Eurgpean courts on right to interpretation
and translation, to information, and to
access a lawyer

The zoog Roadmap indudes three other directives -
on the rights to interpretation and translation, to
inforrmation, and to access to a lawyer - which Mermber
SHateswere required totranzpose by 2013, 2014 and late
2016, respectively. Becauseof itz specific opt-outregime,
Denmark iz not bound by amy of the three diredives*
while Feland and the United Kingdom are not baund by
the directive on the right to access a lawyer®

The Court of Justice of the Europesn Union (CIEU)
izsued several decisions in zoq6 that further clarified
the scope of these diredives. InJune zo16, it delivered
a preliming ry rulingonthescope of Directive zo10/64,/EU
on the right to interpretstion and translation®™ The
Eafogh caze'™ centred on the translation of & judgment
in the course of a special procedure under Hungarian
law uzed to recognize foreign convictions. The CJEU
held that the special procedure did not constitute
criminal proceedings and therefore did not {2l within
the scope of the diredive. Given thet the procedure’s
only purpose was to accord the foreign corvidion the
same status as comvictions delivered by Hungarian
courts, t did not form part of the main proceedings.

Translation was not necessany to protect the corvicted
persan’s right to a fair hearing. Mareover, inthe caurse
of the main criminal proceedings, the person had
alrea dy obtained a translation of the foreign judgrment.

The Eurapes n Court of Humen Rights (ECHR ) took inta
accourt Directive zo013/48/EU on the right of access
toa lawyer®and Directive 2012/13/EU on the right to
information® in farahimsnd Others v United King don 2%
In that case, the police arrested the applicants in
connedtion with the July 2005 explosions in Londan.
They were intenviewed urgenthy, without the presence
of & lewyer,to obtaininformations boutf urther planned
attacks. The ECtHR found that the right to access
a lawyer could in certain circumstances be restricted,
referring to, among athers, the similar approach taken
in Artide 3 (&) of Directive zo1z/48 El. According
to the court, autharitizs are allowed to irterrogate
individuals withowt a lawyer present to protect the
rights of potential or actual victims. [t follows that,
when the life or security of others is at stake, urgert
irterrogation without & lawyer’s presence to abtain
information that could help prevent damage can be
justified. The ECtHR also stated that the right to be
informed of ane's defence right zis inherent inthe right
toavoid self-incrimination, the right to silence and the
right to access a lawyer. It ruled thet, when suspects
are not notified of their rights or access to a lawyeris
delayed, there iz a presumption of urfairness, which
the government then has to rebut.

National developments on right to
interpretation and translation, to
information, and to access a lawyer

Bl Miermber States continued to adopt legizlative mea-
sures to comply with Directive s z010/84,/E (on interpre-
tation and tranzlation) and zo12f3 B0 (on information)
after their tranzposition deadlines. Az in 2015, they
mosthy did soto darify certain mechanizmz put in place
or to address issues that arose from implementation.
With the tranzposition deadling for Directive 201348
facce ss ta lawyer) expiring in Movember 2016, Member
Hatesalzoadopted new laws totranspose this directive.
Howrever, a5 ootlined below, EU Member States still need
toaddressvarious iszues, particu larky by way of tang eted
policy measures such as concrete guidance, to ensure
that all af the se instruments warlk ef fe ctively in practice.

Bdgium adopted legislation transposing Directive
2010/ 84/ EU only in Movember 20163 Mearw hile, several
othier Member States amended existing implemnenting
laws. For example, Hungary introduced a requirement
forirterpretersandtranslatorsto observe confid entiality
regarding their services ® In Kaly, new legislation parthy
reformed the 2004 implementation law by irtroducing
the possibiities of interpretation via video-conference
in criminal procesdings and of replacing written
tranzlations with oral tranzlstions. It also set up an
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official national list of translators and irterpreters and
lirnited azzistance from state-fund ed interpreters during
corryerzations between cliert s and wyers=

Legislative proposalstoamendtheexisting implementing
lawz were put farth in Ird and {on conditions for using
Irizh Sign Language in courts in a Private Members
Bill}** and the United Kingdom (provision of live-link
interpretation) 27 Additionally, Cyprus intraduced some
non-legislative measures. The Chief of Police issued
circulars to all police stations to instruct members of
the police on the procedure for appoirting interpreters
when imvestigating cazes involving foreign witnesses
or suspects® The list of irterpreters has also been
posted onthe police central portal, and the duties of the
interpreter are now spelled ot ina croolar letter uzed
during police irve stigations®

Meanwhile, national courts in 2016 continuedto provide
quidance on irterpreting the relevant implemerting
bws. In Finland, for example, the Supreme Court
clarified that the obligation stemming from Directive
2010/64/EU requires the state ta meet the costs of
interpreting communications between suspects and
theirlegal counzelwhenlodging an appeal, irespective
of the outcome of the proceedings and irmespect ve of
the suzpect’s finandial situation

The Appeals Penal Court of Athens inGreece confirmed
that, inline with the diredive, a bill of indictment iz an
essential document that has to be officially and fully
tranzlated and zerved tothe defendart ina lanquage
that he or she understands; the procedure is othenwvise
abzolutehy null# The Kaunas Regional Court in Lithuania
also clarified the definition of ‘essential documents’
It reiterated that there iz no statutory obligation to
translateall procedural docurments; only those that hawe
to be served on parties pursuart to the Criminal Code
must ke translated. The code does not require serving
the accused with a prosecutor’s appesl against a court’s
decizion to refer the case back to the prosecutor to
supplement the pre-trial investigation. Therefore, there
is no statutory abligation forthe prosecutor to provide
a transktion of such an appeal® Courts in Feland had
the opportunity to examine the need for sign-language
interpretation services in criminal proceedings; in one
case, they allowed for an appeal becauze no sign-
language interpreter was present #

Finally, az part of an infringement procedore, the
Europesn Commission adopted a reasoned opinion
requesting Lithuania to fully implement procedursl
rights on interpretation and translstion during criminal
proceedings. Lithuanis was given two months 1o
niotify the Cormmizsion of measures taken to rem edy
the situation; otherwize, its case may be referred
to the CJEJ* Some measures were already taken in
Decermber, with a draft amendment to the Criminal
Frocedure Code introducedthat month s

Amcessto justice including rights of crime victims

EU Mlem ber States in 2016 also continued their efforts
toensure the effective a pplication of the right = set out
in Directive zo1z/1=z/EU (right to infarmation), following
the expiry of tstransposition deadlinein 2oy

A new law adopted in Letviz deals with proposals ta
rerand persons in custody. It provides that, as soon as
such a proposal isre ceved and before the measure isactu-
alky applied, accuzed persons hawve the right to be come
farniliar with the details on which the propozal iz based*

Member Satezalso pursued pertinert non-legislative
intiatives, Cyprus irtroduced & simplified version
of the letter of rights, which iz now available in 1a
languages3 The Ministry of Justice in Malta launched
a Quality Service Charter for persons accessing court
services, which includez information on rights of
accused persons who have been arresteds

Mational courts provided further quidance on inter-
preting the right to information in ight of relevant fun-
darmertal rights standards. For example, the Coort of
Caszzation in France ruled onthe right to remain zilent
ina case involving an event that took place before the
law implemernting Directive 2012/ 5fEU came irtoforce.
The court instead referred to Article 6 (=) of the ECHR.
It dedared that amy person placed in police custody
should be informed of their right o remain silent and
be able to benefit from a lawyer's assistance. The case
concerned a man convicted of sexual assault based on
his cwn statements, which the police obtained without
infarming the suspect of his right to remain silent.
should be noted that there were additional procedural
and material zhorftcomingz in the case; the violation of
the rightsto remain silent and toassiftance of a lawyer
did nat serve asthe anly basis for the jud gment's annul-
ment. The Court of Cassation remitted the case backto
the Court of Appeal of Versailles?*

FRA ACTIVITY

Highlighting opportunitie s to bolster
rights in aiminal proeedings

The wast majority of El
Member Sateshave ad opt-
ed legizlation transposing
Directives za1o/64,/EL and
201215 EL. FRAs 26 re-
port on the rights protect-
ed by these two dire ctives
outlines  progress  made
in their implementation.
It findings identify con-
crete opportunities to fur- .
ther bolster protection of the rights to translation,
interpretation and infarmation.

For mave kiformation, s FRA& (28l Rights of surnscted amd
accirsed perions acess the EU: lanslation, vberareta on ang
Urfarmation Publications Sffice of the Brropear misr, Lusmbouwrg

205

AEUERUURUURUEUURURNARUARARURRURRAR Y

10744/17 ADD 2

PN/sl

DGD 2C

www.parlament.gv.at

50
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149054&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Fundamentzal Rights Repart 2oy

205

The deadline for transposing Directive 2013/48/EU (right
to access 3 lawyer) passed on 27 Movember 2016, Many
Member Satesadoptedthe necessary measurestodoso
Belgiom,* Anland, ® Hongary, = laly, Latvia,* Malta,
Slovakia* Sweden #7 the Hether ands#® and Eomania.#

Draft legislative measures to transpose the directive
are currertly pending before the national parliamert s
of zeveral other Member States: Cyprus® the Czach
Republic Germany> Greece’ Lixemboung™
and Lithuania® In the Methedands, the Public
Frosecution Service published policy guidance on
how to implemert suspects” right to the assistance
of & lawyer during questioning by the police or the
Public Prosecution Service™

8.3. Member States shore up
victim support services

Several Member States continued to work towards
adopting legislation to transpose the Victims' Rights
Diredtive (zo1z/z0/EU) in 2016, even thoogh its trams-
position deadline already passed on 16 Movernber 201,
Howewer, the majority of Member States concertrated
on apphying national laws transpozing the directive
They focused onissues such az improving victinm sup-
port services, training, the provision of information, and
individual asseszments of vicins

The European Parliament’s and Council's agreement on
the Directive an combating terrorism in Movember za016
wasa notable development? The directive was adopted
on 7 March zo017 In addition to strengthening the EU's
legal framework for preventing terrorist attacks, it
reinforces the rights of vidimz of terrorism. YWidims
will hawe the right to immediate access to professional
support services providing medical and  psycho-zocial
treatrment, to receive legal or practical advice, and to
recelve assistance with compenzation claims. [t will also
strengthen emergency response mechanisms following
attacks. At the national level Belgiom and France
stepped up support services to victims of terrorizm in
2076 in response to the terrorist attacks that oocurred
in those countries. For example, victim support services
in Brussels organised specific support for wvictims of
terrorist attacks = while France set up an Information and
Accompaniment Centre to support victims of terrorizm,
led by the wvictims' assistance assaciation [Testitut
national 45ide aur vichimes et deméditation (INAVEM) 5

8.34. Reinforcing generic victin
support services and
reaching more victims

Developments in the provision of support to crime
wictims in zo16 related both to wictims in general
{"generic’land specifically to child victims. Throughout

the year, Member States worked towards addressing
gapsintheir victim support infra structures to meet the
demands of the Wictims" Rights Directive, impraving
the information provided to widims; resching oot
to more victims and encoursging them to report;
providing for the required individoal assessment of
victims by police to idertify particularly vulnerable
wictims; and boosting the capacity and funding of
victimn support senvices.

Reaching more victims

To improve outreach to wictims, Croatia (hrough
the Association for Support to Vidimsf® and Latvia
{thraugh the nor-governmental arganisation Skalbes)®
began providing support and information to victims
throughfree helplineson116 ooé, the free Eunope-wide
rumber for helplines forvidims of crime* The French
Justice Ministry launched a website in May 2016 to help
crime wictim s find the right court, obtain information
on how to access justice, and szzess their entitlement
tolegal aid

Inan attemnpt to also resch out to victims from other
countries, and to encourage reporting of crime, the
Minister for the Interior in Bulgaria approved forms
to aszsist people (including non-Bulgarisns) to report
typical’ crimes tothe police -for example, theft, injury
orfraud®™ Thezeformsare available infive la nguages:
Bulgarizn, Englizh, French, German and Russian®

Same WMember Satez registered an increaze in the
nurmbers of victims requesting support. For example,
since Januany 2016, the police in Creatia have been
providing wictims with information on their rights
and contact details of available support services,
including court deparirments and local civil society
support  organisations. The cooperation resulted
inan increase in the nurmber of people contacting
services. Yictim Support Finland reported a clear
increase in the number of support relationships -
longer-termn relationships, where the crime wictim
iz in need of exended support®® - in zo6. (As s
further discuzzed below, funding to the organization
increaszed significantly in 2016 The number of
longer-termn support relstionships was 3,572 in 2016,
compared with 2,500 in zoig. Similarky the number
of contacts —for example, one-off queriesfrom crime
victimns — was 44,046 in 2016, compared with 35,628
in 2015.** The Czech Republic alsa reported 5 higher
number of wictims supported in 2098 than in zo15.%
Firally, in the hope thet more wictirs will benefit
from and make uze of services, Polard exdended
the scope of wvictim support services in zo16 - for
example, to cover help from irterpreters, help in
getting payrents for medication refunded, and
increasing vocational training
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Fromising practice

Providing online support for crime
victims

In April
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Providing for individual assessments
of victims

Az noted inthe Furdamestal Rights Aepoct 2096, most
Bl Member States still need to adopt measures to
enzure that vidims are aszessed individually to identify
specific protection needs, as required by Article 22 of
the Victims" Rights Directive. The diredive specifies
that such assessments aretobe provided inaccordance
with national procedures; in practice, police often carmy
these out. Thers were several positive developrnents at
Member State level regarding such azsessments inzoa,

In Ireland, Paolice Yictim Service Offices were put in
place acrosz all aress of the date inzo16. These offices
provide & central point of contact for crime wicims in
local areas, and are staffed by specially trained police
members and civilen persannel. Bulgarda formed
a civic council and & working group to make proposals
on guarartesing vulnerable victirms" rights to individoal
asseszments and special protection messures in
accardance with the directive. Croatia implemerted
a “Targeted Early Wictim Meeds Aszzessment and
Suppart” project from Janua ry 2016 to June zo17.

Boosting victim support senvices’ capacity
and funding

In a notably positive trend, a significant number of
Memberstatesincreased state funding forvictin suppart
services in 2016, Theze include Croatia, Finland, France,
reland, Luemboorg, Malta, the Hetherlands, Sweden
and the United Kingdom. In some Member States, such
increases came about in direct response to obligations

Aocessto justice including rights of crime victims

underthe Victims' Rights Directive, orexpectations —far
example, in lreland™ - that more victims would seek
assistance once the directive came intoforce.

In France, the budget for victim support has almost
doubled - from € 102 milion in zo1z to € 2o millionin
26, It increased by 18 % from zo1g to 20167 There
was also a substantial increase in the funds for wictim
support generated by the Councl administering the
Danish Yicims Fund in z016® These funds are not
subject to economic or poltical conzid erations but stem
trom wictim payments made by for example, persons
who have been sentenced under criminal legislation
or have violated the Danish Road Traffic Act. Mamy
other Member States have similar schemes to ensure
steady funding for vicdims of crime, as FRA has found
previoushy - for example, Belgium, Estonia, Fnland,
France, lithuania, Poland, Portugal, Sweden and the
United Kingdom.™ Similarhy, the Ministry of Justice of
Croatiainzor6forthefirsttime received lotteny fund sto
finance civil society organisations that provide support
tovictims and withessezin countie s with no e stablished
of fices for such support at court=™ Increaszed funding
enabled Yictim Support Finland to increase its staff
by almost 40 %. This has made it possible for the
organization to foous more on advertising services
and developing anline chat services, ‘RIKUchat® is an
online zervice for victims, their families or others to
ask questions GEnonymously if they wish and receive
guidance and advice on crime victim issuesfromtrained
persons. The service began in zovz, and is increasing by
being used, with the nomber of chat discuzsions mare
than doubling between zo15and 20167

Howewver, challenges remained with regand to the
implermertation of the Victims" Rights Directive. Far
example, while Cyprus incorporated the diredive into
rational kv in April, few stroctures were reportedby
in place for itz implementation. Mo services have been
of fered tovicims undert he incorporating legislation, nor
haz amy budget been allocated forthe services planned.

Firally, notwithstanding the important progress made
inmarny Member Statezinzog, not all Member States
have yet set up effective wictim support services
that are available to all victims of crime, despite the
obligation in Article 8 of the Widims' Rights Directive
to establish such services™

Establizhing effedive victim support services isamong
the most important provisions of the Wictims' Rights
Directive (Aricles 8 and g), as they enable victims
to access other rights under the directive in practice.
Frevious Fundamertal Right s Reports, a5 well as FRA'S
2005 report on Victims of cime in the EU: The extent
and ratwre of suppost for vickims, make this point, and
FEA evidence on hate crime published in April zo18
reinforces it. FRA's report on Ensuring Justice for fate
crime victims: professional perspectives™offersinzight =
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intothe reportingand recording of hate crimes fromthe
perspective of professionals: courts, public prosecotors,
police officers and wvictim support organisstions, It
aralyses the specific factors that affect how and
why hate crime victims do or do not seek justice and
the barriers and drivers to vidims" success in being
acknowledged as victims of severe dizcrimination. The
Wictims' Right s Directive provides that all crime wictims
should have access to professional support services.
Thiz includes wictims of hete crime, whom the directive
recognises as a category of vidtims in need of special
protection. However, the actual situation clearly falls
short of this gosl; of all the experts FRA interviewed,
zix in 10 highlighted a lack of such services. For more

P information on hate crime, see Chapter 3 on Racism,

wenophobia and related irtolerance.

8.3.2. Trends in support services for
child victims

Takingaccount of the Victims' Rights Directive's special
focuz on child victirs, Member Statez made effart=
to increase support for such victims. This included
waorking both on reaching more victims - for example,
by incressing funding to victim suppart services - and
on improving the quality of support - for example, by
training more professions ls.

InDenmarkandlrela nd,the number of childwictimswhao
received assistance substantially incres sed, according
to their most recent statistics. The Depadment of
Justice and Equality in Irzland indicated that the large
increase (in z016) was partly due to extra funding
provided for & programme run by the organisation
Children at Risk in Ireland (CARI)» Denmark has five
specialised “children’s houses’ - established inzo13 -
to support child victims of wiolence or zexual abuse. In
2015, 27 % more children received support fram these
thanin zo14. The incres ze reflects the rize in referrals
from municipalities ta the children’s houses ®

Bulgarainitisted a project on child-friendby justice and
training of professionals. Among other objectives, it
aimsto strengthenthe participation of prosecutors and
police of ficersinthe coordination mechanizms far child
victimszandto improve the faciltation of child-friendly
hearings for child witneszes and victims® The ate
Agency for Child Protection (3ACF) and the Bulgarian
Paediatric Aszocistion (BPA) are planning to train
paediatricians inrecognising violence against children,
as evidence shows that very few doctors report such
cazes. The SACP has recomm ended that such training
became part of medical students" regular training =

The Association for Vidim Support (APSVYin Portugal
launched & specialized support network for children
and young people who are victims of sexusl abuse
ICARE network) in January zoi6® During the first
half of zo16, the network supported an average of

17 children per month. Police in Cyprus established
a special unit for investigating cases of child sexusl
sbuse in Decemnber zové. The unit, supported by
specialized personnel, aims to provide profeszional
child-centred servicesto protect and support victim s
The Commizsioner for the Protection of the Rights of
the Child issued 2 public statement applauding this
decision, highlighting the prospect of conducting
interviews with childrenwhoare victins or witnezses
in the safe and child-friendly environment of the
‘Housefor the Child” incollaboration and coordination
with other public servicesand in linewith internations|
standards forinvestigating cazes of zexual abuze

In the United Kingdom, the HNorthern Ireland
Departrment of Justicelaunched a consultation ona new
Witness Charter. B will state that witnesses and victims
under the age of 18 are entitled to receive help from
a Wictinn and Witness Care Unit to access support; be
autarnatically conzidered eligible for special measures;
and receive therapy/counselling from a trained
person® The effort includes a child-f riendly version of
the Witness Charter, ertitled "A quide for young people

by young people’®

Scotland held 5 consultation from March to June zo16
on raizing the minirmum age of criminal responsibility
trom eight to 12.# In its cortribution, Vicim Support
Sootland highlighted the importance of maintaining
support for young victim s of crime regardless of the
age of the offender - of particular concern because
“a zubstantial proportion of offences committed by
young people are perpetrated against another young
person”# For further information on the rights of

B children, see Cha pter 7; Section 7.2 discusses the rights 4

of children accused or suspected of crime.

Dezpite postive developrments, some Member States
still need to make considerable progress to ensure
adequate and effective wickim support for children. The
UM Committee on the Rights of the Child poirted out
deficiencies in desling with child victims of violence
in Slovakia, especially with regsrd to the reporting of
suspected physical or sexual abuse and the absence
of exact data and rmonitoring of the quality of crisis
centres for child wicims=® The Coalition for Children
Slovakia, a network of non-governmental organisations
promating the rights of children, also points to
g lack of funding of facilities thet provide support
to child wictimz®

8.4. Violence against women
and domestic violence

The Istambul  Corvertion  strongly  influenced
developments relating to violence against wormen at
EU and rational levels. While the EU moved towa rds
ratitying the convertion, there was also progress at
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rational level, with Member States ether ratifying it
or implernerting its provizsions.

3.441. Developments at EU level

In Movernber zo16,the European Cornmission released
the results of & Eurcbarometer survey on gender-
based violence™ Responderts - wornen and men -
were asked about their opinions, perceptions and
awareness concerning domestic violence, as well as

their views on a ppropriste legal responzes to differert
forms of gender-bazed violence.

A clear majority of respondent s across the EU consid ers
rape by anintimate partner to be wrong. Mevertheless,
under 30 % of respandentsin Bulgaria, Haly, Lithuania,
Fortugd, and Spain deemed it “wrong and already
against the law’, while about half of the respondert = in
these courtries zaid that rape by an intimate pafneris
wrong but they believethat iz not illegal.

About twa in five respondents in Malta (g7 %), Cyprus
(44 %), Lithuania (42 %) and Latwvia (30 %) agres with
the statement that ‘women oftenmake up or exaggerate
clairms of abuse ar rape’ Latvia, Lithua nia and Malta are
alzo the three courtries with the highest percentages
of respordents who agree with the staterment that
“wiolence against women is often provoked by the
vicim® (57 %, 45 Meand ga %, respectivehy).

Awareness of support zervices listed in the survey
ranged from close to 100 % of respondents in
Germany, Malta, and Sweden to under zo % in the
(zech Republic and Romania.

The data were released as part of the Commission’s
launch of the year of focu sed actionsto combat violence
againzt women® It aimzto conned all efforts acrozsthe
El and engage and support all stakehalders - Member
Hates, relevant professionals, and MGDs —to collectively
combat violence against women. The focosed acions
invobve local, national and EU-level action, withfunding
for national authorities and grassroots initiztives and
complementary and supportive action at the EU level.

Mearmwhile, on 24 Movember zo16, the European
Parliament issued a resolution calling on the Counciland
the Cammizsionto speed up negotistions on the signing
of the |sanbul Convention and to ensure thet the
parliarmert would be fully engaged in the monitoring
process following the EU'saccessionto the corvertion ™

In itz Fundamental Rights Report 20967 FRA highlighted
the importance of recognising that wiolence against
wormen constitutes a fundamertal rights abuse and
supported the Cammission’s initiative toward = the EU':
accezsion tothe lstanbal Corvention. In March zoe, the
Comrmission proposed that the EU ratify the corvention
within its competences, and alongside the Member

Amcessto justice including rights of crime victims

States that have already ratified it** The EU's accession
to the corvention would ensure accountability for the
Ell at the international level because it would have to
reporttothe Group of Expertsonddion against Vialenoe
against Wamen and Domestic Yiolence (GREVID), the
corvention’s monitoring body, It would alsa reinforce
the EU's role in fighting gender-baszed violence.

The Europesn Institute for Gender Equality (EIGE)
in zo16 published selected good practices aimed at
improving the quality of data on wviolence against
waormnen intheareas of policeand criminaljustice, health
and social zervices, and on female genital muotilation™
In addition, EIGE published an analysis of the Yictims'
Right = Directive fram a gender perspective™

Improvements at Member State
level

8.4.2.

Last year zaw significant progress in establishing the
monitoring mechanismsetoutinthelstanbul Corvertion.
In fMarch zo46, the Group of Experts on Action against
Violence against Waomen and Domestic Yiolence -
GREVIO, the independent expert body responszible for
monitaring the corvertion's implement ation - adopted
the questionnaire that serves az the meazure applied
when aszezzing the legislation and implementation
measures that already exist as a baseline in courtries
that are parties to the convertion. GREVIO ervisages
carrying out an initial round of baseline evaluation
procedures from 2016 to zozo. As the first EU Member
Sate evaluated and wvisted by GREVIO, Austia
submitted a report in September 20165 which Austrian
MGa0s followed up with a shadow report’™ GREVIO
plansto draw up and adopt i evaluation report on the
relevant situation in Austria by the summer of zo17™

Damestic violence can affedt bothwomen and men. |t is
rnosth wornenwhofall vicim, but there is also recog ni-
tion of the needs and rights of male victims. An example
comes from Portugal, where a shelter for male wictims
of domestic violence opened in September 2016 In
the Czadh Republic, a government working group con-
ducted research on menand violence. The findingz indi-
cate that men perpetrate domestic violence in go-o5 %
of cazes, and that women are vidimzin oo % of cases.
The authors recommend introducing a sustainable, gen-
der-zensitive educational system, which should enable
peopletoidentify gender-based and sexually motivated
violence and take appropriate steps when facing i

In its Fundamental Rights Report zoé, FRA called on
Member States to sign, ratify and ef fectively implement
the Istanbul Corvertion. In this respect, 2016 was
a good year. The last three Member States signed the
corvention (Bulgania, the (zedh Republic and Latvia) and
two Member States ratified it (Belgium and Romania)
Several Member States - including Bulaaria™= Croatia, =
Greece’™ Licembourg™ and Romania®™ - established
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working groups to identify the precise legislative
reforms neesded to meet the requirements of the
|stanbul Cormvention, and inCypros the government has
comrmizsioned studiestothe same end e

Article 36 of the [stanbul Convention requires that amy
non-conzensual act of a sexual nature be criminalised.
Austria, Germany and Malta took initiatives to adapt
national legislation to thiz requirement. InAustia, a new
criminal law provision entered intoforce inJanuary zo16,
aiming tofill gaps left by previoushy existing provisions™
InGermany, 2z of Movernber 2016, any significant sexual
act undertakenagainst the apparent will of an affected
person is treated as a crime " In addition, an offence of
“sexual harassment’ was introduced, criminalising badiky
cortacks for sexual purpozes that are urwanted by the
affected person. The new provizion aims to criminalize,
for instance, groping women in public tranzpart™ In
Malta, the government tabled a Gill in parlamert in
Moverber zo6 with the aim of bringing legislation up
tothe standards of the Istanbul Cornention™

Belaium amended its Criminsl Code by criminalising
the act of indecent aszault. Previoushy, it was punish-
able onby when accompanied by violence ar threatz s

In Spain, parliament approved the establishment of
a Subcommittee within the Equality Cornmission toform
a ‘State Pact on Gender-Bazed Violence' One of the
main objectives iz to get all political actors invalved in
combating gender-based wviolence to agree that they
need to take the standards of the Istanbul Convention
into account seriou sk

A rather singular developmert happened in Poland.
The gowernment considered  denouncing  the
Istanbul Comvertion, motivated by concerns that the
corvention's definition of ‘gender’ would run caunter
to the preservation of the traditiona! concept of the
famiky. Such concerns already made ratification of the
corvention difficult™ This led to a public debate. The
rew spaper Gareta Wyborcza reported that the Minister
far Farnily, Labour and Socia| Policy pronou nced herself
infavourof denouncingthe corvertion, andthe ministry
confirmmed dizcuszionz of this matter™ Howewver, on
1w January zotr, the Gowvernment Plenipotertiary
far Equal Trestment irformed the Commiszioner for
Hurman Right = that the government doez not intend ta
denounce the corvertion.

Barring orders: protecting victims from
repeat vidimisation

In line with the Istanbul Convention and the Wictims"
Right= Directive, Mermber 5tatez are obliged ta enszure
that riessures are available to protect victims from
repeat victimisation. FRA'sEL -wide survey onviolence
against women highlighted both the prevalence and
the repetitive nature of intimate partner violence

against women. >ome of the results underline the
importance of providing effective measures against
domesticviolence. One wornan in five who has or has
had a partner has experienced physical andfar sexual
intimate partnerviolence sincethe age of 15, according
tothe survey™ Repeat incidertz are also s widespread
festure of intimate partner violence. Roughly half
of women who have experienced physical or sexual
violence by their current partner say that the partner
used a particular form of physical or zexual violence
maorethanonce™

By now, court orders are available in all Member
States?® Where court orders are dealt with by civil law
court s, specialised family courts are often responsitle -
for example, in Austria, Belgium, Germany and
Luxemboura. In Malta, t appearsthet court protection
iz limited to divorce and separation cases. In July 2016,
the Commizsion issued a reasoned opinion officially
urging Belgium to communicate the national measures
adopted to allow courts to recognise protection orders
for wictims of domestic violence issued by other
Member States, as required by the Directive on the
Europesn Protection Orderr=2

Complementing  court  orders, emergency barring
orders izzued by the police are a means of immediately
protecting wictims against domestic violence. The
requirernent to provide them ha s gradus by developed
as a recognised standard and core element of a policy
to courter violence against women. Five years after
adoption of the Istanbul Cormvention, it is warthtaking
stock of what hasbeen achievedinthizregard. To date,
15 Member States have adopted relevant legislation
enabling the police to swifthy remove & suspected
violert otfender fram the victim's residence.

On clozerinzpection, the pertinert provizions enacted
by Member States revesl significart differences. The
time span covered by police barring orders ranges from
72 hours in Hungary up to several weeks (for example,
in Austria, Denmark, Germany and Slavakia). Several
Merm ber States provide baotirme limit s one restricting
the power of the policetoissue a barring order without
asking for the victim's consent; and a longer tirme limit
for a barring order based on the wictim's consent. For
instance, in the (zedh Republic, without the widim's
prior consert, the police can remove an offender fram
the wictim’s home for 10 deys i the victim applies
for & court order within this time period - thereby
signalling the victim's wish to extendthe time span of
the protection grarted by the barring order - the order
stays in place untilthe court’s decision. In Sloven ia, the
criminal court can extend the barring order from twoto
10 days, and for anather 6o days atthe victim's request.

Table &1 maps Member State legisletion on emer-
gency barring orders, as required under Artide 5z of
the lstanbul Comvention =2
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MemberState Legislation Duration {in days) Year(s) of significant law reform {sin ce 1997)
Austria Yes 128 1997, 2009
Belgium e 10 201z
Bulgaria Ma
(roatia Ma
Cyprus Ma
Czech Republic ez anfurtil court decision 2008
[Denmark ezt 28 zo0d, 2012
Estonia Yes (Mermporany™)

Finland ez (7p 1908
France M o

Germany Yes 7-14 fz0-28% 2002
Greece Mo 2006
Hungary Yes 3 2009
Irzland Mo

Htahy e 10 2013
Latwia Yes Urdil court decision 201
Lithuania Ma

Luxe mboura e 1y 2003
Maklta Mo

Netherlands et 1028 2009
Paland Mo

Partuqal Ma

Romarnia Ma

Slovakia ez aofurtil court decision 2008, 2016
Slowenia es 2 o7z 2005, 2008, 2013
Spain Ma 2003, 2004
Sweden ez Mo explicit limitation 2015
Unkted Kingdom (England Yes® Mo explicit limitation 2014, 2015

and Wales, Horthem Irzland}

hiates:

Source:

*In several Member States, the duration of the emergency bardng arderis mare or less autamatically extended Il the victim
gpplies far 3 caurt arder, ta encure the victims protectian until the court deddec In Finkand, the durstianaf the emergency
haming arder is nat restided. However, the caurt is to decide within seven davs. ) the court cannot decide within that time,
it st determine whether ar nat it remaing in farce In Slavenia, the barnng arderizsued by the palice lasis for twa days,
bt 3 judge can extend it to 1o dzvs, ) the victim applies for 3 court arder, the duration is extended by snother 80 davs

& In Belgivm, Luxembourg and Nzl &0 emergency baring arder requires suthoriss ion by & pudlic proseqitar Rowever
in ltzly, the palice canlssue the barring arder, which iz then to be waldated by the pubfic prosecuior within & fours.

*In the Metherlands, the mawar who hzs suthordty aver the palice, issues & emparery estreining arder In Denmark,

the police cammissianer deddes an the emergendy barring arder. The palice have powers (o arrest @ suspect forup to

24 AOUrs to pratect the dotin untll the police commissianer makes 5 decisian, In Englsnd snd Wales znd in Marthern
Irelzngd, z Damestic Wialenge Fratection Matice, Jssued by 3 pallce afficer of the rank af superintendent ar higher, &n
oAbt & persan fram entering premises or caming within & certain distznce of premises.  nalice constable must then
ool ta the courts for & Domests WinJence Pratestian Order within 48 haurs, As congerns Scatzng, see the Jaint Pratacal
hetween Pollce Scotlzng and Crown Office nd Frocums tor Flscal Service

“In Frence, the palice &re not sUthorised to lssue & harring ander, Aut ather protection meda&nisms hzve been ntroduoed,
inchuding suthorsstions of the public proseautar ang the court ta evict the vinlent spouse,

< In Germany pollce feqlsizdon Js Jealt with by the federsS stetes (Lander). Hence, various madels exise,

FRA, zat8

Fegarding the actual uze of barring orders, figures
from Belg@ium concerning incident s of partner violence
indicate that police are hesitant to azk the public prose-
cutorto izzue a barring order. Inzo1z and 2014, 98,003
incidents of domestic violence were reported to the
police, but onky &5 of these incidents resulted intempo-
rary barring orders™F Az concerns Estonia, it has been

claimed that the relevart police powers are rarely used
indomestic viclence cases™ In camparison, in Austria,
police issued 8,466 barring orders in 2014 and 8,261 in
2015 (with zome 8.6 million inhabitants, this amounted
to about one barring order issued per q000 inhabit-
antz)'¥ |In Lixembowra, 327 barring orders were issued
in zo14 (0.6 barring arders per 1,000 inhs bitants) ™ In

21
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Hungary, police issued 970z barring orders in zoi4,
and 1552 in zo15; hence, 0.2 barring orders per 1,000
inhabitants in zo1g. However, 2z the protection offered
by the police Barring order in Hungary lasts for onby
7z hours, MG0s have challenged the effectiveness
of this regulstion ™

Instead of introducing a barring order issued immedi-
ately by the police, & small group of Member States
allow the police to arrest the potentially viclent
offender with a view to enabling the court ora public
prosecutor to issue a protection order while the
defendsnt is detained. A practice of thistype exiztzin
Bulgaria, France, Ireland, Lithuania, Poland and Spain.

8.43. Violence against asylum-seeking
women

The ongoing ref orm of the Common European Asylum
System includes s Cormission proposal to strengthen
the provisions on vulnersble applicants. This includes
more ambitious provisions for assessing vulnerability
and an aobligation for Member States to take into
account the specific needs of wornen applicart s who
have experienced gender-based harm. The strength-
ened provizions also aim to ensure that asylum appli-
cantzhave access tormedical care, legal support, appro-
priste trauma counselling and psycho-social care. The
proposal for the new Asylum Procedure RBegulation
advocates gender-zensitive international protection.
Woren, for inztance, should be given an effective
oppartunity to have s private interview, separate from
their spouse or other family members. Where pos-
sible, they should be assisted by female interpreters
and female medical practitioners, espedally if they
may have beenvictirs of gender-bazed violence™®

In zom6, FRA provided evidence to GREVIO, focusing
on the agency’s findings concerning violence against
femnale asylum seekers, both women and aqirls. That
izsue iz covered in Article do of the [sta nbul Convention,
according to which parties to the convention shall -
among other z-develop gender-sensitive reception and
asylum procedures. & recent field aszessment of risks
for refugee and migrant wornen and girlz, carried ot
bythe United Mations Refugee Agency (UMHCR), United
Mations Population Fund [UMFPA) and the Women's
Refugee Commizzsion in Greece and the Farmer
Yugoslay Republic of Macedania, identified instances
of zexual and gender-baszed violence in the cauntry of
origin and during the journey to Europe in zo16. They
included early and forced marriz ge, transactional sex,
domestic violence, rape, sexus| harazssment and phys-
ical assault.™ The report idertifies sexual and gen-
der-bazed violence a5 both a resson why refugees and

migrarts are leaving countries of origin, and a reality
for wornen and girlz alang the refugee and migration
route. The report concludes that "the response tothe
European refugee and migrant crisiz is currently not
able to prevent or respond to survivors of sexual and

o

gender-bazed violence inany meaningful way'™

Inthe same wein, Amnesty International reported in
Jure zoa6 that women staying in refugee camps in
Greece continue to raize fears of not feeling safe. T hese
fears are due tothe mixed populations inthe camps,
the mixing of men andwomen interts, in zome cases,
andthe lack of proper lightingat night ™= Similarly, the
European Women's Lobby published a report indicating
that “warnen and girls fleeing conflict = and travelling
to or settling in Europe are at higher rizk of suffering
from male wiclence". The report calls for gender-sen-
sitive asylum policies and procedures to help women
and girlsto escape male violence '#

Despite this evidence, there is a significart lack of data
at the national level on the extent of violence against
wornen and girls who are newly arrived or are in need
of international protection. This lack of data may fuel the
perception that violence against women is not 2 major
feature of thiz crisis.

FRA ACTIVITY

Highlighting gender-based viokenee in
the migration cmntext

A number of factors contribute to migrant wormnen
and girls not being in & position to report abuze,
notes FRA's thematic focus on gender-based
vinlence, published alongside itz June o016 rmornthlby
report on the current migration situation in the
EU. These include a lack of information on how to
report suchincident s, & lack of effective procedure s
to identify cases, and insufficient training of staff
in charge of recognising gender-ba sed wiolence.
FR& noted that these shortcomings not only
result in underestimation of this phenomenon but
also prevent a coordinated and comprehensive
response that addresses victims' needs.

Wornen and qirlz are also wulnerable to gender
bazed wiolence at reception centres and other facil-
ities once they arrive inthe EU. While g overnment s,
hurnanitarian actors, EU institutions and agencies,
and civil society organisations are making efforts
toaddress these issues, FRA: finding s ind icate that
far more could be done to prevent and address
cortinuing abuzes against women and girls.

For mars information, ree FRA {2o8), Thamatic focus: gendzr-
hased ialsnos, fime 206
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FRA opinicns

El and other irternational actors in zov6 continued
to tackle ongoing challenges in the area of justice
and, in particular, the rule of law. The rule of bw is
part of and a prerequisite for the protection of all
values listed in Article z of the Tresty on Europesn
Union (TEU). Developments implicating the rule of
lbw and fundarmerntal rights in Paland for the first
tirne prompted the European Commission to carry
out an azzessment of the situstion in a Mermber Sate
based on ts Rule of Law Framework. This resulted
in a formal opinion, followed by recormmendstions
on how the courtry should address the noted rule of
lbw concerns. After the Paolish government rejected
theze recommendations, the European Cormmission
issued complementary recommendations, taking into
accourt the most recent development s in Paland.

FRA opinion 84

Al relevvant actors at national level dnclrding
grvernments, paraments and the judidlary
need to step up efforts fo uphold and reinforce
the rule of law. They all have responsibilities
fo address role of law concerns and play an
imprortant role In preventing any  erosion of
the rufe of faw. EU and international adiors are
encouraged to strengthen their efforts to develop
abyjective comparative ofteria {Tike indlcatorst and
contexdual assessments. Poland should consider
the advice from European and international human
rights menitorfng  mechanisms, including  the
Lammission’s recommendations tssued as part of
its Rule of Law Framewark procedure,

ManyEUMember Hatescontinuedto propozelegislative
armendrients to corply with the requirements of
Direct ives 2010/64/EU and zo1zf43/El - on the right
to translation and interpretation, and to information
in criminal proceedings - after the directives’
tranzposition deadines. Member States alzo adopted
new laws to transpose Directive 2013/48(EU an the
right to access to a lawyer. FRA'S evidence from 2016
shows, howewver, that El Member States still have
work to do concerning these directives, particulrlhy in
adopting policy measures - such as concrete guidance
andtraining on protectingthe right = of suspeced and
accuzed perzons. There iz also untapped potentisl

Amcessto justice including rights of crime victims

for the exchange of knowledge, good pracices
and experience concerning the three directives.
Such exchanges could contribute to building an
EU systern of justice that works in synergy and
respects fundarmental right s.

FRA opinion 8.2

EUl Membrer States — working closely with the
Furrerprezan Smnenission and other EU badies—should
continge thelr efforts fo ensure that procedural
rights in criminal proceedings are duly reflecied in
national legal orders and effectively implemented
acrass the EIL Such measures could nclude
prendding criminal justice actors with fargeted
and practical guidance and frainfng, as well as
Increased posshilities for commuanication befiveen
these actors,

Im zoé, many EU Member States focuzed on fulfilling
the obligations imposed by the Yictims' Rights
Directive - zuch &z reaching out to more vidimsz and
reirforcing the capacity and funding of victirm support
services, including specialized services for especially
wulnerable victims such a = children. A notable positive
trend was that over a quarter of Member States
increa sed funding to wictin support services, leading
to the expanszion and improvernent of services.
Dezpite progress, one clear gap remains in several
EL Member States: the b ok of generic wictim support
services - meaning that not all crime victims across
the EU can access support that may be vital far them
to fulfil their right =.

FRA opinion 5.3

EFUl Member States should address gaps i the
prendsion of generlc Wethm support sendces, It s
Imperrtant to enable and empower crime victims
fo enjoy effectively thelr rghts. in lne with the
minimuam standards fald ot in the Yictims" Rights
Directive. This should indude strengthening the
capacity and funding of comprehensive victim
suppowt senvices that all crime victims can access
free of charge. In lne with the directive, EU
Member Sates showld also strengthen specialised
senices for valnerable victims, such as children
and victims of hate crime.

213
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Inzové, the finalthree E Member Statez (B ulgaria, the
Crech Republic andlatvia) signed the Council of Europe
Corvertion on preventing and combsting violence
against women and domestic violence (lstanbul
Corvertion). Mearmwhile, in ancther Member State
(Foland) statemerts were made on the possible
renouncement of its commitments to the corvention.
When it comesto determining European sta ndards for
the protection of wornen against violence, the [stanbul
Corvertion iz the most important point of reference.
In particular, Article 52 on emergency barring orders
obliges parties to ensure that competent authorities
are granted the power to order a perpetrator of
domestic violence to leave the premises at which the
victirm resides. Thiz isin line with the Wictims" Right s
Directive, which requires EU Member Statesto ensure
that victims are protected against repeat victimisation.
Howewver, to date, only sbout half of the EU Member
Hates have enacted legizktion implemerting this
option inline with the Istanbul Corvention. Inaddition,
in Member 3ates that have relevant legiszlation,
azsezzments concerning itz effedvenessare lacking.

FEA opinien 8.4

A EU Member States should consider ratifying the
Lownall of Brrope Comeention on preventing and
combating wiolence agalnst women and domestic
viclence {Istanbul Conventiont and irneplementing
It In line with Articke 5z of the letan bl Convention,
and fo ensure the fmmediate and rellable protection
of domestic wiolence wdtims agalnst repeat
victimisation, FU Member States should enact and
effectively implemnent legal provisions alloawing
the police to order a perpetrator of domestic
vielence fo vacate the resfdence of a wictim and
stay af a safe disfance from the victim. EUMember
States that have such kgislation should examine
fts actral effectivensss an the ground.
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{2078, Resalutianan the recent developreents inPaland subject to 3 quesltl:\nl‘ng l:'_la.lre.la[.lfa Icerfa.lns dreits des
znd theirimpact on fundamental dghts a5 Jald down in iirs:aﬁsr:;ugj ss:: m;ﬁ;ﬁﬂﬂfﬁiﬁﬁ:gde
the Charter of Fundamental Rights af the Furopean Undan, "IDPND’\J'E rber zomb £ :
Strasbourg 14 5eptember zons, :
.y . . z4 Hungary, Act BRI of zné on judiciel experts
& Paland, Minitry of Foreign Affairs (MFPA) staternent = S XYY Brvd . ¢ il szt
anthePoleh gowernment's response o Commiesion frats. &uf - Wrvény ax fgssdgiapl seskéctilrb]).
Recammendation of zyorzard, Warsaw, z70ctoberzons. z5  laly, Legilative Decree o, 1z5 of June zo1é {Pecreta
.. . Legizlativa n. 135/2018, Dispasizion intzgrative
7 E;ron iﬁengiﬁlﬁlégbﬁn?ﬁﬁgﬁnﬂ?nﬁmn = carrstbive de) decre b legisdativa g marzo 301, 0. 32,
{'afmmi:sgian fe commendsban [EL) 2018 s ErLE:els recante stivazione dellz dirsttive 301a/54/VE sl dirittn
o b < 1578 i slinterorzfazions & 5llz frsduzians nel pracedirnenti
=1 et emberzots. penall). SeeakoBumjus, Movita legilative internadi
& Council of Eurnpe, Venks Sommission, Opinian on assktenm linguistica nel procedimento perale.
*;”?bz”""}’*;’;ifﬂ f::*v"‘f.‘ °f=5~'*"’;;°"f an g’e Lanstitutions! 26 Irekrd, Houses of the Cireachtas, Recoanition of lrzh Sign
nounal ol foland, Venice, 111z Manch 218, Languwegeforthe Deaf Cammunity Bill zoas.
Gt Connison kB, it 4 Gt o OffcsGon,
! tatian: El y
Paland, CornmDHozq{zon &), Warszwr, 15 June 20, United z;hrl'?a';ch zno:é. reng B e A
Mations (U My, Huran Rights Comrmittes (zo18), Jancluding
abservations on the seventh pefodic repart of Paland, = ypre, Palice Reguktion flo. g rurow i A rain
k. i the th pefadl £ af Palzad, g 0 Police Regultion i A il
CCPRSCPOLIOY 7 Genewa, 31 Octaber zoad. Ap 57580 1 February zod.
10 European Parliamment, Establishaent af a0 B e chanises zg  Letter from the Ministry of Justice 3 nd Public Order,
an demaocrcy, the e aflaw aod fundamental dghts, 5 Octoberzons,
October zons . .
e rebErzen %o Finland, Suprere Caurt, Decion o, Rzorg/es,
11 European Commission (o8, The 2a8 EL Justize 1o Febrnm ryzons.
Feareboard, (MGzo18) 5 final, Bruss els, 11 April 2016, 31 fareece, Appeak Penal Courtof Athens, Deckion
1z Council of Europe @oas), Plan of Actian an strengthening Mo 3z 4z fzons.
‘éﬁ:;’oﬁfeifﬁ]ﬂifﬁ}mym“h M fa) 36 firs | 3z Lithuwani, Kaures Regiomal Court, Decizion Moo a5-44-
% P . ce3/zo08, 5 anm y zond .
B et ;",;',2’2;‘32 oHihe B Effe';;ah”ejir:;”;fifﬂ:fn 33 Irkh Tesrekitorsa o Interpreters” Acsachatian, 114 Eulltin,
aspects of the presumptionof innocence 3 nd of the right Jign L_asnguage Intemreter ihartags in Donegs) Mo 3/z014,
o be present at the trialin criminal procesdings, O Lés, PR
1 Marchzong, poan. 34 Eumpean Commissionfzors), Mo ermber infringernents
14 Directive (EU) zoné 800 of the European Farliament and facrdk:f:;ntg S:::lons, Factsheet, Brissels,
ofthe Council of 11 May 2018 on priocedural safeguards for I :
chik:lren.who are suspects or accused persons incriminal %5 Lithwanm, Parliament (Seimes) (zoas), Dt onthe
proceedings, O L3z, 21 May 2018, po1=2a. srnerdmentzof Art. 8 7 G and s of the Cririnal
L . Pracedure Cod wdfiz rof kadelksa & ;
15 Directive (EUY zoagf1315 of the Eurpean Pardrment and of 10322&:5P;E)2Nl§316:J:;;;ﬁfr[?::ﬂbirmﬁ e
the Councilof 26 Octoberzon s on legal ad for suspectza nd o ‘ ’
sccused persars inariminal proce edings and for requested 36 Latwm, Arendments to the Criminal Procedure Law
persore in Eutopea namest warrant poceedings, O] L2g7. (raziiurnd K rdnSlprace 2z Beured) 18 Febrm iy 200,
il berzans, p.a-8.
A HowEmberzens, p.1 57 Uypris Palice, ‘Letter of rights for persars arrested andyf
14 Protocolonthe position of Denmark annesxed to the Treaty ordetained” v upapo Sworsapd vy poacimay may
aon Burapean Uni\?na nd ta the Treaty onthe Functioningof A sk van ror sy T Aol wmd spdirnan, Ref. Farm
the Eurapean Union. Pal 1zg.
17 Protocolonthe Postion of the United Kingdarmand Ireknd 38 Maltz, Mingtry for Justice (2018}, "Launch of quality zervice

inrespect of the Area of Freedom, Security and Justice.

&

charterfor persars accessing court services” (mnied
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Quality Service Tharter ithal Min Juzz 1-Orat Fluntest Tz
Ritormns Liged Tehdem), Press releaz g, 28 Julyzond.

Frarce, Court of Cassation, Deciinn o 1g- 83323,
2z June 2o {rim, zz juin zos, non publis su bulleting.

Belgium, Act concerning certain rights of persors
zubject toa questioning Qo selztif § cerfains draifs des
Dersannes sounises & un interrogstoing Ml | be e ffands
bepzalde rechien van personen die worden verhaord),
=1 Mavember zats.

Finlard, S&5dak sof alkuperdising: 2045 Criminal
Ireeztigation Act (Extutkintslaki Gundersikning e gen),
At flo. Sosfz0) 3z amended 28 102018 Sez, Acton

the Treatrment of Persore in Police Custody {laki polizin
sEilvitdmien henkildiden kahtelusizag am behandlingen
s persansr} fdrvar has palizem), Act lo, S 412008), 35
amended 2810 2o &8g3, Acton Imposing Fines and Frced
Fines Jaki sskan s dkesskaon mfS&smises 18 ag o
férskiggande av biter och ardningshot), Act Mo, 7542000}
as amended 28102m &85 4 Summary Penal Judgement
Frocedure At (Laki rang ais busmdd Ay smene ffely st5S

lag awr st ffardarfirizrands, Act Mo, Ssz /19530 2
amended 2810 .20 &89, Feed Fine Procedure Act (Laki
rike sakkomene tiely 552 o ordningshatsfarfarande,
At flo. S840 50 3z amended 28 a0 2018 /854, Act on
Extradition on the Basiz of an Mffence Between Finland
and Other Member States of the Buropean Unian {Laki
rikoksen johdasts tapahtuvastz luovuttamizestz Suamen
Jareuiden Eurnap sn unlanin (Faenvaltialden vi NS

lag am wilimning fér bratt reellzn Rnland adh de dvrigs
medlenssizterns | Europeisks vnlanen, Act Mo, Sg7f2008)
az amended z3a02m 8 8e7 Legal Aid At (aikeuzsoula ki
rattshifloslzgen, Act. Mo, ze7fzo02) 3z amended

FEEL LT

Hungary, At Clll of 2008 an the armerdment of acts
regulating Eurapean Unian andinterrationzl judicrl
cooperation andcertzin acts related o matters of criminal
lzwr in wiewr of legal barmonkation (zors 2vi L. (Srvényaz
surdest unkds £ 5 nemrethdnl blndgyl g it b lksdE s
srsbdlyozd thrvénvek, valarmint egyes bintetdiogi

Earg sl Eirvenyek faghamranizddds céli madosi tf=dml),

1 Bnuary 2017,

It by, Dearebo Legizlztive n 184/ 308, Affustans dells
dirsttiva 2013/5LE, relative al dirtfo & svvalers dun
difensare nel pracedinmenta penale & nel procedisrenta

Ji gzecuzians delrandsto dsrresta surapea, 5l divifio

di Informare un terzo 3l marmento dellz privadone dellz

Vb erts’ personale 2 5l diftto dells persans private dzlls
lberta” pemonzle & camunicare con terzie can le Autortz’
canzalarl, 18 Dctober zoad,

Latwia, Armendrents tothe Criminal Procedure Laer
(Grazijvmi Kdringlprace sz ewmnd), 1% Febria vy zans.

Mala, Minetry for Justice, Cubure and Local Gowernrment,
Strengthening the guarartees of justiceforcitizens.

Slovaki, Idkan £ 51573015 Lz o orndvand 5 vWhans

maje thaveho razhadnutiz vedanéha v frestnone kanani

v Furdnsks dinll 2 0 2reene s daplneni niskiarich zdkanay
25 Mowemnberzod.

Sweden, Code of |udicil Procedure REtlegdngshalk
Fragz:ggold, 18 Juby 1g qz; Sweden, Young Offenders Speca|
Froveore) Act (Lag med sdrskilds be stdrmmel zer arn unga
lagéveriridans [rocg-167]) 20 March 19.8.4; Swreden, Aot on
Detertion Hikiesleg f2oto-8m]), 10 June zomo,

Metherands, Senate Earste Kamerder Siaten-
frenerzal) @ong), Rechi ap fasgang ol sen advoczatio
sirsferocedurss, 31 May zo08.

Rorani, The challenge filed by the Romanian Government
befare the Carstitutional Courtaf Romania in relation to
Rarmani, Draft Law no. 552015, modifying and adding

to Lz no. 511305 onthe orge nizetion and conduct

of the lawyers profession (PLx v 555/2015 Profect de
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Amceszzto justice including rights of crime wictims

Lege privind modificares s completares Legil e 51905
penfru argenizsee s 5l exerdizres profesel de svacst),
z Mawember za1s,

Cyprus, Billamendingthe lawan the rights of persors
arrested and detained of 2008 (0 meal maav Ao s roaw
Noagsmay maw ZoddauBdvarran ke Tedawy vmd Kpdrnan
[Teamaman neds) Navar rav agr8), File llo. 23.0105721-
zond, & Septemberzond; Grpris, Billz mendingthe lzer
onthe European arrest wa rant and the procedures of
surrender of wanted persore betwreen MhemberStates

of the El of zo1s 8 mepd Evpearsricas By réperras

I Anepne wor roav dsadmer oy Nopddoon ¢ Eelnrouvpdvon
e roow Kporroow Medaiw o Evpearmatiens Evaans
[Toamamawr nedc) Nawar raw 208, File o 2301057112
o8, & Septernber zond.

CzechRepublic, Draft amendmentto the act on
international justice cooperation incrirninal rratters
Wavels 2dkans o mexzindradni jus iind spaluprdd ve vicedh
Ere staichy, Chamber Print Mo, o, approved in third reading
inthe Charber of Deputies a nd currently debated inthe
Senate fas of 7lanwmry zon 7).

Germa ry, Berman Bundestag {tevtscher Bundestag)
zond), fesetrgebung - Iweltes feselz ur Stdrkung der
Verfshrensrechis van Bezchuldigiznin Sim fesrizhren und
zur Anderung des Schéffenre chis,

Rezponse framthe Minktry of Justice, Transparency and
Hurnan Rights (Frawaesion Assanaauvne, dwrpdvacs ke
AvBaoamivo e A wersud ra i, 1o the request for data from
the WFP, Piot. fla. 8536815 1 2004,

Luxembourg, 75 % Draft bwr on the strengthening of
procedurs [ rights incrimiral e Ered Prajefde i
renfargant les garantie s procédurmles en matidre pénals),
23 Decemnber zoi4.

Lithuweni, Parliament (3eimes) (zog), Daft onthe
amenrdmerts of Art. ao, 29, 44, 48,50, 52, &g, &5 00 71 00,
72,128,140, 1658, 150, 192, 156, 1T andz3z a nd the annex
of the Criminzal Procedure Code (Baudiianafo procesa
kodeksa 10,21, 44, 45, 50, 52, 65, 6500, T, 72, 128, 140,
168, 190, 192, 198, 157 ir 233 sbaipsniy ir prieda pakeifima
dsbafyree projekiz ), Mo, BIIP-115, 30 Mowernber zon &;
Lithweni, Parliament {Seimas), Draft of the 2w amending
Art. 14,23 and 313and Annex to the Lswonthe Enforze ment
of Pre-Trel Detertion (usnima vvkdvma jsfabeme 12,

23 Ir 31 sbraipsnly irpReda pakeitima stafymmo projekias),
30 Mevernberzoag, Mo, BIIP-117.

[letherk nds, Public Prozecution Service Openbaar
Minizterie) izo1s), Resdeman bl verhoar per 1 raart 2015,
Letterof 1o Februa ry zons.

Directive Propoeal (EU) zoné fozod of the European
Parliament 2 nd of the Cauncil of z December zorg an
cormbating terrorermand replacing Cauncil Framewark
Decizion zooz fq7s /| HA an combating terrori rm, COM zos)
£zg final, zogfozgq.

Victim Suppart Eufope &ons), Iformationon support for
victims of 2z March attacks in Brussek.

Victirn Support Eumape, Institut ratioral d'aide ausvictires
et de madmtion {MNAVEWM).

Croate, Azsocrbion forSupport to Victire and Witneszes
Vdrrgs z3 padrike frfvarna b sviedocines) (zong), personal
communication, 23 5 eptember zons .

latvia, ‘Information 2 nd support for crime wictims or crirme
witnesz ez’ (nfarmés par stbalsts lespSidm nozlegurns
[T

Euriapean Commizsion &oiz), 11éo0s - Victime of crime’,
31 Mayzoiz.

France, "Krowr your rights’ anngitre vas droits).

Farthe cortert of thefarme, see Bulgar, Ministry of the
Interior (Murucmeporea va sempewinume pedamu.
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Eulgaria, Ministry of the Interior fWuwwemepanea vz
srmpswrwmne palom) (zomé), ' Forme were apprioved for
cormphints about erimes of general rature, available to
wictims infive angwges” Fressedery oz munasy Snansy
HE CRODMNEH U 33 UZFLMNE MY IR SCRIENASHY R O obLy
HEPENFRER DOLMTLONY 25 DOCTIPEOSNUNE IWYE 5T nEm
zzurs) Press releaze zo Decermberzoag.

Infarmationobtained from Victirm Support
(Rikauhris pdivy sivs/Brotisafferfour) .

Infarmationobtained fiom Victim Support Finlard, pesonal
communication, =4 October zond.

Infarmationobtainedfrom the websteaf Victin Support
Finka nd; Wictim Support Finland, pesonal communication,
a7 andzs Janwery zo1r

Infarmationfriom the Minstry of Justice, personal
cormmunication, 7 October 2018,

Polard, Ministry of [ustice (Winisters iwa Sprawiedlivaicl),
statement of the deputy Minister of Justice Fonferends
Mames fradhi achrany | pomacy dls ofizr" z udzistemn
wicerrinis b serm wdedlinwaii).

[epatrnent of |ustice and Equa lity, personal
communication, zz December zoqs.

Framce, Minister of |ustice (Minisiére de 5 justies), Budget
=008,

[enmark, Secreta rat for the Criminal Injuries Compensation
Eoard, peonal communication, 3 Ochober zon .

FRA Govg) Fundsments! Aghts: challenges snd
schicvermenisin 2oag, Litembaurg, Publicatiors Officeaf
the European Unian, zoqg {Publications Office); and FRA
{zon5) Vickinns of arinve in Ehe ELY the sxtentand nafure of
suppark far victines, Publications Office.

Victim Support Europe (zoag), [ ewszletter 21 June 2018,

Victirm Support Finknd, persaral comrmunistion,
24 October 2018, See alsa 'RIFlchat- pa brelu verkossa’,

Jbid, See 3 ko FRA (zons), Victies of chme in the ELY The
extent znd naturs of suppart for vicBies, Latermbourng,
Publicatiors Office.

FRA zoa8), Ensuringjustice for hate cime victims
prafessianz] perspectives, Luxembourg, Publications Office.

Ireland, Depatrment of Justice and Equa Iy, personal
communication, zz December zoqs.

[enmark, Ministry of Chidrena nd Social Affairs, personal
communication, & Decemberzoms,

Bulzaria, Alliance forProtection age inst Gender-bazed
Viclence (dnusre 25 23000005 A8 HECUWILE, OCHOEERHD NS
nans) &o18), ‘The State Agency for Child Protection and the
Allmnce for Protection against GenderBazed Vinlence join
efforts in protecting children® (epacassams sesnyus 23
2EKpUAE NE dzmeerna 0 A ALSRC 25 2RI E AR RECUALE,
OEHASEND HE PONG" SBSAUR FEE PO A & SLEE BT
deyama), Press release, zo April zoq8; Bulga ria, Mational

M etweark for Chikdren (Hayuossnns mpexs 23 deyams,
H) Gors), *Practices forchildfriendly hearingare

crpa nding (es SRuEammg 35 150 00 USLAVINSERE BT
dena oo paswupas ), Press releas e, 18 November zoné.

Eulariz, National Metwerk for Children (Hapawsans
Mgy 23 deyarns) (zond), Paedetriciare will betrs ined
how ta recognie winlence agairet chidren’ (8 wasam
neduzmpurne K3k 93 PRINUNESEM HFCNANE 8T JeuE),
Press releasze, 20 Movember zong.

Farrmare inforriation, s ee Portugues & Aszaciation

far Victinn Suppart zoag), *Project CARE - fletwrn b of
spech lized = upportto children and youngsters wictime of
= exual vialence',

Kowryimunda 2 [ @oag), ‘The police acquires specal
investigative tea mfor investigating cases of sexalabuse

g

28

a7
EE

o

w1

o2

k]

d

ob

w7

0z

o3

of children® (1 ararweanier amosra Edusn Avasgsmsn Qudda
v dagpstunan vmo Beasay ol e Kaxamainan s
madend, 3 Decernber zon &,

Announcerment of the Cammissionerforthe Protection

of the Rightz of the Child Leda Koursoumba regarding

the deckion of the Palice 40 s et up a specil imrestigating
unit to irvestigete allcases of sevuzalabue of minoe
{Avaralvesan s Emradman Noaaraaies e
Aworsapcrroan row Moo, Afdees Kovpmw e, owsspopsc
LE TRV ATSpaTn T gy vk © e ST a0 Sdmns
arverspu nsns auddors mow Bor dacpsowd dics no umabdan
asbavadsns kxranainane aundikad, 13 December zon &

United Kingdarm, Marthem Ireland Department of Justice
(zon&), Witness Charier A charter for witnesses of cime,
5 Juby zoas.

hid.

United Kingdarn, Seottish Gowernrnent (zong), Torsulztion
on the minimumage of criminal res porsibility’,
18 March zans.

U nited Kingdarn, Wictirn Suppart Scotk nd (2008, "oung
people inthe criminal justicesystem’, 91 June 2018,

United Matiors (UM, Committes on the Rights of theChild
(RO Gong), Loncluding obssrvafions an the combinsd
Ehird ba fifth perodic reparts of Slavakis,
CROJCSSVEA O 3-5, 20 July 2oné.

Slovakia, Com ltion for Children Sowakia (zoas),
Irnplzmentstion of the canvention an Ehe Aghis of the child
in Slavskiz: Complementary report 20072015, Bratiskva,

7 Julyzoag.

Far mare infarmation, see Eurioba ometer s urvey on
gender-bes ed violerce, Movember zo1s.

See European Commision &oi7), 2017 focuzedachions to
combat winlenceagairet wormen.

Eurapean Padrment izo &), Motion fora Resolutionon the
El accession o the lstanbul Conw ention on preventing and
combating violence 20 inst wamen, 18 November zons.

FR A {zen 8), Fundzmentz) Rights Repart 2018, Publications
Office, p.ays.

European Cornmizs ion (zo18), Prososs) for s Lowncl
Decisian on the signing, an behslf of the Furapesn Unian,
af the favncll of Eusope fanvention on preventing and
cambating vialence 2 gainst women and damesbic vialencs,
COMzoE) 1 firal, Bruss ek, 4 Maichzons,

European Institute for Gender Equality (EIGE) (zen ), "Howr
can improwed data collection help end wiolence against
wiomens, 30 March za1é.

EIGE Govd), Ananalysis of the Victire’ Rights Directive
frorna gender perpective.

Puetra, Group of Beperts on Action ageiret Violerce agrinst
Wornen and Domestic Violence §3REVER 2o &), Ausician
repart (GREVI 1, Staatanbefht Jsterrsich).

GREVID Shadowr Beport NEO-Cozlition, Au s WD -
Shadaw Repart ta SAEVK), Vienra, Septemberzons.

Courcil of Europe, Istanbul Convention, 4z tan zgainst
waren and domes it violence, providonal tretable for the
firsf [baseling) svaluston procedurs: 2ots-3a1a.

Partugal 'Pilat project, shelter for men esmping domestic
winlenc e (Lass-zbriga pars hamens vitlnas de vialSnads
daméstice avange comao expeniinds pllota em setembea),
o June zond,

Gowernrnental Councilfar the Bqu ity of Wamen and Men
(Radz vMdy pro movnost Zen z muild), Warking Group Men
ard Equality between Womenand Men (Pracovnd skuping
rouil & ravnast g0 5 pu i) (zon£), Repart on roen a nd
winlerce inthe Czech Republic® (Tprdvs Muil 3 ndsili v fecks
republice), 21 Octaber zo16.
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Council of Eurape, Thart of sansturss sod rabiflcsbions af
the lstsnbul fanvention,

Bulgaria, Ministry of Justice (Muruarmescmeo wa
npasocsduena) Zotd), Letter Mo, 08-00-28/50.05 2016
to theCenter for the Study of Democracy

(Mucma N2 af-00-2850. 05 2008 2. do Yewmepa 23
uscnsdsa e bE AeMOKESULE W), 30 September za16,

Cratia, Governmentof the Republic of Crozatia,
Office fariGender equality, personzl communication,
7 Movember zons.

Iniareece, a Special Law Drafting Camrmittes waz set upin
the Hellenic Minktry of Justice, Transparency and Human
Rights, withthe mardate of adapting the retiona | ke

to thecamvention’s prow sions. S22 G0 Bfengfz8z 2017,
Mingters | Deckonaperafzoz zai7.

Lisrembourg, Committes for the cooperation between
priofessionak warking agairst violence Comités do
conpération entre les professionnels dans e domaine dela
lutts contre 3 vialencs),

Ramanm, The National Agency for Bqual Opportunities
between Womenard Men (Agentiz Nz banzlf pentry
Egalitzte de Janse ntre Famel 51 Barbagl, ANES),

Cyprus, Meditermanean Iretitute of Gender Studies (zaas),
Mechaniza for sk management aod A5k assessment
¥R e Tude faaesians ko afoddynans K dovou);
Cyprus, Meditermanean Iretitute of Gender Studies

(zan &), Mapping and assessment of legislative nesds

zod requirsrents renderednecessary a3 5 result af the
signature and rmtificz tion of the Janventian an the previsian
zod cambating of vialence against wonen and damestic
vialence (harpravaduman ko adunAdyarn vaua Benxey

o U KB ot S TS TR ISR TR0 TTAGKUIT FAL ST TR
Lrmauacre Ko T sUacaan g Dlefioans v thv moddnepn
Kod T AT AT Unan TR Blots Kardr Toiu wunamey 5 NG
syrdacurarsy acsns i)

Betri, Austrizn Criminal Code Stafgesetzbuch) A zoga.

This legislation changed Art. 177 and At 17z of the Gerrzn
Penal Code Gimfgesetzbuch).

Seethe new Art 1840 of the German Peral Code, acoording to
the gath Act Amending the Peral Code - Improving Protection
of Sexnl Self-Determiration (Finfrigsfes fesefr rur
Arderung des Sirafpesefzbuches - Verbe sserung des Schutzes
ger seuellan Selbsibes immung), 4 Wavem ber zané.

Tirn Draono zoas), "Billte clarmp dowrn ondarmestic
violence, rape tabled in Parliament’, Waltz Taday,
zz Mowember zons,

Thi kege Btion amend the Criminal Code by intraducing

3 new At 3mf which criminalises ‘woyveurism’; s e
Belgiurn, Howse of Repres entatives, Law amending the
Crmiral Codeconcerning the criminaleztion of indece nt
assault Lob medifiant le Cade pénal ence qui concerne
Vincrimination del'sttentat 4 lz pudeng/ Wt fof wiizkoing van
kst Stratfwe thosk wat de strafhaar steling van de sanranding
vande eerbaarheid betre i), 1 February zong, Art. 8-

Spain, ‘Equality Committee Proposal mandating

3 Subcommitte ewithin the Equality Commgsion inorder to
form a State Pact onGender-Baz ed Violence' [Propuesta de
la Yamisian de lgualdad de creadan de unz Suboamisian,
sn &l sena de s misrns, pars wnPacto de Estado en rmaterls
de Winlencls de énera), Prezz release, 16 Decemberzom s,
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Amcessto justice including rights of crime victims

Report by Mik Muiznicks, Cornrnisioner for Huran Rights
of the Council of Europe, following his wis it to Paknd fiom ¢
to1z Febrimry, para. 133.

Grachal, B, &o1g), Rrsd wypowls kanwsnds

a zwalczaniy prremocy wobe o kablet?, fazetz
Wivborczz, 7 December zo&; Kowmlski, B, zoag),
‘Rzzd PiS prrygatowyis wypowls drenis kanwencii
antypzemacawsf, Oka Press, z Decemberzoné.

FRA Gon g, Vinlence against women: An El-wide survey,
Publications (ffice, p. 27

i pp. gz

Fora detailed prezentation and comparizon of court oiders,
zeevanderfa, 5, Miemi, )., Sosa, L, Ferreira, A and Baldry,
A fzong), Mapping the legidlafion and 355e sdng the impact
af Pratection Orders in the Eurapezn Wember Siztes,
Qisterwrijk, Vol Legal Publiehers.

Eurzpean Cornmizzion &o1s), The July infring zment=
rackage: kev dedslons, Fact sheet, Brissek, 2z July zoné.

Compare vander Az, 5, Miemi, )., 5osa, L, Ferreira, . and
Baldry, A. (zoag), Mapping the legislatian and assessing the
inpact af Prafection Orders in the Eurapean Member States,
Qisterwrijk, Vol Legal Publiehers.

The protocal can be acceszed via the website of the
Sooth nd palice.

The Belamnauthorities are currently evalumting the
sitimtiononthe basis of the Netional Action PRnan
combating allforme of gender-rebted vialence zaag-z014;
zee the website of the Iretitute for Equality betwreen
o en and men.

Vadirn Paleshchuk, Mapping the lege btion and 222222000
the irnpact of protection orders inthe European Member
States (POEMSY - Mational Repart Estoni, p.7.

The figures are based on data of the interwention centres
{Interventiansstellen™) regardingthe izsued barring orders.
Aee Annml Statistic far zons, maikble on thewebs e of
Wienna’s intervention centre.

Compa re Suzan va nder Az et al (zoig), Mapping the
legizktion and ass eszing the impact of Priotection Orders in
the Eurapean Member States.

Whirth, ). led) Eoa), Systen failue: Mzl vialence zgainst
wareen andchildren sz trestedby the legal system

in Hungary tadzy Buda pest, NANE Wornen's Rights
Aszociation and PATENT Azsocrtion Against Patriarchy.

The Carmizion proposal can be accessedwi the
Commission’s website.

UWHER, United Nations Popubktion Fund a nd Wlamer's
Refugee Cornrnission, lnitls) 55z ssmment repart Prafectlon
Asks far waren and gids in the Eurapean refuges and
migrant cisis.

Gareece, Arnesty Internationzl, ‘Nowhere safe: Refuges
wormen on the Greek islands live inconstart fear,
7lune zmé,

European Women's Lobby (EWL i2oa8), Frome canflict i
reace? Wamen's volce s - Recammendations an preventing
and carmbating vialzncs sgsinst refuge s women snd girls
an the rmave, Brissels, ERL
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Developments inthe implement ation of the
Conmvention on the Rights of Persons with Bisabilities ..

2.1, The CRPE and the EU: following up on the
concluding observations i wei i

22, ThaCRPDinEU Membear States: a decade on,
reflection drives raforim e s e o s ssss e e sessses

2.1, Taking recommendations on board in law
Amdip ol iy alkdnig . S RoR S R

Further clarity needed on promoting, protecting
and monitoring CRPE implementation .o e e e

3.1, FRA highlights unresolved challenges .
%32  Mational frameworks consolidate monitoring role ..

FRAZopINTonsg S0, . 00 5 S N, T . s e

Endiples 8. ol o R0 e, BTSN TR BRES e
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UN & CoE

12 January - Special Rapparte ur on the dghts

af persans with disabilities publizhes e part an
right of persons with disabilities to participate in
decisian-making

EU

g February - Furape an Padiament (EP) publishe s the Eurapean
Implementation Azse szme it 2n the implene it ation of the

United Matians (UM) Canwertian anthe Rights of Persans with
Dizabil tie s (CRPDY with regard 2 the concluding obse reation s of
the UM Carnmittee anthe Rights of Persans with Disabilities (CRRD
Camrmittes]

2 hpnl - CRPD Committee publishe s concluding
abservations anthe initizl repart of Partugal znd
publishes list of issues an the initial report of ltaky

19 May - CRPD Cammittee publishe s concluding
abzereationz an the initial e part of Lithuania

17 Miay - CRPD Carmittes publizhe s cancluding
abservations an the initial repart of Slavakia

10 Mzy - Eurapean Ombuodsman apens an own-intiztive inquiry
(D4 /2 méfEA) an the treatme nt of persans with disabilitie s under
the |aint Sickness Insurance Scheme (J515)

11 Miay - Finland ratifies the (RPD as 26 of the 28 Ell Member States

14 Jure - the hMetherlands ratifies the CRPD 3z 29 of the 28 B
Miember Sates

1% August - Special Rapparte uran the fghts

of persans with disabilities publishes e part an
dizability-inclusive palicies

26 August - CRPD Committes adopts General
Camment Ma. 5 an Artice £ Warme n with
dizzabilties) of the C(RPD and Gererl Comment Mo, 4
an Article 24 (Education) of the CRPL and publizhes
Guidelines an independe nt ranitaring framewarks
and their participation in the wark of the committes

7 July = EP adapts a msalution an the impleme ntation of the CRPD
with a special focus an the concluding abservations of the
CRPD Carnmitbee

& Qctabar- CRPD Committes finds that significant
cuts ta zacial berefits in the United Kingdarm meet
the threshold of grave or oy stematic violations of

the rights of persons with dizabilities

2 Saptember-Advacate Gereral Wahl of the Caurt of Justice of the
European U nian (CJEU) delivers an apinian (Opinion Pracedure 5 f15]
concluding that the EU has exclusive competence ta canclude the
Miamake sh Tre aty to facilit ate aceess to publishe d works far persans
wha ar blind, visuzlly inpaired ar athereize print dizabled

14 September- Eurapean Commizsion adopts s prapozals for

3 megulztion an the cross-bardereschange of acessibke farmat
capies and dire dive an permitte d uses of warks far persans wha ae
blind, visually impaired or print disabled

50 Mavember- Cauncil of Europe adapts Strate gy an
the Rights of Persans with Disabiltke s 2o7 2023

24 Dctaber- EF adopts Dirctive an the Accessibility of Website s and
Miobile Applications of Public Se ctor Bodies

10744/17 ADD 2
ANNEX

PN/sl 66

DGD 2C EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149054&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Developments in the

implementation of the
Convention on the Rights of
Persons with Disabilities

Ten vears after the United Natfons (N} General Assembly adopted the Convention an the Rights of Persans with
Disabilittes (CRPOL the convention continues fo spur significant legal and palicy changes in the U and /ts Member
States, As affention gradualfy shifts from the first wave of fRPO-related reforms to consalidating progress mads,
the recommendations of review and complaints rrechanisms at the Infernational, Eoropean and natienal levels are
increasingly fmnpovtant in identifying persbting implementation gaps. Manftoring frameworks established tnder
Article 55 (2} of the convention can be essential tools to drive follow-up of these recomerend ations, particolarhy
thase stemming from reviews by the CRPD Dommittes - but they require Independence. resources and solid legal

fourndations to carmy ouf their tasks effectivehy,

The CRPD and the EU:
following up on the
concluding observations

In Septernber zo15, the CRPD Cornmittes poblished
its assessment of the EU's progress in implementing
the CRPD! Developments at EU level in 2016 focused
on efforts to follow up on the committes’s wide-
ranging  recommendations  (called  ‘concluding
observations"). These developments highlight that,
despite not being legally binding, concluding obser-
vationzare important interpretative tools and provide
clear guidence on fulfilling coreention obligations
to States parties, on which they can ac. Further
infarrmation on developrient s relating to discrimina-

9.1,

B tion based on disability is provided in Chapter 2 on

Equality and non-dizcrimination.

Of particular importance in 2o were steps to
zddress the three recormmendstions on whose
implementation the CRPD Committee requested
that the EU report back by Septernber zovs, These
are the concluding observations on the decleetion
of competence; on the European Accessibility Act;
and on the EU Femework to promote, protect
and monitor the implementation of the CRFD (EU
Framework) established under Article 33 (2) of the
convention. In its responseto the committes, sent in

Janmry zo1z the European Commission announced
that an updated overview of EU legal acts referring
to zspects of the CRPD would be published a5 an
annex to the progress report on the Europesn
Diszbility Stretegy zo1o-zozo. R also highlighted
the publication of the proposs| for the European
Accessibility Ad in Decemnber zo15. However, with
dizcussions continuing in both the Councl and the
Europesn Parliament, there is as yet no timeframe
for its adoption. Section oz.1 covers issues relating
to the Europesn Commission's withdewal from
the EU Framewark.

The CRPD Committee’s recommendations, however,
reach far beyond the three aress identified for
urgent reform. Stretching across the full scope of
El competence, the concluding observations call
for wide-ranging legal and policy initistives that
touch on the responsibilities and activities of all the
EU's institutions and bodies Maoreover, it iz a mixed
agreement’ covering some areas over which the EU
haz authaority and zome for which Mermber States are
responsible, so responzibility for implemertation rests
with boththe B andthe Member States, and requires
close cooperation between them =

Against this backdrop, & few examples of legislative,
policy and complaints-related developmerts serve to
highlight some of the steps EU institutions took inzo16

223
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torespondtothe CRPD Committee’s recammendstions
withintheir respective mandates andactivities. These
examples underline two key ways in which the CRPD
iz driving proceszes of change at both the EU and
national levels (seealso Section o.2)

« Many intiatives specifically refer to individual rec-
ommendations from the CRPD Committee. This
emphasizes that the concduding observations can
act az a blueprint for what the EU must doto fulfil
it = abligationz underthe CRPD.

¢ The activities and judgmerts of complaints mech-
anisms, both judicie| and non-judicial, refer to the
standards set ot in the corvention. This helps to
clarify the scope of CRPD obligations and how they
are tobe met.

Onthelegislative side, themaindevelopments concern
acceszibility  of information and  communications
Four years after the proposal was first presented,
the EU adopted the Directive on the accessibility of
websites and mobile applications of public sector
bodies (Web Accessibility Directive) in Octaber 20164
Part of a package including the proposed Europesn
Accessibility Act and revision of the Audiovisual Media
Services Directive® the Web Accessibility Directive will
require websites and apps of public sector bodies -
ranging  from public administrations and  police
departments to public hospitals and universities - to
meet common accessibility standards #

"Todzy, we have epsured that e-government is srcessible
to everyone. fust 35 physica government bulidings should
be zcressible, so should the digitsl gatewsys. L] But the
internet is far more than government websites sod zpps.
We need reform slso for the private world of services, from
banks totelevision stations to private hospitals. [ hope

that we can soon sdopt the Evropesn Aocessibility Acd, 5o
that both pubiic and private services sre srcessible to s
our chizens.”

Lifa Charansovd, MER, Rappor feur For fhe Girsc flve of the Furopean

Fariament and of the Louncil on the accessibilify of fhe websifes and
mehile applications of public secfor bodies, 28 Oc fober 2618

Refleding concerns about possible implemertation
gaps, the directive includes & series of meazures to
enzure that its provisions becom e reality. Public sector
bodies will hawe to regularky update an “accessibility
statemert” on the complisnce of their websites and
apps with the directive, and establish a feedback
mechanism to allow users to report compliance
izzues and request content that remains inaccessible
Moreover, they must provide 3 link toan ‘enforcement
procedure’ for complaints about  unsatisfactory
responses to feedback or requests for information?
Frorm its side, the European Commizsion will adopt
implernenting acts establishing a methodology for
monitoring conformity with the directive. Member

Hates have until = September zo18to incorporate the
directivie into their national legizlation.

In addition, in September the European Comrmission
adopted two legislative proposals focused on helping
people with wisual impairments access published
works, including speciz | format books, sudio booksand
cther print material ® Part of the Commission’s Digital
Single Market Strateqy? the proposals would create
exceptions to copyrights to increasze the availability
of publications in accessible formats. The explanatory
memoranda for both proposals make specific reference
tothe CRPDandthe EU Charter of Fundamental Rights,
arguing that these commitments justify restrictionsz on
the property rights of rights holders.

These proposals link directhy to mowves for the EU to
become & party to the Marrakesh Tresty to facili-
tate access to published works for persons who are
blind, visually impsired or othemwize prirt dissbled
{Marrakesh Treaty)™ In September zois, the CRPD
Comrnittee  specifically  recommended ratifying it
Although the EU signed the treaty in April zo14, seven
Ell tlember Satez (the Czech Republic, Finland,
France, Hungary, Lithuania, Romania and the United
Kingdom have oppazed ratification, arguing that the
EU does not have exclusive competence’ to accept it
Followinga Europesn Commission request tothe Court
of Justice of the Eurapean Unian (CJEU) for an apinian,
in September zo16 the Advocate General proposed
that the court answerthe Commizsion by finding that
the EU "has excusive competence to concdude the
Marrakesh Treaty"™ Shauld the CJEU follow this pro-
posal in its final opinion, this would give significant
impetus to finalising the EU's accession to the treaty,
the second dizability-related international agreement
whichthe EU itself s ccept s

The European Parliament adopted a relevant resalution
in July zo16M Although not legally binding, it gave
a strong signel of the parliament’s commitment to
following up on the CRPD Committee’s concluding
obzervations. Addreszzsing the full range of the
committee’s recommendations, the resolution covers
both the importance of an owverarching & pprosch
to CRPD implementation - such as taking measures
“to mainstream dizability in all legizlation, policies
and strategies" - and specific actions - far example,
to support migrant wornen and girls with disabilities
“to develop skills that would give them opportunities
to obtain suitable employment™ Section 93 covers
recormmendations  concerning the EL Framework
Importantly, organisstions that represent perzons
with disabilities were actively involved throughoot the
process of preparing the report for adoption, reflecting
the mothing about uz, withowt us" philosophy enshrined
inthe CRPD™
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Promising practice

Promoting e qual access for travellers
with disabilitie s

sure
ween EU

helping toincrease 1;
in the are i

EU Drizability
project will runfor 18 m fram Febroary

th drnin

In terms of policy, the key focus was on the mid4term
review, now termed progress report, of the European
Disability Strateqy 20102020 The progress report
wias postponed until zo16 to allow it to take the CRPD
Committes’s concluding observations into account, and
had not been published by year end. FRA contributed to
the conzubkation on the review in March, highlighting sew-
eral izsuesthat could betakenintoaccount in the review,
including strengthening mechanizms for invalving disa-
bled persons’ organisations (DPOs); specific measures
addrezsing violence against women and children with
dizabilities; and a ctions targeting disability hate crime.

Mare braadly, the CRPD Committee’sfocusonthebros d
relevance of the corvention across EU policymaking
wa s reflected inthe Commission’s preliminsry outline
of the proposed European Pillar of Social Right s
Acknowledging the barmers that  persons with
dizabilities face in employment - particularly linked
to inaccessible workplaces, tax-benefit dizincentives
and a lack of support services - the outline highlights
the impordance of ensuring ensbling services and
basic income securty. While welcomning the outline in
principle, several civil society organisstions criticized
the focus on dizability benefits, and called for the
rights of persons with dissbilities to be mainstreamed
throughout the proposed pillar, in line with the CRPDM

EU institutionswitha mandatetoreceivea ndinvestigate
complairts alzo used these powers to respond to the

concluding observations. These irwvesigations help
draw attention to the EU's obligations ta implement
the provizions of the CRPD within itz own workings as
a public administration, a5 well a5 through itz law- 2 nd
policymaking. For its part, the Committee of Petitions
of the Europesn Parliamert (PETI Committes) updated
itz zong study on it protection role in the context of
implementing the CRPD.> Complemented by a putlic
workshop and a PETI Comnmittee debate on petitions
about dizability issues® both now established az an
annual practice, the study underlines the committes's
incressing focus on disability issues.

The European Ombudsman’s mandate is limited to
irvestigating maladministration inthe ED's institutions
and other bodiez. 5he initiated an own-initiative
inquiry and two strateqgic initiatives explicithy linked
to following up on the concluding observations. Such
actions can serve asz examples for ombudsperzons at
the national level.

In January and February, the Ombudsran twice wrote
tothe European Cammizsion asking for information on
hiowe it will give effed to two concluding observations:
one concerning  accessibility  for  persons  with
dizabilities of websites and online tools managed
by the Europesn Comrnission®  and the other
concerning inclusive education at European Schools
for children of EU staff® In itz response on website
accessibility, the Commission stated that most of
its webzites are compliant with the Web Cortent
Accessibility Guidelines, and it highlighted some of
the steps it iz taking to enhance accessibilitys On
incluzive education, the Commission reiterated that
the European 5Schools are not part of the EU public
administration, but noted zome of the additionsl
support avaikble for children with disabilities.>*

Im addition, in May the Ombudsman opened an own-
initiative inquiry on whether or not the treatmert of
persons with dizabilities under the EU's Joint Sickness
Inzurance Scheme (J5I5) complies with the CRPD The
inquiry followed two complaints submitted by EU staff
members whoze children have dizabilties. In writing to
the President of the European Commission requesting
information an how the Carnmizsion will follow up the
CRPD Committee’s recommendation in this area, the
Ombudsman hinted that there is potertial for 2 “maore
ambitious approach” on thiz issue than the "marginal
scope for improvement” identified with regard ta
website accessibility and the European Schools®® The
Carmmissian’s response highlighted that the SIS is onby
one component ofthe BU's effortstoimplementthe CRPD
with resped to its workforce, alongside ather financial
benefts to cover additional costs associated with an
impairmert ® Furthermore, the Commission announced
itz readiness to examine the application of the 515 in
relation to disability-related health needs, with the
imolvernent of persans with disabilties and for DPOs.
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FRA ACTIVITY

FRA evidence supports UN work on
rights of persons with disabilities

Inaddition toits reports, FRA draws onits body of
evidence to provide country-specific a nd t hernatic
input to the monitoring work and consultations of
iternational badies. In 2016, FRA submitted three
cortributions to the UM Special Rapporteur on
the rights of persons with disabilities in relstion
to zocial protection, the right to participate in
decision-making and provizion of support to
personswithdisabilities. FRAalsoprovidedwritten
input to the CRPD Committee on the right to live
independently and be included inthe community,
and on national implemn entation and monitoring
and to the UM Office of the High Commiszioner
for Human Rights (OHCHR) on equality and non-
dizcrimination for persons with disabilities.

ANFRA input to the UN Special Rappartsur iz availabls ender the
Fespe bive “loivs i focus; FRA Input to the CRPD Sommittes ir

avajlable o the commit s wehsits; FRA Input e SHEHR i
available on the dizability rection of the CHOHR websits,

g.2. The CRPD in EU Member
States: a decade on,
reflection drives reform

"Ten years ago the global community witnessed the
adoption of the first international treaty on the fghts of
persons of disabilitles from a bumarn rghts-based approach.
[0 The Convention fas given wisibility to e rofits of
persons with disabiities at a focall rational, and intermational
Jewel However ] many persons with disabdities continue
te face sigrificant barders In the enjoyment of their rights,

In particwar womes with disaliities and those belonging to
historically disciminated groups.”

Lfafaling Devandas Aguilar, U Special Rapparfeur on the ghls of persons
with disabilifics, Specch af 2008 Social Forum, 3 0 fober 2018

The UM General Assermbly adopted the CRPD in
Decernber zoo62 In the 10 years since then, the
convention has consistertly spurred significant legal
and policy changes across the EU Member Sates
Evidence from zot6 illustrates thet reforms are
increasingly drawing on experience gained both
nationally and internationally from developing and
implementing measures to implement the CRPDLT hus,
itreiteratestherole of twin drivers of chenge: quidance
from the CRPD Committee, whether as concluding
obzervations, genersl comment = or inquiries; and the
growing body of national and Europesn case law that
makes reference to the corvention.

Thiziz reflected inthe most prominent development in
z076: ratification of the CRPD by Finland - which alzo
ratified the Optional Pratocol to the Convention - and

the Netherlands, leaving Ireland as the only Member
State still to do so. Both ratifications mark the end of
significant reform processes to bring retional legsl
frameworks inline with the provisions of the CRPD. The
Dutch Act implementingthe CRPD included & packsge
of leqgizlative amendments inareas 3z varied az non-
discrimination, elections, social support, participation
and youth® Similarly, before ratifying the convention,
Finla nd finalized legislative amendmentsto the Ad on
special care for persons with intellectual disabilties,
to meet the CRPD requirernents on the right to liberty
and security of the person?® This issue was discussed
in FRA's Fundsments! Rights Report 20163

FRA ACTIVITY

Highlighting barriers faced by
rmigrants with disabilities

Article 11 of the CRPD, on situations of risk and
hurnanitarian emergencies, requires States parties
to the corvention to "take, in accordance with
their obligations under international law, including
irternational humanitarian law and international
hurnan rights law, all necessary measures to
ensure the protection and safety of persons with
dizabilities in situations of rizk, including situations
of armed conflict fand] humanitarian emnergences".

Every rmonth, FRA  collects dats on the
fundarmental rights situstion of people arrving
in Member States that are particularly affected
by large migration movemnents. In August, FRA
focused specifically on the situation of migrarts
with disshilities. The findings highlight that there
iza lack of formal procedures to identify migrant =
and refugeesz with disabilities, with significant
knock-on effects for the provision of targeted
support and assistance. They alzo indicate that
identification of, and support for, persons with
disabilities relies heavily on the expertise and
knowledage of individual staff. Howewer, a lack
of relevant training can impede the identification
of impairmerts, particularky those that are less
imrediateby vizible,

For mocg information, ses FRAT Sugqust 2o & Thamatic Foous o

[ migrants with dizab il and Chapter 5 of the presest repart

g.21. Taking recommendations on
board in law and policymaking

Maore broa dly, the trend forreflection is exermplified by
looking at reforms in five key areas:

¢ strategies and action plans for implementing the
CRPD;

¢ education (Article z4);

+ participation in political and public life (Article 2g);
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+ accessibility (Article o)

+ living independently and being incuded in the
community CArticle 1g).

These issues are the subjed of existing or forthcoming
general comment s by the CRPD Committes, and they
are increasingly addressed from the perspective of
the general principle of non-discrimination?® Motabhy,
they have also featured consistertly in FRA's annual
Fundamertal Rights Reports, signifying their place at
the heart of national efforts toimplement the CRPD.One
mainstay of national actions to implement the CRPD iz
strategies or action plans related tothe right s of persons
with dizabilities. Rather than new national action plans,
such as those adopted in Bulgaria and Romania (see
Table o), much activity now focuszes on evaluating
existing action plans and developing their successors. As
part of the Swedish Strategy far the implementation of
dizability policy® the country’s Agency for Participatian
aralysed developments in national dizability policy
acrozz all state authoritiez during itz 20112018
implernentation period. The  evaluation  highlighted
that, while there has been positive change inthe areas
of art and culture, media, irformation technology and
transport, progress in improving physical accessibility
and acceszto the labour market has been slow?

One obvious way to take such evalustions further iz
tofeed the results into the development of follow-up

strategies. The German government built onthe findings
of the zo14 evaluation of its previous strategy, as well
as the CRPD Committee’s concluding observations® in
developingits second Mationala clion planto implerment
the CRPDZ The plan is built around 175 measures in 13
area s, inchdingw ok, education, mobility, rebabiltation
and health, social and poltical participstion, and - as
a new area - awareness raizing. The German Institute
for Humnan Right s welcomed it 2z marking 2 “quantum
leap" farward in canceptual terms. The institute, which
iz the monitoring body under Articde 33 (2) of the
corvertion, did however express concern that the plan
lacks sufficient proposals to address issues such as
coercion in the psychiatric system, reforms of electoral
law = which excludes certain groups of personz with
dizabilities framthe right tovote - and the scaling down
of zheltered workshops#

The Council of Burope’s 2017—=023 Hrategy onthe Rights
of Perzons with Dizabilities, adopted in Mowvern ber, can
support efforts at the national level #® Drawing on the
evaluation of the zoof-zo1s strategy itz priority
sreas (equality snd non-discriminstion; swareness
raizing; accessibility; egqual recognition before the
law; and freedorn from exploitation, violence and
abuse) and cross-cutting  issues  (participation,
cooperation and coordination; universal design and
rea sona ble accorn modation; gender equality; muliple
dizcrimination; and education 2 nd training) reflect FRA
input during the developrnent of the strategy.

Tabke ga: Strategies and action plars relevant to the (RPD adopted inzo16, by EU MemberState

Member State Strateay araction plan

Walloon region, French-speaking community and Brussels-Capital region: Cross-sectional au-

BE . .
tism plan (Plan Transwverssl dutisme)

BG Mational strategy for the persons with disabilities 20162020 (Hsyuonanys cmpsmezua 55
XOPEME C S eMIsHUA 2096-2020 2.
Second Mational action planto implement the UM Corvention on the Rights of Perzons

DE with Disabilities (Mationaler dktonsplzn 2.0 der Bundesreqierung zur Umsetzung der
U-Bebindertenrechits konvention)

B Comprehenszive planfor supparting families 20152017 (Plan intears! de dpoyo 5 5 Familis
20952017}

KD Mational strategy: a society without barriers for persons with disabilities 20182020 (Strateqis
nationsls 0 soclelste f5r5 barfere pentru persoznele cu dizabiltiti 2096-2020)
lJpdates to Mational programme for the development of living conditions for citizens with

SK disabilities 2014-2020 (Wrodn i program rozvolaiivotngch podmienok obanow so sdravotmim
postihnutim n roky 2014 - 2020)
Scottish Government, A fairer >cotland for dissbled people - our delivery plantozoziforthe
United Mations Corvention onthe Rights of Personswith Disabilties

e Morthern Ireland physical and sensory disability strategy andaction plan extendedto zo17

Source:  FRA zata

Marthern Ireland, Lctive lving no limits 20162021
Wielsh Governmert, Together for mental health: delivery plan zo6-z01g

Adtion against hate: the UK government s plan for tackling hate crime

2247
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Turningto specificarticles of the convertion, the CRPD
Comnriittee strengthened itz guidance on obligations
under the corvention through the publication of two
further general cormrments, on women and girls with
disahbilities (Article 61 and on inclusive education
[Article 244 That on inclusive education reflects an
area of persistent concern for the committee, which
haz repeatedhy highlighted onagoing segregstion of
children with disabilities in the education systems
of HI Member Statess Of paticular note are the
concrete measures to implemernt indusive education
at the natioral level spelled out by the committee
They include ensuring that responsibility for the
education of persons with disabilities rests with the
education ministry, rather than socal welfare or
health; introducing & substantive right to inclsive
education within the legislative framework; and
the development of an educational sector plan in
conjunctionwith DP 0z 3%

“Inciusion involves zccess to and progress in igh-quality
formal and informal education without discrming tion. [}
Stztes partles should respect, protect and fuifil ez ch of
the essentisl festures of the rght to Inclusive education:
avallabliity, accessibiity, acceptability adsptahiity”

CRPG Commil Bze, Seneral commenf Mo g - Arficle 2q Right fo inchisive
sducafion CRPGTGNMA, 3 Seplember 2008, paras o and 38

Ongoingdevelopmentswit hinEl Member States reflect
several of these measures, Correspondingtothe general
comment’s focus on reasonable  accommodation,
3 proposal by the French Community in Belgium aims
to chrify how accommodations for pupils with special
needs’ are spplied for and reviewed4® The country's
equality body, however, highlighted that provision of
reasonable accommodstion is an obligation under the
CRPD rather than & possibility, asthe current proposal
implies® The equality body also expressed concern
that that the proposal failz to reflect the homan
rights-bssed approach to disability and that it was not
subject to accessible public consultation in line with
Article 4 (3) of the corvention. These reflect recurring
criticizmz of legislative and policy developrm ents linked
to CRPD im plementation.«

Achieving inclusive educstion requires more than
a robust legislative framework, however. One key
tazk iz devising and providing targeted training,
a repeated recornmendation in the general comment.
In this vein, the United Kingdom Equality and Human
Rights Cormmission developed an online training kit
to help schools fulfil their duty to provide reasonable
sccommodations  for  learners with  dissbilities.
Structured in several moddles, # includes practical
activities to increase knowledge of reaszonable
accommodation and incluzive teaching strategies 4%
A praject in Croatia supported by the Europesn Social
Fund addresses another crucial element: adequate
azzistance from qualified staff. For the school year

20182017, the project will fund 2,030 teaching
assistants supporting 2,268 student = with disabilties
inprimary and secondary schoolss

Promising practice

Developing self-advocacy skills of
persons with disabilities

The potential for general commertsto sha pe national
leqislation over the longer term is underlined by the
ongoing influence of the CRPD Cormmittess first two
comment s onlegalcapacity (Article 12 )a nda ceessibility
fArticle o), published inzow. A cazein point is reforms
related to realizing the right to political participation.
On legal capacity, the committee forcefully reiterated
the importance of ensuring that people deprived
of legal capacity do not a5 & consequence lose the
right to wote ™ Concerning accessibilty, it highlighted
that people with disabilties cannot exercise the
right to political participation without accessible
voting procedures, facilities and materials.® FRA first
looked at the legal capacty side in a zo1o report®
and has tracked developments in both areas since, in
particular through the developrert of human rights
indicators on the right to political paricipstion of
persons with dizabilities 54

Reforms in Denmark address both capacity and
accessibility concerns. legsl amendments mean that
persons under full legal guardia nship are now entitled
towvote and run for election in municipal, regional and
European Parliament elections® The amendmert,
how ever, highlights the challenge of severing often
long-standing and deeply rooted links between legal
capacity and the right to vote: it does not grant the
right to wvote in elections to the Danizh Parliament or
referendums, as this would, sccording to the Ministry
of Justice, wioletethe country's constitution.

Although less likely to come up against such legal
barriers, making elections more accessible has
also proved & challenge. Further proposed reforms
to Danish electoral law  provide persons  with
“immedistely ascertainable or documentable physical
ar mental disabilities" with the right to be aszisted in
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voting by & person chosen by them, without this being
overseen by polling station officials, if they express
thiz wish explicitly and unarmbiguoushy, Officials would
nevertheless retainthe power to judge whether or not
persons with disabilities explicithy and unam biguoushy
express this wish® Moreover, one of the reforms
tied to Dutch ratification of the CRPD obliges local
authorities to make poling stations accesszible to
persons with disabilities ® Thiz is an im proverment an
the previous requiremert, highlighted in FRA's 2014
repor, forat least one infour polling stationsto be “as
arcessible a3 possible”s® Howewer, no detail is given
on what makes & polling station accessible or what
criteriz will be usedto assess a coessibility.

Aowzy from elections, the range of Member State
action to improve accessibility reflects the role of
accessibilty in realising CRPD provisions across
different aress of life. Inline with calls from the CRPD
Cornrnittes to view accessibility in the context of
non-discrimination, the end of transitional provisions
rmeant that it has been possible since January to claim
compensation in Austria if buildings or transport
facilties are not barrier-free, with exemptions where
theremoval of barriers wouldrequire dispropartionate
effort=.® In the area of houzing, Hungary incres zed
the value of the allose nee for ensuring & coessibility
from HUF 1go,0o00 (£ 4g90), daimable only once,
ta HUF zoo,000 (€ g8a), which can be requested
every 10 yesrs.

Accessibility isalzoanares where nations | jurisprudence
is aiving further impetus to CRPD implementation.
A Bulgarian applicant with physical impairments
claimed financial compensation for damages suffered
asaconzequence of inaccessible court premizes, which
meant he -2 wheelchair user - needed the help of two
people to enter the building ® Again drawing an the
principle of equal treatrmert, the court found that, as
there was no way for persons using wheelchairs to
enter or move around the building withouwt help, the
applicant’z right to equal trestmert had been violsted.
Howewer, the court did not make reference to the
CRPD, athough the applicart explicithy mertioned its
provisions concerning discriminstion onthe grounds of
dizability and accessibility.

The subject of the CRPD Committes’s next genersl
comment will be the right to live independertly
and be included in the community (Article 1g). In
preparation, the committee held 2 day of general
discussion in April 2016, at which FRA joined a wide
range of other stakeholders and presented its work
on the transition from instibutional to comruonity-
based support for persons with  disabilities, or
de-instit ttionalisstion, and developing hurnan right s
indicators on Artide 1%

One izzue likehy to festure prominerthy in the general
comrment is appropriste and adequate funding to
ensure individuslized support in the community.
This iz particularby zalient for the EU, given concerns
expressed in & report prepared for the Europesn
Parliament that European Stroctural and Irvestment
Funds (ESIF) have previously “been used to perpet uate
the institutionalisation of people with disabilities"#
The zog4-z0z0 E5IF funding period irtroduced ex arte
condition=* - requiremert sthat must befulfilled before
funds can be dishursed They provide an important
new et of safequards. The next challenge iz to heed
the CRPD Cammittee’s call for the Union “to strengthen
the monitaring of the use of the ESIF[.]to enzure that
they are used stricthy for the development of support
services for persons with dizabilities [ ] andnotforthe
redevelopment or expansion of institutions"#

An essential asped of effective monitoring will be
thorough and systematic data on how E5IF are used.
Several initiatives in 2016 show the range of possible
evidence and relevard acors. In its cormplaints-
receiving capacty, the PETI Committee imvestigated
the use of ESIF in Slowalda and highlighted key
considerations far achieving de-instittionalisation,
ranging from close coordinetion of EXFfunded
projects to improving the accessibility of mainstream
services.® From the civil society side, the independent
intiative Cormrnunity Living for Europe: Structural
FundsWatch monitorsthe use of E5IF in the transition
fram institutional care to community-based living,
including by collecting information on innovative uses
of thefunds inthizarea.® For s part, FRA's indicators
and fieldwork on Aicle 19 both look extensively at
the use of E5IF in de-institutionalisstion.

At the national lewel, too, funding for independent
living remains & concern. Following  complaints
that cutz to social benefits in the United Kingdam
disproportionately affected persons with disabilities,
the CRPD Committee set up a corfidential inquiny
under Article & of the Optional Protocaol to the CRPD,
the first such process since the corvention entered
into force. Following wide-ranging consultations, the
corrittes found that the consequences of welfare
reforms enacted since zo1o meet “the threshold of
grave or systematic violations of the nghts of perzoans
with dizabilities" # Concerning independert living in
particular, the committes found that the benefit cuts
and stricter eligibility criteria had “limited the right
of persons with disabilities to choose their residence
on an equal basiz with athers" and hindered the
de-institutionalization procesz s More positively, draft
reformz to the law on long-term care inzurance in
Lizcembourg aim to simplify corrent procedures for
evaluating individuals” suppart needs and to better
match services offered to the needs of each persan,
as part of @ wider effort to reinforce individualisation
at all levels of care®
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Fromising practice

Preventing violence against persons
with intellectual disabil

The Partuguese N nal Fe an
ida and the Publi
in partnership with the I
Eehabi and t
tion  of

lewith intell
training modu

Looking finally at national case law, two judgmerts
concerning  the definition of disability illustrate
how interlinkz ges between national and Europesn
Jurisprudence and the CRPD help to carnfy the scope
of the cormvention’s obligations. Both cases concern
discrimination based on disability inemployment, and
they draw directly onthe CJEU's irterpretation of the
Employment Equality Directive in light of the CEFD.
In the first, the Employment Appeal Tribunal in the
United Kingdom relied on the definition of disability
zet out in Article 1 of the CRPD to interpret the much
narrower concept of disability established in the 2o
Equality Act™ In his reasoning, the judge referenced
the RE Danmark v Densk Amennyttiot Boligselsksb
judgment, inwhichthe CJEU szzerted that, with regard
to the Employment Equality Directive, the “concept
of disability’ must be understood sz referring to"
Article 1 of the CRPD™

The second case was brought by a man who had been
rejected fora postionasa driving instroctor on accoo it
of his weight™ A Bagian labour tribunal employed the
same judgmert when ruling. Upholding his complaint,
the judge stated that, while obesity iz not iself
a protected characteristic, the wording of Article 1o0fthe
CRPD means that an employee's obesity can constitute
a dizability if it results in a limitation, resulting in long-
term physical, mental or psychologicalimpairmert. That
would make it a protedted charaderistic. Notably, the
judge did nat rmake reference to the zo14 Kaltoft casze,
which specifically addressed the question of when
obesity can constitute disability for purposes of the
Employment Equality Directive™ European Commission-
funded training for members of the judiciary and legal

practitioners on EU dizability law and the CRPD builds
capacity concerning the interlinkages between UM, EU
and national standards 7

9.3. Further clarity needed
on promeoting,
protecting and
menitoring CRPD
implementation

Whenthe CRPDwas adoptedin zoof, the requirement
far national rontoring set oot in Article =3 (2) was
identified az one of the new convertion's most
novel features. Understanding and implermerting
what iz required of the bodies tazsked under this
article with promoting, protecting and monitoring
CRPD implementation has long posed a challenge,
both to States parties tasked with establishing these
frameworks and to the frameworks themsebes
Concluding observations consistertly highlight iszues
regarding independence  and  resources™  Other
difficultiez incude the need far a legal basziz for
frameworks and common understanding of their main
tazks, az regularly illustrated in FRAS Fundamental
Rights Reports as well a5 inthe a gency s legal opinion
publizhed in May 201622

GQuidance from the CREPD Committee published in
Septemnber zo16 setz out responses to many of
these questions® On resources and a legal bazis, the
committees position is clear: the duty to maintain
frameworks set ot in Article 33 (2) requires Hates
partiestoensure boththatthe “ronitoring frarmework
has a stable institutional basis which allows it to
properly operate overtime" and thatit is "appropristely
funded and resourced (technical and hurnan expertise)
through allacations from the nationa| budget™ @

On other izzuez, however the guidelines refled
persistert  difficulties in living up to the spirt of
Aide =z (2). For example frameworks should
include tasks to promote, protect and monitor the
implemertation of the CRPD. The guidelines bring
together previows suggestionsfortasks put forthduring
the draftingof the canvention and athers that the Office
of the High Comriszioner for Homan Right = made later
{zee Table 02)® These tasks incdude a wide range of
research, scrutiny, complaints-based, advocaoy and
awareness-raizingactivities. Carnying thern aut is likely
to prove challenging for frameworks, given the wide
scope of the CRPD'S provisions.

Sirnilarky, questions remain regarding the requirernent
for independence. While the corvention itself speaks
of “a framewark" including “one or more independent
mechanisms, a3 appropriste”, the guidelines refer
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Tablz 9.2: Tasks of fmmewarks to promote, protect and monitor implementation of the CRPD

CRPE Committee Guidelings on independ ent manitering framewerks and theirparticipation inthe work of the committee

Raizsing awareness of the corvention, capacity building and training initiative s

Regular zcrtiny of existing national legislation, regulation and practices as well a5 draft bills and ather
proposals, to ensurethet they are consistent with convertion requirernents

Fromote

Encauraging the rat fication of international human right=z instrurent =
Undertaking or facilitating research on the impact of the convertion or of rational legislation

Providing technical adwvice to public authorities and other entities on implementingthe corvention

lzzuing reports ot their own initiative, orwhen requested by a third party ora public authority

Cortributing to the reports that States parties are required to submit to United Mations bodies and committees

Coopersting with international, regional and other national hurnan rights institutions

Considering individus | or group complaints alleging breaches of the corvention

Feferring cazestothe courts

Participating in judicial proceedings

Frotect

Conducting inquiries

lzzuing reports related to cornplaints received and com plaints processes

Developing indicators and benchrarks

Manitar

Source:
in the wark of the Cammitres)

throughout to “independent monitoring frameworks"
when dizcussing Article 33 (2) bodies® This shift
in terminology zeerms to move the independence
requirement from “one or more mechanisms" to the
monitoring framework az a whole, Thiz raises doubts
about the cormposition of existing frameworks in
which some but not all members are independent.
This departure from the wording of the comvention
could risk undermining conceptual and operationsl
clarty concerning Article 33 (2), 2= both FRA and the
Global Alliance of Mational Homan Rights Institutions
highlighted in their contributionz to the consutation
on the draft guidelinez =

FRA highlights unresolved
challenges

9.541.

Inthe wake of the concluding ohzervationzs an the EL,
the Article 33 (2] framewark at the EU level alzo faces
questions concerning its scope of activities, financing
andfunctioning, and lack of & solid legal basis, as FRA
rioted in its Fundaments! fights Report 2096, These are
further exacerbated by the wery differert mandates
and roles of its members: the European Parliament,
the European Ombudsman, FRA and the Europesn
Dizahility Farurn (EDF). Ta clarify the “requirement s for
tull complia nce withthe CRPDas it relates tothe status
and effective fundioning of the EU Fra mew ork, taking
irta accaurt the specificities of the EU", in March the

Maintaining databases of activities undertaken to implementation the corvention

Developinga system to asseszthe impach of implementing legizlation and policies

FRA, zote (besed an CRFD Committes’s zats Guideiines on independent Manftadng Frame works snd thelr pareicostion

European Parliamert requested a FEA opinion on
“requirem ents under Article 33 (2) of the CRPD within
the EU cortext" =

Drawing onexistinginstitutional practicein EU Member
States, FRA'sopinionis clustered around four key areas
of concern to Article 33 (2] framewaorks: composition,
legal basizandinvalvernert of personswithdizabilities;
status and efficiency of the independert mechanizm;
framewaork tasks; and working arrangements (see
Figure o1 and Table g.2) Several of its findings are
reflected in the Eurapean Parlisment s rezolution on
implementation of the CRPD (see Section 2.1), which
“calls on the budget authortties to allocate adequate
resources to enshble the EU Framewaork to perform its
functions independently"** While the EU Framework
itself could follow up some of the opinions, notably
concerning warking arrangement s, mamy are reliant on
actions by the EU legizlature to clarify the framework 'z
scope of ackivity and resources.

Against  thiz backdrop, the EU Framework  met
representatives of the EU Member States during
a meeting of the Council of the EU's Working parby on
hurman right s in July 20963 In addition to highlighting
the framewark's impartant rale inimproving the lives of
people with disabilties in the EL, framewark members
drew attentiontobwo enablers’of a strong and impactf ul
EU Frarmewnrk: resources to perform the promotion,

231
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protection and monitoring tasks; and a legal basiz to
ensure transparency, legal clarity and foresesability.

TheEuropeanCommizzsion’zreplytothe CRFDCommittes
provides an indication of the Union's response to the
concluding obzervation on the EU Framework. The
Council iz expected to endorse & revised proposal for
the EU Framework in earky zo1z That will formalise
the Comrmission’s withdrawal but not change the
tazks and the requirement thet adivities be carried
ot within exizting resources. Finding sustainable
solutions to the questions raised by the concluding
obzervations and the (RPD Committes’s guidelines
will require further strengthening the communication
betwezn the E Framewark and the EU institutions, in
particular the Europesn Commizsion as the focal poird
forimplementing the CRPD.

Away from these underlying issues, the European
Parliarnent, European Ombudsman, FRA and EDF con-
tinued to implement the EU Framework's work pro-
gramrme, in line with their commitrnent to participate
ackively inthe follow-u p of the EU review process within

the means provided by their mandates® Examples
of four joint activities stermming from the work pro-
gramme give a flavour of how members collaborate ¥
(Section o1 dizcusses activities of individual members)
These joint adtivities are:

+ Updated EU Framework webpage (see Figure 9.2):
the framework's webpage was transferred from
the European Commission to FRA and relaunched in
June. tincludes a section on the EU review process,
az well az updsted information on the European
Commiszion's withdrawal fram the framewark and
FRA'z taking over the chair and secretariat roles an
an irterim basis. Crudally, it helps to ensure trans-
parency by adtingasa depository forimportant doc
urnents, such az the work programme and minutes
of framework meetings*

# Eventsonfollow-up of concluding obsenvations an
the EU: all EU Framework members took partinan
exchange of views with the European Parliament’s
Carnrnittes onemployrmert and social affairs, They
gave their input to the preparation of the European

Figure ga: Revisiting the El Fimmewrork under Articke 33 {2) of the CRPD - key FRA apiniors

Composition,
legal basis and
involvement of

persons with

disabilities

Framework.

= Toensure transparency, legal clarity and foreseeability, the EUl Framewark should b2
based on a leqally binding act published in the Official Jaum al of the ELL
» The legally binding act shauld clarify the membership and key tasks of the EU

- Taofacilitate pluralism and the irvolvernert of the full range of relevant zocietal
groups and actors, an advisory board or consultative committee could be
establishedto support the B Framework.

-,

Status and

efficiency

- Taking into account the principles relating to the statusz and functioning of
rational institutions for protection and promotion of human rights, the European
Ombudsman and FRA are natural candidates ta fulfilthe rale of independent
madhan isms within the EU Fram ewark.

- The legal bazis of the EU Frarmework should enable it ta issue opinions on draft ELI
legis] ation relevant to the n ghts of persons with dis abilities, on its 0wn initiative,

- Efficiertly and effectively promoting, protecting and monitoring the implemertation
of the CRPD by the EU constitute new and addition al tasks for members of the EU
Framework, whichthey should have adequate resources ta perform.

Wurking stakehokdars.

arrangements

other relevant networks.

« To enzure efficiert and effective fullfilrment of itz tazks, the EU Framewark shauld
closely cooperate with the Eropean Commission and the coardin ation mechanism
estahlished under Article 53 (1) and establish structured means of engagement with

» The EU Framewark should develap a regular meeting schedule, which could be
complemented by open meetings withthe padicipation of relevant stakeholders.

- Honouring the specific nature of the EUas 5 party to the CRPD, reqular exchange
shauld take place between the El Framewaork and nation al framewarks, 2z wellas

Nate: lesues related to tasks of the EL Framewark reflect thase identified by the CRPD Committee and presented in Table o 2.

cantextl

Saurce:  FRA_zats [Eoznpted fram its zath Opinfon concerning reguirements under Article 313 (z)af the CRPD within the EL)
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Figure 9.2: Webpaae of the Ell Fmmewark to
pramate, protect and monitarthe
implementation of the CRPD

[EU CRPO Frissiveh . comiibulssn 1o ELU review
st

-
S T R, S i 8 e S B e S
s . i i e et . o it o e
st —————

v w e P ep—f e ©EPT

Sovrce:  FRA, Wehnzae an ED Framewark for the U
Conventionan the Rights af Fersons with

Diszhilites

Parliament’s resolution on CRPD implementation
(zee Sectionaa)

+ Annualm eetingbetween EJ Frameworkand nation-
al monitoring mechanisms in EJ Member Hates,
organized alongside the Europesn Commizsion
Work Forum: the latest meeting allowed both the
El and national frameworks to give updates an
their respecive activitiesand areas of focus, a swell
as to discuss in more detail challenges they face in
their work and how to step uptheir cooperation.

+ Developmert of work programme zorp-2018:5 all
memberz agreed the second EU Framework work
programme at the end of 2016, It provides for the
continuation of onagoing tasks zuch az awareness
raising, complaints procedures and data collection.
It alzo plans greater collsbaration in the arga nisstion
of events, and developrment and dissemination of
irfarmation and training raterial to increase aware-
nessof the CRPDamonathe EU public administration.

MNational frameworks
consolidate monitoring role

9.5.2

Four more EU Mermber Statez received concluding
observations in zo16, Half of the Member Sates
that have ratified the CRPD have now been subject
ta review by the (RPD Committee (see Table o3).

This growing body of country-specific guidence on
raonitoring coalesces around three recurrent themes:
independence, adequate resources, and systemnatic
participation and  imvolvernent of persons with
disabilities. An overview of developmerts in zo16
suggestsa mixed bag of progressand areas of concern.

On the positive side, the CRPD Committess
recammendations are reflected in the monitaring
bodies  designeted by  Fnland  (Human Rights
Certre, Human Rights Delegation and Parliamentany
Ombudsman) and the Hethedands (Metherlands
Institute for Human Rights), which farmalty took up
their montoring responsibilities after the countries
ratified the CRPD. Both frameworks comprize the
independert national hurman rights institutions and
received a dditionz | fina ncial and/or human resources to
fuffil their Aricle 33 (2) respansibilities®

Other changes reflect the particular challenges faced
by monitoring frameworks in federal states, where
differert levelz of government are responsible for
wariouz areas of disabilty policy. Responding to
recommendstions from the CRPD Committeg, statesin
fustriaand Germany established their own rmonitoring
bodies inzo16 to complement those already in place at
the national level The province of 5alzburg established
a monitoring committee, =0 all nine Austrian
provinces now have their own Article 33 (2) bodies ®
Some German federal states concluded contracts
with the German Institite of Human Rights - the
national Article 33 (2) body - to establish monitoring
mechanizmsat the state level. The creation of 3 body in
Morth Rhine-Westphalia® was highlighted as a model
for other German federal statez™ Looking ahead,
experience gained in ensuring effective coordination
between these different national bodies cn inform
enhanced cooperation betweesn the EU Framework
and nmational monitoring framewoaorks, given their
similarhy complementary roles in manitaring the EU's
implermentation of the convertion.

Mevertheless, familisr concerns remain. At the most
bazic lewel, 2016 saw no developments in the four EU
Mermber States (Bubgara, the Czech Republic, Greece
and Sweden) still to appoint Adicle 33 (2) bodies
In other Member Hates, ongoing parhamentany
processes to designate monitoring  frameworks
continue. Legizlationto extend the role of the Estonian
Gender Equalty and Equal Trestriert Cormmizsioner to
cover the requirement s of Article 33 (2) of the CRPD s
being drafted and should be submitted to parliament
in zoa7. This leaves the country withowt = functioning
monitoring framework®  Moreover, although the
Ramanian parliament passed legislation on Aricle 33
bodies in January® doubts persist sbodt their ability to
operate effectively in practice. The inaugural president
of the Monitoring Council for the implementation of
the CRPD resigned her postinJuly, citing administrative
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Table 93: (RPD Committee reviews in 2016 and 2o17, by Bl MemberState

Member Date of submission of Date of publication of Date of publication of
State initial r=port list of issues concluding absenvatiors
Y z August zo1z & October 2018 April zor
T 1 January zoTs 2 April zo1d & October zo16
LT 18 September zo1z 1 0Qctober zo1g 11 May 2016
L 4 March 2o March zo17
Ly 20 October zo1g March zo17
FT 8 August 2oz 1 October zog 18 April zoq6
SK 26 June 2012 1 0ctober zo1g 17 May 2016
114 24 Movernber zom April zoaz

Mate: Shaded cells indicate review processes sgheduled far zo17

234

fource:  FRA, zovF (using azts from ORCHE)

shortcomings that prevented her from finalising the
process of establizhing the council®® A new prezident
was appointed in October®

Irvobving DPOz iz eszential for successful monitaring.
Evidence from zo16 also highlights how that is often
intetwined withissuezof their resources. For example,
DPOszfrequenthy struggle tofindthe resources required
to put together their own assezzsments of CRPD
implementation. Those are known as shadow report s
and zert tothe CRPD Cornrmittes alongside State party
subrnissions. Luxembourg boosted such efforts by
financial support from the country's Mational Disability
Council ta & leading DOFO, enabling it to conduct
interviews and legal analyzis in preparation for its
shadow report’* Less encouragingly, the Slovenian
rmonitoring framework - the Council for Persons with
Disabilities of the Republic of Slovenis (Svet za nvalide
Republike Slovenife) - a third of whose members are
representatives of DPOs, continues to operate without
resources to employ amy full-time staff™™ Mearwhile,

the Cyprus Confederation of Organisations of the
Dizabled withdrew from the technical committess
coordinsting implementation of the CRPD in protest ot
a lack of political will and funding ™=

The CRPD Cormmittee has scheduled four further
review s ((yprs, Latvia, Luxemboaurg and the United
Kingdam) far zo17, meaning thet additional country-
specific guidance iz forthcoming. This iz likely to return
to familiar themes of independence and resources,
but the wider scope of the CRPD Committee’s 2016
guidelines raizes new gquestions for Aride 33 (2]
bodies. Chief among theze could be whether or not
they have a mandste to conduct the full range of
activities required to promote, proted and monitor the
implementationof the CRPD(see Table o 2] Monitoring
framewaorks in & number of Member States - such as
Germany, Hungary s nd Raly - are not able to receive
complairts themselves, and others lack a mandate
to participate in judicial proceedings. Further critical
reflection and consalidation iz anthe cards for 217,
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FRA opinicns

Following the zo1g review of the EU'S progress in
implernerting the United Mations Conwention on the
Rightzof Personzwit b Dizabilities (CRPDY, EU institutions
tooka range of legislativeand policy measures tofollow
up on some of the CRPD Committee’s recommendsations,
underlining the Union's commitment to meeting its
obligations under the corvention. The committes’s
wide-ranging recommendations set out 3 bBlueprirt
for legal and policy action across the EU's sphere of
competence and are relevart for all EU institutions,
agencies and bodies.

FRA cpinien o1

The EU should set a positive example by ensudng
the rapid implementation of the CRPOD Commities s
recanmmendations o further fll implementation of
the convention. This will require clase cooperation
between EU instifotions, bodies and agencies —
cordinated By the Fuwropean Lomenission as
focal point for CPRO implementation — as well
as with Member States and disabled persons’
organisations. Modalitles for this cooperation
should be set ourtln 3 transversal strateqy for LREG
implementation, as recommended by the [CRPD
Lammitiee,

Actions to implement the CRPD helped to drive
wide-ranging legal and policy reforms across the
EU in zo16, from accessibility to inclusive education,
political — participation  and  independent  living.
Mevertheleszs, zome initiatives st EU- and Mermber
Sate-level do not fully incorporate the hurman rights-
based approach to dizabilty required by the CRPD,
or lack the clear implementing guidance required to
make therm effective.

FRA opinion @.2

The Ef and #s Member Safes should infensify
effarts fo embed CRPD standards in thelr legal
and polfcy framewarks fo ensure that the rights
based appraach fo disabilty, as established in the
LR s fulbe reflected in low and poliarmaking.
This could lnclude a comprehensfve review of
legislation for complance with the CRPI. Guidance
on frplernentation should Incorporate dlear fargets
and timeframes, and {dentify actors responsible
for refarms.

EU Structural and Investmert Funds (ESIF) projects
agreed in 2016 show that in mamy aress initiatives to
implerment the CRPD in EU Member States are likehy
to benefit from E5IF financial support. The ex-ante
conditionalities - conditions that muost be met before
funds canbe spent - canhelp to ensurethat the funds

contribute to furthering CRPD implementation. As
E5IF-funded projects start to be rolled out, montoring
committees ot the national level will have an
increa singly important role to play inensuring that the
funds meet CRPD requiremn ents.

FRA apinion o3

The B and fts Member States shouwld take rapid
stens to ensure thorough application of the ex-
anfe condffionalities linked to the rights of persans
with disabilitles fo maximise the pofential for
El Strrctiral and Investment Fuads (E9FF fo
support CREG implementation. To enable effecthe
manitoring of the funds and thelr outcomes, the
El and its Member States should also fake steps
for ensire adequate and appropriste data collection
an how BSF are used.

Evidence collected by FRA in 2016 shows the important
role that judicial and non-judicial complaints mecha-
nisrms can play in identifying gaps in CRPD implemen-
tation and clarifying the scope of the corwertion's
requirernents, Several cazes concerning non-discrimina-
tion inemployment serve to underline the complemen-
tarity and mutoal relevance of standards at the UM, EU
and national levels.

FRA opinien 2.4

The ELf and its Member States should take steps fo
increase awareness of the (RPD among relevant
Judicial and nacn-judicial complaint mechanisms fo
enhance further the important role of the Jatter in
securing CRPD implementation. This could include
develrping trafning modules and  establishing
mcrdalities to exchange national experiences and
practices,

By the end of zo18, only Ireland hed not ratified the
CRPD, although the main reforms paving the way for
ratification are now in place. In addition, five Member
States and the EU hawe not ratified the Optional
Protocol to the CRPD, which allows individuals to
bring complairt s to the CRPD Cormmittes and for the
Committeetointiate corfidentialinguiries upon receipt
of “relizble information indicating grave or systematic
violations" of the corvertion (Article &),

FRA opinion 9.5

El Mernber States that have nof vef become party
fo the CRPD andfor fts Optional Protocol should
consider completing the necessary steps to secure
thelr ratification as soon as possible fo achive
full and Eliqwide ratiication of these nstruments,
The FU shauld alka consider taking rapid steps fo
accept the Optlonal Profocal.
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Four of the z7 EU Member Hates that have ratified
the CRPD had not, by the end of zo16, established
or designated framewoarks to promote, protect and
monitor the implementation of the convention,
55 required under Article 33 (2) of the convention.
Furthermore, FRA evidence shows that the effedive
functioning of som e existingf rameworks isundermined
by insufficiert resources, the absence of a solid legal
bazis, and & failure to ensure systematic paticipation
of persons with disabilties, as well az a lack of
independence in accordsnce with the Paris Principles
onthe functioning of national hurma nright sinsitutions.

FRA opinion 5.8

The EUf and its Member Sates should consider
alkrcating the monftoring framewarks established
vnder Ardicle 33 {2} of the CRPD sufficdlent and
stable financial and human esources. This
world enabl them fo carny oot thelr functions
effectiiely and ensure effective monforing of
CRPD {mplementation. As sef out fn FRAS 258
legal Opinion cancerning the requirernents under
Article 33 (2) of the CRPD within an EU comtext,
they showld alse conskder guarantesing the
sustainakilty and fndependence of manfaring
frameworks by ensuring that they benefit from
a solid fegal basis for their work and that their
composition and operation takes Info account
the Parls Principles on the functioning of national
human fahts institutfons.
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United Mations UM}, Cormrmittee on the Rights of Persars
with Dizabilties (CRPOY i2aag), fonduding abservations an
the initisl repart of the Eurapean Undan, CRPDYCSEUSCOM,
2 October zois.

European Commesion zoag), Repart an the imelementation
af the L Lanvention an the Rights of Parsans with
Dizsbilitizz by the Eurapean Union, SIWD{zo1 4) 182 final,
Brissels, ¢ June zong, para. a5, Seeaka Council Decizion
2004 % B of 26 Mowvem ber zoog concerning the
canclusion, by the European Cammunity, of the United
flztions Corvertion anthe Rights of Percans with

Diza bilities, O Lz3, 25 Nowernber zoog.

Far rore infarrmationon the CRPD as 3 driver of legishtive
change inthe El Member States, see FRA (zoag),
Irnplementing the United Nations fanvention an the Bights
af Persans with Dizsbilitizs [CRPD): An averview of lzgs!
refamnsin EWeraker Siztes, FRA Focus of fzog, Vienna.

Directive (EUY zo1éf 210z of the European Padrment and
of the Council of 24 October 2018 anthe accessibility of the
websitesand mabile applications of publics ector bodies,
O] L3z7 2z Decernber zaas.

See Burapean Commission @oas), Revision of the
Audiowieual Services Directive.

European Parlzment &g, "Online public 2 ervices 4o be
rade rore accessible farthedieableda nd elderly’, Press
releaze, 26 October zomé.

Jbid.

European Cornrmision (zo16), Propass! for 5 Requlstion of
the Furapezn Padiarment and of the Loundl an the crass-
bordsr exchang s bebween the Union snd thid countriss

af zecessible foma st caple s of certzinwork s snd ather
subject-matter protected by copyrght and related Aght=
far the beneft of persans who zre Bind vizuslly innpsired
aratherwizz print dizsblad, COMEoe) 535, 14 September
zomé; Euopean Commizs ion 2oi8), Propass ) far 3 Dicective
af the Luranzan Parlizrent sndaf the founcl an certain
permitted uses of works and ather subject-ratter prafected
by capydghtand related Aghts for the bensfit af persans
wha are Blind visuzlly impaired or othenwizz print dizabled
znd smending Dirsctive 2001/25/El an the harmanizstian
afcertzin aspects af caperight and related Aghts in the
Infamnation soclety, COMEOE) god, 14 5eptember zans,

Far rmore infarmation, s ee Euiapea n Commesion (zanz),
Digital single market.

Waord Intellectual Property Orqanisation (zos), Marskesh
Trezty o facilitste sccess fo published wark s far parsons
who are Blind visually impaired ar athenwise print dissbled,
27 June za3.

UN, CRPD{zas), fonduding abservations an the
indbialrepart of the Furapean Unian, CRPDVCSEUAC O,
45eptember zons, par. 7.

CJE izoms), Jeinian of Adveoc stz Sene sl MWk Opinion
procedure 31, &5eptember zoag, para. z8.

Jhid, para.qss.

European Parhzment Eovs), European Parlizment
resalution of 7Julyzo18 onthe implementation of the UM
Corvertion onthe Rights of Persans with Deabilties with
spech | regard to concluding obzerrations of the UN CRPD
Committes, PE_TAEorslom 8 Staasbourg, 7 July zoné.

Ibid, para.1gqand 3=.

See for example, European Dieabilty Forum @os), e w
diszbility agends agreed by the Furapean Parlament

European CommEesion (zona), Communication from the
Lararniszhan b the Lurapean Parisraent, the Souncl,
the Eurapesn Ecanaric and Sadsl laremitizs and the
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3ota-203a; A renswed carmitreent ta 5 barderfre e Furope,
COMizon o) 638 final, Bruszek, 15 Novemberzoma.

Eurzpezan Camnmizs ion (zo1s), Jarrmunicstion frans the
Lammissian to the Furapean Padizment the faundl,
the Eurapezn Ecananic and Social fommittze and the
Lammitiee of the Regians: Launching 3 consuliation an
5 Furapzan Plllsr af Soclsl Rlghtz, COM{zoE) 127 final,
Strasbourg, & Marchzots.

% ee European Disa bility Forum {zoas), EDF = inita) response
ta the Eurapesn Pillar of Sods) Hights; European Assocrtion
of Service Providers for Persons with Deabilities &oas),
EASPR aginion an the dezft European Pillar of Sacizl Rights,
Postion paper, 15 September zan &,

European Fadement, Policy Departrment for Citizers”
Rights and Caretitutions |Affais Eog), The protection
rale af the Lommitize on Petitions in the contextaf the
implementz tion of the N Canventian an the Rights af
Perzans with Dissbilifizs 2018 updst=, Study farthe PETI
Cornmttee.

Eurapezn Pardrrnent, Petitions Committ e 2ong),
Warkzhap an the dghts of persons with dizzhbilitizs,
% Mowemberzom &,

Eurzpezan Pardmrnent, Petitions Committes zoad), Mesting
af g-10 Movember 2018,

Eurapezn Ornbuds rian fzoas), doczsadbilify for persans with
dizzbilitizs of webste s snd anlins tanls managed by the
Furapezn Lommissan Slizfzons JEA 18 February zmé.

Eurpezan Ombuds rian (204, United Natians Danvsntian
an the Rightsaf Persans with Diszbilitie s: LN L amamities
candwding abzervation sbaut European Schaals,
Slfzos A, 26 R nuary zond.

European Ombuds man {zo18), Reply From the President
af the Eurapesn Lammizsian fo the Ombudsman’s letier
canceming the sccessbility for persans with diszhilitie =
af websites andonline faals managedby the Furopean

Lamrizzion, Slfzfzo18f BA, 16 Febroary 2018,

European Ombuds rran {zondd, Reply From Vice-Preddent
Gzargisvs ba the Orebudsrnsn’s lebter concerning the LW
LRPL Larnmitie s cancluding abssrvstion sbaut Furopean
Schaals, SlffzoeBA, 26 Rnmry zo1d.

Eurzpean Ombuds rian fzoas), LNCRPD Canyvantion:
The treatrent of persans with diszhilities under the
Jaint Sickness lnsumnce Schame [I515), Olfgf 208 JEA,

10 May zans.

European Ombuds ran fzond, Letier fo the Fumpezn
Larnmmizslan apendng the lurapean Ornbudinnan’s awn-
initiztive inquiry Maa018/EA an whether the freatment of
perzans with dizsbilitiz s under the Joint Sickne 2z Insurance
Scheme [J5B) camplics with the N Capventian, Strasbourg,
10 May zo1é.

Eurapean Commizsion (za18d, Lomreents af the
Lammissian anan awn-inifiz five inguiry from the Eumpean

Drvbudsrnan, Ref Olf gfzonsf BA.

UN, General Azsembly Goos), Resalution sdasted by
the Senersl Assembly an 13 December 2008 - 81108
Lanvention an the dghis of persans with diszhilitie s,
AJRES 808,

MWetherknds, Bulletinaf Acts, Orders and Decrees ofthe
Kingdam of the Netherl nds (Stzatshlad van het Kaninkeiik
der Mederlzrdzn) (zo1g), Wet van1z zoril 2078 ot
witvagring van hef ap 13 december 2008 B2 New Yark faf
stand gekamen Verdrag inzake de rechien van persanen
meet e2n handicap, Wolume zaa8, Mo, 215,

Finland {zo18), Act onzpecr| care for persars with
irtellectiml deabilities Lakikehitysvammakten

ety huollosts; lag angderde s pecizborrsorgeran
utver klingsstrds; 5151577, 22 amended zo May zm s,
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raedlzararer ) Eurap s-Parlementet ag lov am karmmunsls
g regionals valg), z7 Aprilzons.

Denrma ik, Act o apg of 21 February zory amending the
At on Election forthe Parliament, the Act Election of
[anih Members to the Europea n Parliamert and the Actan
Muricipal and Regional Elections 2 nd ather acts (LAdkasf )
farslag bl bav are sendring af lov am valg Bl Falke ting et Jav
o valkp 5 dzncks medlammer B Euraps-Padarente b loy
am kararmunsls og reglansle valg, lavars offentligs veje
rav aglov om pRvate fellesveje) z1 Febroary zang, par. 1,
Mo & 0993, 0 para. 3, no. 4og .

Metherle nds, Bulletin of Acts, Orders and Decrees of the
Fingdar of the Nethedands Stz atsBlad van het haninkrik
der Medzfdzndeny izong), st van 1 soril 2048 faf
witvasring van hef ap 13 decenber 23008 te Naw Yark fof
stand gekareen Verdrag inzske de rechien van personzn
raet 220 handizap, Volumezons, Mo, z15.

FRA Goa), The dght o palitical participation af persans
withmental health prablems and persons with intellecivg)
dhzzbllitizz, Lusernboung, Publications Office. See in
particularthe irdicator on legal accessibility standards for
pzllingstations.

Awetri, Federa | Eque| Opportunities Act [ ]for people with
diszbilities (Bundes-Behinderengleichstelng sgese b2,
EGEL | Mo, 822005, kst amendment BEERL 1IN, g3fz014,
Art.1o &) and (30

Hunga ry, Government Decres 1zfzoo {31 on state
Fozing 2 lowance: Taf3aot (L 31) [Komn Rendslet
Flakdsc i gllznd (4 magatdsakail) 1 June zond.

Bulgzarm, Gabrova Admink trative Court (Aduumucmpanusey
cpd =ladposa), [eck ion Mo, 44 of 20 July zo04 on
adminktmtive caze o, Sz fz08 (Pewenwe Mgz om
3a.ar3ais 2 0 Adu - FEposo no sdm, & NE Sa/3048 2,
28 Juby 2014,

FRAs indicators are awailzable 3t FRA, Rights of persans with
dhszbillitizs [The right o ladependznt hving, All submEsions
are available at UM OHCHR, 2l for subasisdans Dav af
Genzrsl Dizewsshan (G0 on the Aght of persans with
dhszbilities falive lndependently and be induded in the
carmmunify, fabe held ants April 2018, [Canferencs raom
KX, Palsiz dzz Natians), Gensva.

Eutopean Fadament zangh, bomopean Strcfusl zod
Investreznt Funds and peaple with dzsbilities: facus an the
situstion in Slavakis, Palicy departmentC: citizers” rights
and conzttutional affairs p. &

Far further irfarmation on the ex snfsconditionalities,
see FRA (zong), Annuz) Repart 2014 - Fundamental Aghts:
challznge s snd schizvarnents in 2o1g, Luxembourg,
Publications (ffice, Ch.a.
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UM CRPD Eaagh, foncluding abssnestions an the inifis)
repartal the bumeesn Linlan, {RPDVCSEU Oy,
45eptemberzang, par. g1,

European Parlzment, Eos), Euspesn Strectosl snd

love strent Funds and peaple with disahilities: focus anthe
situafian in Jovakis, Policy department O citizens’ rights
and corstitutiora 2 ffairs. Thes e Esues areako covered by
FRA, Human dghts indicators anArticle 19 CRPD.

Far more infarmation, see Community Living for Europe -
Structural Funds Watch, “About the initmtive’,

See FRA (zoadq), Hights of persans with diszbilitiz = [The fght
fo independent bving).

UM CRPD zaas), lnquiry cancerning the Linited Kingdars

af ezt Britzin and Narthern lreland camie d out by the
Larmmmiftes under ariide & of the dpblonsl Pratocal fa the
Lanvantion: reparfaf the lommittes, CRPDVC s/ R 2/ Reva,
para. 113

Jhid para.es.
Liprembourg, Minstry of Social Security finiztére de s

Sécurte sadale) (zond) Presentation de |z réfarme de
Vs sumnce dependance, Press release, & |uly zons.

United Kingdom, Employ ment Appeal Tribunal, Bznsszezck
v, Booker Lid z2arg, Whsazz a1, 1 February zons, para. 3738,

CJEW, KK Danmark, scting an behalfl aflette Ring v
Dansk sleennvitial Ballasslsksb snd WK Danreark,
scting on behalf of lone Skavkbas Warge v Danzk
Arbgidsgiverforening acting on behall af Pro Display 445,
Jeined @s ez Cxzsfa and Caapfa, 1 April zoas, pam 2z

Belgium, Labourtribural of Ligge, decision of 20 June zaaé,
Ri3. 1187 8, 20 June z0048.

CJEU, Fzgag Arbeide v Kammunemes Landsfarening,
(35413, 18 Decemberzong.

Far mare information, see the Acadery of Buiopean Law's
webpage onthe izzus,

See forexample, UN CRPD (zoe), foncluding abzenestions
an the initizl repart of Lithuaniz, CRPDCS LTUAC M,

1 May zovg, para. 7-6%; UM CRPD Goaz), foncluding
abserestions on the initisl repart of Ausids,
CRPDACAAUTACO e 30 September zans.

FRA Gong), Opindon concarning requirzrasnts under Arikle
55 [2) af the LW Lanventian an the Rights of Persans with
D zzbilitie s within the EU contexf.

U CRPD zons), fuideline s an independent manitoring
frarneworks snd therpartidestion bn the wark af the
Lommittze.

Ihid, para. .

See FRA (zoas), dpinian canceming requirernents undar
Article 33 [2) af the U Canvention an Ehe Rights of
Perzans with Dizshilitizs within the EU contexi, based an:
Secretanat for the Conwvention on the Rights of Peraore
with Disabilities, Draft Article zg - Manitaring - letional
Irplementztion Framewark, footnote114 ched by MADAC
(z017), p. 15; Dizcwssion Text propos ed by the Chairon
Monitoring, 7th sessian, 18 January -3 February zoos,
cited in MDAC zo1y, poas; General Azzembly, Hurman
Rights Council (zoog), Thematic study by the Office of

the United Mations High Commissioner for Huran Rights
an the structurs snd ralz of nations) mechanlsrs far

the implementstion and monitarng of the Lanvs nbion

an the Rights of Persons with Disabilities, AHRC 13/ 20,
2z Decemberzoog, as repraduced in Canference of States
Parties tothe Camvertion onthe Rights of Persars with
Dis= bil ties zoq4), Nabonslimplementz an and manitaring:
nate by the szaretarsf, CRPDVSCP 20045, 1 April zeng.

UM CRPD zaae), fomvantion an the Rights af Parzans with
Dizsbilitie s UM CRPD Gong), Guidsline s an independant
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reanitaring trarewark s and their partkiosbion n the wark
af the Lammitize, para. 8.

Al zubmissions to the corsultation are available at

United Natiors (UM, Committee on the Rights of Persons
weith Disabilities, it guidalines: an the ssizblishrent

af independent manitaring fremewarkz snd on thelr
rartidpstion in the wark of the Carmitiz=, For more
irformation on the Global Alliznce of National Huran Rights
Institutions, see its website,

S ee FRA z0a8), Jpindan conceming requirernents under
Article 55 (2] af the U Canvention anthe Rights of Parsans
with Diszhilitie s within the EL' context.

Eurpezn Pardmerent iz &), Rezalution of 7 [uly zomé on
the implemertzation of the UN Convention on the Rights of
Personzwith Diza bilties, with s peck I regard to concluding
observations of the UN CRPDCommittee, P2_TA(z018) o318,
Strazbourg, paras. 153,154 and 158,

See FRA zoqs), 'R A Director presents Agency’s
perspective on key topics at COHOM meeting, 25 July 2o,

S ee FRA zoag), High-level mecting af EU Framewark ta
sramate, protect and manitor the implerentation of the
LR Whinutes, 4 March zong. Agendas and minutes of all
meetings of the E Framework areawaikble 3t FRA, £/~
LRPD Framework - resourcss,

FRA (zang), U Framewark to prasrate, protecf aod sanifar
the implermentation of the LRPD War pragrarmme
AaTE-2aTE.

See FRA, B! Framewark for the U Sonvention an the
Rights of Perzans with Dissbllitizs, Agendas and minutes of
all rmeetings of the EU Framework are zvailzble 3t FRA, EL
LRPD Framework - resourcss,

Ell Framework ta prorcte, protect and monitor the

imple mentation of the CRPD o), Wiark srogramme
aotrzari heeako Bl Frameworkto promate, protect and
monitor the implementation of the CRPDzo;7), Review of
Wk proagrEnane 20152018,

See FRA Eong), Opdnkon conceming requirsmmentz undsar
Article 55 (2] af the U Canvention anthe Rights of Parsans
with Diszhilitie s within the EL cantex i, FRA opinion 3/2014.

Auetri, Sakbumg, e amending the Sabkbun Bqualty
Aot iGes etz worn & Juni zond, mit dem das Salzhurger
Gleichbehandlungsges etz qedindert wird), USEI

Mo, g fzoné.

Gernmany, State Azs enbly of North Rhine Weztphalia
(Landtag Mardrhein-Westizlan) (zond) Fesetrentwurf der
Landesregizrung sines Ersten sllgemeinen e setzes Tur
Starkung der Sozialen Inklusian in Masdrhein-Wesfizlen’,
Printed docurnent 18781, Forthe final version ze2: Printed
decurnent 18/ 1z150,

Dzubeches lnsbituf fir Menschenrechts (zons),
loklusian ssti deungsgesetz o NRIW hat Varbil deharakier fir
sndere Bundzzlinds/, Press releaze, 17 Novermnber za1s.

Anoverviewof all At 33 bodies is avaikble on FRA'S
website,

Estoni, Parm ment filgilkogu), Wordse kohilernize seaduse
rwnnise seadus 198 5K 24 May 214,

Rormanm, law Mo 8 on the establishment of the

rrecha nizrre provided by the Corwention an the Rights
of Persons with Deabilities (Leges ar & din 18 lznuarie
2018 prvied Infiinfarss recanisneslor prevdzuts dz
Lanvenba privind drepturile persaanslor cu dizabili 636D,
18 nmry 20146,

Elena Georgmna Pascu, Resignation request files with

the Romanen S erate erere de sliberare din funchis),
Mo hyao, 18 July zo16.
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kel

Developments in the implementation of the nvention anthe Rightzof Persons with Disabilities

Roranm, Serate Deck ion Mo, 145/2008 on the appointrnent
of the President of the Cauncil for mantoring the
implermentation of the Camvention on the Rights of Persors
wiith Disz bilties (Hobfmrs nr 125 din 2g octormbre 2008
pRvind numires prezedintelul Lonsilivlul = rronitarizars

3 implementari Lonvenfizl prvind drepturle persaznelar cu
dizzbilitaEh, 24 Octaber zons.

Liecembourg, Luzxernbaurg Matioral Disa bilty Council- Info
Harndicap Fonsell Watians! Lucembaurgeals des Persannes
Handicapé ez - Infa Handicap). See ako Luxembourg, O nly

with us (Menere maf 2is).

101 Slweni, "Prirme Minister of the Republic of Slowe nia Mire
Cerar met with z delegation from the Councilfor persars
with deabilities of the Republic of Slovenia’ (Predsednik
Wlzdz Republiks Shvenie dn Mirs Lermrjz sorsiel delegsdio
Svets z3 invalide Republibs Slaveniis) Press releaz e,
zz June zo0é.

1oz Cyprues, Letterand Merarmndum of EYO5A to the Directar
of Sacial inclsion of pesons withdeabilities.
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Country codes

AT Austria IE Ireland
BE Belgium IT [ta by
B3 Bulgaria LT Lithuzaniz
oY Cyprus Lu Luxembeurg
(i Czech Republic LY Latvi
DE Germany mT Malta
DK Denmark ML Metherlands
EE Estonia PL Poland
EL Greece PT Portugal
ES Spain RO Romania
Fl Finland SE Sweden
FR France 4 Slovenia
HU Hungary SK Slovakm
HR Creatia LIk United Kingdom
FOCLE
YEARS
OF STANDING UP
FU7t THE RIGH TS
CFLSALL
The Fundamental Rights Resort 2017 - FRA Cpitions Petween promize and geffvery: 10 vears of fundamental
are avallablein all 24 EU official languages on the rights int the EU iz available in Englizh and French onthe
FRA website at: fm.europa.eufen/publication o7/ FRA website: fra.eurepa,eu/en/publication,z 017
fundamental-right -repo t-zo017-fra-opinions 1n-years-fundamental-rights
HOW TO OBTAIM EU PUBLICATIONS
Free publictions:
- One copy:
wia ElJ Baokshop (http: ffbookshopeuropa.eu);
+ more than one copy ar pnsters,"rnaps
from the European Union's representations (hitp:ffec europa.eu/represent_en. htm);
from the delegations in non-EU countries (http:ffeeas.curopa.eufdelegationsindex_en.htm);
by contacting the Eurape Direct service (hitp:ffeuropa.eufeuropedirectfindex_en htm) or
calling oo 800 &7 8 910 11 (freephone number from anywhere in the EU) ().
[*1 The information given i free, & are roost calk (thaugh some operators, phone bowes or hatek rmay charge you).
Priced publictions:
+ wvia EU Bookshop (hitp: /fbookshop.europa.eu).
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JFRA

EURQPEAN UNIQN AGENCY

FOR FUNDAMENTAL RIGHTS

HELPING TO MAKE FUNDAMENTAL RIGHTS A REALITY FOR EYERYOMNE IN THE EUROPEAN UNION

Diverse effartzat both EU and national levels sought to bolster fundsmertalright s protedion in zoq6, while some measures
threatenedto undermine such protection. For refugees and migrants, legal avenuesto reach Europe remained elusire, with
authorities focusing on return policies, information technology systerns to combat irregular migration, and on restricting
farmnily reunification. Racist and #enophobic reactions towards refugees and migrants persisted, prompting the introduction
of diverse measures to counter hate speech and hate crime.

Ell Mermber Sates onoe again did not reach agreement on the proposed Equal Trest ment Directive, but several continued
to extend protection against discrimination to different grounds and areas of life, Meamwhile, little progress was visible in
achievingthe ambitious goalz set by national Rome integration strategies.

The year's terrorist attacks sparked both intensified debstes and legislative developrients, including on surveillance. The
adoption of new EU-level data protection messures condtituted & crucial step towards @ modernized and more effective
data protection regime.

The rate of children at risk of poverty or social excluzion remained high, andthe continued arrival of migrant and asylum-
zeeking children posed additional challenges. The EU adopted several new directives introducing further safeguards for
persons suspected or accused of crime, including children. Member Hate efforts to improve the practical application of
the Wictims' Right = Directive saught to bring effective change for crime victims, including in terms of support services. The
|stanbul Convertion alzo triggered diverse legislative initiat ives at Member Sate level,

Tenyears after adoption of the Canvertion ontheRights of Persons with Disabilities (CRPDY), attertion gradually shifted f rom
the first wave of CRPD-relsted refarms to consolidsting progress made. Mearwhile, courts, parliamentzand governments
cortinued to make only limited use of the EU Charter of Fundsmental Rights, but awareness of the need to train legal
professionals on Chater-related issues appeared to be growing.

Thiz year marks the 10™ anniversary of the EU Agency for Fundsmertal Rights. Such a milestone offers an
opportunity for reflection on 10 years of fundamental rights in the EU - both onthe progress that provides
cause for celebration and on the remaining shortcoming s that must be addressed.

The EUs commitment to fundamental rights has grown tremendousky during the past decade, but recent developments
und erscaore how quickly progress can be undone, Across the EU, the fundamental rights system is increasingly under attack -
dismissed as political corre dness gone awry, as benefitting only select individuals, oras hampering swift responses to urgent
challenges. This yesr's focus section further explores these issues, providing & thorough review of the past decades
highlights and persisting shortfalls.

FRA - EUROPEAMN LUMION AGEMCY FOR FUMDAMENTAL RIGHTS

Schwarzenbergplatz 11— 1040 YWienna - Austria Pulslications Cifice
Tel. +4% 1580 30-0- Fau +43 1580 30-609
fra.europa.eu -inforfra.curopa.eu
facebook.com/fundamentalrights
linkedin.com/compary/eu-fundamental-right s-agency ESN 2447 - 234X fanling)
twitter.com/EURIghtsAgency EBR 578 22- 34 31 -529-4 fonling

ESH 24472351 (print)
BEM §78- 5254571 -840- {print)
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