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A great deal of information on the Eoropean Union Agency for Fundamental Rights is available on the Internet,
[t can be accessed through the FRA website at fra.europa.eu.

The Fundamental Rights Repost 2097 is published in English. A fully annotated version,
including the references in endnotes, is available for download at:
fra.europa.eufenfpublication/zo17/fundamental-right s-rep ort-zo1z.

FRA's annual Fundamental Rights Report is based onthe results of its own primary
quantitative and qualitative research and on secondary desk research at national level
conducted by FRAS multidisciplinary research netwerk, FRAMET,

Relevant data concerning international obligations in the area of
human rights are offered online ina reqularly updated format under
fra.eurcpa.eufenpublications-and-resource s/ data-and-maps/int-ebligations.

The EU Charter app is a fundamental rights ‘o ne-stop-shop" for mobile
devices, providing reqularly updated information onan article-by-article
basis on related EU and international law, case law that refers directly to
one of the Charter Articles, and related FRA publications. Bvailable at:
fra.eurcpa.eufenfcharterapp.

Europe Direct Is a service to help vou find answers
to your questions about the European Union.

Freeep b e nouen beeer [#):
oo foo 8T g0 11

[*) Cer tain robike tekephone oper atars do nat alkow access to oo Soanurmbers of these calk may be bilked.

Cover picture: istockphoto; Eumpean Gmmission O5CE fWilan Ohradovic)

mare infarmation onthe European Union iz available onthe Internet (hittp:feuropa.eu).
FRA - European Union Agency for Fundamental Rights

Schwarzenbergplatz 11 - 1040 Vienna - Austria

Tel +4315%0 30-0- Fax +4315%0 30-60¢
Email: infoi@fra.europa.eu - fra.europaeu

Luxembourg: Publications Office of the European Union, zo17

[SBM g78-03-0401-630-6 (online version) ISBM 078-02-0491-640-3 (print wersion)
doi:10.2811 847502 (online version) dai: 10,2811/ 240857 (print version)

@ European Union Agency for Fundamental Rights, zo17
Reproduction is authorised, providedthe source is acknowledged.

Printed in Luxenbourg

PRINTEG OM PROCESS CHLORIME-FREE RECKCLED PAPER (PLF)
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Foreword

The Fundsmentsl Rights Report 2007 coincides with the aoth anniversany of the Europesn Union Agency for
Fundamertal Rights (FRA)L Like all birthdays, this milestone offers an appartunity for reflection -both onthe progress
that provides cause for celebrationand on the lingering shortcomings thet needto be addressed.

The Eurapean Union's commitment to fundamental rights bas grown tremendously during the past decade. In late
za04, the Charter of Fundamertal Right = of the Eurapean Union (EU) became legally binding, quarsrtesing & wide
array of rightsto EL citizens and residents. tsadoption has spurred considerable progress, particularly ot the EU level.

But daunting challenge s remain, andrecent developr ents undersoore how quickhy laborioush accornplished progress
can be undone. Across the EU, the fundarmental right = systern iz increasingly under attack - dismissed a5 political
correctness gone awry, a s benefitting only select individus |z, or 3 s harmpering swift responses to urgent challenges.
While civil society organisationsand individuals hawe shown remarkable dedicstion in helping to protect fundamental
rightz and have playeda very positive role, they make for easy scapegoats insucha hostile political environrert.

This year's facus section, Bebween promise snd deliveny: w0 yesrs of fundsmentsl rights in the EUY, further explares
theze challenges, providing & tharough review of the past decade’s highlight sand persisting shortfalls.

The remaining chapterstakea lookat the main developments of 20186 in nine specificthematic srea s:the EU Charter of
Fundarental Right s and it = use by Member States; equality and non-dizcrimination; racizm, xenophobia 2 nd related
intolerance; Roma integration; asylum, borders and migration; information society, privacy and data protection;
rightz of the child; access to justice including rights of crime vidtirms; and implemertation of the Corveention on the
Rights of Persons with Disabilities.

The repart also presert s FRA's opinians, which outline evidence-based s dvice for considerstian by the main relevart
actorswithinthe EJ. These provide timely and practical palicy proposals that aimto ensure that Europe's considerable
fundamertal right s architecture more consistently brings real benefit=to all individuals living in the Union.

We would like to thank FRAs Management Board far its diligent oversight of this report from draft stage through
publication, a5 well as the Sciertific Committee for itz irvaluable advice and expert support. Such guidance helps
guarartee that thiz impartant report is scertifically sound, robost, and well-founded. Special thanks go to the
Mational Liaizon Officers for their comments, which bolster the accuracy of EU Member State information, We are
alzo grateful tothe various institutions and mechanismz - such asthose established by the Council of Europe - that
consistenthy serve as valuable sources of information for this report.

Frauke Lisa Seiensticker Michael 0°FAaherty
Chalrperson of the FRA Mansgement Bosrd Director
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The FRA Fundamental Rights Repeort covers several titles
of the Charter of Fundamental Rights of the Furepean
Unizn, calaur caded as Fallows:

EQUALITY » Equality and non-discrimination

» Racism, xenophobia and related intole@nce
» Roma integration

» Rights of the child

FREEDOMS » Asylum, visas, migration, borders and integmation
» Information society, privacy and data protection

JUSTICE » Access 1o justice including rights of crime victims
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Between promise and

delivery: 10 years of
fundamental rights in the EU

The w™annhversary of the European Lnlon Agency for Fundamental Rights (FRAY offers an epportunity to reflect
an same of the dyvnamics underpinning the maior fondamental rights developments in the EU since zoo7. Taken
together they seem fofell 8 story of fwin dmpalses, On the Institutional side, the EU Ras hailt fools to hetfer
prommote and proted fondamental rights, Yot proforad gaps In the Implementation of fundamental rights persist an
the ground and - {n some areas - are deepening. Aadressing this tenslon requires translating the law on the books
info effective measares fo fulfil dghts In the dally [ives of all peaple [ving fn the EU. In addition fo acknowledging
that fundarrental dghts are a precondition for success £l law- and policy-mraking. making the “husiness case”

for human rights, ‘ghving dghts a face” and using sochal and economic rights mare cons istenthy will he heneficial,
Withaut a firmly embedded fondamental rights colfure that delfvers concrete henefits, many people ving in the EU

will feel little sense of mwnership of the Unfon s values,

Recent political, social and economic developments
have shown that what was aften regarded owver the
last decade az 3 netural development towards grester
respect for fundsmental rights can esziby backslide.
This regreszion can be parthy blamed on the fac that
where Ell and national legislators have celebrated
progreszs at aformal level, this has often nottranzlated
inta imnprovements in people’s lives. For too mamy,
fundamertal rights remain an sbstract concept
enshrined in law, ratherthan a zeriez of effect e and
practical tools that can and do make a difference to
their everyday lives. This is 3 disturbing truth, and
one of whichthe EU fgency for Fundsmental Right s is
rerninded forcefully inits interactions with the people
whoze right s are often violated 2z 5 matter of course,
and whosze perceptions and experiences figure in the
agency'slarge-scale surveys andfieldwork projects,

A time of progress and crisis?

The year 201 marks & double anniversary: Go years
since the creation of the Europesn Cornmunity and 10
since the establishmert of FRA. These anniversaries
tella stary of the EU's evalution from an orgs nization
focused mainly on economic cooperation to one in
which rezped for fundamental rights iz 2 basic pillar
of law and policy. They also reflect the fact that the

EU iz not just & union of states, bt 2 union of people,
granting right sto citizenz and individual s,

At the zame time, the past decade witnessed
fundarmental rightz challenges that have not just
persisted but in mamy areas - such s migration,
asylum and data protection - hewe grown more
preszing. In fact, despite the many pledges the EU
and its Member Hates made over the last 10 years
and more, the fundsmental rights systern tzelf is
increa singly under atta ck.

The Treaty of Rome, signed in March 1957, primarily
focuzed on economic integration. However, it did
leave room for the later commitrment to fundamental
rights, with reference to an “accelerated raizing
of the standard of Iwving", and the irtroduction of
the principle of equal pay for women and men?
Thirty-five years later, the 1992 Treaty on European
Union (Maastricht Tresty) included the first treaty
provision to underline the importance of respect
for fundamental nights, stating that the "Union shall
respect fundamental rights, as gusranteed by the
European Corwvention for the Protection of Human
Rightzand Funda renta| Freedoms"2

The Charter of Fundarmertal Rights of the European
Union (the Charter) was adopted later that decade,

10744/17
ANNEX

PN/sl

DGD 2C

www.parlament.gv.at

10
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Fundamental Rightz Report 2oy

paving the way for the EU to take & more outspoken
stance on fundamental rights? This found expression
in FRA%: creation in March zoo74 FRA i the EU%
specialized independent body in this area, with
a mandate that covers the full scope of right = laid oot
inthe Charter. It s establizhment demonstrated the EU's
zerious intert to make fundarertal rightz a guiding
principle, which “would determine rather than simply
limit the European legal system, and would move to
the forefront of its institutions"s But the neagotiation
and framing of FRA: mandate reflected Member
States’ reticence to create s fully-fledged hurman right s
institution at EU level equivalent tothe national humsan
rights institutions predicated onthe Paris Principles.#

The double anniversary also underlines the necessity
of reflecting - and taking action - on the striking gaps
in the reslization of fundamertal rights for evenyone
living in the EU. Delivering on the Member States’
promisetouse Eurapean integrations saninstrumentto
pramate and improve “economic and socia | progress'y?
“wel-being" and “living and working condtions" for
their people very much remains a work in progress.

Thiz focus section
refledts on  the
progress  the  EU
has  made  ower
the last 10 years in
establishing funds-
rental right zaz the
cornerstone  of its
identity. It explores
the tangible impsct

YEARS
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OF US ALL

10

of the fundarmertal right = framewoark by drawing on
evidence and legal expertize provided by FRA cverthe
first decade of itz existence. The section concentrates
on four areas: violence against women; poverty and
dizcrimiretion; migration; and security, Perhaps most
importanthy, it sheds light onthe gaps between legisla-
tionand policy onthe one hand and the reality lived by
people inthe 28 Member 3atesz onthe other, and zug-
gests possible remedies. The focus zection concludes
by anahysing what shortcomings need to be addressed
to fill these gaps, and by looking ahesad to the chal-
lengesand opportunities that may shape funds mental
rightz in the decade to come.

An EU fundamental rights
culture emerges

Laying the legal foundations

Reflecting back owver the past decade, a powerful stary
of a growing institutional commitment to fundam ental
rightzemerges. Tenyearsago, itwas difficult toiderntify
EU bodies or roles specifically tasked with protecting

and promoting fundsmerntal rights in general. The
then still new offices of the European Data Protection
Supervisor and the Europesn Ombudsman were
responsible for very specific segments of fundamental
rights:  data  protection and  maladministration,
respectively. In contrast to the situation in many
fMember #ates, no institction at the EU level waz
responsible for funds mental rights as such. Moreover,
inzooy, no mernber of the Europesn Cormmission had
a spedfic portfolio linked to fundamental right =.

Ten years lter, the EU has created a fully functioning
independert agency azsisting not only EU institutions
but also Member Sates in fulfilling fundamertal right=
obligations when irmplermenting EU law. FRA actsasthe
EU's independent certre of excellence on fundamerts|
rights. Representing a milestone inthe EU's approachto
human right 5, it extended the scope of the previous EU
Monitoring Centre onRacizmand¥enophobia. Thiz gave
the EL it sfirst expert body with authortyto addressthe
full bresdth of the EU Charter of Fundamental Rights,
including questions of racism and discrimination™
Around the same time, this horizontal approsch was
complermerted by the creation of 2 targeted European
Institute for Gender Equality (EIGE)™ Both FRA and
EIGE are advisory agencies; however: they cannot desl
with individua| rightz violationz and do not have to be
consutted by the EL institutions.

Mevertheless, fundamertal rights are far more
vizibly and prominenthy anchored within the core
Ell institutions. The First Vice President of the
European Commission iz tasked with watching
over the implemertation of the Charter, the EU'z
own bill of rights. In the Council, & working party
responsible for Fundamental Rights, Citizens® Rights
and Free Movernent of Persons within the EU became
permanent in late zoog It supplements the Council
Warking Party on Humnan Rights, which deals with
human rights in the EU's external policies. Since 201z,
the Special Representative for Human Rights has
represerted the EU's commitment to human rights
exterralky, in relations with third countries.

At the netional level, fundamental rights policies
are incressingly ‘institutionslized” Mational human
rights institutions (MHRIS) have growen in number and
status? asz have other relevart bodies, such as equality
bodies, data protection authorities and ombudzpersan
institutions. The Europesn Metwark of Mationa | Human
Rights Institutions (EMMHRI has & membership
of 4o MHRIz from acrozs the whaole cortinent of
Europe, including ombuds institutions, human rights
comrmissions and institutes, Dezpite having a diversity
of mandstesand national context s, they are committed
to working together to promote and protect human
rights. Tenyearsago, 16 Member Sates had accredited
MHRls, of which 11 were instittions with A status, five
with B status and one with C status. In 2oz 24 WMember
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Hates have accredited MHR |z, of which 7 have A status
and six have B status.

Bringing fundamerntal rights  more  concretely
iko the EU tresties reirforced these institutionsl
developments. When FRA waz created in zooz, the
EU still lacked a legalby binding bill of right = to frame
itzactions and those of the Member States within the
scope® of EU law. This chenged in zoog, when the
Lisbon Treaty entered into force and made the Charter
legally binding. Underlining the political rarmifications
of this new status, the new Europesn Cornmissioners
whentaking office inzoio solermnly decaredthat they
would uphald the Charter as well as the EU tresties.
The EU slzsaratifiedthe UM Convertion onthe Right = of
Personswith Disabilities in 2010 - the first time the EU
acceded to an international human right = corvention.
These developments provided further evidence of the
EU's transformation into an arganization vizibly bazed
on and comritted to funds mental rights.

Concrete evidence of the Charter's growing significance
com ez in the form of case law of the Caurt of Justice of
the European Union (CJEU). Between za1o, the first year
inwhichthe Charter was legally binding, and 2014, the
rnumber of references to the Charter in QJEU decizionz
quadrupled, reflecting its increasing prominence as
alegal point of reference st EU level. FRAtracksthe use
of the Charter at national lewvel Itsannual Fundamertal
Rights Report and anline toal Tharterpedia’ repart that
the Charter iz alzo contributing to fundamertal rights
protection through Member States’ legal sydems
Itz added value is not, however, yet fully exploited
[zee Chapter 1),

With threats to the rule of law emerging in various
EU Member States in recert years, the EU is alzo
engaging more in matters concerning the rule of law™
That irvolvernent reflects the increazing emphaszis
on fundamental rights in a wider sense. In zo1, the
European Comrmizzion launched its annwal EU Justice
Sooreboard, which provides comparable data on the
functioning of the justice systems in the EU Memter
Sates® The scoreboard aims to assist Member States
inachieving rmore effective justice systems for ctizens
and buzineszes. In 2014, the Commizsion added a new
frameworkfor addressing systemic threatsto the rule of
Lz in Member States Both the Council of the ELTand
the European Parliamert have followed suit with their
ownintiativesfor combatingthreat sto the values listed
in Article 2 of the Tresty on European Union (including
respect for hurnan rights, rule of lsw and demaocracy).

While FRA iz not involved directhy in the debate on
the rule of law in the EU institutional system, there
are obwvious interdependencies between the rule of
law and fundamental rights. Thiz led FRA to call for
a"“more encompassing and substantial reading of the
rule of law"*® An opinion, requested by the European

Between promize and delivery: 10 yearsof fundamental rights in the EU

Parliarment, elsborated onthis pozition and proposed
a comprehenzive approach becauze the rights “as
recagnized inthe Charter cover most of the values of
Article 2 of the Treaty on European Union (TEU)% In
2016, the European Parlement adopted a resolution
advocating for an interinstitutional agreement on
arrangerment s concerning monitoring and follow-up
procedures on the stustion of democracy, the rule
of law and fundamertal right z in the Member States
and EUl institutions®® There is, however, no political
oonsensus in favour of such & coordinsted approsch
tothe sharedvalues laid down inArticle 2 of the TEL®

Embedding fundamental rights
obligations in legislative and policy
processes

The Charter provides primary law guidance to the
EU and Member States, without creating "any new
power or task for the Union" they are explicithy
obliged to "respect the rights, observe the principles
and promote the application” of the Charter® This
ermphasiz on promoting as well as respecting EU
walues iz alzo wizible in the criteria for sacceding to
the EU stated in the Treaty of Lisbon According to
Article 40 of the TEW, any European state that respects
the values referred to in Article 2 and iz "committed
to promoting them" may apphy for EU membership =
This prormpted questions of whether and how the EU
should expand itz tresty cammitrient to fundamental
right sto its legislative and a dministrative branches by
develaping s fully fledged hurman rights policy.®

Elernents of such a policy are visible in 2 series of
major EU legislative developmentz* Fundamental
right=z are at the core of the 2008 Framewark Decizion
on combating certain forms and expreszions of racism
and xenophobia by means of criminal law® the 2oz
Wictims" Rights Directive® the 2016 data protection
reform package *fandvarious directivesadoptedunder
the Criminal Procedure Roadmap between zo1o and
20167 Anot her zignal is greater awareness of the need
to develop legislation based on in-depth knowledge of
the fundsmerntal rights situstion on the groond.

An increasing focus on mainstreaming fundamerntal
rightz led the Europesn Commission to promote
a "culture of fundamental right =" from zoos onwards 2@
Az only fundamental rights-cormpliant  legislation
will zurvive a test before the CJEU, to be sustainable
it must be developed with fundam ental rights firmby
in mind, One example of how the EU legisktive
process has becorme incressingly fundamental right s-
oriented isimpa 2 ssessments. Inzo1o, the European
Cornrnission reinforced the process of aszessing the
impact of new legizltive proposals on fundamental
right 5 & year later, the Council of the EU adopted its
own ‘Guidelines on methodological steps tobetakento
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checkfundamental right s compatibility int he Coundil’s
preparatory bodies"® In zo4z, the European Parlia ment
followed suit and created & new Directorate for Impact
Aszsessment and European Added Malue, responsible
for guarantesing independent impad assessment.
Finally, in 2018, the three institutions agreed to “carry
out impact assessment s in relstion totheir substantial
amendment s to the Commizsion's propaosal#

Az a result, the EU legizlator s ddreszsed fundamental
rights in instruments invalving a wariety of policy
areaz, ranging from civil aviation to the revized
regulstion on the Europesn Border and Coast Guard
Agency (Frontex), which includes over oo references
to fundarmertal rights* Although such references
to tundarmental rights on paper are not & guarantee
of their protection on the ground, they can help to
drive right s-compliant impler entation. The European
Ornbudzman he s, for example, looked irto Frontex's
cornpliance with fundamerntal rights obligations =

The CIEU's increasinghy active stance on fundamertal
rights supports these developments. The CIEU iz the
EU's ultimate arbter of EU legislation’s compliance
with fundamenrtal rights Although the CJEU had ruled
in numerons judgrients over several decades that
furndarnental rights are part of EU law, it had zeldom
annulled EU legizlation for irfringing on fundamental
rights. Inrecent years, however, the court has explicithy
noted that compliance with fundarmertal rights most
und erpin EU legizlation. It reminded the legislator of the
need to strike 2 “proper balance between the various
interest simvolved " and to showtobothlega | practitioners
and beneficiaries of EU law how, "when adopting
[legizlation], the Council and the Commiszion taok into
conzideration methods [.] causing less interference"
in fundamental right =2* Most prominently, in 2o, the
court irvalidated the Data Betention Directive because it
did not sufficienthy quarantes "to effectivelty protect [.]
personal data against the risk of abuse and against amy
unlawful accezs and use of that datas

The focus on ensuring that EU legislation complies
with fundamental right=z iz alzo reflected in callz for
5 greater role for FRA in informing the legislstive
process. Inzoog theEuropean Councl streszedthatthe
EUinstitutions should “malke full useof "FRA'S experize
in devising the EUs actions in the ares of freedomn,
zecurity and justice. It irvited them "o consult, where
appropriate, withthe Agency, in line with itz mandate,
on the development of policies and legislation with
implications for fundarmental rights, and to use it for
the communication to citizens of human rights issues
affeding them in their everyday [f2"* In itz 2014
guidelines in the area of freedom, security and justice,
the Council highlighted the relevance of mobilising
the expertize of relevant EU agencies, including FRA =
This underlines the importance of sound evidence to
inform legisletors and palicymakers.

One way FRA responded  |amema e

tothis call is through legal

opinions  expressing itz T
wiewsz on draft Ell legisla- -
tion “asfar as [its] compat-
ibility  with fundsmental
rights [is] concerned”se
Following requests from
the EU institutions - most
frequently the European
Parlisment but alzo the

5 PYSEY B A 5 e
B Rl 5 Rt
—
|t e by T g ST

European  Cornrnissiord?

and the Council® - FRA

delivered 18 legal opinions relating to EU legislation
between zoo8 and 2016, Four of these opinions do not
refer to a legislative proposzal 2z such but commert
onthe implementation of existing EU legislation (such
az the FRA opinion an the Equality Directives). Six of
thern were publizhed in zo16 alone, cormmenting an
the revisionzto the Eurodaci® and Dublird? regqulationz
and the proposal to establish an EU list of safe coun-
triez of origin® among others. Such legal opinions
from an independent expert body can supplement
internal impact aszessmerts and legal scrutiny by the
legal services of the EU institutions. Although FRA's
legal expertize is not yet requested systernatically
or through & zet structure during the preparation of
EU legislation, the agency iz increasingly invited to
participate in hearings at the European Parliamernt
and meetings of Council working  groups. This
shiowz that EU institutions acknowledge the added
value of FRA's input when discussing mes sures that
aftect fundamental rights.

Further means of protecting and
promoting fundamental rights

Inaddition to making the Charter legally binding, the
Lizbon Treaty laid down explicit obligations for the EU
toincrease social indusion and egquality “in defining
and implementing a1l of its] policies and activities"4*
Insodaoing, it provided 2 zolid foundation for including
references to fundamental rightz obligationsz acrosz
all areas and types of EU action, fostering 2 culture
of fundamental rights Thiz is reflected ina more
holistic approach incorporating coordineted strategies,
EUl fundz and economic coordination, in addition to
legislation,aswaysto improve humanright s outcomes.

The developrment of EU policies on Roma inclusion is
a good example. In zo11, the European Commission
iszueda Communicationonan EU framewaork for national
Roma integration strategies (MRI5<). The communication
strezzes that "Member States need to ensure that Roma
are not discriminated against but treated like any other
El citizens with equal access to all fundamertal rights
as enshrined in the [.] Charter#® Member States
established national cordact poirt s, developed national
irteqration strategies and worked together with FRA
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toestablizh indicators and montaring toolz to meazure
progress in Roma inclusion. In December zo4z, the
Council of the Ell gave quidance an how to enhance the
effedtiveneszz of national Roma integration strategies
and policies*® The Council recommendation retains
a primary focus on right s, in pa ticular equality.

At the zame time, the Cauncil Requlation governing the
European Htructural and Investrment Funds (ESIF) set
out ex ante conditions that must be met before funds
can be disburzsed. ESIF are the EU's major financial
palicy instrurnent for implermenting the Europe zoza
strateqy. Several of the conditions specifically relate to
fundamental rights.In addition toa general requirernent
forthe uze of EU fundsto camphy with the Charter, they
alzorequirethe existence of a national Roma integration
strateqy and administ rative capacity to implement and
apply the United Mations (M) Convertion on the Rights
of Perzonz with Dizabilities (CRPD)#* Further reflecting
the new attertion on fundamerntal rights compliance,
in 2014 the European Ombudsman launched an own-
intiative inquiry irto respect for fundarmental rights in
the implemertation of EU cohesion policy® It resulted
ineight recommendations to the European Cammission
on avoiding funds mental right s violations ™ In parallel,
the European Court of Auditors audited the Commissian
and four Member 5tates to assess whether or not
EU policy initiatives and finanoal suppart through the
European Regional Development Fund and Buropean
social Fund between zoo7 and 2015 had contributed
effectively to Rome integration. The findings resulted
ineight recommendations

Moreover, meve EU funding schermes provide funding
that iz zpecifically focused on projects relating to
fundamertal rights - sormething that was already
a feature of the E's relationz with third countries 5
Such funding schemes are another facet of the
overall effart to align the EU internal fundam ental
rights actions with those already in place in
itz external relations.

Social rights, an area of fundamental rights that
has receved relatively little attention in the past, is
rapidly becoming a policy priorty in the EU to address
shartcomings and delays in the implementation of the
Ell zozo strategy. This could have an impact anthe EU's
economic coordination and structural reform proced ures,
particularty the European Semester, and make the
Econaomic and Manetary Union more Tights oriented”
In 2076, the European Commission engaged in a puablic
consultation an a Pillar of Social Rights intended to place
more focus on equal opportunities in and access to the
latour market, fair working conditions, and adequate
and sustainable social protection™ The consultation
yielded a record number of responses, with a European
Commizsion press release of == January zo77 indicating
there were more than 16,000 responses and that the
ensuing conference attracted morethan 6oo participants,

aszsistance if funda-

annual report on the
application of  the

the  thousands  of

annually from citizens.
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including all major social partner organisations.® Az a
result of thiz consultation on 26 April zo17, the European
Commizsion presented the European Piller of Social
Rights* This clearly points to a new dynamic in the
strenathening of the EU's fundamental rights profile.

Increasing the visibility of fundamental
rights in an EU context

Complementing these internal changes, the EU also

took steps to make fundarmertal rights more visible

inthe El az a whole. Back in zao7, an informed citizen
might have been awsare that the EU prormotes gender
equality and consumer rights, and is committed

to fighting dizcriminstion against citizens of other

EU countries. Howewver, there wasz little to give the
EU & wider reputation a5 an important actor in

fundamental rights protection.

The European Commizsion took steps to raise funda-

mental rights awareness among citizens as part of
its “Strategy for the effective implementation of the
Charter of Fundamental Rights by the European Unian "=
For example, the Commission improved its e-Justice
portal, which informs citizens where they can turn for

AEARUURUURUERURURURURUURUARURAARARR Y

mental rights are vio-
lated in their country®
It alzo launched an

Charter, incorporating
izsues  identified in

e i T e
el &

letters the European
Commission  receives

For itz part, FRA carries oot large-scale  surveys
on people’s experiences of the protection of their

fundarmertal right =. They cover a range of issues, from
violence against women to discrimination and criminal
wictimizationof peoplewith rminorityethnic backy rounds.
These help draw attention to major fundamertal rights

izzues in the EU. Mareover, work with relevant actors
helps to raise awareness of and increase coordination
on fundamental rights, Metworks of government focal
paints (liaison of ficers in gover nmentsand parliaments),
MHRls, Member States and civil society organizations
promote awareness of fundamental rights and offer
increased opportunitiesto share experiences,

In addition, thousands of court practitioners, including

Judges, prozecutorsa ndattorney s, and lavw enfarcement

officers benefit from practical handbooks developed
by FRA in close cooperation with the European Court
of Human Rights (EQHR) and the Council of Europes*®

Thesze handbaoks provide hands-on guidance onlegsl

principles in the aress of non-discrimination, data
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protection, asylum and immigration, children's right s,
and access to justice. Published in all EU languages,
almost 100,000 copies had been disseminated by
the end of zo16, while around z40,000 had been
downloaded by mid-zo16. Producing practical tools
for practitioners is one way in which FRA provides
relevant advice on fundamental right =.

At the beginning of this millennium, acedemics
questioned if the EU could be described as 5 human
rights organisation* The instit wtional and procedural
developrmerts described rmean thet today we can
argue that fundamental rights are firmly embedded
not just in law but inthe legislative process and the
developmert and implementation of EU policies, Mo
longer corfined to the EU's judicisry, fundam entsl
rights are becaming part of the EU's administrative,
policy and economic culture. However, there is no
roor for complacency.

Fundamental rights under
pressure: experiences in
four key areas

While the fundamental right= framework haz been
added to and improved over the pa st decade, serious
shartfalls persist in many areas. This section briefly
examines how rights-based law- and policy-making
have affected the lives of people inthe EUL It looks at
fourareas inwhichfundsmerntalrights are paticularky
st sake: wviolence against women, the tension
between protecting privacy and ensuring security,
Roma's experiences with poverty and discrimination,
and the zitustion of migrart children. In each area,
FRA's work brings added value by providing evidence
on zeriouz and ongoing funda mental right=z violations.

This section draws on different types of FRA evidence
and on agency opinions exsmining actions at the
EU level. | should be read alongside the respective
chapters of this and previous Fundamental Rights
Reports, which track key developments st national
level. Inaddition, the materialz sternmingfrom the first
Fundamental Rights Forum, which FRA organised in
June zoq6, also provide a wealth of further information,
addressing different aspects of thesethematicares s

Discrimination and fundarmental rights:
violence against women

“Eurcpesn governments, parizments zod judicsries must
become more sensitive towards women's rights snd put a0
end o this unbezrable infustice. Ensuring women’s safety
must be among Evrope’s fop prionties.”

Lowncil of Europe Commiisbonsr For Human Righfs, Fakfing vielsnos

against women must becorre Burope s fap pricrify ) Mew Burope,
4 lanuary 2ms

YWiolence against women is typically thought of as
a human right z iszue in the context of war andarmed
conflict. |t iz only reltively recently that gender-bazed
wiolence - ranging from domestic wiolence to sexual
harazsment - has been viewed from a rights-bazed
perspective and acknowledged az a particularly
severe fundamental rights concern ®

Despite  grester acknowledgernent thet wiolence
against wormen involves serious and widespread
fundamental rights wiolations, until recenthy few
comprehenzive data onthe extent of the probler were
avzilable. This prompted the European Parlizment to
call on FRA to collect “relisble, comparable statistics
on all grounds of dizcriminstion [L], induding
cormparative data on viclence against women within
the EU" in zo009.# T he Council of the EU reiterated this
request in March zo1o0% The agency responded by
launching the first EU-wide survey to record women's
experiences with violence, encormpassing differert
types of physical, sexual and psychological violence
experienced since the age of 15, a5 well a5 women's
childhood experiences with violence (by an adult)
beforethe age of 15. The survey included face-to-face
imterviews with 42,000 women in the 28 EU Member
States. Bazed on a reprezentative sample of women
inthe general population, it presents a comprehensive
picture of wam en’s experiences with violence.

The result zof FRA's sunvey;
published in zovg, are
zobering® The findingzs
show that an edimated
1z millionwomen in the EL
had experienced physical
violence in the 1z-month
period  preceding  the
survey, and that an esti-
mated =7 million women
experienced  sexual wio-
lence in the same period
Owverall, one inthree women (33 %) indicated that they
had been a victim of physical andfor sexual wiolence
at leazt once zsince theage of 15, and one in 20 women
indicated that they had been raped. The survey also
captured experiences of sexual haraszment. Depending
on the six or 11 examples of sexual harassment asked
aboutinthe survey, between 45 % and 55 % of womnen
indicated that they had experienced at least one form
of sexuzlharassment since theage of 15. Mamy women
had experienced multiple incident =

The survey also covers areasz of abuze that have only
recently been recogrized, such as stalking and the
psychological abuse that often accompanies violence.
It reveals the extert to which social media and the
irternet are being used az new tools for abuze. For
example, 11 % of women had received orsanted,
offensive and zexually explicit emails or text meszages,
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as well as offensive and inappropriate advances on
zocial networking sites

The results also indicate the extent of underreporting
of incidents of violence against women. Onhy 14 % of
wornen reported the most serious incident of physical
andfor sexual violence to the police in cases where
the perpetrator was an irtimate partner, according
to the survey. This suggests that police statistics -
to the extent that they record a wvictim's gender
and relationship with the perpetrator - show only
the tip of the iceberg” when it comes to women's
experiences of violence.

The past decade shows thet three elements are
relevant to addreszing violence against women:

+ srengthening protection through muotualby rein-
forcing legal standards;

+ coordinated policy action;
« improving data colledion.

In addition to anincreasing focusz on violence against
wimnen by the UM, the Council of Europe Comvertion on
preventing and combating violenceagainst women and
darmestic violence (Istanbul Carvertion) entered into
force inzo44. As the first binding and com prebensive
Europeanlegelinstrument ontheissue, # is a significant
milestone for sustained efforts to prevent wviclence
against womnen, protect victims and bring offenders
to justice. As of February 2oz, all EU Member States
have signed the convention and 11 have ratified it. On
11 May zo17, the Coundil adopted two decizsions on the
signing of the Council of Europe Convertion (Istanbul
Convention) on preverting and cambating wiclence
against women and domestic violence

Corversely, there iz currertly no equivalent legizlation
at the EU level that comprehenzively addresses
violence against women. Instead, protection against
forms of wiolence that specifically target women
(such as sexual abuse and sexual harassment at the
warkplace) or affedt them dizpropartionally (such
as domestic violence) is framed in terms of non-
dizcrimination. The Gender Equality Directive {recast),
for exarnple, addresses specificforms of wialence such
az sexual harazsment

Meverthelesz, the increasing alignment of law at the
European level to address violence against women is
evidentwhenlookingacrozs diff erent legalinstrum ent =,
For example, the Istanbul Corwvention emphasizes
waomen's right to be proteded immedistely against
further victimization if they are victims of violence by
their domestic partners, Thisis inlinewith the right of
victirmz under Article 18 of the Vicims" Rights Directive
tobe protected against repest victimisation. Recerd EU

Between promize and delivery: 10 yearsof fundamental rights in the EU

law takes it up specifically in the form of the Directive
onthe Europesn protection order™® andthe Regulation
on mutual recognition of protection messures in civil
matters* In addition, the Yictims" Rights Directive
recognizes that wictimz of gender-baszed wiolence,
victims of sexusl violence and vidims of violence in
a dlose relationship are vulnerable as 2 result of the
nature ortype of crime towhich theyhave fallen victin.

Dezpite the lack of 2 general EU legal instrument on
gender-based violence, the European Comrmizsion has
increazingly recognized violence against wormen and
gender-based violence amaong its policy priorities. The
Commission’s Roadmap for equalty between women
and men zoof-z010™ and the Hrategy for equalty
between women and men zoqo-2015" both outlined
key actions in the area of gender-based violence, Most
recently, in Decemnber 2015 the Commission released s
Strateqic engagernent for gender equality z016-2010™ a5
a follow up to the zoqo strategy. It presents a number
of key actions, including EU ratification of the lstanbul
Convention, continued enforcement of the Wictims'

ARV

Rights Directive, and
AWATENEIS-TAISing
activities and meas-
ures  to eradicate
female genital muotila-
tion and human traf-
ficking. In addition, the
European Commission
used the results of

domestic viclemnce.”

I ook Back mow, what [ really
needed at the time was professionals
with the urderstanding and
Erowledge of all the dyrramics of

Cathering, vichim of domestic vielsros in FRE video
“Adecads of human rights protection: The EU
Agency for Fundamental Rights turns 10"

FRA's survey as a basis for developing further measures
to combat violence against women, such as setting
up funding opportunities for the Member States and
civil society organisations.

One area of padicular foous is asylum. For example,
inits 2010 strateqy, the Commission set ot to ensure
that EU legislation in the ares of asylum takes gender
equality irto accourt, and that the gender perspective
iz promoted in the work of the European Asylum
Support Office and the Europesn Refugee Fund. For
its part, FRA looked at the specific experiences of and
responses to violence against wornen in the context
of its monthly reporting on the impact of the asylum
situation in select Member Sates™ In addition to
a thematic focus on viclence against women, another
monthly report exarmined the theme of trafficking,
including with rezpect to gender™

Howewer, during the same period, other planned
intiatives were withdrawn. Most notable is the
El-wide Srategqy on combating vidlence against
wor en, whichwas announcedinthe zo1o0 Strateqy an
equality between wormen and rmen.

In parallel to working on improving legal standards
and policies, poliogmakers have noted the absence
of comprehensive data on violence against women.

10744/17
ANNEX

PN/sl

DGD 2C

www.parlament.gv.at

16
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Fundamental Rightz Report 2oy

1a

Such data can inform corresponding initiatives, such
as improving support services for vidims or training
relevant professionals. In the absence of relisble
administrative and criminal justice data, FRA's sunvey -
the largest cross-country dataset of itz kind - serves as
a model for several additional data collection effort =
Eurostat, the EU's statistical office, is pilating & survey
onviolence against wormen snd menin select Member
States. I will build on the experience, questionnaire
and findings of FRA's survey. FRA iz part of the expert
group that will provide input to the development and
roll-out of this sureey. If successful, it will provide much-
needed data in an ares where official statistics are
limited. Furthermore, the EU is financially suppaorting
the Organization for Securty and Co-operation in
Europe’s efforts to replicste FRA's survey - using the
zame questionnaire - in 1o non-EU European countries.

More broadly, in zoi6 the agency's fMlanagement
Board agreed that FRA should repest #s surveys on
lewish peoplein select Member Statesand on lesbian,
gay, bisexusl, transgender and intersex (LGETI)
personsacross the EU Both encompass experiences of
hate-rmotvated violence that can be broken down by
respondents” gender and other variables. Moreower,
results from the second round of the agency's EL
Minorities and Discrimination Sunvey (EU-MIDIS 1) will
be releazed in zo17. Itz data on crime victimization
can be disaggregeted with resped to gender and
characteristics such as respondents’ self-declared
ethnicity or immigrant background.™s

To complentent police records, comprehensive and in-
depth surveys are necessany. The [FRA] survey paved the
Wiy i tis feld s pow considered the goid standard,
Fnd we showd be prowd of s schieventent Howewver,
we cannot stop here L We need to repeat the [FRA]
survey 3galn, od we will rrake sure that such surveys
are conducted &t reguiar intervals to detect new trends
Fnd gaps."

Lommissionsr Vi Jourova, speech fo fhe Europsan Parliamsent an

25 Movember 2ong - Infernational Day for the Eimination of Vialsnos
againgt Wemen

Looking ahead, regular azzeszments of the
implementation of legsl standards will constitute an
impartant step in closing the gap between existing
legal protections and women's actual experiences in
the EU. Fram zo16, an independent expert body will
contribute to monitoring the implermertation of the
Istanbul Corvertion through & courtry-by-country
evalustion procedure® This work should provide
impetusforstatespatiestoensuref ullim plemertation
of the corvention by giving & better overview of gaps
in the protection of victims and provizsion of services.
The coming period will show whether or not the
political climate in the EU is favourable to the EU's
ratification of the lstanbul Corvention. In parallel,
the effectivenezz of EU legizlation to tackle izsues
such as crozs-border protection of victimz of violence

fwhich should benefit women), as well asthe Yictims’
Rights Directive, should be clozely aszessedto seethe
extent towhich the law iz applied in practice to aszist
women who are victims of viclence, FRA provided
the EU with comprehensive data on the extert of
vinlence against worien; Member States now have to
address it appropriately.

Security and fundamental rights:
implications for the use of
personal data

"Respecting fundzments! rights in plenning and

Implementing internsl secunty polices znd sction has to be

seen 55 3 means of ensuring proportionslity, s0d 75 5 ool

for gaining obizens” hust nd participation.”

Lounci for the European inion [201g) Councl conclusions on develonmenf

of 3 reneweed European Unien Infernal Seourify Sirafegu, Brudsels,
g December 201 2 7

From the Madrid and London bombingz of 2004 and
zoog to the numerous terrorist attacks of 2015 and
2016, the last 1o years have seen a rise in major
termorist actz around the EL With new, often internet-
bazed, technology playing an increasinghy importart
role in both organizsing and preventing such acts of
mass wiolence, possible tensions between security
and firmly embedded EU rights to data protection
and privacy moved to the fore, This tension was cast
inta sharp relief in zo13, when whistleblower Edward
Snowden exposed mass surveillance practices by the
United 3tatezand Unted Kingdorm governmentz. Lifting
the lid on large-zcale, indiscriminate gathering and
analysis of data under the auspices of national security
and counter-terrorizm, these revelations seemed to
indicate & trade-off between ensuring security and
protecting privacy rights,

Selected examples show how the perceived need to
‘balance’ the fundamertal rights to data protection
and privacy with securty haz been at the core of
debatez about the three major EU-evel legislative
izsuesin the area?

¢ preparation and adoption of the 2016 data protec-
tion package;

¢ preparation and adoption of the 2m6 Paszenger
Marm e Recard (PMR) Directive;

¢ responses to the annulment of the zoog Data
Retention Directive.

The Snowden revelations marked a turning poirt in
discussions on reform of the EU data protection law™
by forcefully underlining the need for & strong legs|
framewaork reflecting new technological possitilities
for mazs survelllbnoe. After four years of negotiation, in
zmbtheEl adopted s package conzisting of the Genera |
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Sourge: FRA vigea [zov7), W decade of AumEn rights nrotection:

The E

>

U Agency far Fundzmentz! Rights turns v’

Data Protection Regulstion®® (GDPR) and Directive (EU)
2016/680 on data protection in the police and criminal
Justice sectors,®which covers data protecionrelated to
criming | offencesand criminal penalties (see Chapter &).

Marking & clear step forward in the protection of
fundarmental rights, both the GDPR and Directive (ELY
2016/680 incorporate several of the privacy safeguands

Between promize and delivery: 10 yearsof fundamental rights in the EU

The CIED annulled the zoog Data Retertion Directive
in 2014,%7 one of 3 series of judgments underlining the
courts proactive stance on ensuring dats protection®®
While acknowledging that the directive pursued
a legitimate aim in the fight against serious crime and
in protecting national security, the court found that #
provided inzufficient safeguards to protect privacy and
data protection rights ® This reflected major concerns
that national courts had expressed. FRAS mapping
showed that all constitutionsl courts that addreszed
the izzue deemed national data retention regimes
either partly or ertirehy unconstitutional #=

If the EU heeds Member States” call for 'an EU-wide
approach [L] to put an end to the freagmerntation of
the legal framewark on data retentionacross the EU"®
recent CIEU rulings give clear criteria for azsessing how
corpatible any future data retertion proposal will be
with fundamental rights™ As FRA has emphasised,
amy new EU action would need to incorporate the
safeguards that the CJEU idertified and indude strict
proportionality checks and appropriste proceduorsl
safeguards to guarantee the ezsence of the rights to
privacy andthe protection of perzonal data =

ARV

“Fundzmends! ights must be st the hegrt of the [Evmpesn
secuty] fremework. L] [z rester securty can onlirbecome
rezl wihen rooted in the full respect of fundaments! rights.
L0 am fully committed to the Charter [of Fundaments |
Rigfts of the EUJL Our zclions must alwsyws be besed on the
rule of fzw, with spproprizte ssfeguards and exceptions only
when necessany, proporbionste and legally justiffed.”

that FRA propozedin itz 204z legal opinion on the data
protectionreform package ® Theyincludestrengthening
the right to an effective remedy and enabling
organization: acting in the interestz of individuals
to lodge complaints. For exsmple, both instruments
provide for strong supervision by independent national
data protection awthorities (DPAs), who can receive

com plaints and award compensation to data subjects, 5¥r Jolla n Xing, Evopean Commissionst For the Securify Union [2018),

Infradecfory revarks by Somimissioner-de sigrafe Sirjulian King fo fhe

as FRA'z opinion suggested,

Similar  privacy-based concerns  accompanied  the
negotiztion of the EU PME Directive, which is viewed
as a central plank of the EU's security agenda™ The
directive erteredirto force in zo16 afteralmost 2 decade
of discussion® The adopted text includes & number of
safeguards missing from the zo11 proposal,® whichthe
Europesn Parliamert rejected in 2013 amid concerns
about its proportionality and necessity, as well az its
lack of data protection safeguards and transps rency =

Several of these ssfeguards build on suggestions that
FE& madein it s 2008 and zo11legal opinions onthe EU
PME data collection system. Forexample, the directive
includes a clearer list of criminal offences that justify
the uze of PMR data by law enforcement authorities,
and requires Member States to appoint dedicated data
protection officers within the units responsible for
proceszzing PMR data at the national leve] =

Inadditionto the collection and processing of personal
data, recent terrarist attack s focuzed attertion on data
retertion by telecorn munication providers asa toolfor
protecting national security and addrezzing crime.
There iz currently no EU-wide legislation in this area.

LIGE Commifiez) Sfrashourg 12 Sepfembar 2018

Realising these protections in practice will require
the full and prompt implemertation of the new legal
framewark. FRA's research has consistently highlighted
ga ps, zothis willinclude stepstomakeindividoals aware
of their data pratection rights and availa ble remedies =
In addition, t demands particular focus on effective
remediesand independent oversight, inline with recent
CIEU case bw.* Thiz includes ensuring that supervizany
autharities are fully independert, and cantake action
on their own initiztive to protect the interests of data
subjects proactively and effectively® The wider role
for DP&s also underlines the importance of ensuring
they have adequate human and financia | resources to
carry out their supervisory and enforcemert tasks

This wigilance will be eszertial in protecting 2 gainst
zarme of the fundarmental rights risks that remain,
particularly concerning PME. The possibility to extend
the systern to intra-EL flights waould significa ity
increase its scope, calling into question itz compliance
with the proportionality criteria set out by the CIEL#®
Furtherrmore, PMR data, if inappropristely uzed to
assess the risk posed by certain passengers, can
amourt todiscriminatory profiling.

10744/17
ANNEX

PN/sl

DGD 2C

www.parlament.gv.at

18
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Fundamental Rightz Report 2oy

18

Two practical FREA tools give guidance on how
Mermber States can embed funds mentalrights as they
incorporate the PMR Directive into national law. First,
FRA's guidance on setting up domestic PMR systems
addresses issues such as transparency towards
pazzengersandtransferof PMR data ¥ Second, itz Guide
on dizcriminatory ethnic profiling - to be updated in
zo18 to reflect technological developrierts - explains
when profiling would be considered discriminatory
and therefore unlawful =

Exarples of recert EU legislation show that privacy
rights can be incorporated irto security and counter-
terrorizm rieasures. Looking ahesd, the next step is
to reconceive the relationship between privacy and
zecurity so thatthey areviewedas mutually reinforcing.
Rather than speaking of striking & baknce between
security concerns and the right to privacy and data
protection, politicians can uze data protection concerns
to make secorty intervertions moare legitirmate. They
have already made strong commitrments to promote
a fundamental rights culture within the secority
union™ FRA's evidence can help to ensure that future
actionz inthizs ares encapsulate thiz approach?=

Poverty and fundamental rights: the
case of Roma

“The EU has made svalizble to the Member States 5 range
of legsl, policy and finands! nstruments to address the
situstion of the Roma through different pers pectives: non-
discriringtion, free movement of people or enfargemend
strategy Rowever, it is cear that the fegs nstruments In
place are pob sufficlent fo zddress the Roma fssue slone.
The economic and sods mamginalisstion of Roms persists,
wiich fs nelther srceptzble nor sustainsble In the EU of
the 29 Centuny. [.] The economic integration of Roma will
contribute o social cofesion zod will improve respect for
fundsments rights”

Wiviane Reding, Mice-President of the Brropean Sommi ssion, responiible
For Jusfice, Fundamenfal Rights and [ifizenship [ao1q), The EU Framework

For natianal Romea Infegration Sfrafegiz s Maving from good infenfions fo
caroefeachion’ 8 Apdl zom

In zo1o, at the height of the economic and financial
crizis, the EU adopted Europe zozo, its 10-year strategy
for growth and jobs™2 |t set 5 target of reducing, by
zozo, the number of people threstened by poverty
or social excluzion by 2o million. Being unemployed
and living in conditions of poverty and social exclusion
are detrimertal to the full enjoymert of rights, as
FREA underlined in itz zo1z focus on safeguarding
fundarertal rights in tirmes of crisiz™ Thiz calls inta
question complisnce with numerous Charter right s,
including human dignity  (Article 1) the freedam
to choose an occupation and the right to engage in
work (Artide 15} non-discrimination (Aricle =z1);
sacial security and social assistance (Article 340
healthcare (Article 350 and freedorn of moverment 2d
of residence (Aricle 45,

Roma are overrep-
rezented  armong
those affected by
poverty or social
excluzion. FRA
21 Roma survey
found that at least
Bo % of the Roma

“Roma have been - for some
reason— chosen fo be the
scapegoat.”

Kumar, Roma rights deferder in FRA vidoo
B decade of kuman rghts probection: The
ELY Agqency For Fundamental Rights

ferrss 1a”

surveyed were at risk of poverty or social exclusion,
oompared with 24 % of all adult=% At the same time,
about half of the Roma surveyedreported that they had
experienced dizcrimination in the year preceding the
survey becsuse of their ethnicorigin, while only around
40 Y were aware of laws forbidding discrimination
against members of ethnic minorties when applying
for & job. Few of the EU's main large-scale surveys
sufficienthy cover ethnic minarities incloding Roma, so
these data zhed new light onthe fundamertal right=
challenges faced by the EU's largest ethnic minority™

Reflecting the urgency of the situation revealed by
these and other data, different EU institutions pot in
place comprehensive legal and policy commitments
specifically aimed at improving Roma socio-econonmic
conditions. The EU adopted & Framework for MRSz in
April zo11, marking an unprecedented commitment
by EU Member States to promoting the inclusion of
their Roma cornrmunities.

Frogress on the ground, however, has been notabhy
slower. FRA published data in zoe - a5 part of
EU-MIDIE 1T = suggesting that little progress he s been
achieved®? Cyerall, 8o % of Roma live below their
country's at-risk-of-poverty threshold, one in three
live in housing without tap water and one in 1o live

P in housing without electricity (see alsa Chapter 4).
Furtherrnore, s quarter of all Roma and a third of Roma
children live in a household that faced hunger at least
once in the month preceding the survey. Roma also
continue to face intolerable levels of discrimination
when looking for work, at work, in education, in
healthica re, when in contact with administrat ive bodies
oreven when enteringa shop: 41 % felt discriminated
against at least oncein one of these areas of daily life
inthe past five years.

“First of s, Member States need to ensure thet Roms
sre not discrimingted spainst but trested ke sny other
EU citizens with equal aocess to 2l fundzmentsl rights

a5 enshiined inthe EU Charter of Fundamentsl Rights. In

sdditfion, sction is needed to fresk the Widous opde of
poverty moving from one generstion to the next”

Lo ako n Communication An EU Framework For Nafional Roma
Integrafion Sfrafegiss up b 2020, & Apsl 2011, S0 (2o} 473 fina)

These results suppart the Commission's assessmernt
in zo16 that, whereas the legal, policy and funding
instrumentz put in place had resulted in better
coordination and mainstres ming, they were unable to
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“prevent further deterioration of the living conditions
of Roma and widespread hostility  of  majority
societies""*% Among the actions proposed by the
Cormrmission to improve implementation of Roma
inclusion measures, three emerge from FRAS research
as particularly important:

+ grengthening the monitoring and evsluation of
Forma incluzion measures;

+ empowering Boma and involving them in devel-
oping, implermerting and montoring irtegration
rmeasures at local level;

+ reflecting age- and gender-specific wulnerabilities
ineffortstotackle poverty and zocie | excluzion.

The European Commizsion alzo highlighted these
issues a5 particular challenges inzoqo and 2016,

The importance of effective monitoring and evaluation
of intiatives toimprove the realization of fundarn ental
rights is a consistent theme of FRA's research, and is
firmly embedded in Roma-related initistives. Both
the EU Framework on MREI5s and the zotz Council
recommendation  afford prominence to regularhy
monitaring progress. To support these efforts, FRA
worked with the European Cormrmission and Member
Hates - through the Ad-Hoc Waorking Party on Roma
integration indicstars™ -to develop and apphy 3 two-
pronged monitoring system on Roma irtegration. The
first pillar consists of & framework of indicators for
measuring progress against a range of fundamental
rights, based onthe UM structure-process-outcome
model™ Process indicataors are paticularly important
for informing policymakers shout possible gaps or
deficits at the implementation level, so the second
pillar is an information collection tool for generating
data to apply these indicators, In zoad, this fed into
fember States” first repart on progress made in
implemerting the zo1z Councdl recommendation.

Mevertheless, weaknesses in montoring processes
persist. One challenge concerns linking res sures to
outcomnes, which would enable policymakers totrack
the results of their efforts™ FRA's sunveys go some
way to plugging the gap indata on outcomes. It would
give further inzight irto the imps & of measures onthe
ground if cther major European survey instruments,
such az the Survey on Incorme and Living Conditions
and the Labour Force Survey systematically included
the possibility to disaggregate relevant data.

faoreowver, fundamental rights-bazed  rmaonitoring
tools may not be consistently applied acrozs the full
breadth of Roma integration messures. For example,
although the introduction of ex snte conditions in
the currert E5F regulation marks a zignificant step
forward, there remains room for improvement in

Between promize and delivery: 10 yearsof fundamental rights in the EU

aszzezsing their role in realizing fundamental rights. In
thiz regard, FRA's assistance to Europesn Commissian
desk officers working with E:F on human rights-
bazed maonitaring taols can help to enhance ESIF's
role in tackling discrimination and reducing poverty
and zocial exclusion™

Effective manitoring is closely tied tothe involvernent
of those concerned. One way to support full and
meaningful participation iz through empowerment.
Both the Buropean Commizsion and the Council of
Europe hawe taken action to improve the civil and
political paricipetion of Roma citizens, as well a=
the capacity of Roma cwil society. The European
Comrission supported pilot projects for shadow
monitoring of MEIEz, including information on the
imvolvernent of civil society™ while the Council of
Europe helped to develop community acion groups
through which Roma citizens can contribute to
decision-rnaking processes at the local level ™ Further
evidence on the complex processes empowering locs |
Roma comrmunities will come through FRAS Local
Engagement for Roma Inclusion project™ Bringing
together local rezsidents, including Rora, with ather
local stakeholders, the project investigates how they
canbest be imvalved in Borma integration actions.

FRA research alzo underlines the particolarities of
poverty and social excluzsion experienced by wormen
and children. FRA data show that, of the Raoma
who are at risk of poverty, 42 % are children under
18 years of age, while for non-Rorma househalds the
figure iz around half of thet (22 %)™ Roma children
alsolag behind their non-Roma peers on all educstion
indicators: for example, nearly a fiftth (18 %) of Roma
aged between zix and 24 attend an educational level
lower than that carresponding to their age. Similarky,
data show poorer outcom es for women than for men.
Roma women report lower employment rates than
Roma rmen, for example: 16 % compared with 54 %.
Az mamy a5 72 % of young Roma women surveyed
are not employed, in educstion or training, com pared
with g5 % of young Roma men. Theze findings can
help policymakers develop better-targeted responzes
to promote the sociel inclusion of Roms wornen and
children more effectively.

Az EU legal and policy provisions are incressingly
framed by fundsmental rights, meszures tackling
dizcrimination and combating anti-Gypsyism should
becorne embedded not only in Roma integration
strategies, but more broadly in the range of mes sures
against poverty and social exclusion. In addition
to existing national reform programmes and ESIF
projects, further initistives are expeded to be
developed under the new European Pillar of Socisl
Rightz. Az Cammizsioner Thyssen underlined in her
opening speech at the conference on the proposed
pillar “Europe hasahways placed importance on social

ARV
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Jjustice - as the core of its social market econormy, so
we needtotackle inequalities and poverty head on '™

and taly*¥ and the effects on children of proposals to
revize the Dublin'® and Euradac® regulations.

Migration and fundamental rights: the
situation of children

e can bulld walls, we can build fences. But imagine for

7 second it were you, your child In your arms, Hhe word you
knew torn gpart sround yow There is no price you would
not pay, there Is po wall you would not dimé, no ses you
wowld not s3Il no border you would oot cross IF 1 s war

or dhe barbarism of the so-called Islamic State that you

sne fleeing. So it iz figh time to act to mansge the refuges
crisis. There s no sternative to Hhis"

The situation calls irto guestion compliance with
rumerous Charter rights, including the rightz to
asylum [Article 18], respect for private and family life
tAricle 7], an effective remedy (Article 47), integrity of
the perzon (Aride 3) and libery (Artide &) as well az
the prohibition of refoufement and colledive expulsion
{Article 19). Evidence colledted through the agency's
operational engagement and research onderlines
particularrizks aszociated with children arriving in large
rumnbers. They make it harder to fulfil Article z4 onthe

rightz of the child in conjundionwith the above right ==
Jean-Clawd s Junker, Fresident of the Beropean Commilision (2ons), Sfafz of
fhee Undon address aoqs fime For haredfy wnify ang solidarify Sfrasbourg

5 Seplember 2615 Around a third of asylum applications in the B in both

20

Over one million refugees and migrantz ertered the
EU through Greece and ltaly in zo15. A further 360,000
people crossed the Mediterranesn into the EU in
2016 Of these, 26 % were children, many of them
unaccormpanied™® The total number of child asylum
applicants incressed from &1,195 in zo1o to 368,800
in zo1g, & sixfold increase. Of these applications,
qb, 465 were submitted by unaccompanied children,
whichrepresents almost a tenHfold increase from zo1o
(10,60 applications). &7.5 % of all children who arrived
in ltaly by sea in 2016 were unaccompanizd ™

The zitustion llustrated in stark termz the potential
for fundamental rights violations at all stages of the
rmigration and & sylum process. FRA highlighted som e
ofthermost prezsing concernzin it s Fundzments! Rights
Report 2096 incuding limited legal possibilities
for refugees to enter the EU; smuggling of migrant 5
the impact of asylum and border management
policies on EU free movernert rules; and preventing
refouferment™ - returning a refugee to a risk of
persecution. Other issues, such az resettlement of
rmigrants to ot her EU Member Hates, reaniting family
membersin different Member States, the implications
of the so called EU-Turkey Statemert adopted on
18 March zo16, and information systems in the area

W of azylurn and migration™ are discussed in Chapter 5.

Reflectingthe urgency of the crisis at the EU's barders,
FEA supplemented its existing research in the areams
with new activities, in particular the deployment
of FRA experts to the Greek ‘hotzpots’ between
April and September 2016 to provide on-the-ground
fundamertal rights experize to EU actors™ and
the publication of regular overviews of migration-
related fundamental right = concernz in Mermber statez
particularky affected by large migration movermnents 22
Furthermare, four legal opinions, which the European
Parliament requested, highlighted the fundamental
rights impact of ceftain EU responses, namely
a proposed EU cornmonlist of safe countries of arigin®™®
the situstion in the hotspots established in Greece

zmgand zoéwere from children. & significant minority
of these were uraccompanied - not accompsnied
by an adul responsible for them - or separsted -
accormpanied by a relative ather than their parerts
or guardian'® Efforts to implement the enhanced
protection that international, EU and national law afford
to unaccompsnied and separated children have put
asylurm and child protedion systems in many Menmber
Hates under unprecedented strain ™

Source: FRA videa (zovF), A decede of Auman dofts orotection:
The EL Agency for Fundsmentsl REAts tums 707

Acloserlookatthreeissues highlights arange of specific
challenges concerning unaccompanied migrant and

M refugee children (zee alza Chapter 5 and Chapter 7).55 <

Each of theze issuesis relevant to proposed reforms to
the Common European Asylum System and to the EU's
large-scale information systemns

¢ preventing detertion of unaccompanied children;

« ensuring guardisnzhip for unaccompanied children;
and

¢ preventing uraccompanied children from going
missing from reception facilities.

FRE A first highlighted challenges concerning mizsing chil-
dreninthe cortext of trafficking in 2000 Two reports
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from zo1o captured separated children's experiences
of legal guardianzhip and detertion, and preserted
a comparative overyiew of legal provisions concerning
detention of separated children in return procedu res 2

A first key fundarmertal right = risk iz child detention.
Although EU law stronghy discourages the detertion of
all children for migration purposes ) FRA has collected
evidence indicating that uns coomps niedand separated
children cortinue to be detained in sorme EU Member
Hatez™* Thiz raizes a number of fundamental rights
izzues, including inzufficient indmidual azzessment
of the necessity of detention, limited assessment
of the child’s best interests prior to detention, and
the type of faclity ard child-specific safeguards
available™ Children held inthe hotspots, in particulr,
lack meaningful age-appropriate adivities and are at
heightened rizsk of being placedtogetherwitha dults not
related to them due tos lack of dedicated facilities*
Children's experiences, collected by FRA before the
current crisis, bear oot these concerns. Separated
children talked of bullying and aggression in detertion,
az well as confusion sbout why they were detained,
giventhat they had not committed amy crim e

“TEjven for 3 short period of ¥me znd in sdequate matens!
conditions, immigrsHon detention is never in & child’s best

Intere

sts. L] [Djetendion s 3 disproportionzte messure a5

the hzrm inflicted on children In the context of detention
cannot be justiffed by immigration coptrol requirem ents.”

Lowrnacil
Lowrrncil
Lecreta

af Eurape Dommmis sherer for Human Rights [2on8), “Leffer from fhe
o F Europe Cormeis siemer for Hueran Rights, Mils Muifnicks, fo fhe
ri of Sfafe for Migrafion and Asylem of Belgivm, Thee Francken,

concerning Lhe defenfion of migranf children', CommiH[zo18),
15 liecember 2o8

For those ewceptional situations in which children are
detained, Adicle 177 of the Return Directiveand Articlez
and 1z of the Reception Condtions Directive set out
safeguards. These indude ensuring that detention iz for
the shortest appropriate period of time and takes place
inaccommodation with appropriate personnel and with
facilitiez that enakle children to engage in recreational
adivities approprigte totheir age

Bvidence that the agency has collected over & decade
powerf ully underlines & second issue: the importance
of effective and efficient guardianship systems for
ensuringthe rights of all children, in particular rmigra et
and refugee children separated from their families.
Throughout the arrival, asylum and  immigration
process, guardians play a critical role in ensuring the
child's accessto services, information and support, as
well az safeguarding their best interests in legal and
administrative procedures™s In practice, howewver,
FE&'s work illustrates persisting problems: significant
delays in the appointment of guardisns; difficulties
idertifying sufficiert numbers of suitable guardians;
the appointment of guardians who ey have conflicts
of interest; and guardians being responsible for large

Between promize and delivery: 10 yearsof fundamental rights in the EU

numbers of children™* Separsted asylum-seeking
children alzo often do not know if they have a guardian
orwho that person is, interviews inzo1o indicate¥?

Froposed revisions to the Reception Conditions
Directive were published in 2016 in response to the
migrant and refugee crisis. They address several of
these issues Among other aspects, the propossl
calls for the appointment of a guardian within five
days of the application for international protection,
wetting of guardians, and enszuring that guardians
are not rezponzible for @ dizproportionate number
of children® The joirt FRA-Europesn Commission
Handbook on guardianship for children deprived of
parents! care provides practical guidance on how
Mernber States can apply these zafeguards within
their national guardianship sysems® For example,
to avoid potential corflicks of interest, it cautions
against appointing guardians who are also working
for reception facilties. It also provides advice on the
training of guardianz and sets out core component s of
reviewy and oversight mechanisms. Thisis in response
to evidence that FRA collected showing that most
Mermber statesdonot have inplace provisions for filing
complaints againg guardianz A5 part of its presence
inthe hotspotzin 2016, FRA facilitated a workshop on
reforming the Greek guardianship sy stem thatdrew on
prormizing practices in ED Mermber States

ARV

Lack of reagistration,
inadequate  accom-
modation,  fear ar
experience of deten-
tion, and ineffedive
guardianship can be
factors in migrant chil-
dren going missing.

It is not qood fo dose the way for
refugees — hecause (f they clase

the waw, they will find a dangerans way
and mrany pecple will die on the war”
- pear-old femals migrant in FRA vides

A decade of husran fghfs profection:
The EU Agency For Fundamental Rights furns 12

Although a lack of comprehenszive data means there is
little clarity on the numbers of missing unaccompsanied
children, evidence that FRA haz collected gives zome
inzight into why wneccompsnied children go missing
from reception facilities™ Many leave to meet parerts
or other family or friends living in ancther Memter
State. Others decide to travel alone because asylum
procedures are lengthy and often heve cumbersome
administratrve requirerment 5, and because they do not
trust authorities and they lack information. Inedequate
reception conditions and detention pra cticezarefurther
puzh factors: evidence from FRA' monthly repartingin
2015 and 2016 suggest s that children mainby go missing
framtranzit 2 ndtemporary first reception facilities that
fail to meet child protection standards ™=

Thesze fadors support introducing various possible
measures to reduce the number of missing unaccompa-
ried children'® estimated at over 10,000 in 2015 First,
they might ke less inclined to leave in search of rela-
tives if there were more opportunities for prormpt farmiby
rewnification - for example, a special scheme for the
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transfer of unaccompanied children to Member Sates
wherethere iz the best chance of family reonification?ss
Second, ensuring children are given accurate informa-
tion inan age-appropriate manner helps to build trust;
promptly appointing a trained and qualfied guardian
can help to corvey information and iderdify child ren at
risk of disappearing. Lasthy, reception and accommoda-
tion should be provided in more family-like' form, such
as foster care, with the imvolvement of child protection
autharities. In the hotspots establizhed in Greece and
take in zo1s, providing adequate conditions includes
having a qualified person responzible for child protec
tionissues, as FRA's 2016 legal opinion proposed™

These responses proposed by the agency are practical
waysto ensure that the fundamertal right = of children
can be protected throughout the arrival and asylum
procezs. More broadly, they underling the importance
of ensuring that EU law and policy fully incorporatethe
needs of this especially vulnerable group of refugees
and migrarts, Upcoming EU-level intiatives provide
an opportunity to reinforce and strengthen existing
satequards. For example, the proposal for a revised
Dublin Requlation rmarks progress in certainares s, such
azchildren’zextendedright to information #? Additional
guarantees wouldfurther enbance protection - such as
appointing & guardian and excluding una ccompanied
children  from  accelerated procedures to ensure
5 genuine aszezsment of their best interests, 3z FRA
argues in it zopinion onthe revized Dublin Regulation =

What remains to be done

Thiz forus section began by describing how the EU
haz developed and improved tools to respect, protect
and promote fundsmental rights, among them the
FEA. But - as the four examples discussed above
underzcore - major obstades to fulfilling the human
rights of everyone Inving in the EU remain.

The discrepancy between fundamental rights structures
and outcomes on the ground points o persisting gaps.
Filling these gaps requires a renewed commitmert to
fundamertal rights. Thiz is even more needed as recent
years have witnezsed new challenges in the political
landscape. Against this backdrop, FRA's role appears
even more relevant than 1oyearsago.

Gaps and deficiencies persist

The EU has taken zigrificant steps towards becoming
3 fully fledged hurmanright z actor But thiz remarkable
progress must be put in perspective. The past decade’s
strengthening of the formal fundsmental rights=
architecturewillonly haveachieveditsaimwhenpeople
in the EU actuzlly feel that their fundamental rights
are protected and fuffilled. Precisely here, though, we
zee two major shortcomings. One iz the inconsistent

application of fundsmental rights legislation and policy
aroundthe EU. The other is the failure to communicate
that hurnan rights are for everyone and provide the
best basis for societies to develop andflourish, 1t isthis
failure that at least partly explains the rize in suppart
for populist groups inmany places throoghoot Europe.

Four examples highlight thesze problemns:

¢ Merber 5tates have not fully embedded a ‘Charter
culture” in their administrative, legislative and
Judicia| procedures. The implernentation of the law
onthe books intolived realities continues to suffer
shortcomings.

¢ The EU does not yet fully use the potential of all
Charter right s (including socio-economic rights) and
their guiding function acrossthe EU's activities,

¢ The EU does not systematically request independ-
ent socio-legal advice (e.g. by FRA) when legislat-
ing. Moreowver, the EU has not yet acceded to the
European Corvention on Human Rights (ECHR) and
izthereforeas such not subject tothe jurizdiction of
the European Court of Human Right s (ECHHR ).

* A gap persists between the EU's internal funda-
mental right = policies and itz external commitrmert
to human rights.

The Charter iz now part of EU primary law. As such,
it guides and shapes both EU and national legizlation,
the latter when it falls within the scope of EU law.
Since large parts of national legislation and policy are
within so-called EJ competence, the Charter provides
fundamental rights standards for many aspecs of
Member States” acivities. Monetheless, the Charter
plays only a peripheral rale in national lbw- and policg-
making, and in domestic jurisprudence,

The Chartter can reach itzfull potential onbyif it izactively
used by lawyers innational a dministrations and courts.
However, references to the Charter st national level
rerain limited in quartity and superficia| in quality
B (zee Chapter 1. Whether scrutinizing upcoming rational
legislation and policies or applying national norms to
implemert EU law, a detailed ‘Charter compatibility
check” should be standsrd practice - but currenthy isnat .

Inadditiontothe obligation to “respec the rights [and]
observe the principles” of the Charter, Member Hates
must also "pramote the application thereof” (Aricle 51
of the Charter). Yet national policies to promaote the
uze of the Charter in netional public administrations
and legal systemsz are lacking. Effortz totackle this gap
betweesnstatutory obligetionand political reality would
enhance the use of the Charter itself, and could alzo
cement the wider role of fundamental rightza za certral
component of law- and policy-making processes.
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At the EU level, explict references to the Charter
are far more frequent and assessmerts of Charter-
related impad s have become standard. Nevertheless,
potertial to enhance the Charer's use remains. One
clear example isthe area of socisl and economic rights.
Mary of the instruments shaping the EU's ecanomic
governance do not assign a specific roleto the Charter
This lirmits its role in some of the policy areas that are
most relevant to people living in the EU* Forexample,
the Charter could be pot to better uze inthe contest
of the European Semester and other instruments of
economic and budgetary surveillance. Inaddition, the
EU could take stepsto address criticizms that it has not
given sufficient weight to other relevart international
fandards, such as the Council of Europe’s European
Locial Charter™ Adively engaging with the Turin
proceszof reinforcing the norms set ot inthe European
Social Charter would be ane way to achieve this.

fioreower, EU institutions seem to hawve focused on
avoiding violstions of Charer rights, rather than on
maxirnizing its potertial to enhance and guide the
developmert of policies. Assessing the fundamental
rights impact of potertisl EU lzgislation and policies
has become standard in the European Commission.
Proposals are checked against the Charter, a further
zign of how it has instilled a new fundamental rights
culture in EU institutions and processes. Mevertheless,
fundamentalrights impacta szessments couldbefurther
improved across all EU institutions™ Involving FRA in
the EU legislative process ina more structured manner
would be an important cortribution in this regard.
For example, the European Commission took a more
informal but nevertheless effective approsch when
cresting the High Level Expert Group on Interopera bility
between large-scale infarmation systerns by the EUin
the field of asylum, border contral and immigration (see
Chapters)™® FRAwas imvolvedfrom the very beginning,
providing expertize and a dvice throughout the process.

The EU's accession tothe CRPD, and thus its acceptance
of the CRPD Committee's external monitoring and
review of itz progress inimplementingthe convertion,
clearly zignalled thattheUnion izwilling to submit itself
to external scrutiny of its human rights performance,
Thiz openness to guidsnce from non-EU sources
creates greater scope for international human rights
law to enhance the EU's human rights pedformance.
Fatification of the |stanbul Convention, as propozed in
March 2016, would extendthis possibility toa newarea.

The situation reqarding the EU's accessiontothe European
Comvention an Human Rights (ECHR) iz less encouraging.
The CJEU's Opinion 2/ could substantially delay the pro-
cess This risks creating the impression that the EU is
hesitanttoagreeto external judicial review by the ECEHR.
Such external judicial control would Be important given
that the CEU jurisdiction islimited it excludesthe EU %S
common foreign and security policy - and individuals

Between promize and delivery: 10 yearsof fundamental rights in the EU

have onby restrided access to the CIEL™ Furthermare,
it would avoid the danger of creating the perception (at
national and/or international level) that the prote ction of
fundamental rights is subszervient to the importance of
retaining an autonomous legal order.

Lastly, imbalances persist between human rights
policy coordination inside and outside the EU. While
the EU hez had & Hrategic Framework and Action
Flan on Hurman Rights and Democracy for itz external
relations since 2012, a similar degree of coordination
does not exist inthe EU'z internal sphere. The Council
of the EU's rationale when adopting the current action
planin zotg was that “complex crises and widespread
wiolations andabuzes of human nghts and fundamental
freedom s require ever more determined effort s by the
EU" That would seem taapply equally withinthe EU.

Justasinexternal rzlations, aninternal action plan could
enatle to EU "to meet these challenges through more
focused adion, systematic and coordinated use of the
instrument = at its dispozal, and enhanced impact of its
policies and tools onthe ground "™ In 2014, FRA looked
at what form zsuch an internal strateaic framework far
fundamental rightz could take. It identified 5 zeries of
Ell-level national and general taals* One recurrent
theme mirrors anotheraspec highlightedby the Caundil
for external relations: “putfting] special emphasiz on
ownership by, and co-operation with, local institutions
and mechanismz, including national huran rights
institutions, as well as cvil society"* Again, these
argurnerts used in the cortext of the EU's external
relations wery much also lend themsebsez for the call
for developing an Bl interna | strategic framework for
the protection and promation of fundamental rights.

New challenges ahead:
commitrment and communication

Additional difficulties are emerging that will require
innovative responses, Evidence collected by FRA zug-
geststhat the “space’ for civil society in public discourse
and policymaking iz being squeezed, both politicalby
and financially. This was confirmed by a 2016 suney
armongst zoo diverse associations and MGos™ Yet it
iz during periods when fundamertal rights are on the
defenszive that civil society organisations have special
relevance. Civil society organizations can play animpor-
tant role in generating ownership and fighting mis- and
dizinfarmation. To fulfil this task, however, they rmost be
empowered and enabled to communicate fundamental
rights ina narrative that people find convincing.

Another challenge relatez to communicating rights.
Those who are committed to human rights and to
strengthening their protection in the EU must admit that
we havefailed to cornmunicate the importance of human
right=for all members of society and the importance of
respectful and tolerant public and political debate In
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2013, FRA pointed out that the political ervironmert
in which human right = look to protect individoals was
becoming increasinghy difficult.™ That still holds true
Elements of extrermist ideology - particularly con-
cerning attitud ez to migration and lzlam - have gained
a foothold within some large political parties and seem
to be gaining acceptance among the electorate. Anti-
hwrnan right = rhetoric makes # easierto depict right s a5
‘political correctness’ rather than legal obligations, Left
unchecked, irtolerant rhetoricin political discourse, dis-
seminated through the media, could incite discrimina-
tion, hatred or violence, as a recert FRA paper show '™
Thiz has wide societal implications far beyond the
immediate interacion between offender and wiction 172

Even where a fully fledged fundamerntal rights
protection system exists, upholding funda mental rights
iz difficult in the face of repeated efforts to discredit
them in parts of the political and public discourse,
Lookingshesd, the El and it= Member 3tates will need
tofind effective waysto:

# address mistrust of public institutions and per-
ceived thrests deriving from phenomens such as
immigration or globalization;

+ highlight the benefits of fundamental rights for
everyone inthe ELL

Successfully rezponding to challenges requires first
understanding them. This necesstates analysing the
motivation of those expressing disregard for human
rights. Such rhetoricd oesnot neceszarily reflect rejection
of the valuesenszhrined in fundamental rights standards.
A 2076 survey in the E'snine langest Member Hates con-
cludes that it iz not value s but fear of globalization that
iz driving moves away from the political mainstream ™
Attitudes to human rights are likely linked to levels of
trust in the state, underlining the link between funda-
rmental rights, on the one hand, and the rule of lawand
democracy, on the ather It iz here that 3 ‘mechanizmoon
democracy, the rule of law and fundamental right s" could
add value, especially if # iz firmby anchored in national
realities, institutions and processes ™ Ernbedding funda-
mental rights in social realities should also belpto better
communicate the societal function and benefits of rights,
and zo make the ‘business caze’ for human rights"

Fundarnental rightz are sormetimes perceived as
focuzing an minaorities, rather than shared by all. This
meanz that defenders of fundamental rightz need to
increase collective ownership of fundamental right s.
With signz of decreszingsupportforfundarental right 5
within their constituencies, politicians might becomn e
lesswillingtosupport and enforce international human
rightz standards. The notion of fundamental rights a=
being Tights for minorities" that are ‘imposed’ by the
‘irternatianal community” cortributes to & decressing
affinity for hurnan rights within societies.

One point of departure is acknowledging that civil and
political rights have zofar had more prominence than
social and economic right = >ocial and economic right=z
have the potentialto signalto individuals thatthe state
provides them with legal entitlement s just a5 it entitles
a migrart to apply for asylum. The Charter is unique
in cambining, with equal satus, civil and political and
zocial and economic rights in a zingle document. The
potential of the social and economic rights set out in
the Charter haz not, however, been fully exploited thus
far. To increase understanding of how the EU protects
hwuman rights and renew faith in their owverwhelming
significance for both individual developmert and socia |
cohezion, these less well-known rightz enzhrined in EU
legizlation should be given more weight.

Traditional humnan rights activities and tools may no
longer suffice to address these challenges effedively.
Howeser, countering the perception of fundarmental rights
asa complicating fackar or even a hurdle in responding to
the urgent challenges facing everyone in the EU is eszen-
tial if they are to live up totheir promise az one of the
walues underpinning the EJ and = 28 Member States.

Role of the Fundamental Rights Agency

By establishing FRA, the EU supplemented existing
toolz with an independent centre of fundamental rights
expertisethat can provid e objective, comparat:le, relevant
and reliable data and information as well 3z advice and
guidance™™ K also created an agency that contributes
toraising awareness of fundarmental right =, cooperates
with pub:lic bodies responsible for human rights at the
national level, engag es with civil society and coordinates
with international human right = organisations.

FRA's activities demonstrate that the best way to
aszess the effectiveness and efficiency of messures
to promote and protect fundamental right = is through
acombined focusonthe outoore s of lewsand policies.
These outcomes can be messured through surveys
and other forms of objective and cormparable research
that systernatically collect data on the experiences of
rights holders (individuals), and the specific actions
and imvestmerts that duty bearers (states) undertake
to implement their commitments. Heving hands-on
contact with and providing advice to practitioners
provides opportunities to engage with practical
realities rather than only with the relevant normative
frameworks. The four policy areas examined above
highlight the different forms of FRAs engegemert
with fundsmental rights, particularhy:

¢ large-scale surveys providing robust, detailed and
comparable data that complement the results of
major European statistical surveys;

¢ practical, an-the-zpot guidance to support practi-
tioners inthe field; and
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+ legal opinions scratinising legislative proposals and
providing guidance an the developrnent and imple-
mentation of rightz-related legizlation.

FRA's large-scale surveys assess the experiences and
perceptions of individuals, and give unique insight into
the outcorne of EU policies on the ground. Looking
ahead, the upcoming Fundamental Rights Sorvey
will collect information on people’s experiences
with, and opinions an, fundamental rights issues in
the EU. Taking & fundamental rights perspective on
everyday issues such as access to justice, consumer
rights and good administration, the suneey wil
idertify gaps in the realization of rights and service
provision acrozs & brosd range of areaz™ Moreower,
by spplying the UM structure-process-outcome
indicator model, & iz poszible to measzure progress,
stagnation and regression, and improve policies in
a more targeted way =

FRA's decade of experience shows that rights-related
development s are influenced by an overall political
and practical context subject to sudden change. For
example, the recent migration situation put Mermber
Hates under unexpected levels of pressure. FRA
provided ha nds-onassista nceand expertiseto relevant
actors on the ground by engaging in the hotspots in
Greece. By focusing on practical issues such as how
to apply child protection safeguards in guardianship
systems for uneccompanied children™ and steps
to reduce the risk of refoulement in external border
rmanagement,® FRA provided practical guidance to
rational 3 ctors on how to address fundamental rights
iTsues inmigration management.

While independent expert institutions in rmany
Member States systematically issue legal opinions
and statementz on legislative drafts on their own
initiative, this is not the case for the EU. The Paris
Frinciples on the status of national human rights
institutions (MHRIs) require that such legal expertise
tan be delivered on MHRIs" own initiat e ™ This is the
case for the sector-zpecific European Data Protection
Supervizor but not for FRA, which haz a horizontal
role across all fundamental right =™ FRA, as the EU's
hurnan rights agency, cannot izzue legal opinions on
legislative drafts on its own initistive. FRA's mandate
instead requires that the European Parliarnent, Council
or Commiszion explicitly request a legal opinion when
“it concerns" their propasals or positions inthe course
of the legislative process’® The EU institutions do
not, however, consistent by request such independent
external fundamertal rights scrutire.

Building on robust and comparable socio-legal evidence
collected sy stematically by FRA is centralto the delivery
of sustainable and human rights-compatible legislation
and policies. Moreover, drawing on such independ ert
evidence signals that the EU is open to independert

Between promize and delivery: 10 yearsof fundamental rights in the EU

advice and guidance. FRAS more systematic imvohve-
ment in the development of EU legisltion shoold
therefare be considered should the agency’s founding
regulation be revised ¥

The challenges highlighted in this report - migration,
security, increasing digtalisation, social inequality
and poverty - look et to remain. They are likely to
unfold ageinst & background of fragmentation in
zocieties, fragmented infarmation andaninternational
ervironment whose legtimacy is questioned by some
politicens and parts of the populstion.

Az integral part of the international human rights
systern, FRA can play 2 vital role in efforts to reinwig-
orate the legitimacy of hurnanrights. On the research
side, the agency will need to enhance further the
delivery of targeted outputs of immediste use to
policymakers and kwmakers, At the sarme time, FRA
will need to continue developing and implermerting
multi-a nnual programmes of research in areas where
evidence gaps harmper progress inthe full impler en-
tation and fulfilment of fundamental right z.

Interms of cooperation, FRA will further strengthen
itz tiez with all parts of the intermational and regions|
human rights systemn and in particular with the
Council of Eurape® UM systern, 05CE, 25 well az EU
institutions. This includes FRA's partners in European
Parliamnent  committees, Europesn Commission
General Directorates, 2 nd Council working groups that
share irter-institutional responzibility for funds mental
rights. At the same time, FRA will emphasise the
importance of identifying futther synergies within
the European and global human rights cormmunity to
enhance complementarity and multiply impact.

Equally impaortant will be to further build on national
human right = institutions™® and, more genersllly, com-
runities of support at national levels, including through
the unique composition of FRA's Management Board.
Unlike ather agencies” boards, the FRA Managem ent
Board is not composed of Member Sates’ represert-
atives but of “independent personfs] appointed by
each Member State, having high level rezponsibilities
inan independert netional human rights institution or
cther public or private sector organisation"™* Finally,
FRA iz in the process of revamping ts engagem ent
with civil society™ and will use the tools availble
through its Fundarnental Rights Platform to ad az
cosely to the ditizen and align with Article 15 {1) of
the TFEU and the spirit of Articde 11 of the TEU on
opennessand transparency.

In both its research and cooperstion activities, the
agencywill conziderthe entire range of rights contained
inthe EU Charter of Fundamental Rightz, whilz making
fulluse of its mandate and focuzing onthe policy areas
identified in it s multi-annual framewark.
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Conclusions

Interms of fundamental rights performance, the last
decsde can seem one of divergent neratmes. On
the one hand, the EU hasz tranzlated itz long-standing
cornrnitrnernt towards hurman right = beyond itz barders
into a set of internal policies to protect and promote
fundarmental right s within the 28 EU Member ates
Twao key milestones reflect this change:

+ theentryintoforce of the EU Chafter of Fundam ental
Rights; and

+ the creastion of the Funds mental Rights Agency.

Another key milestone would be the EU's accessionto
the ECHR, as required by the Lizbon Treaty.

On the other hand, implementation of fundamental
rightz onthe groundremainsareasonfor grest concern.

This is exacerbated by a political environment inwhich
parts of the electorate and their representatives
increasingly appear to question not onky certainrights
but the wery concept of 2 right s-based polity.

Eringingtheszetwaonarratives togetherizan urgent call
for action to close the gap between the fundsmental
rights frarmework in principle and fundsmental rights
outcornes in practice. b demands that all actors
reinvigorate their cormmitment to enzure, together
that fundamental rights resulb in real changes in
people’s lives. Only renewed action in thiz spirt will
allow uz to look back in zoz7 ot 5 successful decade
during which the Ell and itz Member States delivered
on their shared walues of “human dignity, freedom,
dernocracy, equality, the rule of law and respecd
for human rights, including the rights of persons
belongingto minorities"
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respect forthe rule of lzw, General Affait Council meeting,
Bruzzels, 16 Decemberzong.

FRA Eong) Fundzmrental rights: challenges and
achisvementsin 2073, Lemboung, Publica tions Office of
the European Union iPublictiore Office).

FRA &aong), Opindan anthe developneent of an integrated
taalaf abjecfive fundamental Aghts indicstors able ta
regsure campliance with the shared valueslistedin
Article 2 TEU based an sxisbing saurces of Infarrastion,
FRA Cpinian, zfzons, Az, & April zoné.

z0

21

Zz

23
24

25

z&

=7

=8

=5

Eurzpezn Fadmerent iz g), Fesalution of 25 Octoberzons
wiith recommenda tiors to theCommesion an the
establizhment of an EU mechanizm ondemacracy, the rule
of bwr and funda mentz I rights, 2015225 40N, Strasboung,
10 Octoberzom &,

% ee the European Commesion's resporee to the
a bowe quoted text adopted in plena ry, SP&orring,
17 Febrmry zon7.

EurapeanCommunities (zooa), Cha ter of Furdamental
Rights of the European Union (CFRE, zooofC 384/0m,
18 December zooa, O € 3864/, Art. 51 (20

Wi At gq )

Acaderny of European Lawr (159 8), Lesding by sxample:

A human dghts agends for the Furopean Unian for the pear
2000 -Agendz af the Lomite des Sages amd Final Prgect
Report, Eurapean Univers by Institute; Aktan, Fied) daes),
The EU' and human rights, Creford, Codond U niversity Press,
P57

The examples ghvenare adopted legislation. For example,
see ko Europea n Commizsion (zeo®), Prcass] far

5 Lound) Directive anmplementing the principls of

equal freatment between persans imespective of

religian or belief, disability, 252 or sexuzlarientatian,

COMMzo0 &) 428 final z Juby zo008.

Council of the European Union oo, Council Fra mewso
[eckipnzoasissfHAon combating certain forms and
exprezzions of racizm and xenaphobia by reans of criminal
lzwr, Q) L3z8, & Decernber zoo &,

Eurapean Union {zonz), Directive zoaz 25/ Ell of the
Eurzpezn Parderent= nd of the Council establishing
minirumn standa ids onthe ights, suppart and protection of
wictine of crime, and replcing Council Fra mework Decision
zoofzzo/HA (Wictine” Rights Directive), O L3isfsT,

z5 Octaberzonz.

The datz protection reform & a legishtive package
thatincludes 2 General [ata Protection Reguktion ard

a Directivefor date protection inthe polices nd Justice
sectors. See Requktion (EU) zoé/spe of the European
Parliamert and of the Councilan the protection of natural
persans with regard to the processing of personaldataand
anthe free movernent of such data, ard repealing Directive
sofad B, 0 L1g, 4 May 2018; and Directive (EU) 2008 /880
of the Eurapean Pardement and of the Council on the
protection of natural persars with regard o the processing
of personal deta by commpetert authorities forthe purposes
of the prevention, investigation, detection or pros ecution of
crimire loffences ar the execution of crimira | penalties, a nd
anthe fres rmiovernent of zuch data, and repealing Council
Framework D eceion zoo8fe 77/ HA, Q) L11g, 4 May 2014,

Councilof Burape (201}, Resolution of the Council of
1ojunezorana Roadmap for strengthening the rights and
protection of wictims, inparticularin criminal proceedings
2091 187 o, O C 187, 28 June z001; Eurapea n Union (zoaa),
Diirective zonafoq fEU ofthe Europea nParlemernt and of the
Councilofzo Octoberzoqo on the night fo interpretation and
trnslztioninciminal poceeding:, O] Lz 80, 24 October 2oa;
European Union izanz), Directive zonzfa3/ Bl of the European
Parlement andof the Council of 22 May 201z onthe right
toinformation incrimina| proceedings, O L1gz, 1 June zanz;
Eurapean Union zonz), Directive zonzfze/ Bl of the Euopean
Parlzment andof the Council of 25 October zanz establehing
rinirmur s fnderds onthe rights, s upport and protection

of victimz of crime, 3 nd replcing Council Framewark
[ecision zooqfzzof|HA (Victims” Rights Directare), Of L 315,
14 Mewember zo1z; Europea n Union (zoqz), Directive

201304 8 Bl of the European Parle mentandof the Council of
zz Uctober zonz onthe rightofaccess toa Bwyer incriminal
proceedings and in Europeana rrest warrant proceedings, and
onthe rightta kave a third party irfarmed upon deprivation
of liberty and tocomm unicate withthird persors and with
consular authorties whike deprived of liberty, O L 24,

& Meowember 2013,
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Eurzpez n Camnrmission {zo0s), Lommunics Ban frons

the Lanwmissian Tampliznce with the Charter af
Fundzmentzl Rights inlammissian le gislztive propasals -
Methodalagy far systematic and igoraws manitaring”,
COMiZoos) 17z final, 27 April zo0s.

Jbid; European Commision (zoogh, Repart an the praclics]
aperation of the methadalagy far 3 systemati snd rigaraus
mranitoring of camelizoce with the Charer of fundzmrents!
rightz, COMizoos) zas final, 23 April zoos.

Council of the Eurapean Union oy, Guidelines an
methodological steps 4o be taken to checkfunda menta |
rights compatibility at the Council’s preparatory bodies,
10140411, 18 Mary 2017 (revised and refined in 2a14);
Council of the European Union Goagh, Fundsarenta! Rights
Lomeatbility: Suideline s far Lound) prepartory badies,
Lirembourg, Publications Cffice of the Eurapean Union
{Publications Cffice), hnwm ry 2015,

Europez n Union {208, Jotednstitufians | Agreement
befween the Furapean Parlizrent the faundlaf the
Eurapean Union and the Furopezn Commissian an Befler

Lawe-Mzking, O Lazz, 12 May zons.

Eurzpez n Union {zo18), Regulztion (EU) zovgf6z 4 0f the
Europez n Farliament and of the Councilof 14 5eptember
zové on the European Bordera nd CoastGuard and
amending Regulation (EU) zan8f3es of the European
Parlizarmernt and of the Council and repez ling Regulation (BC)
o 8é3/z007 of the Europea n Farliament and of the Council,
Council Reguktion (B0 Mo zoogfzo0 4 and Council Decizion
zoosfza7 B O] Lzgif, 18 Septemberzats.

Far emmple, see the European Ombuods ma n's own-
initiative inquiry 2t Buro pean Ombuds rman (zomz),
Jraple rnents tion by FRONTEX, of itz fundsmentsl dghis
akligations, Olfe fza1z/BEH-MHI .

CJEU, Valkar und Markus Schedee GBR and Hartmut
Eitert v Land Hezz2n, |oined Caz es Cgzfog and C-gafog,
% Mlowermber zoma.

CJEU, Digits) Rights Jreland Lid and Seiilinger and Others,
Joined Cazes Czemfz andC-gp 4/12, & April zo1a

Council of the Eurapean Union &oos), The Stockhalm
Prograrnme - Anopen and secure Europe serving and
protectingthe ctmers, 1poz 4yfos, z Decemnber zoog, po1z.

Europez n Council zora), Lonclusions of 28/27 Juns 20mg,
EUCOrgfag, Brussek, 27 June 2o g,

Eurzpez n Union {zoo7), Sounal Requlstion (EC)

Mo, 18873007 of 15 February 3oay ssisblishing 5 Eurapesn
Undon Agency far Fundamrental Rights, Q)L g3,

zz Febrmry zooy, Art. 4 &) and Consideration Mo, a3,

See Toggenburg, Q.0 2 nd Grirnheden, |, *Uphalding
Shared Values inthe EU: What Ralefor the EU Agercy

far Funda menta | Rights?™ in laurns! for famman Madest
Studies, 2and)s, pp.1og3-104

FRA, (3oag), Dpindan af the Furapean Unian Agency

for Fundaneentzl Rights cancerning the exchange of
infarmation on third-cauntry natianals wnder 7 possible
future system complementing the Eurapean {rimingl
Recards Infamnation Svstann, FRAOpinion 12015 (ECRIS),
4 Decemnber zoas.

FRA (zon3), DOpinian af the Eumapean Unian Agency far
Fundsmentzl Rights an the Framewark Dedsion on Racism
and kenophabls - with specisl aftention ta the rights of
vicbims af chme, FRA Qpinion ozfzoz Framework Decizion
on Racisr znd Rerophobi), 15 Octoberzons,

Europea n Unian (2o}, Regqulation [EU) o sas/zes of the
EurapeanParliament and of the Louncll of 28 June 2013

an the eztablshenentaf Euradse forthe comparisan of
fingerprnts far the effzctive spplication of Regqulztion [EL
Ma gagfa013 estzblishing the crteriz and mechanisrs far
defemnining the Maraber Sate respansible far examining
snapplication farintemations) protection badged in ane of
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the Wenber State s by 5 third-country nafianglar 5 stsfeless
person and an requests far the comparsan with Furods:
datzs by Memberiiste s law enfarcement sutharities and
Furnpal far law enfarcerment purpases, and smending
Requlatian [ELN Mo ro7 72011 2ztablishing 5 Furapean
Agency far the apermtionzlmansgerment of large -scals

IT spztemns in the zres of freedarn secudty and justice
[recast], O] L18a, 25 June 2013,

European Union &aa3), Regulz ton EU) o Saq/5003 af

the Eurapesn Parliarent and of the fovncll af 28 June 2003
zstzblizhing the chteris and mechanizrs for defermining
the Wenber State responsible for exarining an zpelication
far internstions] pratection lodged in ane of the Merber
States by 3 third-country nationslor 5 stateless persan
[reca=t], O] La8ayf3a, 25 June zoa3.

Eurapean Commizzion, 4 Bl “zafe countries of argin™ list’,

Eurzpean Union &anz), Treaty on the Functioning of the
Eurzpezan Union (TFEUD, Q) C 3z8f g7, 28 Octoberzonz, Art. ¢
and 1.

Eurapean Commizzion oy, Ao EL Frameewark far Nations)
Roma lnte gration Strategies vp fa 2020, COMEZ011) 173 firal,
5 April zena,

Council ofthe Europez n Union {zaa3), Council

recornrme ndation on effective Roma integration
mezsures inthe Member States, Q) C 378 2013,/0 378f0n,
o Decernberzons, po1.

European Union o), Regultion (B Mo asos /2003 of

the Burapean Pardementa nd of the Council by ingdowern
common prov sions on the European Regional Developrnent
Furd, the European Sacial Fund, the Cohesion Furd, the
Eurzpezn Agricubtural Furd for Rural Developrment and the
Eurzpean Ma ritime and Fisherizz Fund and kyingdown
general pioviiors on the Euro pea n Regional Development
Furd, the Eurapean Sacial Fund, the Cohesion Furd and the
European Ma ritime and Fisheries Fund and repealing Council
Requition (B2 Mo1o8sfzonsar, O] L3 a7 Decemberzoms,
p. 320,

Eurzpean Ombudsrian (zong), Respect of fundamental
rights inthe implementation of the El cohesion palicy,
Ol g zon 4/ AN,

European Ombudsran (zongh, ‘Ormbodsran rmakes
eight propoza k to Commesion to avod fundamental
rights wiclatiore in multi-billion eurs “cohesian’ palicy’,
Press release, 18 May zo1g.

Eurapean Court of Auditors, [ solicvinitiztives snd
fingndsl suppart far Rarg integration: significant progress
roade averthe last decads, but sdditions] 2ffarts nesded an
the ground Specil report Mo, 14/2m e, 25 June 2008,

See, for emmple, Council of the Euiapean Union &oag),
Deciion of 1g April zoo7 establiehing for the period zoo7-
213 thes pecific piogramme Fundamental rights and
citizenship as part of the General programme Furdamental
Rightsard Justice, in® L11o, 27.4.2007, p. 3335,

European Commizsion &anéd, Comrnication fran the
Lamvmission to the Eumpean Parlizment the Loundl
the Furapean Fcanamic and Sadlal fommitize znd the
Lammiftes of the Reglons: Lauvnching & Lonsuliation an
sEurpeznPillaral Socis) Rights, COM{zandh 27 final,
& March zons,

European Cammizzion Eory) Commizsion prepares nest
steps towrards Eurapean Pilkrof Socrl Rights’, Press
release, 23 Janumry 2o 7.

Eurapean Commizsion o), Jommission Recormmendztion
of 28.q. 2017 an the Furapean Pillar of Sacis) Rights, Cleog)
2400 fira l; Europea nCommission (zo7), Sonnmuniestion
frore the Lammmissian, Establishing 3 Eumpean Pillar of
Saocizl Righiz, COMzo7) z50 final.
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European Commissian (zo1a), Canrunicstion fram the
Larmissian: Mmategy for the effective inplementationaf
the Charter of Fundsrnentsl Rights by the Furapesn Unian,
(oM Ea1o) 573 final, 1g October zama.

e-URGPEAN JUSTICE online porta | *Fundarmental right=".
AllFRA Fandbooks can be downloaded from FRA webzite,

Bogdandy, A. (zaooy, “The Europez n Unionaz 2 hurian
rights organization? Human rights and the core of the
Eurcpean Union, fomeman Warks | Law Beview Val 37,
PP 13071338,

See moredetaik at FRA, ‘Furdamertal Right= Forom'.

UM Cam mittee on the Eliminationof Discrimination against
Waormen (UM CEDAW fg9z2), Gener| Recommendation o aa,
1ath session, 199z Seealso its recentdmft update: W CEDAW
zo16), General recammendztion Mo, 1a: Viclence against
women - Adde ndum - Draft Generml Recommendation fa, 19
19 9z): acce lerating eliminationof gende rbased viole nce
agairs twome n, CEDAMT /G0 jag,/Add 1, 25 Juby zné; Compare
berth docume nits with the European Union (zoaz), Directive
zonzfzaf Bl of the European Parle ment and of the Council
establi hing minimum stfandards onthe nghts, suppart

and protection of victims of crime, and rep hcing Councl
Framewark Deck on zoom/zzo/|HA (Wictims® Rights Direct e,
Lipembaurg, Publicatiore Office, 25 Octaber zonz, Art. 17,

European Parliament zoog), Fezolution onthe
Communication fiamthe Cormmission ta the European
Parmment andthe Council: Anarea of freedom, security
and justice = erving the citize n - Stockhalm Progra rame,
Strasbourg, zg Nowember zoog.

Council of the Eurapean Union o), Louncl fandusians
on the sadicafion of vialencs s9ainst wamen in the
Eurapean Unban: sooath emplapreent and sadal paliar
Lowndlmesting, 8 March zomo,

FRA &ong), Viclenes sgainst woreen An EL-wide survey -
Mz in resulis, Lizernbaurg, Publictions Office.

Council of the EU {zaag), "EL fa jain infemations] canvention
carmbating vialence against warnen” Press release,
11 May zony.

European Commision (zoo&), Directive zoos /g 4/BC
otthe Europea n Farliamert and of the Councilan the
implem entation of the principle of equaloppartunities
and equeltreatrnent of rnen and wormen inmatters

of ernployment 3 nd occupetion irec=t), O] Lzo /23,

g Juby zoos.

European Union &oar), Directive zoa1/s0 /Bl of the
European Parliarnent andof the Council of 13 Decemberzomn
on the European protection order, O L338/2,

z1 Decemberzomn.

European Unian o) Regulztion (EU) Mo, sodfzo03 of the
European Parliarment and of the Council of 12 Junezoiz on
mutual recognitionof protection measures in civil matters,
O] Lagafg, 25 June zaa3.

Cammesian of the European Communities (zood ),
Lammunicatian fram the Sommizssion o the faund) the
Eurapzan Parliament the Eurapsan Foanarmic and Sads)
Laramitize and the Lammittes of the Regians: A razdrmar
far equalify befween wamen and men 202010,
COMEaoS) ¢z fire |, Lucembourg, Publictiors Office,

1 March zoas,

European Cammision (2010l Sirate gy for squality
befween women and men 2ema-2005, COMzow) 491 firal,
Septernberzata,

European Commision (2015, Sistegic sangagenment for
gender equslify 2o1s-2a7s, Liscembourg, Publizations
Office.

Far more detaik, see FRA, ‘Requl roversiews of migration-
relted fundamentz| rightz concems’, Monthly repart.
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FRA (zon &), Thematic focus: irafficking,

Formore details, see FRA Zoag, ELU-I0IS )1 Furap2an
Urian minarities znd dscrivnination survey,

For mare details, see Council of Europe, Abaut ZREVKD -
Sroup of experts an actian against vialence against wamen
s damnestic vialencs,

FRA Goas), Enebedading fundamental rights in the security
Fgends, FRA Focus onfzans, Lunembourg, Publications Office.

European Communities figge, Directive oo /g8 B of the
Eurapean Parlmmenta nd of the Council of 24 Octaber 1ggg
anthe protection of indiridizls with regard to the
processingof personal deta ard onthefree roverment
of zuch d=ta {Data Protection Directive), O] Lz,

23 Movember ages; Council of the Eurapean Union
(zoo8), Council Framewark Decbionzoo8fs 77/ HA

of 27 Movemnberzoo8 onthe protectionof perzonal
data proceszed in the framewark of palice and
judicelcooperation incriminal matters, O Lago,

50 December zoo g,

Eurpezan Union {zon &), Requbktion Elzoas/a7 of the
European Padmmenta nd of the Cauncil of 27 April zons
onthe protection of nzturs | persars with regaid to the

proceszingof perzonal deta and an thefree rcvernent

of such data, and repealing Directivegg/as/BC, O Lg,
z7 April zm &

Eurzpezan Union {zana), Directive (EU) 2018 fe8a afthe
European Fadmmenta nd of the Cauncil of z7 Aprilanthe
priotection of natural persors with regard to the processing
of peronal data by competert authorities forthe purpases
of the prevention, investigation, detection or pros ecution of
crimire loffences ar the execution of crimira | penalties, a nd
onthe free move ment of such data and repea ling Council
Framework D eceion zoo8fe 77/ HA, Q) L11g, 4 May 2014,

FRA (zon2), Opinian of the European Uniandgency far
Furdsreents) lights an the propased dats protecbion refarm
sackage, FRAOpinonz z01z; FRA (zan &), Fundzmeniz)
Rights Repart 2a1s, Listernbaourg, Publicatiors Office.

Eurapezn Commiss ionzos), Communiction from the
Cammision tothe Eupean Parliarent, the Council,
the Eurapean Economic a nd Social Cornmithee and the
Caommittes of the Regiors: The Europeanagendaan
Security, COMzong) 185 final 28 April zonsg.

European Union {zan &), Directive (EU) 2018 681 of the
Eurapean Parmmenta nd of the Council of 27 April 2018
onthe e of pssenger name recoid (PURY data farthe
prevention, detection, imrestigation and prosecution of
termarizt off ences = nd zeriouz crim e, O L11g, 4 May z014.

Eurzpezn Camnmizzion {zo1), Propozal fors Directive of
the Eurapean Parliarnert and the Courcil on the uze of
Pazzenger Name Record data for the prevertion, detection,
imsestigation a nd pros ecution of terforst offences and
serios crime, (OMzoa1 3z final, 2 Februaryzomn.

European Padmment {zona), il Lberties Committes
rejects EUl Passenger Name Record proposal’, Press release,
z4 Aprilzanz.

FRA (zon ), Opinian of the European Unian Agency for
Furdsrentz) Bghts an the propass! for 5 Paszengar Marae
Record [FINR) Dirzcbive, FRAOpinion 1f2071, 14 June zaam;
FRA (zoo &), Opinkon of the Eurapesn Unlan Agency

far Fundsreentz) Rights on the Prapazsl for s Souncll
Frarework Dedsion an the wse of Passenger Mame Recard
(PR dzbs for Lawe snfarczrnent purpasss; FRA Gog),
Fundarentz) Hights Repart 205, Lisce mbourg, Publications
Office.

Eurapezn Commissionizoos), Directive zoosz 4/ EC of the
Eurzpean Pardrrenta nd of the Council of 15 Mach zan s an
the retention of data generated or process ed inconnection
with the priowsionof publichy 2va ik ble electionic
communictions services orof publiccommunications
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retworks and armending Directive zoozfs8/EC, O] Lias,
13 Aprilzood.

For emmple, see (JEU, Schrsnmms v Dats Profection
Larmmizsiansr, Case (36214, & Octaberzong; (B, Pairick
Ereyer v Bundesrepublik Devtschland, (aseC-gizf1aq.

1g October zoa8; (JEU, Telez Sverige AR v Past-ach
telestyrelzen and Secretary of Sate for Hams Department
v Tam Wstson snd Oithers, Joined Cas es C-zamf1s and

-z 8fag, 21 Decemberzons.

CJEU, Digits) Rights Ireland v. Szitinger snd Others, C-zpafrz,
g April zorg; FRA &aas), Fundaments! rights: challengs =
and achieveneents in 2012 - Annuzl Report, Luxembourg,
Publicatiore Office.

FRA (zog), Fundamentzl rights: challenges and
schizvements in 3o7g, Listermbaourg, Publicatiors Office.

Council of the European Union Eoagh, ‘Outcome of the
Council meeting’, Press release, 3-4 Decemberzong, p. 4.

FRA (zans), Fundamentsl dghfs: challenge s and schievements
inzoig, Luse mbourg, Publications Office, p. 1oz,

FRA, (ondl, Fundzmeentsl Rights Repart 2008, Lisemnbaurg,
Publictions Office, p.zg.

FRA, (Gon3), Access fo data profecbion remedies in ELY
MeraberStatzs, Lernbourg, Publictiore Office.

CJEU, Caramizsian v Sermany, Cgadfor ¢ Mamchzoa.

FRA (zo1), dpindon af the Furope an Lindon Agency for
Fundsmentzl Rights an the prapaszs! far 5 Passenger
Nzroz Recard [PMR) Directive, FRAQ pinion 1200 CJEL,
Eumapeanlamemissan v Republic af Austds, -8 gfons,
Octaber za1z; CJEU, Eurapesn Sammnizsion v Hungary,
Cz88Mz, 8 Aprilzong.

FRA, {304}, Access to dats protection remediss in

EL Mz meber States, Liscembourg, Publimtions Office;
FRA (zovg), Handbaok an Eumopean datz protectian law,
Liprembourg, Publications Office, June zong.

CJEU, Digitsl Rights Ireland v Seitinger and Others, (-2g3f1z,
2 April zoqg; FRA o), Embedding fundamental fghts

in the zecurity sgends, luxembourg, Pablicztions Office;
FRA, (208, Fundzneents) rights repart 2005, Liternbourg,
Fubliztiore Office.

FRA, Gong), FRA pravide s guidznce fo Member Stztes
setbing ue nationsl PR spstens, Lisembaurg, Publiations
Office, 13 March zong.

FRA, Gonol, Towards mare effective palicing, understznding
ard preventing dlscirdnstary sfhnk prafiling, Luxernbourg,
Publicatizre Office.

Europea n Commission (2ang), The Furapean sgends an
ey, COMizg) 18 firal, Strazbourg, 28 April zons .

FRA (zos), Erekedding fundsrents rights in the secunty
sgends, Listembourg, Publica tions Office.

Europea n Commission (zano), Jamwunicztion fram the
Lommrnizsion: Europe 3030 - 5 strategy far srear, sustainshls
and induzive growth, COMEo10) 2020, 3 March za1a.

FRA, {2a3}, "The European Union s a Cammunity of
walues: satequa rding fundzmenta | rights intimes of crise’,
Fundamentzlrights: challenges and zchisvements in 2012 -
Annual repart, Lictembourg, Publictiors Office, Juby zoa3.

FRA, 5oz, The stuztion of Roma in 1 EU Member Sates -
Swrvey resulfs 3t 3 glance, Luxembourg, Publictiors Office;
FRA, {zoz), Survey datz sxplorer - Resulis framn the 2017
Rares survey, Listembaourg, Publications Cfice.

Surweyssuchas the Ell Statizticzon Income 2nd Living
Conditiore (EU-5IUC) and the L= bour Farce Survey (EU-

LF%y currently da not collect information on ethnicity.

See FRA Gong), Second Eumpezn Unian Minarities and
Discrrmingtion Survey [EL-MIDI V) Roms - selected
findings, luxembourg, Publicatiors Office, Nowemberzms.

07

ol

oG

T

m

e

"3

14

5

Mé

My

i

M5

1z

123

124

Between promize and delivery: 10 yearsof fundamental rights in the EU

bk,

European Commizsion ané), Conrunication fran the
Lamvmission to the Eumpean Parlizment, the Loundl

the Furapean Fcanamic and Sadlal fommitize znd the
Lammiftee of the Regians: Assesdng the implementation
af the EU Fremewark far Nationzl Rame Intzgrm tion

Stz fegies and the Jouncll Recammendstion an sffective
Ramaz integrafion mezsurzsin the Member States - 2075,
COMZoE) 4z 4, 27 June 2018, p.o18.

European Commizsion aé), ‘Roma integration: First
findings of Roma taskforce and report onsocil inclusion,
Press release 21 December zomo; European CommEesion
(20n8), Aszessing the implementation of the EU Framewark
far National Rasma Integration Stetegies and the favndl
Recommendationon effective Roms infegration measures
i the Mzmber States - 2008, COM{zonE) 42 4, 27 June 2z &

FRA &anz), Multi-znnusl Rams progrnerme - Member
States.

See UM QHCHR (zonz), Humean dghts indicstars s quids
fo e zsuremrent and lmplemeantation, HRFPUBfzfs. Far
more deta ik 3 bout FRA: indictorwork, see FRA (zog),
Furdamentsl ghts: challzngezand schisvaments in
zas = Annwsl report 3013, Focus Chapter, Liecern baurg,
Publications Cfice, pp. 720,

FRA Eong), Measuring Rama indusian sirategies -

= fundsmental Fights based appradh ta indicatars, Working
pEper zo, Serninaron poverty measurement ke &:
Povertya nd inequa lity inthe zoz0 Agenda for Sustairable
Dev eloprnent, U nited Natiors Eoonomic Commizsion far
Eurape Corference of European Statisticmns, 22 June zons,

FRA &ong), Eurapean Lomrission fundarmentsl rights
indicatars training, 12=13 October zm &

Tenderz Hectronic Daily (zas), Bslaivm-Brusssls Pllat
orajeck- capacify building for Rars dvil saciz by and
strengthening iz invalvement in the manitaring of nationsl
Roma integrafion stmfegie s, (Contract notice -5 ervices

235 B95 205, 2055 131235855, 10 July 2015,

Council of Burape {z01g), Joint programmee ROMED -

Mzdiz tian far Rarns.

FRA o), Lozl Engagement for Rama Indusian [LERD:
Multi-znnuz) Roms pragraramme.

FRA Gong), Secand Eurapezn Unian Minarities znd
Dizerimvination Survey [EL-MIDIS N Rorns - zslected
fieding s, Leembourg, Publictions Office,
Mavermberzo s,

European Commizsion Eoapl ‘Dpening Speech by
Comrnizsioner Thyssenof Corference on Eurapean Pillar of
Soci | Rights’, Press Releaze Database, 23 hnua iy zoaz.

Framtex {zans), Risk snslvsls far 202, Annex Table 1,
Chapters, March zo18.

Farthe figures, see the websit e of the UNHCE.
See the Eurcstat figures hiere.

FRA (zan8), Focus: Asplum zod srigration infa the ELin 2015,
Furdamental Rights Repart zané, Licembourg, Publictions
Cifice.

Seealsa FRA (zod) Seaps of the prnciplz afnon-
refaulzrment in cantermparsry bardsr mansgement:
Evalving arezs of Jaw, Licernbaurg, Publicatiors Office,
Decemnberzog; FRA @aoag), Guidsnce an bow foreducs the
sk af refoulement in extemal border ranagerment when
warking o ar fagetherwith thied countdes, Luxembaourg,
Publications Cffice, Decemberzoné.

FRA &ang), Fundzneents! Aghts inplicstions of the
abligation o pravids fingerprints far Eurads e, Lutembourg,
Publicztions Cfice, Qotober zans,
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1z5 Seeallthe availzble FRA publimtiore onthetheme of harch zoqg, Thematic focus - children, Luxernbaurg,
asylum, migiatonandborders: FRA, Publiztions. Publications Office, Manch zo1é.

azd FRA o), FRA wark in the “hatspa s Mavernber zoné, 14z FRA zon &), Opinian of the Furapesn Unian dgzncy for

. . Furdarments) lights an fundaments) dghts in the hatspats”

1= z;m?;i:;‘a:f‘ s:t?\:FrEf':lan;::?dginp::‘i‘; ;:::?g':'tl:r EL qpip frzece and lizly, FRA Qpinion gfzoms, Loxem boung,
cencerne) E B Publicationz Office.

. . 1 FRA(zno), Separmted ssvlumesesking children in Eurapesn

a28 FRA oag), Jpindan of the Eurapean Unian Agency for \ ! .

Fundareental Rights canceming an EU commmanlist of sz3fe Ef&nﬁﬂf;ﬁé;fé:&géxx:igtzreporf, Luzembourg,
caunbrizss of arkaln, FRADpinion 1/2014, 23 Ma chzors. :
1Bid.

aze FRA Gotg), Jpindan of the Eurapean Unlan Agency Tk
for Fundzareental Rights an fundamental Aghts in the 1 FRA (zong)), Tuardianship for children deprived of parental
habspabs st we dn fGrescs sod izl FRAOpinion 5fz0n8, care - A handbook bo relnfares quardiznship sysfems fa
25 Mo ernber za18. cafer far the spedfic nesds af child victins of trafficking,

. . Luxembourg, Publications Office, Octaberzots, FRA (zo08),

A P Bt sy e
af the prapossl r’orirevisedDubJ.-fRegulafbn R.lghfsz;ﬂfhﬁnﬂaci\lm ch.d?réegéffhe przlrpasal or

. . & revised Dublin Regulation, pinion 4fzons,
f{'{:ll;ll'l'!fzm&bk}o finzl: zorsfatzs CO0), FRA Opinion 4fzoné, 23 Movember 2o18; FRA (2006, Opinion of the s esn
23 Movember zaeé. Urian Ageney for Fundareentzl Rights an fundanents!

131 FRA oag), dpindan of the Eurapssn Union Agency far rights in the “hatspats’ zet up In fGresce and lisly,
Fundzreental Rights an the lmpact an fundamenta) right s of FRACpinion gfzoné, z¢ Movemberzo1s.
éﬁﬁ?gﬁﬁ;—;;‘i:’:ﬁf&r&“ regulation, FRA Opinion 145 FRA {zon ), FRA: Manthly Repart [Regqulzr ovsrvizws

: ’ af rigration-relzted fundsrents) rightz cancemaz) -

a3z FRA Goas), Kev migration issue s ane vear on frominitial Ma.rc_h 2¢r1s, The.rnati: focus - Children, Luxemh:\ur;l,, )
reparfing, Lutermboung, Public tions Office, F'UH'G:JDHSOHEE\- f;"afth 301?; FRA @016&"9!"?‘:‘-‘9-’?“0”

izsues One yesron frareinitis) reparting, Luxembo urg,

13 Eurﬁ‘?ht M‘Era_tionSt:ltisti:s ‘JT-_ZY lurn aﬂ"g fi r:lt tLEE azylurn Publictions Office, Ootober zons; FRA Goag), fuardisn shin
applicants by ctizership, ageand sex - Mornthly data systems for children deprived of parentsl cars inthe
':rc_"-“"dfa’d) - (m_ig_r_asya ppctzrm, 2_4Janua Iy 2817 Eurostat, E:mpean Ui, Luxemi; urg, Puﬁtations Office,
Migration Statistics - Asylumapplica it corcidered to be October zo1s.
ureccompanied minors byctzenship age andsex -Anna |
data - (migr_asyurea), 24 | nuary zong. 14y FRA (zona), Separmted szplum-zesking children in Europzan

Laian Member States: Lo rabive repart, Liscern baur
134 ER.E.I_(zojs), Fsufnfdamenﬁa.l Rights Repart zo18, Litemnbourg, Publications Offic e, e Pk 2
ubliztiores Cftice.
£ c o hE P " 148 Eumpean (ornrnislsion(zms),Pmposa.l r’orla D.i.'l?cf.ive af

135 EuropeanlommEsion {205} .Tc't MARREEN FAnN o the the Eurapean Parliament andof the Launcll laving down
rightsaf the child: the protection of children inrigmtion - staadards far the reception af spplicants forintemations!
geneml backaraund paper, 2.4 Mo ember zon6. pratection [reczst), COMEaE) 465 final 13 July zmé,

1% For more information, s 22 FRA !:2101_6), Fundzrazntal Rights Art.z3, p. 55
géito_"'f ZOT.SRELLRE ""'b‘:‘c'-”'ge Pub |!thns§)fi_ice, (hapltEI;:s, 145 FRA{zm 4),{;uamﬁans.||1ip Far{H.ldm:n dep..d ved of parental

ection 5 .z; bupeanLommizzon o :'r. i alian care: 5 handboak ta reinforce quardianshie systers fo
from the Lommission ta the Bumpean Parliament and cater far the spedfic needs of child victins of trafficking,
Lh; ﬁ’}‘,fi E:ﬁ:r z;;;oiﬂh;ji;f:m;zf;ﬁzne Luzxerbaurg, Publications Office, June zong
(oM Ea1s) 197 fimal, & April 2z &, ’ 150 FRA (zons), Gusrdisnship systzms for children deprived of
. L . parentzl care in the Furapean Undan: with 3 particular focus
137 FE;JEDC‘?L Lhild f"'?bfmk’ms‘d“ EZEWO%EE” LI'I_E’C""" b an thelr rale in respanding fachild irsfficking, Liembo ur,
; bi nf'.es, PS?DKJ "}':5 and gaod pracices, Luembaurg, Publictions Otfice, October zoag.
ublictiors Office, Juby zoog.
. . . ag1 FRA (zon &), Backgraund nate on ways fa prevent
138 EIR":" &R;;gﬁps’;% (asyh.lm-sﬁeekmg d?"lfm” .lnbEmpean unsocompanied migrntchildren from gaing mizsing, based
i rotates Lomparstive repor, Lusemboum, onspeech delivered to Eurapean Parlm ment committes
E“‘;"Gétmﬁf%g;er D&Cfmbegm"?s FRA E(?D“D)r . an CiwilLiberties, Jutice and Home Affairs, Brussek,
e Eenian o - cawntry natiansls o refurn prace dures, April 2o 6.
Lipzembourg, Publicatiore Office, Nowemberzaoaa. = Aprizm
a3 European Union &oazh, Directive zo13,53/El of the sz FRA (2016)[_:(2? rrgog\ra[.b; .;Els-ues; On%rfearogcfmgn ol
= 4 i cati i toberzoms.
Eurcpean Parlizment and of the Council of 26 June zo13 on reparing, Lirembou, Fublications Uitice, sree
lzying down standards forthe reception of zpplicants for 153 Mizing Children Europe izo18), Practics) quidancs an
internztional priotection {Receptiononditions Directive), preventing and responding to unaccarmpanied children
O] Lo, 28 Junezoqz, At &) Eurcpean Union Eood), gaing missing; Mising Children Europe &oas), Sefeguanding
Directive 200 8115/EC of the European Parlament and unswompanied rigmEntrinars from golng mizsing by
ofthe Council on commeonstandards and procedures Identifving be st practices snd fraining sctars aninfersgency
inhem ber_StatE» far returning illegally staying third- conperatian.
f:nqtg];atnna B Q1L 348 18 Derember 2008, pp. 5 8o, 154 Eumopezn Parliarment (zong), "Fate of 10,000 mizzing refuges
i ’ chidren debated in Cwil Liberties Cammittee’, Press releasze,

140 FRA zong), Kev migrtion lszpes ne vesran frameinitiz) z1 Aprilzo &,
reparbing, Liembourg, Publications Office, October L. .
zo1é; FRA (zo1a), Detentionaf third-caun try natiansls = ER;(ZW S)Ea{ilﬁma;of I‘.:he Elumpeiin Umhl‘ln.&rﬂgenrf:fi;ar
inreturn procedures, Luxernbourg, Publications Office, HidEREn gh, an e fmpadt an o e Aty
S — i:;oposa.l Fo;]a rewshedDubJ.lnERegulam;; rI;RA i plnl;m 5

204, 25 Movember zo18; Eutopean mrment zoag),

41 FRA &oas), FRAs Manthly Repart (Regular overviews [ieatt European Parla ment Legislative Resalutionan the

of migration-related funda merdz | ights concerrs) -

propozal for s regulkstion of the European Pade ment and

32

10744/17
ANNEX

PN/sl 33

DGD 2C EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

it

=y

58

155

]

4

16z

185
16

15

164

1T
1%

o

1

170

of theCouncil zmending Regulation (EU) Mo so4fzo 2s
regardsdetermining the Mermber State responsiblefor
examining the application for internatioral priotection of
uracooripanied minors with no family member, sibling or
relative lemalby prezent ins fhember State, COMEo 4) o3z,
18 May zong.

FRA, {zo8), Opindan of the Eurapean Union Agency

far Fundsreents! Rights an fundsmrentsl rightzin the
‘habspobs’ sef up in frreece and lialy, FRA Opinian gfzo &,
ze Mowemberzans,

Europea n Cammission {zoné), Progass! far 2 regulstion af
the Eurapean Padizment and of the Lound) estsblizhing

the crhteris and rrechanismes for determining the Merber
State respansible far exzmining an application for
intemational pratecton bdped inane of the Mamber States
by 5 third-cauntry nationsl ar 3 sisteless person (recast),
COMizoé) zpo firal, g May 2o,

FRA (zo8), Opindan af the Euresan Union Agency far
Fundsmentzl Rights an the impscian children of the
sropasal far 3 revized Dublin Re gulztion, FRA Opinion
Afzans, 23 Nove mber zons.

DeSchutter O, aoag), The impleneentstion of the
Lharter of Fundzrrentzl Rights in the EL instivtiona
rmewark, Study for the ARXO Committee of the Euiopean
Parliamert, Directorate-General for Interral Palicies, Palicy
departrment: citizere’ rights and carstitutiors |2 fairs,
FEc7aze7, Movemberzms.

DeSchutter O zaoash, The Funpesn Sodal Chader

in the cantext of implementztion of the EL Charter of
Fundsments) Rights, Study forthe APCOCormmitte e

of the Eurapean Fadmmert, Directorate-General far
Interral Policies, Policy department C: citizers’ rights a nd
constitationzl affairs, PEs3é. 4588 Janmry zon &,

Smemans, 5. and R Minto &oqd), Are Integrated [mpact
Az essments the Way Forwa i far Mairetreaming in the
Eurmpez n Union?, Reguktiond Gowvernarce; Butler, | (zenz),
*Erz uring cornple noewith the Charterof Fundamental
Rights inlegshtive drafting: the practice of the Eutopean
Commision’, Ewmpean Law Review, lssue g, zonz,

PP 35T E

Eurzpez n Carnrmission (zoné) Lanemunication frane the
Laramizsian to the Fumpesn Padizrrentand the favncl:
Stranger and Srrarter Infarmation Sy sters far Barders and
Secunty COM (zong) zog firal, Bruzsels, & April zoas.

CJEU ond), dednion 24575 of the Daurt 18 December za1g.

Europea n Union {zoa7), Treaty onthe Functioning of the
Eurzpez n Union (TREUY, O] C3z8/47, 28 October 2oz,
Artzrsand At 28 ()

Council of the European Union @oaz), EU Strategic
Framewnrkand Action Planon huran rights and
democriacy, 118550z, 25 June zonz; Council of the European
U nizn zo15), Council Cancluzions on the Action Pln

on hurnan rights and derocracy zog=201g, 108 7s,

2o July 2005,

Council of the Eurapean Union &aoas), EL Actian Plan an
hurean Aghts and democrmcv, Lisembourg, Publiatiors
Office, December zang, p. 7, para. 3.

Ihid.
FRA {zo4), An EU intzmal strate gic frame wark for

fundzrrentzl rights: jaining farce s Bn zchizve better resulis,
Lizzemboung, Publications (ffice.

Council of the European Union &oag), FL Actian Flan an
human Aghts znd dereocrmoy, Liembourg, Publications
Office, Decernber zans, p. 7, para. 3.

See Ciwil Society Europea nd Ciwicus (o, Civil Space in
Eurmpe Survey, October zon &,

a7

183

184

185
184
187
14

an

185

Between promize and delivery: 10 yearsof fundamental rights in the EU

FRA &a3), The Eurapesn Unlon 55 5 Sammuonity of values:
Sateguarding fundamental rights in Breesaf wisis, July 2013

FRA Gong), Indbzrsntin redis contentznd politics)
dizcourss In U Wemaber Sisfes, Cantribution to the s econd
Annual Collbguivm on Fundamenta IRights, Mowvember zaas.

FRA &onz), Making hate chme vidhle in the Eurapezn
Unian: Acknowledging victims" Aghts, lovember zo1z.

Bertekrann Stftung iz e), Fesrnabvslues - Public
apindan and the populist vate in Eurape, p. 4.

Euiapean Pardament Eoag), Resolution of 25 October zos
with recornmiendations ta the Cornrmizsion onthe
establizhment of 2 nEU mechanem on dermocracy, the rule
of bwr and funda mental rights (20152 25 4{IN LY, Strasbourg.

On FRA's phcementin the cverall instit wtional kb ndscape,
see A (zonz), Brnging rights to Wfe The fundzrnents
rAghts landscape of the Eurapzan Unian, Litembaurg,
Publications CHfice, 2012,

FRA Gong), Fundsrental Rlghis Survey project, Junezong.

FRA Gons), Mains trzareing fundsnrents] rights: Turning

wards inta a¢ thon - Fundaments) Rights: challznges and
schisvements in 201g, RAAnnm | Repart, Lizermbourg,
Publications (ffice.

FRA &an ), Susrdianshio far children deprived of parenisl
carer A handback ta reinfarce guardiznship systems fo
cater far the spedficnesds af child wicBms of Erafficking,
Luzernbourg, Publicatiore Office, June zo14.

FRA Gong), Suidsnce an haw fa reducs the Askaf
refaulzment in sxtemal barder mansgement when
warking in ar agefher with third counties, Luxemboung,
Publications Office, December zons,

United Matiore (UM} Hurman Rights Cffice of the High
Comrizsioner (OHCHRY figg3), Frindsles relating fa the
Status of Mational lnstitutions [The Pads Pancieles) adopted
by Genersl Azzembly Resalution 25554, zo December1gg3.

European Union oo, Council Regulztion (B0 Mo, agfz00m
of 18 December zooo on the pratection of individuals with
regardto the proceszingof personal data by the Community
instittions and bodiesand on thefree movenert of such
data, QL &, 1z hnuaryzoos, Article 28 &)

European Union ooy, Courcil Regulation (BCY Mo

16 Sfzoo7 of 15 February zoo7 establehing 2 European
Union Agency far Fundamerntal Rights, O Lgaf,

22 February zoo7.

Seethe Lettersent by the Chairof FRA': Management
Board 4o the Vice-President of the Eurapean Camrmizsion,
4June zon3. TheCouncil express ed readiness to decuss the
agency’s andate in Council &o13), Councilconcls e
anthe evaluation of the Buropean Union Agency far
Furdarmertal Rights, Decemberza13. A reveion of the
mandate could integratefindings of the fictand second
{ongoing) external evaluationof FRA. Onthe potential

far reform of the founding reguktion 2nd the Multa nnusl
framework, see aka Toggenburg, G.N | Fundamental Right =
and the Furapean Union: how daes and how should the EIY
Agency far Fundsrmental Rights relate fa the EL Charter

of Fundsrantzl Right=?, BEumapean Univers by Institate,
Farence, LAW 20313,

See FRA: welsite,
See FRAE weteite,
See FRA: weleite,
See At 1z (1 of Regqubtion 16 8(z007.

See FRA Goay), Furdamental Rights Platform - terms of
reference, Directors decision FRP TaR/DIRfoosfzoy.
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EU Charter of Fundamental Rights
and its use by Member States

The Charfer of Fundamental Rights of the Forapean Unlon complements national human rights docoments and the
Eurapean Comvention an Humran Rights (ECHRY Its potential s not vet fully explofted, with references therets in
natirnal courts, parllaments and governments lrfted o nrmber and often superficial, However, there are examples
of the Charter adding value and profiting from s standing as parf of Unkan Bw, espedally in court dedlslons.
Meanwh e EU Member States continge fo lack poliches aired at promoting the Charfer - though awareness of the
need to train legal professionals on Charfer-related (ssues appears tobe growing.

The Eurapean Cornmission’s annusl report on the
application of the EU Charter of Fundamental Rights
provides information on how the Charter is used!
Information on the EU institutions” use of the Charter
iz just & mouse-click away from citizens: everybody
can easily track this through the EU's legal database,
eur-lex A eur-lex searchforthe ‘Charterof Fundam ental
Rights" reveals that, in 2016, # was referred to in well
over Gaon EU documents, all of which can be acceszed
infull text. Over 1oo of these docurment s pertained to
the judiciary; almost 30 were legislative documert s;
andcloseto 400 were preparatory acts,

It iz far more difficult to track and analyse the use
of the Charter in parliemertary debates, impact
aszezzments, bills, legislation and case law in the
28 differert natianal systems (3lthough EUR-Lex does
link, wia M-Lex, to national law databases in indwidusl
Ell Member #ates). Mearmvhile, academic literature
on the Charter remains rich. Articles published in zoq16
deal with the Charter in general termsz® its overall
seope and effect st national level® its criminal bw
aspeds? itz socal® and economic aspects® issues of
access to justice? and other select issues® However,
expert writing deals only fragmertarily with the
Charter's usein the various nationa | legal systems?

More needs to be known about the Charter's ‘life’ at
rational level - the level at which the document, like
EU law ingeneral, iz maink implemented and applied.
Matioral parliaments incorporate EU legislation into

national lew. Mational governmerts, regional and
local autharities, as well a5 national judiciaries apply
EU lsw provisions and the Charter when delivering on
their tazks and dealings with citizens. Whenever they
act withinthe scope of an EU law provision, nations|
authorities and judges are bound by the Charer
Against this backdrop, it is recognized that nationsl
authorities are key actors in - to borrow the words of
the Europesn Parliament - giving “concrete effect to
therights and freedoms enshrined in the Charter” @ In
2016, the parliarment reiteratedits call not to forget “the
importance of raising awareness about the Charter'™™
Maoreover, on 19 February 2016, the Dutch Presidency
of the EU convened & conference to exchange idess
about the challenges of applying the Charter at
national level. Finally, in June zo16, the Coundil of the
EU agreed on Conclusions on the application of the
Charter, placing the natioral 2 ppliction of the Charter
at the centre of attention.

FRA therefore regularly looks into the use of the
Charter in ditferent national contexts. Thiz iz the fourth
Fumdarmental Rights Report thet cortains & chapter
focused on the Charter As for previous reports, the
agency's research network, Franet, provided the
information on which the analysiz is bazed. Franet is
the agency’s multidiscipling ry rezearch network, which
haz been in operation since zo11. It is composed of
cortractorsineach EU Member Statewho,uponrequest,
provide relevant data to FRA on fundsmertal rights
issuesto facilitate the agency’s comparative analy ses.
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“ITlo ensure follow-up, the Councll calls [} to continue
exchanging Information sbowt tools, best prachices zod
Fwareness rasing methods on the appiication of the
Charter zt both EU znd nationa! fevel on 3 yearly basls

[.JRecogrising et the Charter onfy zpplies fo Member
States wihen they are acting within the scope of EU Bue the
Councilunderlines the need to estzblish the applicability
of the Charter in individual circumstances and underlines

the need for particwlar sttention by nations! suthorities
to those Charter provisions the meaning and scope of

wihich zre not determined by corresponding provisions of

the ECHR with 5 view to the effective sppiication of the

Charter. [..] The Councll a'so recognises the refevance of
the development of frzinings andtools, such 55 7 checkiist
for natlons! guidance on the spplication of the Charber or

tzrgeted draining for determining the spplicability of the

Charter innations! legislative and policy procedures within

7 broader framewark of human rdghts protection.”

Lowrcl) oF thee European Under (2048 Tourdl corlusions on the

apelicafion of the Charfer of Funda mental Righfs in 2015, adopfed af jfs

Farhd mesfing on pluns 248, parag & 5 Sand 7

FRA asked Franet to provide up to three specific
and relevant exarmples under 2ach of the categories
addressed here: case law, impact assessments, par-
liarmentary debates, etc. The possibility of searching
and finding judgment s, impact assessments or par-
liamentary debates that refer to the Charter varies
from Member State to Member State. Moreover, the
procedural law against which the rights enshrined in
the Charter are used differs in the legal systems of
the 28 Member States. This further reduces the cam-
parability of the data.

Despite  these limitations, this chepter provides
a unique set of irformation that sheds light on the
Charter's use by national courts (Gection 1), its use
in legislative processes and national parliaments
(Section 1.2), and other initiatives concerning the
Charter (Section 13

1.1.  National high courts’
use of the Charter:
3 mixed picture

The analysiz below is based on 7o court decisions
from zy EU Member 3ates; for Malta, no relevant
court decision was reported. In 2014, the analysis
was based on 65 court decizions from zg Member
States; in 2015, it was bazed on 68 court decizionz
from z& Member States Decisions in which the parties
referred to the Charter but the courts” reasoning did
not do soare not covered, Inmany Member States, the
abzolute numberz of court decizions using the Charter
are not easity identifisble - for example, because
electronic databazes covering all case law are lacking.

Moreover, the frequency of such references vary from
court to court. By way of illustration: in Lithuania,
the Constitdtional Court used the Charter once, the
Supreme Court used it 1o times, and the Supreme
Adminiztrative Court uzed it 178 times.

111.  Imvoking the Charter: national
oourts continue to ‘bring in’ the
Charter

Mational judges cortinued to show swareness of the
Charter by bringing in" Charter-related arguments an
their own accord. Inabout half (51 %) of the 7o cazes
analyzed in zoi6, judges raised the Charder-bazed
argurnents. In the ather half (49 %) the parties did
s0 and the respective courts then picked thesze up
Judges have alzo been the ones to take the initiative
with respect to citing the Charter ina substartial part
of the analysed case law in past yesrs. Against this
background, it is welcomed that bar aszociations in
warious Memnber States offer Charter-specific training
to legal practitioners (see Section 13.2),

Az in past years, an analysis of the court decisions
izsued in 2016 shows thet the Cherter is used in
combination with other legal sources (see Figure 14,
Likewize, just asin past years, the ECHR and national
constitutional norms were the most prominert legsl
dandardz uzed besidesthe Charter Inaddtion, courts
continued to frequenthy refer to (Charter-relevant)
Judgrnents by the CJEU alongside the Charter

11.2.  Procedural rights and policy
area of freedom, security and
justice remain prominent

There was also continuity in 2018 with regard to the
policy areas that provided fertile ground for raizing
Charter arguments in netional courdrooms: asylum
andimmigration, and criminal law matters (Figure 1.2,
Howewer, in contrast to zo4 and 2015, data protection
was not a highly prominent policy ares in zaov6.

Just a5 in past wears, the right to an effective rermedy
tArticleay)remainedthe provision that wa s modt often
referredto. The Charter's field of application (Article 510
and the scope of guararteed rights (Article 52) were
the other two maost frequently referred to provisions
in 2016 (Figure 1.z). This means that no substantive
provizion of the Chater was amongst the most
referred to provisions. In 2014 and 2015, the right to
private and famiby life (Article 7) and the protection
of personal data (Article &) were among the topthree
articles referred to in the analysed court decisions.
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Fgure 14: Humber of reterznoes ta ather l2gal saurces alongside the Charter in court deciksions analysed,
b leqalsoure refemed to

ECHE Mational International law  Urwritten general ok
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etc) of ElJ Jlaw (ather than ECHR)
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NMates: EBzsedan Fo court dedslons gnalvsed by FRA. These were lssued in =7 FED WMember States In zaté, Lo to four
degisians were reparted per Member State; no dedlsian wes reparted for Mzltz, Mare than ane legal source can be
referred to In ane court declsion,

Source. FRA, zos

Figurz 12: Policy areas addressed in anabysed court decisiors
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Anicle 47 - Right toan effective
rernedy and to a fair trial

Article g1 - Scope of application
Article 52 - Scope of guarantesd

rights

Article 7 - Right to private and
farniby life

Article 41 - Right to good
adrministration

Article 17 - Right to property

Article 24 - The rightz of the child

Article 16 - Freedom to conduct
abusiness

Article B - Protection of
personal data

Eroad reference tothe EU Charter

Other articles

Figure 1.3: Numberof referenees ta Charterarticles in court decisions anabysed, by artick

B3

o 5 1m0

referred toin one court dedsion.
Source: FRA zavd

25 30 35 40 45 50 55 B0 65 7O

Mates: EBzsedan 7o court dedsions enelysed by FRA. These were lssued in z7 EL WMember States in zaté, Ln ta four
gegisions were reparted ner Member State; na dedsion was reparted for Malta The categary ‘Otherartides’
inclodes sriides that were referred toln fewer than five snalvsed declsions, More then one Charter sreide czn be

11.5. Referring cases to Luxembourg:
divergence persists

Az stated at the outset, not much is known sbout how
national court = use Bl law in general, and the Charter
in particular, intheir day-to-day business. This goes for
both the qualitative and the quantitative dimenszions
of national courts” work as ‘EU courts” (that is, when
applying EU  law]. This phenomenon prompted
a General Advocste to speak - in hiz academic
capacty - of & "black bax” in this regard™ Howewver,
national court requests for CIEU preliminery rulings
zshed some light onthisizsue

Just az in past years, in zoq6, courts from almost all
Mermber States sent requeststothe CJEU for guidance
in interpreting and applying EU law provisions. Mo
such request was sent from courts in Cyprs. Inrecent
years, onavers ge, around one tenth of these requests
have referred to the Charter (see Figure 140 In 2016,
national courts sert 349 requests for preliminary
rulingz, and 48 of these referred tothe Charter. That
iz close to 14 %, which is higher than the propotions
obszerved inthe past 3 years (these were 7 % in 2010,
6 ¥in 2011, 14 % in 2012, 10 % in 2013 and zo14, and
g % inzoM5

In 10 Member States, no court asked the CJEU for an
imterpretationinthecontext of the Cha rter. Meanwhile,
other Member State courts sent quite marmy Charter-
related requests. In Spain, eight initiated preliminary
ruling procedures concerned the Charer (21 % of
all requests sent by Spanish courts to the CJEU)
In Belgium, thiz figure was seven (35 %), in Haby it
was five (13 %), in Hungary it wa s four (za %), and in
Poland it was also four (z7 %) Other Member Sates
sent fewer than four such requestsz. Motably, there
was ane request each from both the Czech Republic
and Lithuania - countries inwhich no court asked the
CIEU for & Charter-related interpretation during the
preceding five years.

11.4. Scope of the Charter: an often
ignored question

Articlegtof the Chafterunderlines that it izaddreszed to
Mernber States “only when they areimplementing Union
law". According to the caze law of the CJEU, this means
that the fundamental rights guararteed in the legal
order of the EU are applicable at the national level “in
all situations governed by European Union lzw, ot not
outside such stuations"" Howewver, just as in previous
years, the majority of the analysed zoq6 court decisions
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Fagure 1.4: Humber of preliminary ruling requests submitted by national courts to the CJEU in 28 EU Member
States, by year
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the Curks website 3 not tzkeninta secount.

Source:  FRA, 2ot (Dased on (urls, website of the CJEL)

did not explicithy address the questions of if and why
the Charter applied tothe cases at issue. The following
observation about courts in Poland appears applicable
to most Member States: national courts “refer to and
apphly the Charter inwarious ways - at times substantial,
sometimes more ornamental, but very rarely ponder
whether in a given caze it iz permiszible to apply the
charterazanadt'™ Theborderline of the scope of EU law
is not easyto draw and might raise complex questions of
interpretation. A request fora preliminary ruling by the
CJEU can bring clarity inthis regard. However, national
Judges do not necessariby take thiz route, as shown by
a competition law example from reland, where the
court did not refer to the CJEU for a preliminany ruling
Miare training and awareneszs, as well as exchange of
practices - az recommend ed inthe Furdamental Rights
Repoit 2o6-might encourage more judges to explicithy
address in their decisions whether or not, and why, the
Charter applies ina particular case.

Likewize, just as in previous years, the 2016 sample
included decisionz referringtothe Charter in o sesthat
lacked a clear link to EU law. Forinstance, in Bulaaria,
a court used Article 1o of the Charter (right tofreedom
of thought, conscience and religion) to concude that
a Muzlim prisoner should heve been provided with

food that was appropriate to his religious belief. The
court referred to the Charter alongside the ECHRE and
EQHR case law, without examining if and whey ED law
applied tothe caze®

Judges may be more likely to explicitly address
whether or not the Charter applies in a given case
when they review requests for 2 preliminary ruling
fram the CJEU (see Section11.5) Forinstance, ina case
centring on a person's affilistion with national security
services andaccess to docurments, & court in Bulgania
was asked to zend & preliminary ruling request to the
CJEU. In this context, it did address the application of
EU law and the Charter, dizmissing the request after
ooncluding that EU law did not apply to the case™
Similar conclusions were reached in Cyprus in a caze
concerning the amendment of an elecaoral law
adopted in 2015 and in Partugal ina case invalving
a disciplinary measure agsinst a judge’®

"Member States have thelr own systems protecting
fundzments! rights and the Charter does not replsce

them. The country’s own courts must ensure respect for
fundzments! rghts without the need to make 7 prefiminary

ruling on the questions of the law ralsed”

Porfugal Suprems Sourfoflusfics, Dais 12004 pvilsh, 25 June 2048
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The analysed cases suggest that national judges are
more likely to explicitly address the question of the
Charter's scope where they conclude that the Charteris
not applicatle inthecasein question; see examplezfrom
Bulgaria* Germany,* reland* Poland® and Komania™

"The determinstion snd procamstion of affiliztions of

5 person to stzte secwilty bodies snd the intelligence
services of the Bulgarian Mationa! drmy does not f20 vnder
sy of the powers of the Union, determined by the TFELL

In s case the Bulgarizn state and courts showld not sppiy
the provdsions of the Charter, becsuse EU 3w does not
Fpply to those sodetal refstions.”

Bulgaria, Supreme Admimisirafive Dourf, Case No 8oz 2015, 1 Jume 2008

Sometimes national courts do deal with the applicatility
of EU law in detail, aza caze fromn enmark shows @ The
case concern ed an applicant who argued that the obli-
gation under national law to label hiz letterbox with his
full name was against the right= enshrined in Article 7
{respect for private and family life) and Article 8 (pro-
tection of personal data) of the Charter. The High Court
conclud ed that this was not a context where the Member
State was implementing EU law in the sense of Article g
of the Charter. Explicithy referring tothe cases of Franssen
(-Eazfa) and Siragusa (Czoff1z), the national court
underfined that the concept of fimplementing EU law’
requiresa certain degree of connection above and beyond
the matter covered by the relevant national law Being
closely related to EU law. The court also pointed out that
the requirement that letterb cxes most be equipped with
a narnetag was already in place before the national act
implementing the Postal Service s Directive was adopted.
It alzo strezsed the different purpozes of the national and
EU legizslation. Whereas the postal services diredives
"hawve a nature of liberalization directives and have the
main purpose to regulate universal postal service”, the
nationalact wantsto "ensure the greatest possible assur-
ance that letters are delivered tothe correct addressee”.
Therefore, the requirement of nametags on letterboxes
wasnotimposed as part of implementing EU law, and the
Charter of Fundamental Rights wasthus inapplicable. The
case was appealed tothe Supreme Court, which rejected
the caze because the complainant passed away and his
estate could not stepin hisplace, asthe case did not con-
cern a claim towhich the estate was entitled.

Just asin previousyears, Article g41(right to good admin-
istration) was referred to vis-4-viz national administra-
tive authorties, whereas the Charter limitz the reach of
this provision to EU institutions. For instance, ina case
from Slovakia, the Ministry of the Interior decided
not toinclude a person in the programme of support
and protection for victines of hurnan trafficking 2 This
decision was communicated only to the International
Organization for Migration, not to the applicant herself.
Thiz wasthe first caze in Slovakia onacceszztojustice in
the context of the programme forvictirs of hurman traf-
ficking. The applicant appealed tothe Supreme Court to

clarify the consequences of accepting that the decision
on non-inclusion in the programme was indeed anindi-
widual administrative act. The Supreme Court referred
to Article 41 of the Charter and, while not holding
applicable as such-the court held that the right applies
as a general principle of law rather than as a Charfer
right - it stressed the judiciary's owerall re sponsibility for
enfarcing the right to qood qovernance.

11.5. The Charter as legal standard
for interpreting national law

Judges use the Charter for different purposes. Often
rational law - mosthy, bot not exclsively, when falling
within the scope of EU law - iz interpreted in light
of the Charter Sometimes domestic constitutional
reviews even include checking whether a national
law iz conzistent with the Charter In rare cazes, the
Charter forms the basis for directly granting indrviduals
a specific right. Just azin past years, it appears that the
most frequent use of the Charter before national courts
takes place when interpreting natioral or even EU
secondary law. As the Constitutional Court in Germany
underlined, where national law “iz determined by the
EUl directive, national authorttiez and courdzs have to
interpret their respective national law in a manner
consistent with the directives and have to take care
to rely on an interpretation of the directives which
allows a fair balance to be struck between the various
fundamental rights protected by the EU legal arder”®

When a court interprets national law, the Charter tends
to be one among several legal zources guiding the
court in irterpreting national provisions. An exception
iza case from Sweden, where the Charter was the key
source referred to** The case concerned 2 man who had
helped a family to cross the border illegally. Marmally,
apersonwhois paid for assisting a foreigner’s entry into
Sweden iz sertenced to three to four morths in prizon.
Honwever, inthiz case and inlight of Article 24 (the rights
of the child), the court decided to change the prison
tirme to a suspended sertence and community service
because the person concerned was motivated by the
dezire to help children.

‘THe] refused to help fis brother’s stqusintances to Sweden

but sgreed to help s family with children. The princple

of the best interest of the cfild hes special protection

under Article 2.0 of the EU Charter of Fundemental Rights,
wiich showld be considered zpplicable in cases concerning
the rights of asylum seekers, wiich sre covered by £
requiations [} itis siso noted that there 5 a0 mitigating
circumstance under L] the Pensl Code for 5 crime dhat is

prompted by strong human compassion.”

Sweden, Skane and Blekinge CaurtaF&ppeal Case B 74281x, £ Decernber b

In 3 caseframthe (zech Republic, the parameterforinter-
pretation was not the Charter itself but Council Directive
2a11/36/EU on preventing and combating trafficking in
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human beings and protecting its victims. This directive
alsoreferstothe Charter The caze concerned Yietnamese
citizens who had signed a contract of employment and
werethenforced to perform hard forestrywork forayear,
without receiving amy wages and while being prevented
framn leaving. They later reported thiz tothe police, bot
no action was taken. In itz judgment, the Constitutional
Court referred exten sivelytothe wording of the directive
and thereby also the Charter, before concluding that the
autharities had acted negligenthy.

"I this case we cannot ignare impartant commitments of the
Crech Regubidic arfsing from EU law [L.] The menticned directive
sets gut[L.] Trafficking fn Auman beings is a serfous cime,
often committed within the framewsik of srganised crime,

3 gross viglalion of fundamental rights and expliatiy srohitited
b the Charter of Fundamental Rights of the Evrpgean Unign.
Preventing and combating trafficking in human belngs is

¢

3 prierty for the Unign and the Member States’.
Crech Republic, Constifutiona) Court, Case |l US 29352 19 Janearny zods

11.6.  The Charter as legal standard

for constitutional review

Previous Fundamental Rights Reports have shown that,
in zome legal systems, the Charter iz used asa standard
for constitutional review. This is most prominently the
caze in Austria where, zince 2012, the Constitutional
Court has developed case law establizhing the EU Charter
af Fundamental Rightz a3z a standard under national
constitutional law, thereby allowing the Constitutional
Court to rewview national legizlation against the Charter
Courtsin Austriacarried out such reviews in 2016, Ina caze
concerning a Somali citizen wh o applied for international
protection, the Fed eral Office for Immigration and Asylm
denied the appellant asylom. Thereupon, the appelant
submitted a complaint to the Federal Administrative
Court, which rejected it without conducting a public
hearing. According to the Constiutional Court, the
Fed eral Adrministrative Court violated Article 47 (ight to
an effective remedy and a fair triall by not conducting
a public hearing. ¥ Inanother case concerning a decision to
return a rigrant to hiz country of origin, the Constitutional
Court for the first time recognised the direct applicatsility
of the third paragraph of Article 47, which stipulates
that legal aid "shall be made available tothose whao lack
sufficient resounces in so far as such aid is neceszary to
ensure effedive access to justice™ =

“Fundamentally a costradiction belween a general Austrian
provision and Union faw (only} leads to the non-appiicability
of the Austilan provison, which /s to be ackrowiedged
incidentally by all state organs ] but not to ts repeal (VSIg
15080/ 1008), In prindple, the Constitutiogal Court has no
competence to examive gereral Austian legal provisions

i figkt of European Unfon faw, unless there is 3 viofation

of a right wihich ls guaranteed by the Charter and wiich is
shmdiar I formuwiation and assertiveness to constitutionaliy
quarantesd fights of the Austrian constitutios.”

Awsfria, Constifufional Courf, Case Sga7/2015, g March 2018, para. .25

EU Charterof Fundar ental Rights and itz ose by Member States

Romania's constitution explicitly provides for the
suprema oy of EU law aver national law {in Article 148,
para. z). A Romanian court set aside a nationsl
provision because itz application was zeen as not
in line with &rticle 49, para. 3, of the Charter ("the
severity of the penalties ozt not be dizproportionate
tothe criminal offence"). The case concerned a persan
who was charged with =8 crimes for running an
online scarn consisting of promising fake jobs and
asking jobseekers far money. According to Romania's
Criminal Code, courtz have to establish a sertence for
each crime and then apply the harshest sentence, to
which they need to add one third of the sum of all
the ather zentences, which for this case would have
meant applying a total prizon sentence of 26 years.
The court invoked Aricle 49 (prindples of legality and
propartionality of criminal offences and penalties),
notedthatthe Charter overrules contradictory nations|
lzw, and reducedthe sertenceto 10 years inprison.

"The Charter of Fundaments! Rights of the Eurcpesn Union,

wehich provides in Article g9, para. 3, thet pensities must
ot be disproportionste bo the offence’, fas the same lega!
value 55 the Treabies sccording to Article & of the Treaty on
Europesn Unlon andis binding on both the judicsry and
the fegisizture, sccording fo Ardicle 198 of the Constitution
LM nrespect of this and keeping in mind that frst of

sl we showld offer priomty to Community Bw, Hhen to
constitutions! Iz znd sfter that to ciming legisiztion,

the Cowrt estsbiishes that even wihen sppiing 5 pensity
the provisions of Ariicle g9, pars. 3, of the Charter of

Fundamentzl Rights of the Evropesn Unlon znd Arbticle 53 of
the Constitubtion estzbilshing the prindple of proporticnsity

sre imperstive.”’

Rormania, Tikeralul Arad, decision of 25 January 2018

When nationa | court = review national law against the
Charter, they may also interpret the Charter itself.
A detailed assessment was offered in 2 case from
the United Kingdom. In the cse, tobscco product
manufacturers appealed against the refusal of their
application for judicial review of nations| legislation
that restricts their ability to advertize their brands on
tobacco packaging or products. They argued that the
leqgislation breached Article 17 of the Charter (right to
property). The court dismissed all of the appellants”
arguments and analysed Article 17 in detail. It
admitted that 2 registered trademark was a type of
property, but added that, before one can say that
& person’s proprietary right s have been affected, it iz
neceszary to identify what those rights are. Some of
the daimants argued thet registration of 2 trademark
grantsa positive right to usethe mark on goods inthe
ca sz forwhich it hasz been registered, The Secretary of
State on the other hand maintained that 3 trademark
confers purely negative rights, ie., the right to sop
somenne elzefraom doingthingz. The court concuded:
“We accept that article 17 of the Charter protects
proprietary rights in intellectus | property. Howewver
wedo not accept that article 17 changes the nature of

43
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those rights. If (for example) the rights conferred by
a trademark are only negative right s, we cannot zee
that article 17 creates positive rights."

Aninterpretation of the Charter does not necessarily
go hand in hand with its applicstion in the concrete
case at hand, a5 2 decision by the Cassation Court in
Belgiun shaws: it interpreted Article 48 of the Charter
while denying its 2 pplica bility a5 such?

11.7.  The Charter as directly
conferring individual rights and
providing wider protection than
national law

The Charter's added value as part of EU law becomes
rmost obvious where the substantial scope of its
provisions goes beyond that of comparable national
norms and, in addition, these provide individuals
directly with individual rights. Mational courts rather
zeldom  explicithy interpret Charter provizsions as
granting individual right=.

Ina casefromt he United Kingdom, the courtinterpreted
the Charter itzelf. The caze concerned a Migerian
national who had been continuously resident in the
UE far z5 years. His hwo dsughters were both British
citizens, aged 13 and 1. He received a deportation
order on grounds of public policy. The court of appeal
found that the court of first instance had failed to
acknowledge the existence of a right conferred on
baoth of the appellants’ children by the Charter? The
third paragraph of Article 3 states: “Every child
zshall have the right to maintain on 2 regular besis
a perzonal relationzhip and direct contact with both
his or her parentz, unless that is cortrany to his or her
interests" This Charter provision formed 8 successful
ground of appesl and provided a free standing right in
the context of immiigration law.

“Aiticte 24 (3} crestes 5 free standing right. [t may of
course, be viewed 75 the unequivocal ardicuizdion of

7 concrete ‘best interests right and, on Hhis analysls,

iz 5 development, or elsborstion of Article 24 (2}
Furthermore, given the exception formuwisted In the fing!
clruse of Arbicle 24 (3} the nexus with Ardicle 24 (3} s
unmistzksble

Linifed Kirgdom, Unper Tribunal [|mmigralion and Asvhem Chamber) Case
LKLT 108 [JAL) 13 January 2018

InSlowenia, a court ruled that Aricle & of the Charter
(right to liberty and security) in combination with
Council Directive 2oos/9/EC of 27 January 2003 laying
down minimurm standards for the reception of asylum
seekers (the Reception Conditions Directive) provides
an individual right. The directive was supposed to
be incorporated into Slovenian law by 2o Juby zods.
However, that was delayed. Despite this delay and in

line with the ca se law of the CIEL, the directive couldbe
directly applied in Slovenian law. The case concerned
a citicen of Tunisia, who first entered lovenie on
4 February zo16. Hewas intercepted by the police and
was not carrying any identity documents. During the
procedure, he applied for international pratection. The
authorities decided to limit the applicant®s freedom
of movernent to the premises of the Aliens Certre for
a maximurn period of three months, with a possible
extension for an additional month. The decizsion was
bazed on provizions of the International Protection
Act (Zskon o mednarodnd zafdd), which the court
of appeal found to be partly not in line with the
Reception Conditions Directive. The court revoked the
decision and issued an irterim decision to release the
applicant from detertion immedistely after receipt
of the judgrent.

"The Administrative Court took 55 a3 starting point £._] the
possibiiity of 5 direct effect of 7 provision of 5 Founding

Tresty, wihich estsblishes 5 subiective right for an

individusl. This principle was reaffirmed in subsequent
Judaments 5 wihite Hefore the estabilshment of subfective
Justicizbie rights from the Charter. The right enstined in

Article 26 (3} and Article g (3), second subparagraph of the
Reception Conditions Directive in conmection with Artice &

of the Charter I= without 5 doubt Hhis kind of 5 sublective
right nd in the given part [ ] it canbe exercised uithout

snyimplementstion measwes.”

Sloveria, Admirisfrafive Dourf, Lase ] U 295 /2018, 18 February 2018,

rara. go

That the Charter can be directly irvoked iz in practical
terms most relevant where the Charter’s provisions
go further than national law, including constitutional
law. In the C(zech Republic, the Charder was
inztrurnental in a caze concerning & German national
arrested and prosecated for being 2 member of
a crimina | group that trafficked drugs from the Czech
Republic to Germamy® Howewver, zhe had already
been prosecuted and sertenced for some of these
acts in Germany. The Constitutional Court deerned
her constittional complaint justified and  found
a breach of the legal principle ne bis in idem. The
oourt streszed the extended tranznational protection
of the ne bis in Idem principle 3z laid down in the
Charter, cormpared with the more limited scope of the
corresponding constitutional provision, Consequenthy
the decisionz of the authorities irvalved inthe criming |
proceedings were annulled,

"The legsl principle e bis In idem’ applies onfy to criming!

proceedings in the state’s jurisdiction, so anyone cowd be
prosecuted for the same aotin another state. Howewer,
i the Ewropesn Unfon (hereinafter the "BV, thanks to

Article go of the Tharter, the fega! principie “ne bis in idem”
applies to aif EU Member States wihen EUizw is spplied, 55

5 folfows-up to Artfcle sg of the Comention Implem enting

the Schengen dgreement from 085"

Lrech Republic, Sontfitutional Goarf, Caze 1) 0519548, 19 Apil 2618
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The potentizl of EU fundamertal rights was also
underlined by the Consttutional Court in Partugal,
which streszed that “the specific rights corferred on
citizens of the European Union and corming into force
following the Treaty of Lisbon, take on the true nature
of fundarmertal right = [.] Taday, the Charter has been
grarted thesame legal statuzasthe Tresties, therefore
the irfringernert of it, whether by Member States or
by the European Union, may be contested in court s

The Charter’s effect in areas where it provides more
protection than the corresponding constitutional normn
was shown in Slovakia. The case concerned the area
of consurner protection. A telephone company took
one of itz clients to court for not paying his bills. The
cornpary argued that, by affarding specific protection to
consumers, the Consumer Protection Act intedfered with
the principles of a fairtrial and equality of arms set outin
the Slovalk Constitution a nd was hence unconstitutional.
The court acknowledged that the Slovak Constitution
does not provide a specific right to consumer protection
and that the Charter thus provides a higher level of
consurmer protection than the constitution. Howewer, it
found that, as the Charter is part of the national legal
order, Slovakia is boond by its provisions. The couart also
referred to the Consurmer Protection Ad's legislative
histony, which showed that the motieation for including
the provision at izzue inthe ac wasto address problems
found in practice and to ensure effedive protection of
consurmers rights, embodied in Aricle 169 of the TFEU
and Article =8 of the Charter.

“The Charter of Fundsments! Rights of the Europesn
Urion (the “EU Charter’} recognises the same values a5
the Constitution however, the sres nwhich it provides
protection of ghts beyond the Constitution s precisely
the arez of consumer fegal relstionsfips. In Hhis respect,
Article 28 of the Charter showd de noted sccording to
wihich the states policles shall ensure 5 Righ fevel of
consumer protection. Ghven the wording of Article 7 of the
Constitubion, In iight of the Lishon Treaty, the Charter is
part of the legal order of the Slovak Republic. The Charter
obliges the Sovak Republic, a5 a0 EU Member State, to
ensure 5 igh level of consumer protection snd the Cowrt
of dppest considers that the provisions of Ariicle cb of Hhe
Consumer Frotection Aot are among the rules that lead to
the fuifilment of Article 38 of the Charter”

Slovakia, Regional Sourf Preiov, [ase 170o/288 (2045, 28 Jume 2018

Az also reported last year, in some - admittedly
wery rare - cases, national courts raize the central
question of whether the Charter applies only to the
relationship between individus s and the state (that is,
vertically) aralzoto relations between two individuals
[so-called horizontal applicability)® A casze from
Denmark iz of interest in this context. | concerned
severance payments by employers in the event of
dizrniszals. The national law on legal relationships
between employers and employess provided that
inthe evert of 3 salaried employee’s dismiszal, the

EU Charterof Fundar ental Rights and itz ose by Member States

erployer shall, on termination of the employment
relationship, pay & sum to the ermployes Thiz sum
should correspond to one, two or three months
salary depending on the length of the employment.
The law explicitly stated in para gra ph 2{a)i3) that this
rule does naot apply if, at termination, the employee
will receive an old-age penzion from the employver.
The first instance court declared thiz provision to
be in violation of Council Directive zooo/78/EC of
27 Movernber zooo establizhing a general framewiork
for equal treatment in employment and occupation
{the Employment Equality Directive).

The Supreme Court referred the case to the CJEU
for & preliminary ruling. The cour's request did
not concern the Charter but the application of the
Employment  Equality  Directive and the genersl
principle of EU law prohibiting age discrimination #?
The CJEU concluded that this general principle of law,
as given concrete expression by the Employrent
Equality Directive, must be irterpreted as precluding -
including in disputes between private persons -
a national provision such as the one at stake® The
Supreme Court acknowledged that it iz for the CJEU
to decide on the interpretation of EU law. However,
disagreement arose astohowto interpret national law.
The judgment states that paragraph z(a){z) could not
be interpreted "contrs fegem” in accordance with the
directive. Regarding the general principle of EU law,
the majority of 8 of g judges held that the Acceszion
Act on Denmark's accession to the EU did not contain
anmy provisions allowing an urwritten principle to
prevail over national law when this applied between
two private parties. In thiz context, the Supreme
court stressed that the Charter does not extend the
oormpetencies of the EU and that the ratification of
the Lisbon Tresty did not imply legal obligations
for individuals. (Judge hytte Scharling observed in
a diszenting opinion thet the general principle of
law, prominertly developed by the CJEU in the 2oog
Mezngo'd judgment, was well known before Denmark
rat fied the Lisbon Treaty*) Therefore, Article z1 of the
Charter (non-discrimination) was not - so the court -
directly applicable in Denmark. This approach was
described by some 3z an expression of ‘sovereigntism”
and an attempt to domesticate EU law’ 4

"The Charter does not estzblish 2oy new power or dask for

the Community o the Union, or modif powers aod tzsks

defined by the Tresties [.] and it sppesrs from the Forelgn
Minister’s snswer [ that the Charter does not impiy lega!

pbligations for indhvidus s, 1t follows From the foregoing
that the prindples developed or estzblished on e basis
of TEU Article & (2} sre not made directly spplicsdle in
Denmark pursuzsnt to the Accession Aok Similarhy the

provisions of the Chartes, nduding the Charter s Article 21

on non-discrimington, are not made directy zpplicabie o
this coundry pursuant to the Accession Aot

lienmark, Suprame Dowrf, Lase 15,201, & lecamber 2618
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1.2. National legislative
processes and
parliamentary debates:
Charter of limited
relevance

1.21.  Assessment of fundamental
rights impact

Az noted in past Fundamental Rights Reports,
Member tates have procedures in place for assessing
economic, ervironmental, social or other impacts
of bills=® Many of these procedures explicitly take
effeds on fundamental rights into consideration.
Howewer, such procedures tend not to refer to EU law
or the Charter, athough & significant part of national
legizlation can be expected to fall within the scope of
Ell . Despite the absence of such explict references
tothe Charter innorms for netional impact assezsment
procedures, the Charter is sometimes referred to in
practice. Indeed, in only three Member States could
no examples of Charter-related impact assessments
be identified cwer the last three years (zo14-2018):
Cyprus, Ireland and Malta.

Looking at the 36 examples of impact assessments
reported in zo16, it appears that the ares of criminsl
law is most prone to raising Charter concerns during
impactassessments (Figure 15) Thisizinline with last
year's finding, with the difference that in 2015 data
protection also playeda major rale

Inaddition, inim pact 2 ssessments, the Charter appears
to be referred to alongside other international legal
inztrurnents, making it dificut to track the relative
relevance and impact of such Charter references, For
instance, intheMetherlands, the Council of Statealefted
the government to thefact that the law regarding the
privatization of casinos raises data protection izsues;
the Gambling Authority will process personal data of
thelicenzees and they, inturn, will proce sz data of their
staff and customers based on closed-circuit television
footage The Councl of State called on the governnent
to take into account Article 10 of the Constitstion,
Aricle 8 of the Charterand Article 8 of the ECHRE +=

Mary of the references were alzo brief and general
in nature, most of them integrated in the explnatory
mernorands of the bills in question. It should be noted
that, of the z6 impact aszessments analyzed, onby 14
imsolved bills implementing EL law.

Judicial cooperation in criminal
matters®

Social policy
Man-dizcrimination

Ernployment

Education, wocational training
and youth

Consumer protection

Data protection

Judicial cooperation in civil
matters®

Other policy areas

Figure 1.5: Number of impact assessments referring to the Charter, by policy area

4 & 8 10

L

Mates: Bzsed an 34 Impact g5sesaments snalvsed by FRA. These were srdedautin w7 EU Member Statesinzo18. Up to
four assessments were reported per Member State; no gssessments were reparted far Ororus, the Caech Republis
Denmark, Sermany. relzng Luxembavur, Mzltz, Pakzng Sweden, Sovakiz and the Dnited Ringdam. The categary
Deher policy sreas’Includes palicy aress that were referred to n o0y one snalvsed IMDect 2ssessmeant The
wleganes used in the graph ere based an the sublect matters used by EDR-Lex

*lzken together, these twa Categaries farm the subjed matter Justce, freedam and sequrity”
Source:  FRA zath
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One example is Hungary's Draft Act of Parlament
on the amendment of acts regulating European
Union and internstionel cooperation in criminal
matters and on certain aspects of criminal law* The
corresponding memorandumn refers to Artide 1z of
Council Framewark Decision zooz/584/JHA on the
European arrest warrart and the surrender procedures
between Mermber Sates, which stipulstes that "Tthe
person may be released provisionally 2t any time in
corformity with the dormestic law of the executing
Mernber State, provided that the competent authority
of the said Member State takes all the messures it
deems necessary to prevent the personabsconding."
The impact asseszsment argues that, since the Act an
Cooperation in Criminal Matters does not cortain this
possibility of releaze, a correzponding armendrent
should be introduced. The explanatary mermorandum
further argues that, in light of the ECHR and the EU
Charter of Fundamental Rights, the nationa | authorities
are obliged to examine the possibility of using less
restrictive coercive measures, such as house arrest or
banz onleavingthe place of residence, and considering
detentionasa last resort.

1.2.2.  Assessment of fundamental
rights compliance

Whereas impad assessment s are not necessarily 2 legal
exercize, the legal scrutiny of abill iza legal assessment.
There is another difference: an impad assessment is
typically carried out when a bill has not yet been fully
defined, zo that warious legislative options can be
compared. In contrast, an azsessment of legal compliance
is based on the specific wording of a final kill. However,
there are systemns that do not neatly differentiate
between impact assessmentsand legal scruting.

EU Charterof Fundar ental Rights and itz ose by Member States

AllMember Stateshave some sort of procedure inplace
to check hillz againzt fundamental rights standards,
primarity  those enshrined in their constitdional
frameworks. However, international sources, mainly
the ECHR, are also often referred toin such procedures.
Whereas in some Member States EU law is explicithy
mentioned as 3 relevart standard to be looked at, thiz
iz not true of the Charter specifically. Nevertheless,
exercises of legal scrutimy do sometimes refer to and
usze the Charter. Indeed, only ina few Mermber States
were no such examples reported both for zoqé and
2015 (Cyprus, Estonia, Haly, Malta and Slovalkda). Of
the 41 examples of legal scrutiny reviewed for zoe,
which invalve 17 Member States, most were carried
out by parlemerts (Figure 1.6).

The neture of Charter references in legal asseszmentz
waries substartially. Some of the analysed examples
cortaina rather superficia| staterment thet no corflicts
withthe Charer were identified. Others underline that
thevery intention of the billis to protect certain rights.
Inother constellations, the Charter iz mentioned as the
guideline that should inform the national legislature
R biest toincorporate EU legislation irto national .
This wasthe case in Germany, for instance, where the
Bundestag held that, in the context of incorporating
Directive zo14/15% into national law, punishing people
by prohibiting their emnployrment incertain occopations
iz 3 serious interference with Article 15 of the Charter
{freedom to choose an occupation and right to
work) and that such bans would be legitimate only
inextreme cases %

However, there were also examples where the Charter
was uwzed to express strong reservations about
proposed leqislation on the basiz of fundarmental rights.

Figure 1.6: Humber of lzgal assessments referring to the Charter, by authar

Parliament k]
Governmental bodies 7
Civil society arganisations 1
Independent expert body 1
o] g hlu} 15 20 25 ki 35

Mates. EBzsedan g7 legal assessments anzlvsed iy FRA. These were lssuedin 17 EL Member Stztesin zow, Lo to three
legal ssessments were reparted per Member Sizte; none were reparted far Croatis, Cyprus, Estanis, Frence,
Irelzngd, ealy, Latwiz, Malts, Slhvekis, Spain and Sweden,

Source:  FRA, zows
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In Lithuania, changestothe law on the status of aliens
raized Charter-related concerns. The proposal intended
to remowe provisions quararteeing that refugee or
other status be withdrawn only after the awailble
remedies are explained and the person concerned is
invited to comment arally or inowriting. The European
Law Departrment, a government body that carried oot
the scrutiny, was of the apinionthat the propozal would
contradict EU law, including Article 47 of the Charter.«
In Austria, the Judges Association idertified tensions
betweena bill in the area of asylum law and Aricles 18
(right to asylury), 19 (protectioninthe event of removal,
expulsion or extradition) and 47 (right to an effective
remedy and toafairtrial) of the Charter<® InSloveria, the
revized Schengen Borders Code and an B regulation for
the establishmert of an entry/exit system raized serious
Charter-related concerns on the part of the Information
Cormrmissioner, whao called for the proportionality of
measures to be ensured, for restrickions on the purpose
of the use of irformation gathersd and for appropriate
time limits for the retertion of personal information.

Corn pat ibility withthe Charter is raised not only where
a Member State iz implementing EU law. Infact, this
was the caze in only 21 out of 41 examples reported
for zovb. For instance, in Romarnia, the Legislative
Committee was concerned about & proposed law to
ban organizations, symbols and acs of 3 communist
nature and to ban promoting the cult of persons
guilty of crimes of genocide against humanity and
war crimes. These concerns were bazed on, among

other considerations, Article 12 (freedom of assembly
and aszsocition) and Article 21 (non-discrimination)
of the Charter®

Az in pa st years, amongst the examples reported for
2016, the area of data protection again appesrs to be
the most proneto raising Charter concerns (Figure 1.7).

1.23. National legislation

Az outlined above, the Charter iz sometimes referred
toin dratt legislation and & ccompanying documents,
Howewer, it iz only rarely mentioned in the text of
adopted legislation. The evidence collected in 2016
contains g examples of explict references to the
Charter inthe legizlation of 12 Member Statesz

France amended itz Code of Criminal procedure to
include Afticle o431, which dealswiththerecognition
of Europesn Irvestigation Orders. The article provides
for & general possibility to refuze to execute such
an arder, if there are serious reasons to believe that
its execution would be incompatible with France's
respect of the rights and freedoms guaranteed by
the ECHRE and the Charter® A similar provizion was
enzhrined in Germarny's Bill to amend the Ad an
Imternational Mutual Legal Aszistance in Criminal
Justice Matterz# Charter references are zometimes
simply repetitions of such references found in the
EU legislation incorporated inta national bw - as, for
instance, inGreek legislation on exdtradition s

Data protection

Borders, asylum and immigration®
Iudicial cooperation in ciminal matters®
Mon -discrirmination

Public health

Ctizenship of the Union

Other policy areas

Figure 1.7: Numberof k2gal assessments refemring to the Charter, by policy area

=}

subfect mEtters used by FLR-Lex.

Source:  FRA zots

Mates: Ezced an g legel assessments analivsed iy FRA. These were jssuedin 77 B Member Stztesin zavh, Up to three
leqal zssessments were reparted per Member State; none were reparted for Croztiz, Cvorus, Estonis, France,
Irelzng, izl Lztvs, Maltz, Saveliz Snain and Sweden, The mtegary "0ther palioy aress’ indudes pallcy aress
that were referred to 0 fewer than three snalvsed sssessments. The stegorkes vsed in the 9=0h re based on the

*Taken tagether, these twa categodes farm the subfest matter Tustice, freedam and securdty’
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Howrever, as in previous years, there are also examples
of Charter references that go beyond the technical
implermentation of EJ legislation. In 2016, these examples
covered areas such as gender equality and identity® and
lestian, gay, bisexual, transgender and intersex (LGETI)
izzues®® (in Spain); disability® (in Haly); consumer
protections (in Germany); legal aid (in Austria®
and Hovakd=®?; the regqulation of the accountancy
profession® (in Malta); education® (in Belgium); and the
death penalty® (in Cyprus).

“The publication of sanctivns and measures and of any public
statement by the Board shallrespect fundamental rights

as Iaid dowen in the Charter of Fundamental Rights of the
European Union, the Constitution of Maita asd the Comvention
for the Protection of Human Rights and Fundsmental
Freedoms; fn particufar the right to resgect for private and
family fife and the rght to the protection of personal data.”
Malfa, Arficlz 18 of the Aol foinfroducs amendments fo fhe Accourfan v

Frofesion Act and fo afher Laws and fo implemenf Girecfive 201q,/458 /510
ard carfain provisiens of Regulafion [EL) Ne. 537201 [Acf XXXV of 2018

1.2.4. Parliamentary debates

Farliamertary debatesin 2016 also occasions iy referred
tothe Charter. The context of such references inclded

EU Charterof Fundar ental Rights and itz ose by Member States

asylumn, terrorism, data protection, the death penalty
and crirminal matters, dizcrirmination, the right to marny,
freedom of speech, legal aid, non-discrimination, the
rights of persons with disabilties, and media freedom,
among  otherz. FRA collected information  about
5z examples of such Charter references registered in
parliementary debates of 20 Member States (Figure1.8).
ThetCharterwas often irvokedtoargueforamendments
to bills, a5 in Germany, where a member of parliament
stated that & total ban of contact on arrested persons
suspeced of terrorism vidlates Articles 47 and 48 of
the Charter® Furthermore, in two written dedarations,
a political group explained its oppositionto the decizion
of the Petitions Cormmittee of the German Bundestag
declining petitions against the reirtroduction  of
telecommunication data retertion. They daimed that
the indizscriminate retention of telecommunication data
iz a disproportionste interferznce with fundamental
rights and a wiolation of the Charter®™ Similarly, in
Paand, = member of parliarmert asked if the draft of
an arti-terrorism law was in line with the provisions
of the Charter

The Charter haz alzo been mentioned az an argument in
favour of adopting laws. Forinstance, in Haly, 2 member
of parliament stressed that the approval of Draft Law

Mon-discrimination

Figure 1.2: Number of identified parliamentary debates refeming to the Charter, by policy area

ludicial cooperation in civil matters® “ g

Borders, asylum and immigration® _ 8
Citizenship of the Union _ 5
Judicial cacperatian in criminal matters® _ 4

3

(=]
L

hased an the subject matters vsed by FUR-Tex.

Saurce:  FRA, zota

NMates: EBzsed an gz parlizmentary dehates znalysed by FRA. These taok plece in za ED Member Stztesin zaw. Un ta five
debztes were reparted per Member Stzte; no perlizmentzry debste was reparted far Belgium, the Cech Repuilic
Estaniz, Latviz, Luvembaurg, Maltz, Partwasl and Romsnkz, The stegary "Other palicy sreas’ includes nalicy srezs
tha t were referred to Jn fewer than four snalvsed perlamentsry debates. The cateaorkes usedlin the grephsre

* Teken together, these three categories form the suiject matter Justice, freedom snd securiey

& B 10 1z 14 1 18
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no. 5 zz3z on support to persons with disabilitie s de prived
of farmily support would contribote to the implementation
of not only the Convention on the Rights of People with
Dizabilities, but also Articles 2z and 26 of the Charter®
In Hmgary, two members of parliament submitted
a proposal fora pariamentary rezolotion onthe reduction
of wage inequality between men and women. They
argued that the government should come forward with
a leqislative proposal to comply with the Charter.

“if fthe Government does not propose fegisizdon) we

will exercise our rights 55 Members of Panlzment snd

WAl submit deaft (sues in the near future, 30 the more 5o
becsuse we wowld fike to comply with drdide 23 of the £
Charter [equsiity between wormen snd menl, wiich makes
the Governm ent’s cbligeton unequivecs! in this field "
Lajes Korozs, Member of Farllament, Hungary, o7 2018 seasion of the
Hurngarian Farliament; see alse Froposal for Farliamentary Resolufion na

HM1718 on narrowing the gapin wages befwesn genders M8
hatdroratijavaslaf a nemek kSzotl bérszakadsk mers ékléserdl)

The Charter may also be referred to in order to
idertify (unintended) effects of a newly adopted
law, az happened in the Methedands® A member
of parlisment asked if & new Act onthe derequlation
of employment relationships might in pracice lead
to wviolations of Article & (the freedom to conduct
a business). The new law was introduced to prevent
employers fram making use of sole traders (business
entities owned and run by one netural person) in
a manner that acually resembles employment
relstionships. Accordingto the member of parliament,
rmary sole traders have now lost their jobs because
employers avoid approaching therm so that they are
not accuzed of hiring them as employees.

The Charter was alzo referred to outside the context
of concrete legislative proposzals. For instance, in
Denmark, 3 parliamentary resalution on strengthening
data protection recommended linking the Danish Data
Protecion Agency more closely to the parliament and
quoted in this cortext the Danish Councl of Digital
Security,™ which had stated that it "does not believe
that the Data Protection Agency with its current location
under the Ministry of Justice mests the requiremernt
of independence as set oot in, for example, the EU
Charter of Fundamental Right="5% In keland, a member
of parliament asked the Deputy Prime Minister abouot
hier views on whether reland may be in breach of its
fundamental obligationz under Article 47 of the Charter
if it forces companies to be represented by lawyers and
doesnot offer amy regime for legal aid for companies™

“I am zware of Case (258713 regarding Aricle 47 of the
Europesn Unfon Charter of Fundaments! Rights whdoh weas
fesrd by the Europesn Court of justice. While there sre

no pizns #t present do introduce legal aid for the type of
comm erclz) enterprise referred o, the situstion is kept
under review fn my Department.”

Irelamd, Deperty Frarces Fikrgerald, Weitten dnswers los 180473, 12 oly 2008

In Paland, the Commiszsioner for Human Rights, when
presenting hiz annual report to parliament, referred to
the widely discuzzed case of 2 same-sex couple who
wanted to marry inanother EU Member Sate One
of the partners was Polish, but he could not obtain
a certificate from the Palizh Civil Status Office stating
that he wasz not married to anyone else, since the
authorities stated that same-sex marriages were not
recognized under Polizh law. The commiszioner stated
that zuch & refuzal wasz not justified under EU law and
the Charter of Funds mental Rights.

"Ladies and gentlemen, i my opinfon, sod Dwowd ke to
underiine [t once more, Aedicle 18 of the Constitution does
not make provision for same-sex mamizges. L] Rowever,

In the case of Polish citizens - snd there zre some of them -

weho weant to enter 3 ssme-sex Mardsge sbrosd, &g, in
Spain, Belgium, the Melhedands, with helr partner wiho
coes from cne of hese countries, In my opinion snd
sccordance with the provisions of the Tresty on Eurcpesn
Union, the Charter of Fundaments! Aights and the freedom
of movement 35 well 55 EU citizenship, the Polish state
shouwld not cruse sny prodiems or difffcuities for these
people to do 0.

Foland, Comimiisionsr for Human Righfs, Sejm Rrscrypos polifs] Palskiz]
Kadengia W, Sprwondanie Serograficrne 1 2. pos ledrenia S&jmu

Rrer oy pospolite) Fakkiejw dniv  wmesnia zone [Seim'’s term of office
VI, manuseripf of 2qth mvesting on 5 Seplomber 2048)

National policy
measures and training:
initiatives lacking

1.3.

131. Policies referring to the Charter
Article g1 of the Charter obliges Member Sates to
respect the rights it cowers, observe itz principles,
and “promote the application thereof in accordance
with their respedive powers”. However, a5 in past
years, the research revesled hardhy any relevant pukblic
policies specifically aimed at promoting the Charter.
Twenty-six Charter-related policy measures from 13
Mermber States were reportedto FRA in 2016, However,
mary of these are only peripherally related to the
Charter. Sometimes the Charter is vaguely referred to
in policy docurnents that promote human rights or have
a fundarnental rights dirmension. By way of illustration:
the French Community in Belgium refers, ina documert
refated to its reception programme for immigrant s, to
the requiremnent that the fund for asylum, migration
and integration must respect the rights and principles
enzhrined in the Charter™ Moreover, there are hardly
ary examples of Member Sates ansbysing how the
Charter is uzed in legal practice. Poland locked into
the Charter’s use before national courts and Sweden
announced, in & document concerningthe governmert ‘s
strateqy for work an humanrights, that it wouold review
the Charter's application in Sweden.™
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Fromising practice

Studying the use of the Charter at
national level

1.3.2.  Training related to the Charter

When it comes to training, zo16 offerz a more active
picture. There appears to be an understanding thet,
the better legal practitioners are trained, the better
the services they deliver. The Europesn Commission's
official aim iz to ensure that half (around Foo,000)
of all legal practitioners in the EU are trained on EU
law or on the national law of another Member Sate
by zozo. According to the report Eurcpesn fudicisl
Trzining 2096, “more than 124 ooo legal practitioners
{judges, prozecutors, court staff, Bwyers, bailiffz and
notaries) as well as trainees of these professional
groups took part intraining activities on EU bw oran
the national law of ancther Member State" in zoqg ™
Howewer, only about & % of these training activities
focused on fundamental rights. This relativebs low
figure carresponds to the fact that the agency's
Franet partners have often found it difficul to identify
training activities focused on the Charter

Forty-five Charter-relevant training prograrmmes in
22 EU Member States were reported for zo16. The titles
of fourteen of theze referredtothe Charter. Hence, the
majority of the identified courses were not exclusively
focuzed an the Charter, but rather addreszed it
alongside EU law or the BCHR. This is in line with past
FRA advice - narmehy, to provide training that puts
the Charter in cortext and explains the interactions
between the different human rights zources and
systems, be it the ECHR and Coundil of Europe sources
or UM standards and zources and the fundsmental
right = enzhrined in national constitutional law.

Legal practitioners {induding judges, lawyers,
barristers, magigrates)

Academics and education professionals

Faolice

Other

Source:  FRA, zows

Figurz 1.0: Numberof Mentified training events, by main target asdience

NMartes: EBzsed an g5 raining events anzlysed by FRA. These ook place in zz EU Member Stafes in zavs. Mo tr=ining was
repaed far Belgiom, the Czech Republic, Ovprus Estaniz, Lafwiz, and Skovekiz The cafegary "0ther refers (a
training events (argedng public sector emplayees, nan-gavernmentzlomznisztans, children eznd the geners! public.

I
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H 7
0 5§ 0 15 m 2\ W

51

ARV

10744/17
ANNEX

PN/sl
DGD 2C

www.parlament.gv.at

50
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

Fundamental Rightz Report 2oy

52

Fromising practice

in Kaly. Ik imn
tuti aEur

application in nationa i It 2
farniliari rith hiowe Eu

Most of thetraining programmes identifiedareseminars,
symposiums or conferences. Forinstance, & Seminar an
the Implemertation of the Charter™ in Fnland aimed,
among other objectives, to provide a comprehensie
picture of the Charter’s use at national level. It referred
to FRA Fundamental Right s Reports asa workingtoal.
The President of the Supreme Court in Austria prepared
a symposiom - ‘Charter of Fundamental Right s, con-
sumer rights and reference for a preliminary ruling™ -
to promote recommendations for the corred drafting
of references for preliminary rulings. In Lithuania,
a conference on the “Application of EU Charer as
a Standard of Individual Rights' Defense at Supra- and
Matiaral Levels took ple ce at the Presidential Palace of
the Republic. The conference was attended by scholars
as well as by judges, representatives from the Bar
Aszzociation, and other related ingtitutions 74

About two thirds of the identified training evernts tar-
geted legal practitioners. For examnple, ‘The Charter
of Fundamental Rights of the European Union in
Practice™ was a two-day training seminar for legal
professionals organized in Germany, and a corfersnce
enttled "Lawyers in dialogue with the Court of Justice
of the European Union™ took place in Luxembourg.
Some training is offered regularly - such asthe monthly
courses on EU and fundamental rights law provided by
the Pariz Barin France 7%

Teachers, academics, researchersand studentzalso have
a role in raising awareness of, and familiarity with, the
Charter's provisions. Of the training programmes identi-
fied inzoé, 13 %W addressed this audience. Far example,
Portugal crganised 3 Research seminar onfundamental
right=® intended to foster PhD students” interest in
e=ngaqing in an autonomou s and infoarmed refledion on
the izzue of fundamertal rights protedtion in Europe.

Promising practice

Innovative forms of Charter training
for practitioners

qul

i;j the 1
ing pl ] q ] I T ol -
and the
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FRA opinions

Accordingto the caze low of the Court of Justice of the
Europesn Union (CJEUY, the EU Charter of Fundsm ental
Rights iz binding on EU Member Hates when acting
within the scope of EU law. The EU legislature affects,
directhy or indirectly, the lives of people living in the
EU. EU law is relevart in the majority of policy areas.
In light of thiz, the EU Charter of Fundarmental Rights
zshould farm & relevant standard when judges or civil
servants in the Member States deliver on their day-
to-day taszks. FRA: evidence suggests, howewver,
that judiciaries and administrations make only rather
limited use of the Charter at netional level. More
awareness could contribute to increased and more
consistent application of the Charter at national level.

FRA opinion 1.1

The FU and fts Member States should encourage
greater Information exchange on experiences and
approaches befivesn judges and administrations
within the Member States but also across national
barders. In encovraging this information exchanges,
Member Sates should make best use of existing
fonding opporfunities, such as those wnder the
Justice programeme,

According to Article ga1 (field of application) of the
El Charfer of Fundamertal Rights, all national
legislation implementing EU lew has to conform
to the Charter Az in past years, the Charter’s role
in legislative processes at national level remained
limited in zo48: the Charter is not a standard that iz
explicitty and regularly applied during procedures
scrutinising the legality or aszessing the impsc of
upcoming legislation - whereas netional human
rights instrument s are systernatically included in such
procedures. Moreover, just as in past years, many
decizions by national courts that used the Charter did
zo withodt ariculating 2 reszoned argument about
whry the Charter applied in the specific circumstances
of the case.

EU Charterof Fundar ental Rights and itz ose by Member States

FEA opinion1.z

Mational courts, as well as governments anadd
or parliaments, could consider a more consistent
Aidle 57 {field of application} screening’ fo
assess af an early sfage whether a judicial
case of legislative file ralses questhns under
the EU Lharfer of Fundamental Rights. The
develrpment  of standardised  handkooks on
practical steps fo check the Charfer s applicabilty —
st far the case anly in verny few Member Stafes —
could provide legal practitioners with a fool fo
assess the Charfers relevance in a parficalar case
o legislative propasall

Under Article 51 of the EU Charter of Fundamerntal
Rightz, EJ Member States are obliged to respect
and observe the principles and rights laid downoin
the Charter, while they are alzo required to adively
"promote” the application of these princples and
rights In light of this, more policies promoting the
Charter and itz rights at national level zhould be
expected. Whereas such policies are rare, there
appeartobeincrea sed efforts to provide human rights
trainingtorelevant professional groups.

FEA apinion 1.3

EL Member States should ensure that refevant
legislative files and policies are che ched for Charter
compliance and increase efforts fo ensure that
Charter obligations are mainstreamed whenever
states act within the scope of EU Jawe This could
Include  dediated  policvmaking  to promote
awareness of the Charer rghts and fargeted
fraining modules fn the relevant curicola for
national judges and other legal practitioners, As
FRA has sfressed in previous years, T s advisable
for the Member Stafes fo embed frafning on the
Charfer {n the wider human rghts framewark,
including the Faropean fonvention on Human
Rights {ECHR} and the case law of the European
Lowrrt of Hurnan Rights {ECEHRL
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Saudarga ite, |zoas8), ‘The right to good adminktration

as establehed by the Cha der of Fundamental Rights of

the European Union Eumpas Szjungos pagrindiniy teisiy
chartijaje jivirints tzise j gary sdministraving), Teke,

WU Faculty of Law, Yol go; won Diest, A (zon ), Changss

in the Protection against Discimination by the Eurapean
Charteraf Fundamental Rights Apslication and Substantive
Scape of Artide a1 [1) of the EU Charter of Fundsneents)
Rightz (dnderungen im Dizkriminie ungsschuts durch die
Eurapdische Grundrechischarts: Anwendungsbereich und
inhalthiche Relchweite desArf arAbs. 1EERC Baden-
Baden, Momes; Clemers, B. za18), The application and
interpretation of the EUC harter in the cortextof cross-

z0

z1

)
23
24

=5
&

=7

=3

25
30
3

3z

barder rovernentof patierts, Solunbis bowrns! of Evrapesn
Law, Vol zz, Moo 3, pp. 451-482; Kornezow, A (zoné) ‘The
right towvateas an Bl fundarnentzl right and the expanding
scope of appliction of the EU C harter of Funda mentz |
Rights’, Lambridge Law bovma)l Vol 75, Mo v, pp. 22T,

There are exceptions, as the conference proceedings
described on page 34 show. See alzo, eg, Tatawlaite,

5, Talimiend, Milzgidte, V. Gong), eplica Bons of 3 Brozd
Applicstion of the EU Charteraf Fundsnents) Rights by
Darnestic fourts farthe Levelaf Profzciion of Fundznsanis)
Rights, Buropean Vea rbookon Hurman Rights zon &, MY
Intersentim, ppazs-153.

Eurapezn Faderent (zons), Stwmtion of furdarmertal rights
inthe EUl - Resalution of & September zong on the situation
of furdarmertal rights inthe Buropean Union (zor5-2014)
(zorgizzg (Y, Strasbourg, & Septemberzang, pam. 2o,

European Fadement (zon &), Situation of furdamental
rights in the Eurapean Union in zog - European Padmment
resolution of 13 December za16 anthe stuwtion of

funda me ntal rights in the Europea n Union inzoag
(zong/zoos ), Strasbourg, 13 December zm &, para. 13z,

Babek, M. Eog), ‘The Caurt of Justice, the national
courts, and the spirit of cooperation: between Dichtung
ard Wahrhett’ in: tazowski, A and Blbckrans, 5. jeds ),
Rezezrchhandbaok an U institutions) lsw, Cheltenbam,
Edwmid Elgar Publizhing, p. 365,

See (JEU, Caze C-gagf10, 26 February zo1é; compare also
CJEU, Caze C-zog s, & Manch zong.

Pattorak, M. (zon ) ‘The problemof the scope of CFR
application’ [Prablem 1akresy 1astasawaniz Karty Praw
Podstzwawych] in Palnd, Mingtry of Foreign Affairs {ed ),
Application af the EU Charter af Fundamenta) Rights by
Palish Lawrts, poa7s.

Irela nd, High Court, Caz e [EHGISz, 4 May zo1é.

Eulgaria, Administiative Court - Stara fagora, Caze
soefzons, & Aprilzaas,

Bulgarm, Supreme Adrinktmtive Court, Caze 841z /2005,
1 Junezons

Cyprus, Electaral Court of Cypris, Application 1/z008,
% May zaré,

Partugal SupremeCourt of ustice, Caze 15.4/15 77 FLSE,
25 June zoad.

Bulgarm, Supreme Adrinitrtive Court, Caz & G412 /2015,
1 Junezard.

Germany, Federa | Adminktrative Court, Caze 100 24014,
zo Janmry zo1d.

Irek nd, High Court, Caze [EHGE, ¢ May zons.
Poknd, Supreme Court, Case W CSK zpaf1g, 18 Maichzons.

Rorrani, High Courtof Cazsationand Justice, (aze
Tzifzons, 2 March zons,

Denmark, High Caurt, (a2 236 /2004 2 June zoné.

S lowakia, Supreme Court of the Slvak Republic, Caz e
1chiafafzond, zg May zo1é.

Germany, Federa [T onsttutional Court, Caze q Bwflagig s,
51 May zoné.

Sweden, Skdne and Blekings Court of Appeal, Caz e B 74z6-15,

5 Decem ber zoné.

Astria, Constitutional Court, Caze E2108/2005, 10 June zo14.
Auetrm, Corstitutional Court, Caze Gaqrfzois, & Manch zons.
United Kingdam, Court of Appeal {£nail Division), Czse ENCA

e 18z, 30 Nove mber zon4.

Belgiurn, Cazzation Court, Caze Pag ozga B, 16 March zoné,
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14

38

43

U nited Kingdarn, Upper Tribura | {Immigration a nd Azy lum
Chamberd, Caze UEUT acé A0, 13 Janmry 2on 4.

Czech Republic, Coretitutional Court, Caze || U5 1.5/14,
14 April zaé.

Portuga | Corstitutiona | Court, Case 1082016,
z4 Februmry zoas,

FRA, (2o8)), Fundzneents) Rights Repart 2008, Listernbaurg,
Fubliztiore Office, p. 42.

Denrark, Supreme Court, s e 15,2014, decis onas of
& December zons.

CJEU, C-amfv4, 19 Aprilzans.

Jytte Scharding desertingapinion: Jre farhaldst paellzn
Ell-ret og dansk retlen funkBonersag.

Mhadeen, M., Olzen, Hoard Sadl, . zog, Legs)
Disintzgration? The Ruling of the Danish Suprene Lourtin
AKI5 Vedazsungsblog on matters coretitutional (WerfBlog),
50 Janmry 2o,

FRA, (2o8)), Fundzneents) Rights Repart 2008, Listernbaurg,
Fubliztiore Office, p. 45,

Metherknds, Houws ¢ of Represe rtatves (Twesde Kamerder
Stzfen-henerzsl), Advies sfdeling zavisering Read van Siate
ernzder rzoport, Farlam entany documents 2ong2016, 3447,
e, 4.

Hungany, Oraft fct of Farle ment Mo, Thaz3z on the
amendment of acts reguktingthe European Union and
international coopemtionincriminal matters, and andcertain
as pects of criminal kw for legel harmonsation Tinzaz,
adopted s Act Clll of zora(l raze, szdmy Srvdnyisvaslst

&I 2awdpat unids 23 5 nemrethdzi bilndgul eqwif triikias =6
szzbalyezs térvénpek, valamint egyes bilntetdiogl trgps
térvenpek jogharmanizacios céli mrode stasaral).

Eurapean Unian (zooz), Council Framewark Decision 2oz /584
JHA @0 the Europeanarrest warrantand the surrender
procedures between Me mbe rSiates, 02002 L1go, 13 June zooz.

Europez n Union {2a14) Directive zoa4/58/ B of the
Eurzpez n Farliarnent and of the Cauncilof 16 April zang
amending Directive zoo0df 43/EC on stetutory audits of
anmzlaccounts and consolidated accounts, 27 of Miay

Gerrany, Germman Burdestag, Bill for the lmplemertation
of the Exmm-related Prowiziore of Directive zo14/524/El a=
well as the Execution of the rekted Proviians of Regulation
(EUY Ma 5374200 4 Conceming the Final Bm miretion at
Enterprises of Public Interest (Enfwurf gines Fescfres

zur Uresstzung der prifungsbezagenen Regelungsn

der Richtlinie 2014555/ E1 sawide sur Ausfiihrung der
entsprechenden Vargabean der Verordnung [EU) Nr g37/20m4
e Hinklick suf e Abschlussprifung bel Untsrnehmen

van dffentlichany Interesze), Printed Docurnent 187212,

11 fnuary zond.

Lithuzni, Draft lawarnending Articles 4, 76, 8% 50,

%8 1), 127, 130 of the Lawran the Lega | 5tatus of Aliers
{lstatyrno , Del uizieniefiyteizings padatie" Nr. [K-zzos
4, 76, 88 90,28 [1), 127 130 sfaipsniy pakeitina jstatymo
srojektzs) Canclusion of the European Lawr Departmentof
¢ Septemberzmg, Mo, XIIP-4841.

Auetra, Austrizn |udges Azsocetion Versinigung der
dsterrsichischen Richtednnen und Richtes) (zangh, Opinion
onthe Federalact armending the AsylumAct zoos, the
Aliens Palice Act 2005 and the Federa [Office far Asylum
Procedures Act (Stellung snahere zune Bundzsgesefs, mit
dern daz Asyloese fr 30as, das Frermdenpalizeige setz 2005
wnd das BRA-Werfzhrensgesetz gedndert werder).

Slevenia, Infarmmation Cammisioner (20187, O pinian
o co7-gofzo &z, 30 Mayzors,

Rormani, Pl-xno. 2332018 Lege ktive proposal on banning
arganizations, symbaols and 3cts of 3 communist nature and

<1

Lz

53

54

5

gh

=7

L1

EU Charterof Fundar ental Rights and itz ose by Member States

prormoting the cultof peson: quilty of crimes of genocide
against huma nity and war crimes (Pl-x nr 23373018
Prapuners legislativd privind interzicere s arganiza tilar
simbaludlor s faptelor cu camcler cormunist 3 3 proravark
wulbulul persaanelar vinavate de sfvdmsires unar infraciuni
de genadd cantrs umanitat 5 de cime de rdzkall.

France, Oridinance no zoqé-1834 of 1 December zon4 relating
o the European Imvestigation Oider in criminal matters
Wrdannance n® 2ore-1638 du 1er décenbre 3015 relative
Flzdécidan denquite surapfenne on matiére pénzle).

Germany o8, Lega | Requirements of the Bill toamend

the Acton Intermational Mutual Lege | Asseta nce in Crimina |
Justice Mhatters Enfwaf sines. fesetres ror Andeming des
fresetzes dber dicinternationsle Rechishilfe in Strafsadhen),
Printed Docurnenta 3fs7s7 Section eqb, 26 September zong.,

Greece, Lawr 43752014 On theorganeation and operation
of the Asylum Service, the Appeak Authority, the
Receptiona rd dertification Service, the establishrnent of
the General % ecretariat farRece ption, the trare position
intoareek legelation of the priowisiors of Directive

23 32/EC “on common priocedures for the granting

and withdrzwalof the stetue of interretional protection
(recast)” (Law 1802 & 2z003), proveiors forthe

ernploym ent of beneficrries of interrational protection
and other prov e ore Eprdveaan son Acrraeowio Yonpazics
Agsday Apwis Nooapeusiy, Yinasaics Ymodayns son

Totw ramainans auaraan Fowsie loaupar doc Yroday i,
moagaasorn the EAAnusnc NopaBatics mpas rs Suardfons
s Mnios 2013/52/8F raw Funsanaivas Koo o iay

st vaw TunBoudbow waperwma ve rig o ss Sadwmadicr

VIS T ROSY TR Kot v Anan row sableariras fectlvads
mearraaias [avadicer dmaan) s L 180/30.8.2013), dardfar
et TR et Buccnaipoy fustl vonls Moo TaTiis Ko
addcs darafac

Spain, Law 172005 on Effective Equality between Menand
Wkrnen Ley 1330715, de a1 dz julis, de lqusldsd sfective
de raujerzs v hambres) 21 Juby zoag; Spain, Lawz /2008
onGerder [dentity and Expression and Social Equality

and Mon-dicrirmirationwithin the Cammunity of Madrid
Ly 3f2ets, de 29 de marzo, de Mentidsd v Expresidn

de renern 2 lgusldad Sadal v na DMsciminacian de lz

Larpunidad de Madad), 2o March zoé.

Spain, Law 32014 on comprehere ve potectionagainet
LATEIpho biz and discrimiration on grounds of gender,
sexulorientztion and s resexm|ity withinthe Community
of Madrd ey s/a018 de 23 dejulia, de Prateccidn Integrsl
contralz LiETEN abiz v |z Discriming ddn por Razdn de
Orizntzddn £ Mentidsd Szxusl 2nls Lomunidsd d= Madnd),

22 Julyzons.

laly, Lawr mo. 11z of 22 June zomé concerning Dispositiors on
the zssEtance to persans with severe dizzbilties deprived
of family support Legge 22 glugna 2om8, 0. 112 "Dspasizian
in raterlz d gssistenzzin favore delle persane con
dizsbilifs" grave prive del sastegna farmiliar').

Germa ry, German Bundestag, Bill for the Implementation
of the Directive ontheComparability of Fees Rehted

o Payre it Aocounts, Pay ment Account Sertching and
Aocessto Payment Accounts with Basic Features Enfward
sinesfresetres rur Unesetzung der Richthnie iber die
Verglekchbs ekt van Zahlungskantas nigelizn, den Wechas
van Zzhlungskantzn sawis den lugang zv Iahlungskantzn
it grundlegendan Funktianen), Printed Docurment 18/ 7204,
& hnuaryzons,

Austri, Feders |Act 3 rending the Administrative Court
Procedure Act, the Federa | Adminetrative Court Act,
the Adminktrative Court Act 1585, the Corsttutioral
Court Act 15533 nd the Lawyers Aot Bundesgesels,

reib dere dzs VerwsMungsgenchbsvarfahransge e ts,
dzs Bundesverwsliungsgerichtsgese bz, das
Venwaliungsgerichtshafgese bz 1985, das
Verfassungsgenchtshafgesetz 1953 und die
Rechizanwslfsardnung gedndert werden).
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Slova ki fzarg), Corception of the apermtion of the Centre
far Legal Aidfor the years zond—zoy Koneepciz Snnasti
Lentrz pravne} pomod na raky 2c182017) 12 June zaag.

Maha, Act to irtroduce amendmernts 1o the Aocountancy
Friof e==ion Act and to other lawsand 1o implement
Directivezo14f58Eland certain priovisiors of Reguktion
(EUY Mo, g3 zang, Act Mo, RV of 2018 ATT biex
Jintradud ernend - Aftdwar -Prof ez siond tal-Account zncy
v FLifounts aofa u sabies [# implime ntati d-Diretbva
2o1q/58E v derty dspooss L wafes tar-Regalzment [EL)
Mry gx7iaang., ATT N KXEV) t3)-2018).

Belgiurn, [écrs f partant diverses dispositians sn matidre
d'znzeignermant (Decree containing warious provisions
rebted to eduction), 4of February.

Cyprus, O mepl trg Afea g Taomamoinong ou
Tovrdy e tog Méapes W a5l ouzoas (Lawan the Tenth
amendmentof the Constitution Mo, g5l afzondh

Gerrany, Gerrman Burdestag (zand), Stenagrsfischer
Eereht der 10, Slizung, Plerary Minutes a8f1g0,
zz September zoné.

Germany, German Bundestag {zandl, Stenagrafischer
Ezrcht der12z, Stzung, Plenary Minutes 18183,
7 Juby zoms,

Poland, Ssjme Rzeczvpaspalitef Polskicf Kadendga W)
Spmwazdsnis Stenagraficzne 1 30, pasisdzeniz Seirmy
Rrzcrzypospalitei Polskisl wdniv & czerwes 20157,

£ June zané.

laly, Senate (2o08), Sezzion o £33 25 Mayzons.
Metherdands Eoag), Question, 4 Movember zons.
Radet far Digital Sikkerhed.

Denrnark (zo0a8), Spokezperzan: Speachan Farliamentary
Resalution B 148 on strengtheningdata s ecurity

(B 122 Farslag il falketingsbe sutning om styrkalse af
datasikkerhed), 17 Mayzors.

74

TE

7

S0

Irels nd, Houzes of the Qireachiaz (zaons), Written Arcwers
Moz 1d0-173, 12 July zon &,

Eelqiurn, Frerch Community fzoas), Srcular W 2825, Sacis)
Pramation Educstion firculaire n® sézz duzé oz fzon8,
Enseignemment de Promation sociale) zé February zoad.

Swreden, Minkstry of Colture (zaa8), Officr| [etter zoas 1720
The gowernment’s strategy on human rights on a national
level Czot8frae Regeingens sirategl fr det natianslls
srbetef roed mdnskligs Mittighseter, Skr 20187290,

13 October zaaé.

Eurapezn Commizs ionizody, fur e an ludicls) Tslnlng
aate, luxembourg, Publications Office.

Finland {zo18), 5 emina ron the implementation of the
Charter Furapsn undanin perusalesuskinisn kiv s -
serminaari).

Auetri, Minstry of Justice Eoae), Fortbildung fir Richieg
ionen und Stz atsaowdifinnen Jhr Farthildungsprogramm
2018, p. 55

Far mare info rmation anthe conference, including
conference papers, see thewebsite of Vilnie University's

Faculty of Lawr.

Germany, Aadermy of European Law ERAY &ongh, ‘The
Charter of Funds mertal Rights of the Burapean Unionin
Practice’, 15-16 Septemnberzon &,

Luxembourg, Luxembourg Ba r Association zons), Lavrers
indizlbgue with theCourt of Justice of the Europea n Union’,
congress of the Federation of Europea n Bar Azsociations.

France, ‘Drait et pratique de ['Union eurapéenne et dratts
fonda me ntz o Lawand practice of the Europea nlnion
ard fundamental rights).

Partugal, Faculty of Lawrof the Univerzity of Lsbon,
*Research Seminaron Fundamental Rights’ (Semindria de
lovestigapfa erm Dirsitos Fundamentais).
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UN & CoE

a0 March - UM Cormmittee an the Bimination of Dis: rimination ageinst Ware n (UK CEDAWY publishes carcluding obse nations an Sweden
14 Miarch - UM CEDAW publishes cancluding abservatians on the Gech Republic

22 March - In Gubenina v freata [35682/15), the European Court of Hurman Rights (ECGHR) halds that authorties’ disregand of adisabled child's
neads when applying nuks ant=: mlief violate s the prahibition of dizcimination in conjunctian with the protection of praperty [(Article 14 of the
ECHR and Articke 1 of Protacal M. 1 12 the ECHR)

25 March - UN Hurnan Rights Council (UM HRC) adapts 2 msalutian an the dghts of persons belonging to national ar ethnic, religious and linguistic
minarities
25 March - UM HRL adapts a msalution an freedam of mligion ar bz lief

24 March - UM HRC adapts 3 msalution on cambating intakerance, negative stematyping and stigmatisstion of, and dizciminztion, inctemsnt ta
viaknoe and viak noe against, persans bazed an mligion or belief

= April - Parliame ntary Assembly of the Cauncil of Europe (PACE] adapts a msalution on assessing the impact of measures ta improve women's
palitical = presentation

21 Aprl- UM Hurnzan Right s Cormnithes (CCPR) publishe s cancluding obze reationz on Slavenia

26 Apnl - In Eze#in Dodan and chers v, funkey (626 49/ o), the ECGHR halds that mfusing to provide 3 public religious = reice ta fallowers of
the Alewi faith vialate s the nght ta free dam of religian and the prohibitian of discrimination in canjunction with the right to freedam of mligian
[Articks g and 14of the ECHR])

28 April - UM CCPR publishe s concluding observations on Sweden

1 Wiay - Eurapean Sacial Chaer (evised) enters inta fance in Gree =

24 May - In 8zo0 v Denmank (5 8ca0f1a), the EGHR helds that refus ing te grant famiby reunion tz a Dankh citizen of Tegelese ariginand hi Ghanaianwife
in [enrark vicktes the prehibitiznof discrirninatiz nin canjurctionwith the right to respect f2r private and iy e (Articles 14 2nd 22fthe ECHR)

21 June - PACE adopts 2 resalutian on wearmen inthe armmed fare s, promoting equality, putting anend to gender-base d vialene
5o June - UM HRC adapts aresalution an the elimination of discrimination against women
50 Jure - UK HRC adopts 3 msalution on prate ctian against vialence and dizcirminatian based an sexual ariertztian and gender identity

5o Jure - UM HREC creates the mandate of inds pendent expert an protectian against vialence and dizcimination based an s2xual arientation and
gender identity

1 July = UM HRC adapts 3 resalution onthe rale of the family in supporting the pratection and pramatian of hurmanrights of persans with dis bilitie s
1 Juby = UM HRC adapts a e salution an mental beatth and homan right s
2 July = UM CEDAW publishe s concluding abservations on France

ag August - UK CCPR publishe s concluding abservations an Denmark

23 Septernber- UM HRC adapts aresolutian an the human rights of alder persanz
= Septernber - UM HRC 2 dapts 2 resalution 2n the right of ewerpane 2 the enfeymant 2t the highest atinablk s mndard of physkal and re ntz | health
0 S pternber— UM HRC adapts 3 msolution an equal participation in paliticz] znd public affairs

1z October- PACE adapts aresalution on spart far 3ll, abridge to equality, inte gration and social incdusion
13 Octabar- PACE adapts 3 resalution on female genital mutilation in Europe

18 Mavermber- UM CELAW publishes concluding observations an Estania and on the Hethedands

22 Mawember - UM CCPR publizhes cancluding observations an Shwvakia

=5 Mavember- UM CCPR publizhe s cancluding abzervations on Paland

50 Mawember - Council of Eurape (CoE) adapts the Srateqy on the rights of persons with disabilties 20172025
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EU

5 February - Eurapean Parlizment (EF) adapts a maalutian onthe new frategy for genderequality and wamen's fghts past-2mg

2 Miarch - EP adopts a resalution an the situatian of wamen efugee s and asylum see kers inthe El

8 Miarch - EP adopts a resalution an gender mainstrearming in it wark

1g-April - In Fansk industi v Estate of Karsten Bigil Rasmussen (G411 4), the Caurt of Justice of the European Unian [EW) rules that
the gereral principk prohibiting dizcriminztion on grounds of 3ge under Dime ctive 2000/ 73/EC preclude : national legizlation, including
in disputes batwesn private persans, which deprives an emplayes of ertitlement ta 3 severance allwane whes the employes iz
entitled ta claim an ald-age pension fram the emplayerunder a penzsion scheme the emploses jpined befare reaching the 29 of 5o,
mgardless of whether the employpes choose s ta mmain an the emplyment market artake hiz tirement

28 Aprl - EP adopts 3 resalution an genderequality and e mpowe ning warmen in the digital age

28 April - EP adopts 3 resalution an warmen dame stic warkers and carers inthe EU

26 My - EP adapts 3 msalution an paverty, 3 gender perope dive

5 June - Cauncil of the EU issues 3 progress mpart an the prapazal far 3 Council Directive an irmplerenting the principle of equal
treztrment betwesn persans imespedive of rligion or belief, dizability, age or s2xzusl arientation

16 June - In Lesary. Talekom Aosria A6 (C-aza fas), the CJEU deers compatible with Artic les 2(7), 2(=)1E] and &(2) of Cauncil

Direc tive 20007 3/EC natioral kgishtion that daes not tale into account apprentices hip and employme nt periods completed bya civil servant
betare the age of 18 far the purpase of cakukting pers ion entitlements, in so far as that b gk ktian seeks to guarantee, withina civil service
retirerne nt sche e, 3 unifarmage far admiss kon to the scheme and a unifarm age far entitlement to retirermert be refits the reunder

17 Jure - Cauncil of the Bl iszues canclusians in rezpanse tathe European Garmizsion’s list of acians ta advance LGBTl equality

28 Juby - In Kratzer w. B2 Allgemerne Versicherung 4G (C-425/c], the CJEU nule s that a stuation inwhich 3 person wha, in applying far
ajab, does nat seekto abtain that past but anby the farmal status of applicant to seek compensation does not fall within the definition
at ‘acoe sz to employment, ta s K -emplayment orta accopation’, within the meaning of Article 501100 of Cauncil Directive 20007 & EC

and Artick 141)(=) of Dire dive 20 06/54/ECand ray, if the mquisite conditions under B |zw ar met, be considersd 3n abuze of rights

5 August - Eurapean Cammission launches campaign ta raise swareness and incease the sacial aceeptance of kabian, gay, bisexual,
tranzgender and irtersex people

15 September- EP adopts a resalution an the application of the Emplay me nt Equality Diredt ive

10 Hovember - In fe lange v Staatssecretans van Fnancién (a8 fig], the (JEU rules that ataation scheme providing for differnt
kwels of deductions for vacatianal taining costs depending on a persan’s age falls within the matenal scope of Die ctive 2000/ 78/EC,
tathe exdent ta which the scheme is designed to improve access ta taining far young people

15 Meavermber-In Seronde v Academia Vasca de Pelfcia y Emergenaias (T2g8f15), the CIEU rules that legizlation mquinng candid=te <
far palice officer posts wha are ta perfarm all aperational duties incumbent on palice officers ta be under3g yvears of age is compatible
with Article 220 of Council Directive 2000,/75/EC, read tagether with Artick 4(1) of that directive

22 Mowe mber - Cauncil of the El issues a progre ss repart on the prapasal far a Cauncil Dire dive an implementing the prnciple of equal
treatment between persons imespe dive of eligian or belief, disability, age ar s2xzual arientation

22 Mowe mber - EP adapts 3 msalutian an sign languages and prafessianal sign language inte preters

24 Meave mber- In Parnis w Trindy Cellege Dubilin and ethers (443 fac), the CIEU rules that a national ke which, in connection with

an accupational benefit scheme, makes the right of members’ surviving civil partrers to e eive a survivar's bepefit subject ta the
canditian that the civil partnership was e ntered into befam the menmber mached the 3ge of &0, whem natianal |2w did not allow the
member ta enter irta 3 cwil partnership befae eaching that age, neither canstitute s discimination on grounds of sexual anentation or
age nor indirect disciminatian from the cambined effe d of discimination based an sexual arientation and age

1 December - In facoid! v Boctes Plus 5L and others (G39c/1c), the CJEU mules that, whem sameane is in a situation of temparary
incapacity farwarkfar an indeterminate amount of tirne dus ta an accident =t wark, the limitation of that persan’s capacity cannat be
clazzified 33 b2 ing 'kang-term’, within the me aning of the definition of ‘dizabilty’ laid down by Cauncil Directive 2000/78/EC, read in
light of the UM Comvention anthe Rights of Persons with Disabilitie s

4 Decernber- Council of the EU izsues conclusions an wamen and poverty
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Equality and
non-discrimination

LI Member States did not reach an agreement an the proposed Equal Treatment Directive by the end of zo76,
Several Member Hates, however, continred to extend protection agalnst discrimination to different grounds and
areas of e, Varous dormestic court decisions apheld the rizhts of persons with disabilitles, and dhrers e efforts af
infernational Furopean and national level sought to advance LGB T equality, Meanwhile. measures and proposals
torhan cerfaln garments sparked debates on freedony of religlon and bellef. amid fears cansed by the threat of
ferrorism. The vear ended with a growing acknowled gement that addressing discrimination based on a single
grednd falls fo captore the different wais /nwhich pecple in the FU experence discrimination In thelr daily Thres,

Proposed Equal Treatment
Directive still not adopted

2.1

Peopleacrossthe EUcontinueto expe rience discrimination
on anumberof groundsand in variou zareas of life, as the
206 conclusions of the European Cornmnittes on Social
Rights show, for example. In conclusions concerning 21
EU ffiember Sates, the committee found insufficient
protection against dizcrimination in employment on the
grounds of gender or zexoal orientation; insufficient
integration of persans with dizabilities in mainstream
education, the labour market and society in general;
and insufficient guarantee of equal rights between men
and warnen, in particular as regards equal pay. The EU
Mernber States covered By the 2006 concluzions of the
European Committee on Social Rights indude Austria,
Belgiom, Bulaaria, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, keland, Maly, Llatvia,
lithuania, Malta, Poland, Portugal, Eomania, Slovakia,
Spain and the United Kingdom.

Imits 2016 work programme, the European Commission
priortized the adoption of the proposed Cooncil
Directrve on implementing the principle of equal
treatrmert between personsz irrespective of religion
aor belief, disabilty age or sexual orientation (Equal
Treatment Directive). However, the eight-year-long
negotiations on the adoption of this directive had not
reached a conclusion at the end of zoqé The proposal

iz based onAricle 352 of the Treaty on the Functioning
of the European Union, so requires unanimity for its
adoption by the Council of the EU.

The persistence of diverging wiews became apparent
in June, when several Member Sates again questioned
the need for the directive, seeing it az “infringing on
national competence for certain issues and as conflicting
with the principles of subsidiarity and proportionality"?
A number of cther Member States cortinued to view
the propozal aztoo far-reaching because it covers social
protection and education. Another two Member States
held general reservations towards the proposal by the
end of the year, meaning that they would not vote in
favour of adopting the directive as things stand.

"{The European Parliament] stresses how important it is to
reach an agreement as soon 35 possitle, and calls on the
Counchl to Bresk the deadiock, in order tomove towards

3 pragmatic solrtion and speed up without further defay
the adoption of the EU fonzontal ant-discrimination
directive proposed by the Commission o 2008 and voted
for by Pariament; (the Eurapean Padiament] considers [the
proposed directive] 3 pre-condition to secure a consofidated
and cofrerent EU fegal framew ok, protecting against
discrimineation on the grousds of reflipiog and Bellef, disazility,
age and sexual odentation outside of emplopment.””
European Parliamsent (2018} Euronean Parliamenf resolifion of

14 Seplerbar 20n8 an application of Councl Dirsctive sooaf 78/EC of

27 Wovember 2000 ssfablishing a general framework for squal freafment
iremployment and eccupation

a3
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Germany mairtained its general reservation towards
the proposal, which # introduced in zaqa. In July 2016,
a number of parliamentarians asked the federsl
government to stop blocking the diredive® They
contendedt hat, since existing national legizlation goes
beyond the provizions of the proposed diredt e, there
iz noreason for the federsl government to refuse to
adopt it. The federal governrment had not dealt with
this request by the end of zo18.

In September, Paland withdrew itz support for the
proposal, arguing thet netional legizlation provides
protection against dizcrimination. In addition, the
government asserted thet the proposed directive
does not cormphy with the principle of subsidianty,
contradicts provisions of the Paolish Constit ution and
could limit the freedom of economic activity because
of the impac that positive action could have on the
freedom of businesses and entrepreneurs to erter
into cortractual sgreements =

Inthewords of the Slovak Presidency of the Council of
the El, "it is clear that there iz still 2 need for furt her
work and political dizscussions before the required
unanimity can be reached in the Council.™

2.2. Member States
broaden scope of non-
discrimination laws

Despite lack of progress at the EU lewel, Merber
Hates continued to introduce changes in national
law relevant to equality and non-discrimination. Such
effarts are in line with FRA's apinion, expressed in
its Fundaments! Rights Report 20465 that Mernber
States should consider extending protection against
dizcrimination to different areas of social lifeto ensure
rmore equal protection against discrimination.

Some Member States added grounds of protecion
against dizcrimination to their legislation in zo18,
including as reqards a person's sacio-econamic status.
This was the case in France,® where being ina zocially
precarious situation and vulnerability due to a person's
economic stuation became protected characteristics.
Sirnilarky, in Irdand?  individuals who o receive
housing assistance benefit from protecion against
dizcrimination in the provision of accommodation since
1January zoq6, The Protection against Discrimination Act
adopted inSlovenia in May indudes sexual ariertation,
gender identity and gender expression as protected
characteriztics® Protection against dizscrimination in
Greece was extended in December - to include the
ground sof chronicdisease, family or social status, sexual
orientation, gender identity and sex characteristics in
the field s of labour and employment; and the grounds
of colour, descent and national origin in the field of

labour and employment, socal protedtion, education
and provision of goods and services. Furthermone, the
denial of reasonable accommodation is considered
dizcnminationunder the new law.®

Legizlation enacded in luxemboura in June makes
dizcrimination on the ground of ‘sex resssignment’
equivalent to dizcrimination onthe ground of sex’® In
April zoas, the national equality body questioned the
use of the term ‘sexreassignment’ ratherthan ‘gender
reassignment’, maintaining that this terminology
makes it unclear whether the law would apply only
where there has been a medical or legal change in
a person's sex, or also when a persan self-idert fies
with a gender other than that szzigned at bith ™

Legislation passed in Lithuaniain June 2016 introduced
protection in the ares of consumer protection to
enzure equal condtionsfor buying goodsand services,
without discriminstion onthe ground of sex. The law
also prohibits less favourable treatment of pregrert
wormen, those who recently geve birth and those
who are breaztfeeding =

"Highilghting persisting Barrlers to emeloyment, education,

hovsng and health services, this report alse reveals that

four sut of 10 Rama surveyed felt discriminated againstat
leastance n the past five years —vet anly 3 faction pursued
the Incident. With mast Roms unawsare of faws srohibiting
discrimination, or of srganisations that could offer suppart,
swech realities are haedly sursilsing. But they do ralse serious

questians sbout he fulfliment of the right ts non-diserimination

guaranteed by the Charter of Fundamental Rights of the
Eumpean Union [EU) and the Racial Equality Dicecbive.”

Michasl 0'Rakerfy, FRA Direclor Foreword, Second Furopean Union
Mirarities and Giscimination Survey Roma - Selac fod Andings [2018)

Other relevant legislative change:z relsting 1o
discrimination in employment on the grounds of age
and religion took effect on 1 January zoq6. Concerning
age, employers in Benmark cannot inclu de redo ndancy
dauses in individual cortracts or in o collective
agreements ary more, meaning that people can no
longer be made redundant becausze they have reached
acertainage ®Employersin relandcan offer fixed-term
cortracts to persons over the compulzory retirermnert
age onby if this iz objedtivelyand reasonably justified by
a legitimate aim, and if the means of achieving that aim
are appropriate and necessary. In addition, employers
can set & compuolsory retirermert age only i they can
objectively justify the fixed age limit™

Following entry intaforce of the Equality (Miscellaneous
Provizsions) Act on 1 January 2016 in keland an
insttution in receipt of public money is no longer
permitted to discriminate fawvourably on the ground of
religian, if suchtreatrient alzo canstitutes dizcrimina tion
on ary cther ground and the religion or belief of the
employee does not constitute & genuine occupations|
requiremert having regard to the institution's ethos.
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Fromising practice

Raising awarene ss of discrimination
in the labour market

2.3. Bans on select clothing
trigger debate on
freedom of religion
and belief

Meazures and proposals to ban certain garments
sparked debates on freedom of religion and belief in
the EU, against the backdrop of heightened tension
prompted by the threst of terrorism. Two opinions
of Advocates General of the Court of Justice of the
European Union (CJEU), as well as cases dealt with
by mational courts in zo46, illustrate the complexities
inherent in balancing freedom of religion or belief with
the notion of ‘livingtogether  orthe interest sof national
security. Arry limitation of thesefreedoms must respect
the principles of lzgalty, necessity and proportionality.

In her apinion of May zo16, Advocate General Kokott
stated that banning Muszlim women from wearing
headscarves at work may be permissible if general
compary rules prohibit ostentatious symbols of religion
or belief: “such a ban may be justified if it enables the
employer to pursue the legitimate policy of ensuring
religious and idealogical neutrality'™® In an apinion
izsued in the context of another case in July 2046,
Advocate General Sharpston cordended that “requiring
an employee to remove her Izslbmic headscarf when
in cortac with clients consttutes unlewful direct
dizcrimination." According to thiz opinion, such a ban
wiould nevertheless be justified if it iz in the interests
aof the employer's business and proportionate. The CJEU
had not ruled on ether case by the end of theyear.

In Way 2016, the Austdan Supreme Court ruled that
a Mluslim woman was discriminated a gainst when her
employer reducedher contact with customers because
she ware a hijab and abaya (Muslim veil and robe). The
court alsa ruled, however, that wearing s nigeb (face
weil) negatively affected how she communicated and

Equality and non-discrimination

interacted with clients of the notany office at which
she worked. The court ruled thet prohibiting the face
weil was proportionate tothe needs of the employer,
and that not covering one's face was a genuine and
determining occupations | requirernent ™

Other court decisionsissued in 2016 inBulgara, Fance
and Germany further illustrate the difficulties inherent
in ensuring & balance between all the interests at
stake when considering courses of action that could
leadto restricting freedom of religion or belief.

The Supreme Administrative Court in Bulgaria ruled
that a pupil whio was suspended from a secular public
school becausze zhe wore religious dothing was not
discriminated sgainst. This was becausze her clothing
wentagainstirternal schoolrulesprohibiting pupilsfrom
expressing their faith through their clothing. The couort
ruled that "the schoal’z irternal rules are an adequate
and proportionate messure intended to defend the
walues of pluralism, acceptance and tolerance, respect
fortherights of others and equality.'™

Bulgana is the anly EU Member tate that enaded
legislation in zo16 to ban wearing in public spaces
cothing that entirely or partly conceals the face.
Belgium, France and Spain have similar bans in
place. The bans in Bulgaria and France do not apply
to houses of prayer of registered religions; when full-
face covering iz needed for health or professionsl
ressons; or in the cortext of sport, cubural,
educstional and ather occasions. The first violation of
the banintroduced in Bulgaria incurs a fine of BGMN 200
(€ 100), with public officals subject to a higher fine
of BGM oo (£ 250). Subsequent violations incur a fine
of BGM 1,500 (€ 7500, rising to BGM 2000 (£ 1,000)
for public officia |z

In October, the Gemnan Federsl Constitutional Court
izzued & decizion on blanket banz on certain religious
expression by educstors. Owerturning the decsion
of three lower courts, the Constitutional Court found
that @ Muslim childcare worker's right to freedom of
religion was viokted when the city administration
of sindelfingen sent her 2 disciplinary warning letter
because she wore a hesdscarf at work, The court
concluded that the children's right to freedom of
religionand belief could not be consideredto be at rizk
s ply becauze the childcare workerwore & headscarf,
as prescribed by her religious beliefs. The German
Bazic Law protectzthe right to exercize religion a5 long
it does nat “thresten the peace”. Since the childcare
worker did not actively try to influence the children'z
religious beliefs, zhe could not be conzidered to have
threatened the peace of the nursery®

On g Juby, a terrorist zttack in Mice daimed by the
so-called Islamic State killed more than 8o people
and injured scores of others, Although not 2z a direct
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consequenceafthisattack, morethansomunicipalitiesin
France sought to enact by -lavws prohibting the so-called
‘burkini® a swimsuit designed for women that covers
their entire body, save for their face, hands and feet.
Justificationzforsuch bans tend to argue that the burkini
runs courter to moral standards, French secularizm
ifaicrté), rules of hygiene and to swimming safeby.

Two civil sodety organisations (Ugue des droits de
Vhemmeand Collectf contre Mslsmophoble en France)
appealed against the first such by-law to be propozed,
in Villeneuve-Loubet. The Mice administrative court
rejected the sppeal on the grounds thet "besches
are not & sutable place to express ane’s religious
convictions in an osentatious way" and  that
“following the succeszion of Islamic extremist attack:z
in France" the wearing of the burkini poses “a risk 1o
public bw and order”

This prompted the Ligre and Cofiectf to lodge an
appeal with the Councl of 3ate. In its decision,
izzued in late Auguzt, the Councl of State held that
banning & woman from wearing such a =swimsuit,
which identifies her az belonging to a religion, could
only be justified on the grounds of safeguarding the
public order. The prohibition cannot be bssed on any
other considerations and amy restriction on individual
freedoms riust be justified by provenrizks tothe public
order. The Council of State ruled thet, "in the sbsence
of zuch a risk, the emation and concernz resulting
from terrorist attacks, andin particular fromthe atta ck
carried out in Mice on g July, are not sufficient to
legally justifythe contested banning measure"2

On & September, however, the administrative court of
Baztia iszuedanording nceupholding a by-law adopted
by the municipality of Sisco on 16 August® The reazon
waz that there had been a violent confrontation on
the beach in Sisco, allegedly sparked by readions to
the unconfirmed presence on the beach of & woman
wearing a full-body bathing sut. The by-law was
ternporary and expired on 30 September.

2.4. Domestic courts uphold
rights of persons with
disabilities

By 26, the EUand z7of its Memntb erstates had ratifiedthe

UM Corvention onthe Rights of Personz with Disabilities

ICRPDY, whose full and correct implemertation can
help ensure that people with dizabilties participate
fullby and effectively in society on an equal basis with
others. (For more infarmation on CRPD implementation,

W see Chapter o). Thraughout the year, domestic courts in
Finland and Poland izsued decisions relating to several
articles of this important convention.

The Constitutional Tribunal of Poland deemed
uncanstitutional certain provisions of the Act an
mental health protection® regulating persons with
dizabilties” placerment in nursing homes by their
guardians - particularhy with regard to the rights to
personal freedorn, dignity and acoess toa court** The
disputed provizions stipulated that such placerments
are to be considered woluntary when authorized
by guardienship courts, even if any review of the
ressonableness or legality of such placernents takes
place after they occurred. The court found that such
practices do not offer procedursl guarantees to
persons with disabilities, since they are seldom heard
when such decisions are made, are not given sufficient
opportunties to appeal ageinst placemert orders,
and courts rarely review placement orders. Although
not explicithy mentioned in the judgment, it can be
notedthat Article 12 of the C(RPD provides that "States
Partizs shall recognize thet persons with dizabilties
enjoy legal capacity on an equal basis with others in
all aspects of life”

Finland's Man-dizcrimination and Equality Tribunal
found  that the national railways  discriminated
against persons with disabilities becauze they had
to confirm that they have a dizability when buying
online tickets for any persons accompsmying them
In another caze, the tribunal held that & restaurant
that did not provide an accessible toilet in accordance
with  building requlationz  dizcriminated  against
persons with disabilities.® This tribunal specificalby
referred to Article 5 of the CRPD, which provides that
“iates Parties shall prohibit all discrimination an
the basis of disability and guarantee to persons with
disabilities equaland effective legal protection against
dizcrimination on all grounds" and that they have to
enzure that reasonable accommodation is provided to
persons with dizabilities.

Promising practice

s wiith disabilities’
nciety

Facilitating pers
participation i

In April of
introduce

sey and Vila Rea
ilit
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2.5. Taking steps to advance
LGBTI equality

Throughout zo1é, the United Mations (UM), the EU and
its Member States took various steps to safequard
the rights of leshian, gay, bisexual, tranzgender and
intersex (LGETI) persons.

In June, the UM Human Rights Council established
the mandate of an independent expert on protection
against violence and discrimination bazed on sexual
orientationand gender identity ¥ The first independent
expert took up the mandate on 1 Movemnber, nearly
10 years after adoption of the Yogyakarta principles
on the application of internstional hurnan rights Bw
in relation o sexual oriertation and gender identity.
The independent expert’s rale will be to assess the
implermertation of existing  international  human
rightz instrurments with regard to ways to overcome
wiolence and discrimination sgainst personz on the
basiz of their sexual arientation or gender identity; to
raize awareness of violence and dizcrimination against
theze persons; and to identify and address the roct
causes of such violence and discrimination.

The EU's commitment to promaoting the fundam ental
rightz of LGETI personz is evidenced in Council
conclusions iszued in June zoi6 in response to the
lizt of actions to advance LGET| equality published
by the Europesn Commission in Decernber zo1g®
The Council called an the Commizzsion "to step up
efforts in the field[z] of comparative data collection
on the discriminstion of LGETI persons in the EUY
awareness raising and under-reporting of incidents
of discrimination. t alzo called on FRA to compile
statistics on the stustion of LGET] persons, such
as those collected through the agency's EU-wide
leshian, gay, bizexual and tranzgender survey, which
it wiill repeat inthe coming years® In Decermber, the
European Parliament also called on the Commiszion
and EUl agencies to collect data and information on
wiolations of thefundamental right = of LGETI persons,
and encoursged Member States to inform them
of their right 32

Inthat respect, Member Hates could take inzpiration
from the proceedings of the Councl of Europe's
Decernber zo1g seminar on ‘Mational Action Flans as
effective tools for the promotion and protection of
human rights of LGET people’, published in June 2014,
SixEl Mlember States had such action plansin place st
the tirme of the seminar, namely Denmark, France, Raky,
Malta, the Methedands and the United Kingdom.
The proceedings of the seminar provide guidance
to states on how to develop such adion plans. This
guidance can be complemerted with the Council of
Europe’s Compendum of Good Practices on Locsl and
Fegions! Level Folices o Combet Disciminstion on

Equality and non-discrimination

the Grounds of Jexusl Orentation and Gender [dentity,
alzo published in June 22

Throughouwt the year, & number of EU Member Sates
did take steps to adwance LGETI equality. These
imvalved the status of same-sex partnerships [Czech
Republic, Greece, Waly, Portugal Skoenia) the

de-pathologization of zexusl
orientation, gender identity
and  gender  expression
(Denmark, Malta); and put-
ting a stop to unneceszary
surgical  interventions  on
intersex children (Finland).

e

Concerning  partnerships, leqislstion allowing  for
same-sex mariages came into force in Kaly in June
InGreece, a circular of zo16 clarifies that personsin civil
partnerships and married persons heve equal right s o
zocial insurance, labour legislation and the health and
welfare system. The Slovenian Partner Relstionship
Act will make same-zex registered partnerships
largely equivalent to marriage as of February 20173
Significant differences remain, howewer zame-zex
partners will still not be allowed to adopt children or
beentitled to assisted reproduction.

Thisis notthe case in Portugal. Inthat country, married
or cohabitating heterosexusl or lesbian couples, as
well az all women - irrespective of their civil status
or sexual orientation - are entitled to assisted
reproduction since June 20163 In February, it also
became possible for same-sex couples in Portugal to
Jjointhy adopt children As of the end of 2046, thiswas
alzo the case in Austra, Belgium, Denmark, Fance
{for married couples), Ireland (for married couples),
Lixembourg, Malta, t he Netherlands, Spain, Sweden
and the United Kingdom*® In a similar development,
in June, the Constit utional Court of the Czech Republic
abolished the statutory banonadoption for zame-sex
partners in registered partnerships. The court deermed
the ban unconstitutional and incormpstible with the
right to human dignity.

In Decernber, the Maltese president azzented to Act
Mo, LY of 2016 - Affirmation of sexual oriertation,
gender identity and gender expreszion® as well
as to the Gender ldertity, Gender Expresszion and
Sex Characteristics (Amendmert) Act# These acsz
de-pathalogise & person’s sexual orientation, gender
identity and gender expression. The acts alzo outlaw
and criminalise amy  comversion practices seeking
to change & perszon's sexual oriertation, gender
idertity or gender expression. Az of 1 Janoary 2oy,
transsexualism’ haz been removed from the zection
on psychical diseazes and behavioural dizorders of
the Danish health administration system, following
a communication to that effect by the Minister for
Healthin December zoq6.4
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The right to self-determination of irtersex persons
was atthe centre of position papers publizhed by the
national equality body of Cyprus® and by the National
Advizory Board on Social Welfare and Health Care
Ethics, within the Ministry of Social Affairs and Health,
in Finland 4 Bath bodies stress thet operations that
change a child's sex characteristics require consent,
and that unnecessany operations should be avoided.
Inaddition, the Finnizh Ombudsman for Children called
for the establizhment of guidelines on the treat ment
of intersex children.®

2.6. Fostering equal
treatment by tackling
multiple discrimination

People with widely differing backgrounds face
rultiple dizcrimination in the EU, evidence collected
by FRA shows consistently ® |t is slowly coming to be
recognized that addrezzing dizcrimination from the
perspedive of 3 single ground fails to capture ortackle
adequately the warious manifestations of unequal
treatment that people may face in their daiby livess®

Dizcrimination can be ba sed on moaore than one ground
and manifest tzelf in different forms: intersectional >
discrimination; compound, aggravated or additive
discrimination;  and  sequential or  conzecdtive
dizcrimination.  Intersectional discrimination arises
out of the cambination of two or more inseparable
grounds, Compound or additive discrimination refers
to cazes where one ground adds to another ground.
Consecutive discrimination occurs when someone
iz affected by discriminatory practices on separate
grounds at different timez #

“Intersectionaiity fighiights the Hawes in dscriminstion lsws
wilciy focus on one ground 5t 5 Hme. Firstly, focussing on
single grounds 5t 3 Hime lgnores the fact that everyone

has znage, 3 gender, 7 sexws olentation, 5 bellef spstemn
Fnd zn ethnicihy many may heve or soquire 5 refighon or

7 diszbillty 55 well. Secondly [ zssumes that everyome
within zn identity group s Hhe same, obsouing res
differences within groups. Thirdhy it ignores the rofe

of poweer i structuring relstionships between people.
Discrimination Is not sy melrfos); it operstes o creste or
entrench domination by some over obhers.”

Eurapean Mefwork of Legal Exper (5 in Dender Equalif v and Mor-discrimina-

fion [2en&), ntersec fional Giscrimination ie EU 5 epder Equalify and
Mor-giscriminafion Law g 8

Dizcrimination on the ground of gender combined with
ethnicity hasto date received the most attention amonag
policy actars, although onby superficialby so. For example,
3 report on the implemertation of Directive 2a10/41
on the application of the principle of equal treatmert
b et een zelf-employed menand wornen, commissioned
by the European Commission and published in zmg,

mentions ‘intersectional discrimination” only once, when
referring to the experiences of seff-employed migrart
women® The directive itzelf does not mertion multiple
discrimination, nor does amy other gender equality
directive or related implementation report® This gap iz
noted ina publication on intersedional discrimination in
Ellgender equality and non-discrimination law prepared
forthe European Cormmissionand released inMay z016.=

The Racial Equality Directive (zo00/43/E0) and the
Employment Equality Directive (2000/78/EC) each
rention muoltiple discrimination onby once, withoot
defining the concept, merzly stating intheir recitals that
“warnenare aftenthevictims of mukiple discrimination”.
The zame is true of the draft proposal for an Equal
Treatrnent Directive poblizhed in Decerntser 201654

Itistherefore not surprisingthat multiple discrimination
rarely figures in important EU policy instruments used
to counter discrimination and foster equal treatment.
An exception is the European Commission's zo16
annual Commuonicstion on effecdive measures of
Fioma integration, which stresses that Roma women
“face multiple forms of discriminetion (violence,
trafficking in human beings and underage and forced
marriages, and begging invalving children) s For
more information on Roma integration and their
experiences with dizscrimination, see Chapter 4.

The European Parliament adopted five resalutions
that mention multiple discrimination in zo165* The
EU's Strategic Engsgement for Gender Equality
20162007 however, makes no direct reference to
this issue, nor does the European Commission's list of
actions to advance LGETI equality™ or the European
Dizability Strategy zoto-zozo®* This contrasts with
the Councl of Europe’s strategy on the rights of
persons with disabilities 2o17-2023. Adopted in
Mowernber zo16, this strategy stipulates thet multiple
dizcrimination must be acknowledged “in all the wark:
and activities within the Councl of Europe and at the
national and local lewels, including in the work of
independent maonitoring mechs nism s,

The UM Committee on the Rightz of Persons with
Dizakilities, for its part, recommended that the EU
“enzure thet discriminstioninall aspeds onthe grounds
of dizabilty iz prohibted, including mobiple and
irtersectional dizcriminstion”.® The committee further
addrezsed multiple and intersectional discrimination in
two general comments it released in 2018 - on women
and girlz with dizabilities®* and aninclusive education

In itz concluding observations on Lithuania™® and
Portugal®the UM Committee onthe Right = of Personz
with Disabilities also called for these countries to
adopt specific messures to address multiple and
intersectional dizcriminstion faced by women and
girlz with disabilities. In itz recommendationz to Haby,
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the committee raised its concern “about the sbsence
of lzgislation and mechanizms with a mandate that
addresses multiple discrimination, including effedive
sanctions and remedies"# This recommendation
appears to contradict findings of the European
Metwork of Legal Experts in Gender Equality and
Mon-Discrimination, 2 ccording to which Raby explicithy
rmentions multiple dizcrimination inits legizlation

The UM Huran Rights Council passed & resolution in
July toaddresz the impact of multipleand intersecting
forms of dizcrimination and viclence inthe context of
racism, racial dizcrimination, xenophobia and related
intolerance on thefull enjoyrient of all hurna nright s by
womenand girlz. The Human Rights Council also azked
the High Commissioner for Hurman Rights to prepare
areport on the issue, which will be released in zo17.%

In March, the UM Cormmittee on the Elimination of
Dizcrimination against Wormen addressed multiple
dizcrimination in itz general comment on the rights of
ruralwormen® The UM Working Group on discrimination
against women issued a report on discrimination
againzt women in the area of health and zafety in
April. The waorking group recormmends that Sates
“[plrovide special protection and support zervices to
wormen facing multiple forms of discrimination,” with
a particular focus onwornen with diss bilities, migrart
wormen, lesbians, bizexualsand tranzgender persons.®

Similarly, the UM Committes on Economic, Social and
Cultural Right = acknowledged, in itz general commment
on the right to sexual and reproductive health, that
LGET| persons and persons with disabilities face multiple
dizcrimination. The committes called for "[m]easures to
quarartes non-dizcrimination and substantive equality
[.] to overcome the often exacerbated impac that
intersectional discrimination has on the realisation of
the right to sexual and reproductive health,"

By theend of zmé, attention to multiple discrimination
had gained momerturn among equalty bodies
Equinet, the European network of equality bodies,

Equality and non-discrimination

published a specific report on the activities of equality
bodies in this area in Movemnber™®  Twenty-two
equality bodies from 1g Member 3 ates responded to
Equinet's survey. Of these, five reported that current
nationz| legislation contains provisions on ruftiple
discrimiration: Austda, Bulgaria, Croatia, Gemmany
and Sweden. Despie limited coverage in nations|
legislation, 17 equality bodies in 16 Member Hates
reported that they waork on issues of intersectionality:
fustda, Belgiom, Bulgara, Cratia, the Czech
Republic, France, Gennany, Greece, Hungary, Ireland,
Malta, Paland, Portugal, Slovakia, Sweden and the
United Kingdom. The activities covered by equality
bodies in this ares incude advocating the adoption
of national legislation addressing intersectionality
and raizing awareness on the iszue. “The dominant
area of work by equality bodiez onintersectionality is
research, with an emphasis on building & knowledge
baze for wark an irtersectionality and bringing this
into public and palitical debate 7

Information is also available on Member States not
covered by Equinet’s survey. Evidence published by
FRA in 201z and 2013 shows thet Greece, Italy and
Romania cover multiple discrimination in nationsl
legislation® In May zo16, Slovenia adopted its Act
on Protection against Discrimination,™  subsuming
multiple  dizcrimination under & new concept  of
‘zevere forms of discrimination” By the end of 2018,
nine EU Member States explictly covered muftiple
dizcrimiration  in natioral  legishtion:  Austra,
Bulgana, Croatia, Germany, Greece, Haky Romania,
Slovenia and Sweden,

Motably, Germany and Malta in zoi6 introduced
nationa | legislation on disa bility that mentions rultiple
discrimination. The Matese Equal Opportunities
{Persons with Disabilities) Act prohibits discrimination
in a “multiple manner” of people with disabilties?
The German Act an the Further Development of the
Right to Equality of People with Dizabilities recognizes
that they can experience multiple discrimination on
all protected grounds 2
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FRA opinions

Megotiations onthe proposalfora Council Directive on
implementingthe principle of equaltreatment between
persons irrespective of religion or belief, disability, age
or zexual orientation —the Equal Treatment Directive -
entered their eighth year in zo6. Adopting this
directivewould guarantee that the EU and its fem ber
States offer a comprehensive legal framework against
dizcrimination on these grounds on an equal basis
By the year's end, the negotiations had not reached
the unanimity required in the Councl of the EU for
the directive to be adopted, with two Member States
holding general reservations towards the proposal. As
a rezult, EU law is still effectively marked by a hierarchy
of grounds of protection frorm discrirminetion.

Aticle 21 (principle of non-discrimination) of the
EU Charter of Fundamental Rights prohibits discrimination
bazed an amy ground such as sex, race, colour, ethnic
or zocial orgin, genetic features, language, religion
or belief, political or any ather opinion, membership
of a national minarity, property, bitth, disability, age
or sexual orientation. Article 19 of the Treaty on the
Functioning of the European Union holds that the
Council, acting unanimoushy in accordan ce with a special
legislative procedure and after obtaining the consent of
the European Parliament, rmay take appropriate action to
combat dizcrimination basedon sex, racial or ethnicorigin,
religion or belief, disabilty, age or sexual orientation.

FEA opinion 21

The I legklator should consider all avenves to
ensire that the proposed Equal Treatment Directhve
s adopted swifthy to gquarantes equal profection
against discrimination on the grounds of relgion ar
belief. disabiliy age or sexual arfenfation acrass
key areas of Ife.

Az in previous years, EU Member Hates extended
protection against discrimination toadditional grounds
and different areaz of life in 2016, For instance, zome
Mernber %ates introduced & person’s zocio-econonmic
status or gender reassignmert as protected grounds
in their nationa! legislation. Other Member Hates
extended non-discrimination law to areas such as
conzurmer protection, age redundancy dauses and
retirernent age. Such steps forther contribute to
tackling discriminetion and fostering equal trest ment
across a broadrange of key areas of [fe

FEA opinion 2.2

FU Mernbesr States should consider adding grounds
of protection against discimination fo broaden the
seope of natienal anti-discriminatin legislatin.

Against & backdrop of heightened tension caused
by the threst of terrorizm in the EU in 2016, nationsl
courts dealt withthe question of when it is acceptable
to ban particular types of clothing, with related cazes
pending before the Court of Justice of the EU (CJEU).
These cazes revesled that the introdoction of zuch
bans risks disproportionally affecting and leading to
discrimination against Muslim women who chooze
to wear certain garments a3 an expression of their
religious identity or beliefs. Article 10 of the EU Charter
of Fundamental Rights guarartees everyone's right to
freedom of thought, conscience and religion. This right
includes the freedom to change religion or belief and
the freedarn to manifest religion or belief in worship,
teaching, practice and observance, ether alone or in
corrunty with others, Aricle 21 of the EU Charter of
Fundarmertal Rights prohibits amy discrimination onthe
ground of religion or belief. Article 22 of the EU Charter
of Fundamental Right = further provides that the Unian
shall respect cultural, religious and linguistic diversity.

FEA opinien 2.3

Al Member States shoold pasy ofrost stienthan
fa the need fo ssfeguard fundsorents! dghts znd
freedams when considering any bans an symbals
ar geritents sssoczted with rellglon, Any legk lethe
or sdminktrative proposal fo this end shoold naot
disprapartianzly Trdt the freedam fo exe ke anes
religion, When considering such bens, fondamental
rights cons dersthns snd the need far prop artfon sFty
shauld be enbedded fram the aufsef,

The year zo16 saw 2 growing acknowledgemernt
that addressing discriminetion from the perspective
of & zingle ground fails to capture the differert
ways in which people experience discrimination in
their daily lwes. This iz evidenced in the continued
trend at national level to enlarge the scope of anti-
dizcrimination legislation by adding protected grounds
andfor areas of life in relevant national legislation.
Yet, the EU and its Member States still tend not to
deal explicithy with multiple discrimination when
developing legal and policy instrurnerd 5. By the end of
2016, only nine EU Mermber States explicithy covered
multiple discriminastion in national legislation. uch
an approach can lead to better recognition of how
people experience discriminetion in their daily lives
and enable devising courses of action that would
truly foster inclusion.

FEA opinion z.4

The EU and s Member States should acknowledge
mltipke and Intfersectional dbcrimination when
developing and Implementing legal and palicy
Instruments to combat discrimination, foster equal
freatment and promote indusion.
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= demais relacdes juridicas familiares, procedendo a sequnda
alteracdoa Lein® #roc, de 1 de male, & primsira alteracie
alzin® gfsoq0 de 31 de maks, 8 vigésima terceira alteracio
3o Ladige do Registe Divll, aprovade pelo Decrete Lein®
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Equality and non-discrimination

Far rare inforrmationan the zocial climate for LSBT people
in Europe, see 11a4 Eutope &oas), Rainkaw Eumpe Mao.

CzechRepublic, Constitutional Court Gong), “Judarment
Pl. 0% 715 - The zimple fact that z person lives in

3 registered partneship shoud not be a nobetacle 1o the
adoption of a child’.

Nalta, Act Mo, L of z0m6 - Affirmation of 2 exoal
orientation, gender identity and gender expression act.

Malta, et blo, LV of 2018 - Genderidertity, gerder
exprezziona nd sex charscheristics (amendment) act,

Denmar;, Minetry of Health and Elders (Sundhed ag
Hldreminisieriet) &ong), " Follow-upon anzwerta question
13 rega iding parm rmenta ry resolution By on codes far
dizgneeing trarezeximlem, 21 December zoné” Ephalaning
oF svar pF sperg sl 15 vedigrende be slutningsforslag

E 7 am dagnazekader far transs ek suslifet den

21 december 2018).

Cy pris, Commissioner for Adminitration and Human Rights
Ombudsran) zoa8), The authorty's viewpaoint regarding
Esues that cancern intersex persars, frarm hurman rights
perspective {TomoBET i n Ay g ko 1 T fakoiasuny
OxETHG PE KGO DNTAPG T oo apooo iy 1o inters ex
ATOpG, o TS TH RO Tovy ew B THoo & e o0 p Tom)

Finknd, Mational Advisory Board on Sock |\Welfa re and
Health Care Ethics 018), Lare and Treatment of Interzex
Lhildren,

Finknd, Orbudsman for C hildren (zan £),
Laeslzzizvaliotefiv ntersvkueualbiztzn lzstenalkeuk sls
vahvistetizva’.

See, for esample, FRA ol EL-WI0E Dats in Facus
Repart & Wultipls Dizcrinsing tan; FRA (zon3), Inequslities
snd Multipls Dizcdrination in Access ta snd Quality of
Hezltheare; FRA (zon4), Diserinvination sgsinst sndliving
Londitions of Rams Warsen in o1 EL Wamber Sistes; FRA
forthcoming), Secand Furopean Unian inarities and
Diserinningtion Survsy [EL-MIS N

Triezn |, 2 nd Bourke-Martignani . (2018), “Intemational
huran rights Bw and irtersectioral decrimination’, Equs!
Rights Ravizw, Vol 14,

Far rare information, s ee Chapter1of FRA Zoqz),
Inequalities and multiple dscimination in secess to

srad quality of heslihesrs; European Metwnork of Lega |
Experts in Gender Equality and Non-discrimination {zo18),
Intersectionz) Discimination in EUM render Equality and
Man-discriming tan Law.

Eurzpean Metwarkof Legal EBxperts inthe Field of Gender
Equality (2015}, Self-Emplayed: The lmplementatiaon of
[hirecfive 2eto/at an the application of the srindsle of equal
trestment betwesnmen and wanren sngaged in an sctivity
in 3 zelf-emplaved capadiy, poa0é.

Faran owerview of EU legiktion relating to gerder equa ity
zee Bumopean Comrizsion (zo18), " Legie ko',

European Networkof Legal Bxperts in Gender Equality and
Man-decrimination (zan &), Intersections! Dizciminatian in
EU Gender Equality snd Nan-discrieminstion Law:

Council of the Europea n Union (2008}, Fropozalfora Council
Directive animplementingthe principle of equal treatment

betwreen perzons irrespective of religion ar belief, deability,
age orsexml arentation.

Eurzpesn Commizsion o), dssessing the implamentafion
af the EL Framewark far Nations) Roms Integre tion

St fegies and the {auncll Recammendation an Effective
Roma lnte gration Mezsunes in the Member States 2018, pog.

Eurzpean Paderment Eors), Rezalution of

15 September zoné onappliation of Councl Directive
2000 78/EC of 27 Mowember zoon establiehinga general
framewnork for equal treztment in employ rment and
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oocupation; Eumapean Padrment &o1s), Rezolution of
 July zoné on refugees: social inclsona nd integration into
the b bour ma tket; Eutopea n Parliament (2018}, Resolution
otz & April za1s on wamen domestic workers and carers
inthe Ell; Eurapean Parliamert {zon &), Resolution of

24 May zorf on powerty: a gender perspective; Eutopean
Padimment zoas), Fesolution of 7July 2018 on the

imnplemn entation of the UM Carwertion on the Rights

of Perzsars with Disz bilties, with specr | regard tathe
Cancluding Observatiors of the U CRPD Committee.

European Commission (2016}, Sirategic Engs genment far
frender Fquslity 2018-2019.

European Carmisian (zo15), List of Actions by the
Lanmissian to Advance VERTI Equality.

European Commissian (zo1a), Furasesn Dissbilify Stratzgy
aotazoza A Repswed Lammaitreent to & Bamier-Fres
Eurape.

Council of Europe zaas), Humesn Rights A Reslity far All
Laundlaf Eurape Diszbility Sirategy aorr-a023.

UM, Cammitteeon the Rightz of Persans with Deabilities
{RPD Committes) fzoas), fanduding abservations an
the initizl sz port of the Eurapean Unkon, CRPDVCEUACO,
zQctaberzong, po3.

UW, CRPDCammittee Eond), Genem! comment a5
[2a8) - Artide & Warsen snd gids with disshilitizs,
CRPDYC /G, 2 September zan &,

UM, CRPDCarnrmitte efzan &), enersl comment Mo g
[2018) = Articde 22 Fight taindusive sducatian,
CRPDVIIE g, 2 September zomé.

UN, CRPDCammttes Eorg), fonduding abssrvations
on the inifizl report of Lithuaniz, CRPOYCSLTUS O,
11 May zoé.

UN, CRPDCammttes Eorg), fonduding abssrvations
on the inifizl report of Partuga), CRPDYC SPRTHCOS,
zo May zons .

UN, CRPDCammittee Eand), fanduding cbservations an
the Initisl re port of Jzhe, CRPDAC AN OM, & October zond,

7

&8

&5

74

Fi)

Eurzpezan Networkof Legal Beperts inGender Equality and
Won-decrimination (2018), Intersecianal Discrimination in
EU Fender Fquality and Mon-discrimination Law pp. g1-g3.

U, Hurnan Rights Council zo18), Resalution an sddressing
the impacfaf mulliple and intemsecting forms of
discrimination and vialence in the cantext of radsm, racial
dizeriminstion, xenophabls and relstedintalerance an the
full enjovrnent of 3l hurean rights by warnen snd girls.

UM, Camrmttes onthe Elimination of Discrimination age inst
Women (2018), Feneral recammendz fian Na 32 an the
rights of rural wasren.

LN, Warking Group on the lzsue of Discrimiretion zgainet
Warnen in Lawand in Practice {2018}, Thematc anslvds
eliminating dscimination against waseen in the arez of
heslth and zafety, with 3 focus an the instrumentslizstion of
wamen's badles,

UM, Committee on Eoconomic, Sockland Culturs [Rights
(2018}, Tznersl cormment Na 22 [2048) an the right

ta zexual and reproductive heslth [ariide 12 afthe
International Lavenant an Ecanomic, Social and Lulivml

Rights).

Equinet oas), lnnavating st the lnfersecians Fquality
EBadizz Tackling Interssctions ] DiscAminatian.

Jbid po5.

FRA (zon2), Inequalities and Multiple Discriminatian

in Access bo znd Quality of Hezlthcare; FRA Go13),
Fundaraentz) Rights: Lhallenge s snd Achizvements in 3a1a,
Chapters: Equality and nan-discriinztion, p.1éa.

Skwenn, Priotection Againet Decrimination Act
[Zakan o varstvw pred diskdminaciia).

Malta, Act Mo, X5V of 2018 - Equal Oppartunities
(Persare with Dezbilty) (drmendrnent) Act.

Germany, Federa IMingtry for Labourand Socal
Atfaie (zoas), Aot onthefurther developrment

of the rightta equality of peoplewith deabilitie
comes o force’ fresetz zur Weitere ntwicklung des
Behindertanglzichstellung srechis In Krafi),
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Racism, xenophobia and related intol erance oo

3.1. Refugees, asylum seekers and migrants remain
targets of racism and xenophobia .. e

3.2, Elsteps up effortsto counter hate speech and hate orime
32, Eltackles hate speach on social media
322, Eland tdember States targat hate crime .

323, Courts confront racist and related hate speach
T S e e e e i ey

Tackling discrimination effectively in line with the
R EIRE IS ctive i

33.. Diversechallenges hamper affactive
functioning of equality bodies e

332, Discriminatory police treatment and athnic
Bl g persistra i e R S

3.4, fthember State action plans to fight racizm still lacking ...
[EEUE, @IS i S LRGP PR T

EYUEUTIEEtTROM OO | | . .. ..............0ccco oo ossei st iooiee s et santses

10744/17
ANNEX DGD 2C

www.parlament.gv.at



https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=149139&code1=RAT&code2=&gruppen=Link:10744/17;Nr:10744;Year:17&comp=10744%7C2017%7C

UN & CoE

1z January - In Bazed and others w Ramaniz (Ma. 4o35c,/11], the European Caurt of Human Rights (EGHR) eiterates state authorities’
duty tatake 3l rezsonable stepsto unmazk racist mative s and concludes that the lack of any appament irse stigation inta 2 camplaint of
discrimination vialates the prohibition of degrading treatme nt (substantive aspe ) and effective inve stigation [procedural aspe o) and
alsaviolates the prahibitian of discrimination in conjunction with the right of effe dive investigation (Artick s 5 and 14 of the ECHR)

1Mizrch - Eurape an Commission against Bacizrm and Intokmnoe (ECRD publishe s s fifth manitaring repart an France and conclusions on
the implementation of its prority e commendations in resped of Ineland

16 Miarch - ECRI adapts = general palicy recarmendstion on safequarding ire gularky present migrants fram discrimination

1 Miarch - ECRI publishes = general palicy recommendation an cambating hate speech

Az April - In M.CF A.C w Raranis (Mo, 1z e80f12), the EGHR halds that the Bornanian authorities failed ta etfective by ime stigate

3 hamophabic attack, violating the right of effective investigation in conjunction with the prohibition of discimination (Artickss and a4
af the ECHR)

1z April - In BB w Hungsne (Mo, 646 0zf12), the ECGHR halds that the inadequate inwe stigations inta the applicant’s allegationz of racialby
rratived 3buss violzte d his dght ta respect far private e (Atick 3 of the ECHR)

20 April - Council of Eurape Parliamentary Az mbhy (PACE) adopts a msoltion on arenewe d cammitrment in the fight against
antise mitism in Burope

7 June - ECRI publishe s its fifth manitoring reports an Cyprus, laly and Lithuania and the canclusians anthe implementatian of its
prarity mcannrmend ations in resped of Finland, The Metherlands and Partugal

15 Jure - Cornrnis sianer far Horman Rights of the Council of Europe (G0E Cornrmissianer far Horman Rights) publishe s 2 mpart fallawing his
wvizit ta Paland

21 Jure - Cammittee an the Birminztion of All Farms of Racial Dizcrirnination (CERD publizhe s cancluding obs=rvations an the twenty -
first to twenty-third periadic mparts of Spain

24 Jure - PACE adapts a e salution on wialence against rigrants

1 July = UM Human Rights Cauncil (UM HRO) adapts 3 msalution an A ddressing the impact of multiple and inte rsecting famns of
discriminztion and vialenoe in the cantext of racizm, mcial dizcrininatian, xenaphabiz and relste d intalerance an the full enjyrment of
all human Aghts by wamen and girds’

¢ August - U Special Rapparte ur on conte mpaorary farms of mcism, racial dis crimination, xenaphabiz and e lated intolerance publishes
amepart on these issues and on falkeer up ta the Durban De dartion and Programme of Action

5 Octaber- CERD publishes cancluding abservations on the twentieth ta tee nty-secand periadic mports of Gree e and of the
Unite-d Kingdaom and Marthern Ireland

4 Uctaber-ECRI publizshes #s fifth monitaring repart onthe United Kingdarm and the cancduzians on the imple e ntation of ts prio ity
e carnrme nd ation s in respe ot of Maka

g Uctaber - CaE Cornmizsionerfar Human Rights publishe s 3 repart fallowing his vizit ta Croatia

1% Mawember - UM Hurnan Rights Carnmittee publizhes cancluding abservations an the fourth repart of Slovakia
25 Meave mber- UM Human Rights Cammmittee publizhes concluding abssrvations an the seventh peiadic mpart of Paland

% Decernber- CERD publishe s cancluding abservations an the nineteerth and twe ntieth pe dadic reparts of taly and cancluding
observatians an the fifteenth to sswenteenth periadic mparts of Portugal
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EU

14 January - Eurape an Pariament (EP) passes a resalution on the rake of inte rcultural dialo gue, cultural dive rsity and educatian in
prarating EU fundarme rtal walue s

51 Mizy - European Cammizsian and majar [T companies (Faceboak, Micrasaft, Twitter and YouTube) agree an aCode of conduct an
caurtzring illegal hate spea ch anline

14 Jure - Launch of the European Union High Leve | Group on combating rmcism, zenophabiz and other forms of intolerance

25 Uetober- EP passes a msalution an hurnan right s and rigretian in third countrie s

24 Uotaber - EP mmaoves parliame ntary immunity of fwo MEP s foar inciting racial hatred

15 December-EP passes a msalution an situstion of fundarme ntal rights in the EU inza15

15 December- EP adapts new Rules of Procedum strengthening hate speech sancions
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