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5. Theright to asylum

Article 18 of the Charter protects the right to asylum with due respect for the rules of
the 1251 Geneva Convention and its 1967 Protocol. Effective access to international
protection also forms the basis for the protection from refowiement, which is reflected
in Article 19 of the Charter as well as in Article 78 of the Treaty on the Functioning of
the European Union (TFEU). Persons seeking international protection are vulnarable, 5
both due to the reasons that made them leave their country of origin and the situation
of uncertainty in which they find themselves in the host country.

5.1. Respecting the principle of non-refoulement and access to
international protection

The ETIAS proposal does not refer to the right to asylum, or to the principle of non-
refoulement, both of which are only menticned in the Explanatory Memorandum.®'
However, asylum applicants from visa-free third countries continue to arrive in the EU,
such as Venezuelans to Spain® or Ukrainians to Maltz, Slovakia or Spain.®

ETIAS must be implemented in full respect of the right to asylum and of the prohibition
of refoulement in case individuals falling under its personal scope present themselves
at the EU extarnal borders and are not in possession of a valid travel authorisation.

Under the current EU legislative framework, visa-exempt third-country nationals
wishing to seak asylum can simply travel to the EU in possession of a valid traval
document and fulfil the othar requiremants of Article &6 (1) of the Schengen Borders
Coda. The EU rules in force setting out obligations for carriers (1990 Convention
implementing the Schengen Agreement® (CISA), Article 26) and on carriers’ sanctions
(Article 26 (2)-(3) of OSA and Directive 2001/51/EC%) do not impose on these
travellers othar obligations than to possass a valid (biomatric) travel document, since
thay do no need a visa. The present legal regime applicable to carriers thus does not
prevent these persons from entering the EU as (prospective) asylum applicants.
Moreover, the CISA also sets forth non-affectation clauses by stipulating that the

“ ECtHR, M55 v. Belgium and Greere, Mo, 30696/09, 21 January 20711, para. 251, See also Lourdes Peroni and
Alexandra Timmer (2013}, “Yulnerable groups: The promise of an emerging concept in European Human
Rights Convention law’, Infernations! jowrnal of Constitutional Law, Vol 11, No. 4, pp. 1057 and 1064,
Elspeth Guild et al., New Approasches, Alternative Avenues and Means of Access to Asyfum Procedures
for Persons Sesking fmternational Protection, Study commissicned by the Directorate General for
Internal Balicies, Policy Department C- Citizens’ Rights and Constitutional Affairs, Ciwil Liberties, Justice
and Home Affairs, European Parliament, LUBE Committee Report, October 2014, p. 11.

¥ Ewopean Commission (2016), Proposal for 2 Regulztion of the European Pariiament and of the Council

estabiishing a Eurapean Travel information and Authonisation System (ETIAS) and amending Reguwations

(EU) Mo 51572074, (EU) 2018/300 (BU) 2076/794 and (EU) 2006/7624, COM{2018) 731 final,

Brussels, 18 Movember 2014; Explanatory Memorandum, p. 19,

In 2016, 3620 Venszvelan nationals applied for asylum in Spain. See Eurestat’s webpage on asylum

applicants.

“ In 2016, 2550 Ukrainians sowght asylum in Spain, 85 Ukrainian nationals in Malta and 15 in Slovakia.
See Ewrostat’'s webpage on asylum applicants.

*  Conwention implementing the Schengen Agreement of 14 June 1985 between the Governments of the
States of the Benelus Economic Union, the Federal Republic of Germany and the French Republic on the
gradual abolition of checks at their common borders, Q) L 238, 22 Septembier 2000, pp. 19-62.

* Council Directive 2001/51/EC of 28 June 2007 supplementing the provisions of Article 28 of the
Convention implementing the Schengen Agreement of 14 June 1995, OJ L 187, 10 July 2001, pp. 45-
A5,

ElL

11180/17 ADD 1

DGD1A

www.parlament.gv.at

FL/cr


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=150683&code1=RAT&code2=&gruppen=Link:11180/17;Nr:11180;Year:17&comp=11180%7C2017%7C

FRA Opinion - 2/2017 -ETIAS

obligations incumbent upon carriers, including the sanctions, must not affect Member
states’ “obligations resulting from [...] the Ganava Convention ralating to the Status of
Refugees of 28 July 1951, as amended by the New York Protocol of 31 January 1967"
(Article 28 (1)-(2) of C15A). The fundamental right to hawve access to asylum procedures
at the EU external borders for those in need of international protection is thereby
ensured.

The envisaged rules in the ETIAS proposal tighten the transporters’ obligations. Camriers
would have to check that their passengers have valid ETIAS travel authorisation before
gllowing them to board their means of transportation bound to & Schemgen country
(proposad Article 32 (1)). if a traveller who does not hava valid travel authorisation is
authorisad boarding and is subsequently refused entry, the carmier would not only be
liable for taking the traveller back to the initial point of embarkation but would also incur
a penalty (Article 26 (2)-(3) of the CI154). This would create an undue barrier for visa-
exempt third-country nationals who are in need of international protection, as they
would need to produce valid ETIAS authorisation. Without it, they may face the risk of
not having access to asylum procedures, contrary to the reguirements of Article & of
the Asylum Proceduras Directive (Directive 2013/32/EU).%

ETIAS does not include a reference to the right to asylum in the same way as the
Schengen Borders Code doas. The absence of a safeguard clause for parsons in need of
internatiomal protection may result in sericus interferences with the Charter rights to
asylum and non-refoulement {(Articles 18 and 19).

FRA Opinion 11

The EU lagisiator should underline that the implemeantation of ETIAS must not affact
Member States’ obligations resulting from the Geneva Convention relating to the
Status of Refugees of 28 July 1951, as amendad by the New York Protocol of 31
January 1967, as well as EU and international obligations relating to access fo
international protection.

5.2. Retaining the rules on issuing authorisation to enter with
limited territorial validity

Article 38 of the ETIAS proposal envisages a spacial procedure allowing ETIAS National
Units to issua a travel authorisation with limited territorial and temporal validity, when
this is justified by humanitarian reasons, reasons of national interest or because of
internatiomal obligations. The applicant is entitlad to apply for such & geographically
restricted travel authorisation to the Member State to which he or she intends to travel
by indicating the humanitarian ground, the reasons of national interest or the relevant
international obligations.

FRA has highlighted the need for lagal entry options for parsons in nead of international
protection, noting that it can constitute a viable alternative to risky iregular entry ®

Authorisation with limited terrtorial validity would allow Member States to facilitate the
entry of visa-exempt third-country nationals who are in need of international protection
and not able to fulfil 2ll conditions to get authorisation to travel. It could also help avoid

* Directive 2013/32/EU of the Evropean Pariament and of the Council of 26 Junie 2013 on comman
proceduras for granting and withdrawing international protection (recast), Of L 120, 29 June 2013, pp.
&0-35.

* FRA (2015), Legal entry channels to the EU for persons in need of international protection: 3 toolbox -

FRA focus, March 2015.

D FRA
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the emergence of a new market for organisad crime networks involved in smuggling
visa-free third-country nationals in need of intemnaticnal protection.

FRA Opinion 12

The EU legislator should ensure that Article 38 of the proposal continues to provide for
travel authorisations with limited territorial validity to offer persons in need of
intarnational protection 3 lagal channel at national level through which thay can seak

safaty.

5.3. Preventing political opponents from leaving their countries of
origin

Parsons im need of international protection face 2 number of difficulties in seaking
safety through legal channels. As describad in Section 5.1, applying carriers’ liability also
in ETIAS will aggravate this situation. Visa-free third country nationals will no longer be
able to reach EU Member States’ territory to seek international protection as easily as
they currently cam.

According to Article 39 of the proposed ETIAS Reagulation, carriers would be under an
obligation to verify that tha traveller holds a travel authorisation upon boarding.
Otherwise, carriers may face fines. In these situations, there is a risk that persons in
nead of international protaction will be prevented from finding safety in the EU. In Zh.
and 0. (C-554/13), the CJEU Advocate Generzal underdined that many asylum applicants
seek to hide their identity when fleeing their country of origin to protect themselves, ®®
while others may be physically unable to obtain the documents necessary for legal
entry (such as a passport and visa) when escaping from a conflict zone %

Moreower, in the automated processing of an ETIAS application, information originating
from third countries is consulted through the Interpol databases SLTD and TDAWN.
Member States need to be aware that third countries wishing to limit the possibilities
of persons in need of international protection, such as political opponents, may report
their travel documents in such databases to pravent them from leaving. In case of a hit
with Interpol databases, information originating from third countries should be subject
to a strict verification procedure under Article 20 of the proposal.

FRA Opinion 13

The European Commission’s future evaluation of ETIAS, provided for under Article
&1 (5) of the proposal, should especially axamine how obligatory travel authorisation
chacks carried out by carriers pursuant to Article 39 affact the right to saak asylum.
Based on the results of such an evaluation, the European Commission should propose
the necessary legislative changes.

Intarpol information on travel documents originating from third countries should be
subjact to the verification procedure within the automated procassing (Articla 20 of
the proposal), given that opprassive regimes may inclode information about
oppenants to prevent them from leaving the country.

OB, C- 55413, Z Zh. and 0. v Stastssecretans van Vailighseid enjustitie, opinion of Advacate General Sharpston
delivered on 12 February 2015, para. 3.

* In relation to the non-penalisation of the use of fraudulent documentation and the apphcble UNHOR standands,
sea, for example, FRA (2015), Opinion of the Ewropean Union Agenoy for Fundamental Rights conceming the
exchange of information on third-cowniny nationsls undsr 3 possible fiture system complementing the
European Giminzl Reconds information System, FRA Opinion - 1/2015 [ECRIS], 4 December 2005, p. 11.

2 FRA
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5.4. Managing data transfers to third countries without exposing
people in need of international protection to risks

Parsonal information that can allow the country of origin to deduce directly or indirecthy
that a person has applied for asylum in another country is extremely sensitive as it can
expose the person concernad and/or his or her family members - incuding children -
remaining in the country of origin to retaliation measures. This was also confirmed by
UMHCR, which stated that confidentiality of data is particularly important for refugees
and other peopla in need of international protection, as there is & danger that agents of
persecution may ultimately gain access to such information, potentially exposing a
refugee to danger aven in his/her country of asylum.™ In some cases, the sharing of
such information may also create a sur place refugee daim.™

The original ETIAS proposal does not include a provision allowing for transfers of data
outside of the EL, except for sharing information with Interpol for the automated
processing (Article 55 (1)). However, the EU Council compromise text of June 20177
suggests amending Article 55 of the proposal by making such transfars of data to third
countries and other third parties possible for return-related purposes and to third
countries for law enforcement purposes (in case of an immediate and serious threat of
a terronst offence or other serious criminal offences). Aware of possible risks, the
Coundil also inserted a safeguard dlause in Article 55 (3) modelled after the relevant
provision of the EES.™ It provides that any such transfers of parsonal data to third
countries “cannot prejudice the rights of applicants for and beneficiaries of international
protection, in particular as regards non-refoulament”. This clause is a stop in the right
direction; however, the practical implementation of such a legal safeguard may be
challanging. Moreover, if a transfer to third parties of ETIAS data ware envisaged, this
would have also to fulfil other conditions. For example, Article 37 (3) of the new Data
Protection Directive™ contains a provision that requires transfers of data (including the

" UN High Commissioner for Refugees (UNHCR), UNH(R comments on_the Fuwropean Commission's

Propasal for a2 recast of the Requiation of the Furopean Pariament and of the Coundl estabishing the

ciiters snd mechanisms for determining the Member State responsible for examining an application for

international protection lodged in one of the Member States by a third-country nationsl or 2 stateless
person ["Dubin i) (COMIZ008) 820, 3 December 2008) and the European Commission's Proposal for

2 recast of the Requiation of the European Parlisment snd of the Councl concerning the establishment

of ‘Eurodac’ for the comparison of fingerprints for the effective application of [the Dubiin ¥ Requlstion]

[COMI2008) 825 3 December 2008), 18 March 2009

This concems persons whao leawve their own country for non-refuges related reasons but acquire a well-

founded fear of persecution once they are already in the host country. See UNHCR, Refuges Protection

2nd internations! Migration, paras. 20-21.

% Council Document No. 10017/17, Brussels, 13 June 2017 (Proposal for a Regulstion of the European
Parliament and of the Councll establishing a European Travel Information and Authorization System
(ETIAS) and amending Regulations (EU) Mo 51572014, (BU) 2016/399, (EU) 2018/794 and (EU)
2016/1624 - General approach).

" Eurppean Commission (20116), Proposal for 2 Regulstion of the European Parfiament and of the Council
establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of thind
couniry nationals crossing the external borders of the Member States of the European Union and
determining the conditions for access to the EES for law enforcement purposes and 1
Regulation (EC) No 7a7 /2008 and Reguistion (EU) No 70772071, COM2016)194 final - 2015/010&
(COD), Brussels, & Aprl 2018, Article 38 (2)-{3).

™ Directive (EU) 201&/880 of the Euvrcpean Pariament and of the Council of 27 April 2076 on the
pratection of natural persons with regand to the processing of personal data by competent authorities
for the purposes of the prevention, investigation, detection or prosecution of criminal offences or the

19
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justification of the transfer) to be documentad and made available to the supervisory
authority upon request. In addition, safeguards would need to be in place to prevent
rules on sharing of data with third countries, as specified in the respactive lagal
instruments for tha interoperabla databases, from being circumvented.

The purpose of ETIAS is not to facilitate returns. Return-relevant data would already be
availabla in other information systems such as in the extonded 515. Data that are only
stored in ETIAS and in no other systems (such as education, occupation or health data)
are not directly relevant for return purposes. Moreover, as noted in Section 3, ETIAS
would rarely contain information additional to what is stored in the EES that would be
necessary for law enforcement purposes.

FRA Opinion 14

The EU legisiator should not provide for the option of sharing personal data stored in
ETIAS with third parties, in light of possible severe risks for applicants and their
familias and the fact that information on the individuals would already ba availabla in
other systems governed by strict sharing rules.

execution of criminal penalties, and on the free movement of swch data, and repealing Council
Framework Dedsion 2008977 /|HA, O L 119, 4 May 2018, pp. 82-131.

@ FRA
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6. Theright to an effective remedy

According to Article 47 of the Charter, everyone whose rights and freedoms guaranteed
by EU law are violated has the right to an effective remady bafore a tribunal. This
fundamental right of horizental character empowers individuals to challenge a2 measure
affecting any right conferred to them by EW law and not only in respact of the
fundamental rights guaranteed in the Charter.”™ The right to an effective remady also
covears administrative decisions, including travel authorisation refusals under ETIAS. The
CJEU underlined that Article 47 of the Charter constitutes a reaffirmation of the principle
of offoctive judicial protection and that the characteristics of a remedy must be
determined in a manner that is consistent with this principle.”™

6.1. Appeals against a refusal, annulment, or revocation of
authorisation to enter

Undar the ETIAS proposal, applicants whose travel authorisation has been refused, annulled
or revoked hawve the right to appeal in the Member State that took the negative decision on
the travel authorization application, in accordance with national law (Artides 31 (2), 34 (3)
and 35 (5)). Although referenca is made to remedies as set out in Member States” domestic
lagal systems, in lioht of Aride 47 of the Charter, such domestic remedies must in all cases
involve judicial review. Administrative appeal bodies or other non-judicial instances do not
satisfy this fundamental requirement of Artide 47. The European Commission also
underined this requirament with regard to appeals against a short-stay visa refusal
decision.”

In addition, Member 5tates are obliged to provide remadies that are sufficient to ensure
‘effective” judicial protection, governed by the prnciples of effectiveness and
equivalence. The principle of effectivenass requires that domestic law does not make it
impaossible or excessively difficult to enforce rights under EU law.™ The principle of
equivalence requires that the conditions relating to claims arising from EU law are not
less favourabla than those relating to similar actions of a domestic nature {e_g_ tha right
to appeal against a refused application for a long-term national visa). The effactivenass
of the judicial review also requires that enough information (reasoning) is provided in the
negative decision to have a realistic chance of formulating an appeal.”™ The obligation of
mational authorities (the ETIAS Mational Units) to give reasons is a precondition of

* EU Metwork of Independent Experts on Fundamental Rights, Commentsry on the Charter on
Fundamental Rights of the Ewopesn Union, June 2008, p. 360, See also: FRA (2016), Handbook on
Eurgpean 3w relsting fo access to justos, Luxembourg, Publicabions Office, p. 92.

U, C-432/05, Unibet (London) Lid, LUinbet (Intemational) Lid v. justitiekanslem, 13 March 2007, para. 37

CEU, C-9312, ET Agrokonsulting-04-Yelko Stoyanov v Epainitelen direkior na Dazhaven fond Zemedsis -

Razplashtateing agentsiz, 27 June 2013, para. 59; QEU, C-562/13, Centre public d'action sodale o Ontigniss-

Lowwain-lz-MNewwe v. Moussa Abdida, 18 December 2014, para. 45.

At the end of 2014, the Commission urged five Member States to act to ensure that appeals against a

decision to refuse, annul or revoke a wisa provide for access to & judicial body. See European

Commission, Report from the Commission to the European Parfiament, the Council, the European

Economic and Social Committee and the Committee of Regions, 2074 Report on the Application of the

EL Charter of Fundsmental Rights, COM{2015)191 final, Brussels, 8 May 2015, pp. 7-B.

mOCJEU, C-33/78 Rewe-Zentralfinanz oG and Rewe-Zentral AG v landwirtschaftskammer fir das
Saarland, 16 December 1978; more recenthy- QEL, C-415/11, Mohamed Aziz v Caixs d Estalvis de
Catalunya, Tarragona i Manresa (Catalunyacaixa), 14 March 2013, para. 50.

™ CJEU, T-461/08, Evropaiki Dynamiki, © September 2010, paras. 118-124; QBU, T-390/08, Sank Meli
Iran v. Council, 16 November 2011, paras. 35-37.
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effectiva legal protection by enabling the parson concarnad “to defond his rights under
the best possible circumstances™® and courts to carefully review administrative
decisions.®'

Pursuant to the proposal, in case of refusal, annulment or revocation, the applicant will
immadiately receive an e-mail notification with the ground{s) for refusal of the travel
authorisation and information on the appeal procedure (Articles 32 and 38). However,
the grounds for refusal would only be telegraphically indicated, as enumerated in
Article 31 (1) of the proposal. In the absence of more detailad reasoning, it would be
very difficult to build upon a meaningful appeal by the person concemead.

The ECtHR has consistently held that remedies must be effective both in law and in
practice.® The appeal scheme as currently framed in the ETIAS proposal raises sericus
issues from the parspactive of effectiveness of the legal remedy by virtua of Article 47
of the Charter, as interpreted by the CJEU and ECEHR.

FRA Opinion 15

The EU legislator should introduce, in Articles 32 and 36 of the proposal, minimum
standards concerning the appeals procadure in the Member States. Amongst others, a
Jjudicial body should be responsible for supervision by wirtue of Articla 47 of the
Charter: and sufficient information should be given about the reasons for refusal,
annuiment or revocation to allow affacted individuals to formulate meaningful
appaals, To this end, the EU legislator should also change the term “right to appeal™
to “right to an effactive remedy™ throughout the proposal to better align it with the
reguirements flowing from Article 47 of the Charter.

6.2. Establishing administrative complaints mechanism

Even if a travel authorisation is issued after the automated processing by the ETIAS
Central Unit or following the manual processing by ETIAS Mational Units at Member State
level, excassive processing time - not keeping the deadlines - might occur. This could
be due to technical problems, to owverwhelmed officers responsible for manual
processing not respacting the deadline, or other reasons. Other issues of administrative
or procedural nature - such as timeliness for deciding on the application or the applicant
being requested to provide additional information - might also arise even in cases
ultimately resulting in positive decisions.

The proposal does not designate a competent body within Frontax or at Mamber State
level with which applicants can lodge complaints in cases of delay or irregularities in the
processing.

FRA Opinion 16

The proposal should include a provision for a complaints mechanism, comparable to
the one set up by Frontax in accordance with Article 72 of Regulation (EU) 2016/ 1624,
Howewar, the ETIAS Regulation would also need to impose on National ETIAS Units the

W CJEU, 22286, Union nationale des entrainewrs et cadres techniques professionnels du foothall (Unectef)
v. (eorges Heylens and others, 15 October 1987, paras. 15-17.

" Cee Jirgen Schwarze (2004), ‘Judicial Review of European Administrative Procedure’, Law and
Contemporary Problems, Vel 68, Mo 1, p. 83.

¥ ECHR, Kudlz v. Poland, Mo. 3021096, 26 October 2000, para. 157; ECtHR, M55, v Belgivm and Gresce,
Mo 30696,/09, 21 January 2011, para. 288.
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duty to provide sufficiently reasoned replies to requests by the complaint mechanism
within a short deadline.

6.3. Accuracy of data, right of access, correction and erasure

Both Membar State authoritias and EU entities have an obligation to keep personal data
accurate and, where necessary, up to date. Every reasonable step must be taken to
ensure that personal data that are inaccurate, having regard to the purposes for which
they are processed, are erased or rectified without delay ("accuracy”). This is required
by Article 5 of Ganaral Data Protection Regulation (EU) 2016/679 and by Article 4 (1)
(d) of Regulation (EC) Mo. 45/2001 (as well as Article 4 (1) (d) of the proposed new
Regulation COM(2017) & final).

The ETIAS Central and Mational Units are responsible for keaping the data correct and
up to date (Articles 7 and 8 of the proposed ETIAS Regulation). Any factually incorrect
or unlawful data must be deletad from the ETIAS Central System (Article 54 of the
proposad ETIAS Regulation).

Under Article 18 of tha Genaral Data Protection Regulation and Article 15 of Regulation
(EC) No. 45/2001 (as wall as Article 20 of the proposed new Regulation COM (2017) 8
final), the data subject can demand that the processing of the disputed dats is
temporarily restricted. This means that the controller must refrain from wsing the data
pending their verification, including further sharing of the data, to ensure that possible
false assumptions can be rebutted before & decision is made. This is particularhy
important where the continued usa of inaccurate or illegitimataly held data could harm
the parson - for example, through a denial of the travel authorisation.

&s FRA as well as the EU High-lavel expert group on interoperability noted,® SIS has
serious data quality issues. The verification procedure undertaken by the ETIAS Central
Unit as well as the Mamber States when undertaking the manual processing will have
to deal with such quality problems, as they affect the dedsion taken and therefoare the
right to respect for private and family life, among others. Effective werification
procedures are necessary while still meating the strict deadlines for processing the
applications. Where relevant, the SIRENE Bureaux, national authorities responsible for
the exchange of supplementary information and for the coordination of “the verification
of the quality of the informaticn entered in the 515 I™ could be involved in the
verification procedure, as the Coundil pointed out in its general approach on the proposal
(proposad Article 20a). The possibility for the ETIAS Mational Units to request the
applicant to provide additional information {Article 23) contributes to the accuracy of

¥ Ewropean Commission, Final report of the high-level expert group, 11 May 2017 FRA (2017),
Fundamental rights and the interoperability of B information systems: borders and security,
Luxembourg, Publications Office [forthcoming on 7 July 2017].

™ Artide 7 {2}, Regulation (EC) Mo. 1987,/ 2006 of the European Parliament and of the Coundil of 20
December 2006 on the establishment, operation and use of the second generation Schengen
Information Systemn (515 1), O] 2006 L 381, 28 December 20716, pp. 4-23 (515 N Reguiation)). See also:
Artiche 7 (2) of Proposal for 3 Regulation of the Eurapean Paniament and of the founci on the
establishment, operation and use of the Schengen Information System (515) in the field of police
cogperation and judicial cooperation in aiminal matters, amending Regulation (EUV) Mo 515/2014 and
repealing Reguiztion (EC) Mo 1986,2008, Councl Dedision 2007/533//HA and Commission Dedision
2070726 T/EU COM(2075) 883 final, COM({2018) 883 final; and of Proposal of the Ewropean
Parfiament and of the Counci on the establishment, operation and use of the Schengen Information
system (5I5) in the field of border checks, amanding Reguwlation EU) No 515/2074 and repealing
Regulation (EC) No T@8F/ 2008, COM{2018) 882 final.
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the data. The authorities would need to be open to considering information presented
by the trawveller following such a requast.

The paerson whosa data are being processed has the right to request access to his or her
data from the controller. The right of access is recognised as a fundamental right in
Article 8 (2) of the Charter. It is also included in Article 15 of the General Data Protection
Regulation, as well as in Article 8 of the Council of Europe Convention Mo. 108, and in
the legislative acts of the individual EU-wide information systems. If inaccuracies are
detected, the parson has the right to the rectification of the data without undue dalay
(Article 16 of the General Data Protection Regulation and Article 16 of
Directive (EU) 2016,/680). Under Article 15 of Directive (EU) 2016/680, the right of
access can ba restricted, subject to the principle of proportionality, for specifically listed
reasons, such as combating crime or protecting public security.

The person concerned would need to receive clear and unambiguous information on
where and how to seek comrection.® In Huber, the CJEU clarified that the concept of
necessity of data processing cannot have a meaning that varies among Member States,
and that the level of protection of the rights and freedoms of individuals with ragard to
the processing of personal data must be aquivalent in all Member States. In Digital
Rights Ireland,® the CJEU further clarified that tha EU legislature’s discretion is strictly
limited in relation to judicial review of cases concerning accuracy of data, considering
the important role played by the protection of personal data in light of the respect for
private lifa.

For applicants to be able to exercise their right of access, correction and erasure
effectivaly, they would need to receive information in a clear and wnderstandable
mannar - not only in ralation to data stored in ETIAS, but also interoperable information
systems, including on the common repository with EES. For transparency purposes, a
list of authorities that can access ETIAS will be published in the Official Journal, according
to Article 76 of the proposed regulation. Other existing or proposed legal instruments
for the interoperable information systems also foresee publishing such lists in the
Official Journal® An additional hurdle to possibilities to exercise the right of access,

¥ Convention for the Protection of Individuals with regard to Automiatic Processing of Personal Data, CETS
Mo, 108, 1981

" General Data Protection Regulation, Artide 14, Ses also: Regulation (EC) Mo. 45,2001 of the Eurcpean
Parliament and of the Coundl of 18 December 2000 on the pratection of individuals with regard ta the
processing of personal data by the Community institutions and bodies and on the free movement of such
datz, O L 8, 12 January 2007, pp. 1-22; European Commission (2007, Proposal for 2 Regulation of the

Pariiament and of the Counal on the protection of Individuals with regand to the processing of
personal dats by the Union instiutions, bodias, offices and agencies and on the free movemenit of such data,
and repeailing Reguwation (EC) Mo 45,2007 and Dedsion Mo 1247/2002,/EC, 0OM{2017) & final, Brussels, 10
Januany 2017.

' CJEU, Joined cases C-293/12 and C-5904,12, Digital Rights lreland Lid v. Minister for Communications,
Marine and Natural Resources, Minister for fustice, Equality and Law Reform, The Commissioner of the
Garda Sipchdna, Ireland and the Attomey General, and Kdminer Landesregisrung, Michael Seitlinger,
Christof Tschohl and Others, 8 April 2014, paras. 47-48.

W See Requlation (EU) Mo. 503/2013 of the Ewropean Parliament and of the Council of 28 June 2013 on
the establishment of "Eurodac’ for the comparisen of fingerprints for the effective applicatien of
Regulation (EU) Mo &04,/2013 establishing the criteria and mechanisms for determining the Member
State responsible for examining an application for international protection lodged in one of the
Memiber States by a third-country nationzl or 2 stateless person and on reguests for the compariscn
with Eurpdac data by Member States’ law enforcement authorities and Europol for law enforcement
purposes, Article 27; European Commission (20168), Proposal for 2 Regulation of the European
Parliament and of the Council establishing an Entry/Exit System (EES) to register entry and exit data
and refusal of entry data of third country natienals crossing the external borders of the Member
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correction and erasure relate to the fact that the data subjects are third-country
nationals outside tha EU.

FRA Opinion 17

Due to the planned interoperability between ETIAS and other large-scale EU
information systems, including a common repository with EES, the EU lagislator should
add a provision informing applicants how to exercise their right of access, correction
and erasure, including where the information originates from other systems.

Member States” embassies and consulates in visa-free third countries should support
applicants in exercising effectively their right of access, correction and erasure of
data. Their role could be reflected in the proposal,

As inaccurate data included in interoperable databases can cause false hits, due
waight should be given to applicants’ statements during the manuval processing phase.

States of the European Union and determining the conditions for aocess to the EES for law

enforcement purposes and amending Regulaton (EC) Mo 747 /2008 and Regulaton (EU) No
107772011, COM{2018) 194 final, Brussels, & April 2018, Artide B.
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