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Introduction

1. Following the discussion in WP TELE of 13/07/2017 and written comments from Member
States the Presidency intends to hold, in WP TELE of 5/ 6 September, a discussion of the
Spectrum section of the Code. The discussion will focus on the changes set out below, but
comments are welcome on all parts of the text.

2. For ease of reading the amendments in Annex A have been made to st11067/17 as discussed in
TELE WP on 13/07/2017. Changes to this text are underlined. Changes to the Commission
recast are in bold and strikethrough. Italics represent text from the current framework that has

been moved or reintroduced.
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3. This text reflects several rounds of discussion on Spectrum in the Working Party during the
Maltese and Estonian Presidencies, as well as guidance received during the TTE Council of 9
June and the informal Telecoms ministerial of 18 July.

4. The Presidency aims to reach a General Approach in October. With a view to this objective, at

the Working Party the Presidency will ask Member States to indicate, for each of the

Articles in this section, if they could not support the proposed compromise text.

5. Some key changes that have been made through this document are:

a. A more prominent role for the RSPG. This is included throughout the text including in
Avrticles 28 and 35 as well as setting out the role of the RSPG in Article 4.

b. A reduction in implementing powers, removing implementing decisions from Articles
45, 46, 47, 53, 54 and 56 and tightening the processes for the two remaining
implementing decisions in Articles 28 and 51.

c. The term "competent authorities™ is now used instead of "national regulatory authorities"
in areas where the political independence of the body undertaking a task is not essential,
including in Articles 30, 35 and 48. This means NRAs are included only where
necessary, in Articles 52, 54 and 59.

d. The replacement of a BEREC led peer review in Article 35 with an RSPG led peer
review that has a non-binding nature.

e. The removal of a minimum licence duration in Article 49.

6. Inaddition to asking for delegations’ assent to these changes, the Presidency requests further
guidance from delegations on two questions further elaborated in subsequent sections of this
cover note:

a. Following the removal of an implementing decision in Article 53, the addition of more
detailed guidance on coordinated timing within the text of the Code itself.

b. Following the removal of a minimum license duration in Article 49, the consideration
alternative measures to ensure investment certainty (e.g. automatic extensions of licenses

under certain conditions).
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Strategic Planning and Coordination (Article 4 and Recitals 30-32)

7. Following comments by many Member States about the importance of the RSPG in achieving
the objectives of coordinated spectrum management, Article 4 has been amended to include a
description of the role of the RSPG, reflecting the functions established under Commission
Decision 2002/622/EC and extended under Commission Decision 2009/978/EC: This is not
intended to change the function of the RSPG, but rather to give it greater prominence by
establishing these key principles in the Code. Text has also been added to the first paragraph to
make clear that the Article concerns the establishment and functioning of the internal market.

8. The words 'to the detriment’ have been reinserted in Recital 31.

Restriction or Withdrawal of Rights (Article 19 and Recitals 53-54)

9. The additional text 'pursuant to paragraph 2' has been deleted from Article 19(1) as this is not

necessary.

Radio Spectrum Coordination (Article 28 and Recitals 67-68)

10. The implementing decision in Article 28(4) has been further clarified in two ways. First, it has
been made clearer that such a decision should only be used where other mechanisms for
addressing coordination have been unsuccessful. Second, the process of the decision now more
clearly specifies that such a decision must only come at the request of a Member State
concerned and taking utmost account of an RSPG recommendation for a coordinated solution.

11. The text of Article 28(5) has now been brought fully into line with Article 10(2) of Decision
243/2014/EU.

12. Following these changes the square brackets in Recital 67 have been deleted.
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Compliance with Conditions (Article 30 and Recitals 70-71)

13. The scope of this article has been clarified in the title and by referring explicitly to rights of use

for radio spectrum and for numbers.

Peer Review (Article 35 and Recital 84)

14. Following comments by many Member States, the Presidency proposes to substantially modify

the peer review mechanism, in particular to meet the criteria discussed in the Working Party in

July, namely that the peer review should be led by the RSPG, that is should provide useful

feedback to Member States in conducting spectrum assignment, and that the process should be

non-binding in nature. In order to do this, a number of changes have been made to the text:

a.

The scope of participants in the peer review has been broadened from NRAs to
Competent Authorities throughout the article.

The scope of the peer review has been clarified in paragraph 2. It is only triggered when
a draft measure is in scope of Article 54(2). This requires a consultation under Article 23
to be notified to the RSPG (this text is included in st11679/17 on institutional
arrangements).

The RSPG is, on the basis of such notification, the body that determines whether it is
necessary to invite a competent authority to participate in a peer review process.

As an outcome of the peer review the RSPG may issue an opinion which may include
specific recommendations, as it deems necessary.

The ability of the authority to withdraw a measure and requirement to publish a decision
have been deleted from paragraphs 6 and 8 as these points do not need repeating in this
Article.

Competent authorities are in no way obliged to delay their spectrum assignment
procedures and may request the RSPG to reschedule the peer review to a later stage in

the domestic spectrum assignment process.

15. None of these changes preclude a competent authority engaging with the RSPG or its members

prior to notifying a draft measure.

16. Recital 84 has been amended, where necessary, to reflect these changes.
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Joint Authorisation (Article 37 and Recital 86)

17. The text in Article 37 has been substantially redrafted to remove any text that might be
considered to potentially increase barriers to Member States entering into joint authorisation.
The text removed from the Article has been included in Recital 86 where it has been adapted to

make clear the non-binding nature of the criteria.

Fees for rights of use (Article 42 and Recitals 93-96)

18. The number of objectives that must be taken into account in this article have been reduced to a
level closer to the existing framework through the deletion of references to articles 4 and 45 in
Article 42(2). In line with Member state comments, Article 42(2) has been further streamlined
in order to retain some of the flexibility of the current framework. This is reflected in the
recitals, and in particular Recital 95 which now includes reference to the possible alternate uses

of the resources.

Management of Spectrum (Article 45 and Recitals 101-111)

19. The main change to this article is the deletion of the implementing decision in Article 45(4).
This deletion is reflected in Recital 103.

20. In addition, the scope has been clarified in Article 45(2) and text in Article 45(4)(d) has been
reinstated.

21. The reference to the Council Recommendation of 12 July 1999 has been retained in both
paragraphs 2 and 4 of the Article as these provisions have different functions and the
recommendation is relevant for both.

22. No further changes are made to the rest of the article, which remains largely unchanged from

the current framework.

11681/17 OTS/ns 5
DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=152687&code1=RAT&code2=&gruppen=Link:11681/17;Nr:11681;Year:17&comp=11681%7C2017%7C

Authorisation and Conditions (Article 46 - 48 and Recitals 112-119)

23. One minor amendment has been made to remove unnecessary text in Article 46(2).
24. The implementing decision in Article 47(3) has been deleted. Recitals 116bis and 117 have
been deleted accordingly.

25. No further changes have been made to these Articles or Recitals.

Duration of Rights (Article 49)

26. The inclusion of a fixed mandatory minimum duration of rights has been removed from Article
49 and the text has been further amended to clarify the scope and allow for the possibility of
temporary adjustment (both extension and reduction) of the duration of rights for the purpose of
simultaneous expiry of rights.

27. Member States will be invited to indicate whether there are any other approaches to

licence duration which could help to further the objectives set out in the 5G declaration,

particularly in creating a positive framework for investment.

Renewal of Rights (Article 50 and Recitals 120-122)

28. The considerations regarding renewal of rights in Article 50(1) have been changed from
mandatory to voluntary in order to retain some of the flexibility under the current framework.

Following this change, the text previously deleted in Article 50(3) has now been reinserted.

Transfer or Lease of Rights (Article 51 and Recital 123)

29. No further changes have been made to this Article or Recital. This retains the implementing

decision in Article 51(4) as previously amended.
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Coordinated Timing (Article 53 and Recital 125)

30.

31.

32.
33.

As signalled in ST11067/17, the Presidency has proposed a revised Article 53 that removes the
implementing decision and instead seeks to achieve the objective of increasing investment
certainty while ensuring Member States retain the necessary flexibility. In order to achieve a
more coordinated outcome without an implementing act, delegations are asked to consider a
standardised 2-year period from the point of adoption of harmonised technical conditions to the
point at which Member States should ensure that general authorisation of spectrum rights is
adopted or individual rights can be issued.

This proposal contains two additional flexibilities. First, a decision on harmonised technical
conditions would be able to specify a different period, if this was necessary. Second, Member
States have the possibility of extension on general interest grounds and in case of other
justifying conditions set out in Article 53(3).

To reflect the provisional nature of this new text, it is exceptionally placed in square brackets.

Member States will be invited to provide views as to whether this approach would help

meet the objectives of the 5G declaration and ensure Member States retain sufficient

flexibility.

Procedure for Limiting Rights of Use (Article 54 and Recital 126)

34.

Article 54(2)(b) has been slightly amended to improve clarity.

Local Area Networks (Article 55 and Recitals 127)

35.

The clarity of Article 55(1) has been improved by specifying more precisely where end-users

are not liable for third party use of internet access.
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Small-Area Wireless Access Points (Article 56 and Recitals 128)

36. An addition has been made to Article 56(1) making clear that it does not prejudice Member
State competence regarding protection of the environment and human health.

37. The scope of Article 56(3) has been clarified so that it relates only to fees and charges applied
by authorities and not to commercial agreements, for example for the use of property. This is
reflected in Recital 128.

NRA Powers (Article 59(3) and Recital 142)

38. Article 59(3) has been substantially redrafted to emphasise the intention of this provision,
namely to ensure that regulators are able, insofar as they make provision for doing so when
issuing rights of use, to impose specific, geographically limited, sharing obligations on
operators where those operators, in order to address a failure to comply with conditions of the
rights of use.
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ANNEX

SPECTRUM TEXT

RECITALS

ANNEX

WV 2009/140/EC recital 28 (adapted)
= new

sStrategrc plannrng, coordrnatron and where approprrate harmonrsatron at eemme%
X> Union <] level can help ensure that spectrum users derive the full benefits of the
internal market and that E& X> Union <X] interests can be effectively defended globally. For
these purposes, where appropriate, legislative multiannual radio spectrum policy
programmes sheuld D> may <XI be established X> adopted <X] = , with the first one defined
by Decision No 243/2012/EU of the European Parliament and of the Council®, <
X> setting <XI te=set out the policy orientations and objectives for the strategic planning and
harmonisation of the use of radio spectrum in the Semmurity X> Union <X1. These policy
orientations and objectives may refer to the availability and efficient use of radio spectrum
necessary for the establishment and functronrng of the |nternal market @ in accordance
with this Directive <X] ape—

= New

Ag—-E Aeh .IZ>Nat|onaI borders are mcreasrngly |rrelevant in
determrnrng optrmal radro spectrum use. <XI ¥he gUndue fragmentatron amongst natronal
poIrcres =-tega 3

may-<= results in mcreased costs and Iost market opportunltres for spectrum users.; and IZ> It
may ] slows down innovation, E>—I44eﬁHt—rnvestment—reeIJcree—eeenenofres—ef—sealre—fer

eL|sfeert|elcr—eJf—the—ternetrenme)uEr to the detrrment of the |nternal market- IZ> and prejudrce

to <] consumers and the economy as a Whole Mereover

i OJ L 81,21.3.2012,p. 7.
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| ¥ 2009/140/EC recital 33 (adapted)

| ¥ 2009/140/EC recital 30 (adapted)

(32) The spectrum management provisions of this Directive should be consistent with the work
of international and regional organisations dealing with radio spectrum management, such as
the International Telecommunications Union (ITU) and the European Conference of Postal
and Telecommunications Administrations (CEPT), so as to ensure the efficient management
of and harmonisation of the use of spectrum across the Semmurity X> Union <X] and
between the Member States and other members of the ITU.

WV 2002/20/EC recital 33
= nNew

(53) Member States may need to amend rights, conditions, procedures, charges and fees relating
to general authorisations and rights of use where this is objectively justified. Such changes
should be duly notified to all interested parties in good time, giving them adequate
opportunity to express their views on any such amendments. = Taking into account the need
to ensure legal certainty and to promote regulatory predictability, any restriction or
withdrawal of existing rights of use for radio spectrum or to install facilities should be
subject to predictable and transparent procedures; hence stricter requirements or a
notification mechanism could be imposed where rights of use have been assigned pursuant
to competitive or comparative procedures. Unnecessary procedures should be avoided in
case of minor amendments to existing rights to install facilities or to use spectrum when
such amendments do not impact on third parties' interests. The change in the use of spectrum
as a result of the application of technology and service neutrality principles should not be
considered a sufficient justification for a withdrawal of rights since it does not constitute the
granting of a new right. <
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| WV 2002/20/EC recital 34
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| ¥ 2002/20/EC recital 37

| ¥ 2009/140/EC recital 70

(54) Minor amendments to rights and obligations are those amendments which are mainly
administrative, do not change the substantial nature of the general authorisations and the
individual rights of use and thus cannot cause any comparative advantage to the other
undertakings.

\@new

(67) Lack of coordination between Member States when organising the use of spectrum in their
territory can, if not solved through bilateral Member States negotiations, create large-
scale interference issues severely impacting the development of the Digital Single Market.
Member States should take all necessary measures to avoid cross-border and harmful
interference and cooperate with each other to that end.-Upen+reguest-of-one-er-more-Member
States-or-of the Commission;—the The Radio Spectrum Policy Group should be tasked with
supporting the necessary cross-border coordination. {Building on RSPG's proposed solution,
an implementing measure may be required in some circumstances to definitively resolve
cross-border interferences or to enforce under Union law a coordinated solution agreed by
two or several Member States in bilateral negotiations.}

11681/17 OTS/ns 12
ANNEX DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=152687&code1=RAT&code2=&gruppen=Link:11681/17;Nr:11681;Year:17&comp=11681%7C2017%7C

(68) The Radio Spectrum Policy Group (RSPG) is a Commission high-level advisory group
which was created by Commission Decision 2002/622/EC? to contribute to the development
of the internal market and to support the development of a Union-level radio spectrum
policy, taking into account economic, political, cultural, strategic, health and social
considerations, as well as technical parameters. It should be composed of the heads of the
bodies that have overall political responsibility for strategic spectrum policy. It should
advise the Commission in developing strategic objectives, priorities and roadmaps for
spectrum policy. This should further increase the visibility of spectrum policy in the various
EU policy areas and help to ensure cross-sectorial coherence at national and Union level. It
should also provide advice to the European Parliament and the Council upon their request.
Moreover, the RSPG should also be the forum for the coordination of implementation by
Member States of their obligations related to radio spectrum under this Directive and should
play a central role |n flelds essential for the mternal market and spectrum policy. sueh-as

A rg Working groups
could also be created to assist plenary meetlngs at WhICh strategic policy is framed through
senior-level representatives of the Member States and the Commission.

WV 2009/140/EC recital 72 (adapted)
= new

(70) Natienalregulaterny = Competent < authorities should be able tetake—ecHesctive—astion to
monitor and secure compliance with the terms and conditions of the general authorisation
X> and <X] ex=ef rights of use, = and in particular to ensure effective and efficient use of
spectrum and compllance with coverage and quality of service obligations, through <
effective financial or administrative penalties = including
|nJunct|ons and W|thdrawals of rights of use < in the event of breaches of those terms and
conditions. = Undertakings should provide the most accurate and complete information
possible to competent authorities to allow them to fulfil their surveillance tasks. In order to
avoid the creation of barriers to entry in the market, namely through anti-competitive
hoarding, enforcement of conditions attached to spectrum rights by Member States should
be improved and all competent authorities beyond-nationalregulatory—autherities should
participate. Enforcement conditions should mclude the appllcatlon of a "use it or lose it"
solution. ! ading Trading and
leasing of spectrum should be con3|dered as modalltles WhICh ensure effective use by the
original right holder. In order to ensure legal certainty in respect of possible exposure to any
sanction for lack of use for spectrum, thresholds of use, among others in terms of time,
quantity or identity of spectrum, should be defined in advance. <

i Commission Decision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum Policy
Group (OJ L 198, 27/07/2002, p. 49).
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| ¥ 2002/20/EC recital 15 (adapted) |

(71) The conditions, which may be attached to the general authersatien [X> authorisations <x]
and te—the—spesific DX individual <XI rights of use, should be limited to what is strictly
necessary to ensure compliance with requirements and obligations under Cemmunity law
anrd national law #-aseerdancewith Community DO and Union <XI law.

\@new \

(84) By virtue of their overall economic expertise and market knowledge, and of the objective and
technical character of their assessments, and in order to ensure coherence with their other tasks of
market regulation, national regulatory authorities should determine the elements of selection
procedures and the conditions attached to the rights of use for spectrum which have the greatest
impact on market conditions and the competitive situation, including conditions for entry and
expansion. That includes for example the parameters for economic valuation of spectrum in
compliance with this Directive, the specification of the regulatory and market-shaping measures
such as the use of spectrum caps or reservation of spectrum or the imposition of wholesale access
obligations, or the means to define the coverage conditions attached to rights of use. A more
convergent use and definition of such elements would be favoured by a coordination mechanism
whereby the RSPG, BEREC, the Commission and the natienalregulatery competent authorities of
the other Member States would review draft measures in advance of the granting of rights of use by
a given Member State inparaHelto-the-national-public-consultation. The measure determined by the
national regulatory authority can only be a subset of a wider national measure, which may more
broadly consist of the granting, trade and lease, duration, renewal or the amendment of rights of use
for radio spectrum as well as of the selection procedure or the conditions attached to the rights of
use. Therefore, when notifying a draft measure, nationalregulatery competent authorities may
provide information on other draft national measures related to the relevant selection procedure for
limiting rights of use for radio spectrum which are not covered by the peer review mechanism.}

| ¥ 2002/20/EC recital 24 (adapted) |

(85) Where the harmonised assignment of radio freguencies spectrum to particular undertakings
has been agreed at European level, Member States should strictly implement such
agreements in the granting of rights of use ef > for <XI radio freguencies spectrum from
the national frequency usage plan.
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(86)

(93)

\@new

Member States should-be-encouragedto may consider joint authorisations as an option when
issuing rights of use where the expected usage covers cross-border situations. When doing
so, there are some criteria_which Member States should consider. Jointly agreed
scheduling of the individual national authorisation processes should be initiated and
implemented by the competent authorities according to a jointly agreed schedule. The
process should provide, where appropriate, for common conditions and procedures for
the selection and granting of individual rights among the Member States concerned.
Where appropriate, common or comparable conditions, should be able to be attached
to the individual rights of use among the Member States concerned, thereby allowing
users to be assigned similar radio spectrum blocks. Other Member States should be
enabled to join the process.

Where the provision of electronic communications relies on public resources whose use is
subject to specific authorisation, Member States may grant the authority competent for
issuance thereof the right to impose fees to ensure optimal use of those resource, in
accordance with the procedures envisaged in this Directive, In line with the case-law of the
Court of Justice, Member States cannot levy any charges or fees in relation to the provision
of networks and electronic communications services other than those provided for by this
Directive. In that regard, Member States should have a coherent approach in establishing
those charges or fees in order not to provide an undue financial burden linked to the general
authorisation procedure or rights of use for undertakings providing electronic
communications networks and services.

(94)

WV 2002/20/EC recital 32
= new

= To ensure optimal use of resources, fees should reflect the economic and technical
situation of the market concerned as well as any other S|gn|f|cant factor determmanmg their

.Thls D|rect|ve IS Wlthout prejudlce to the purpose for WhICh fees
for rlghts of use = and rights to install facilities < are employed. Such fees may for
instance be used to finance activities of national regulatory authorities = and competent
authorities < that cannot be covered by administrative charges. Where, in the case of
competitive or comparative selection procedures, fees for rights of use for radio freguencies
= spectrum <= consist entirely or partly of a one-off amount, payment arrangements should
ensure that such fees do not in practice lead to selection on the basis of criteria unrelated to
the objective of ensuring optimal use of radio feguensies = spectrum < . The Commission
may publish on a regular basis benchmark studies = and other guidance as appropriate <
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with regard to best practices for the assignment of radio fegueneies = spectrum <, the
assignment of numbers or the granting of rights of way.

11681/17 OTS/ns 16
ANNEX DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=152687&code1=RAT&code2=&gruppen=Link:11681/17;Nr:11681;Year:17&comp=11681%7C2017%7C

\@new

(95) In line with their role of ensuring optimal use of radio spectrum, fees linked to rights of use
for radio spectrum can influence decisions about whether to seek such rights and put into use
radio spectrum resources. When-settingreserve-prices-as-a-means-to-determine-the-minimum
valuation-ensuring-optimal-use; Member States should therefore ensure that reserve prices
are set in a way that leads to the efficient assignment of the rights sueh—prices,
|rrespect|ve of the type of selectlon procedure used—aise—reﬂeet—the—addmenal—eests

stand&rds—sueh—as—tem%en&kee%rage—eenérﬂens In dorng so, regard should also be had to

the competitive situation of the market concerned_including the possible alternative uses
of the resources.

(96) Optimal use of radio spectrum resources depends on the availability of appropriate networks
and associated facilities. In that regard, fees for rights of use for radio spectrum and for
rights to install facilities should take into consideration the need to facilitate continuous
infrastructure development wrth a vrew to achrevrng the most efficient use of the resources.
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WV 2002/21/EC recital 19 (adapted)
= new

(101) Radio-fregueneies = Radio spectrum is a scarce public resource with an important public
and market value. < [ It is<X] an essential input for radio-based electronic
communications X> networks and <X services and, in so far as X it relates <X] they—+elate
to such X> networks and <XI services, should therefore be = efficiently < allocated and
assigned by national regulatory authorities according to a=set=ef harmonised objectives and
principles governing their action as well as to objective, transparent and non-discriminatory
criteria, taking into account the democratic, soual linguistic and cultural interests related to
the use of freq% x> frequencres Xl . A

676/2002/EC of the European Parlrament and of the Councrl of 7 March 2002 on a
regulatory framework for radio spectrum policy in the European Community (Radio
Spectrum Decision)? establlshes a framework for harmonisation of rad|o #eq%%%

gnderthat Dogcician,

WV 2009/140/EC recital 25 (adapted)
= new

(102) Radio spectrum policy activities in the Semmunity X> Union X1 should be without
prejudice to measures taken, at Semmunity > Union <] or national level, in accordance
with Semmunity O Union <X or national law, to pursue general interest objectives, in
particular with regard to content regulation and audiovisual and media policies, and the right
of Member States to organise and use their radio spectrum for the-purpeses-ef public order,

publlc securlty and defence E>—As—use—ef—speetruna—for—Fn+L|tary—and—ether—natrenal—pabhe

3 Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002
on a regulatory framework for radio spectrum policy in the European Community (Radio
Spectrum Decision) (OJ L 108, 24.4.2002).
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(103)

(104)

(105)

(106)

4 new

Ensuring ubiquitous connectivity in each Member State is essential for economic and social
development, participation in public life and social and territorial cohesion. As connectivity
becomes an integral element to European society and welfare, EU-wide coverage should be
achieved by relying on imposition by Member States of appropriate coverage requirements,
which should be adapted to each area served and limited to proportionate burdens in order
not to hinder deployment by service providers. Coverage of the territory as well as
connectivity across Member States should be maximised and reliable, with a view to
promote in-border and cross-border services and applications such as connected cars and e-
health. i i : ertain ictabih i

The need to ensure that citizens are not exposed to electromagnetic fields at a level harmful
to public health should be approached in a consistent way across the Union, having
particular regard to the precautionary approach taken in Council Recommendation No
1999/519/EC*, in order to ensure consistent deployment conditions.

Spectrum harmonisation and coordination and equipment regulation supported by
standardisation are complementary need to be coordinated closely to meet their joint
objectives effectively, with the support of the RSPG. Coordination between the content and
timing of mandates to CEPT under the Radio Spectrum Decision and standardisation
requests to standardisation bodies, such as the European Telecommunications Standards
Institute, including with regard to radio receivers parameters, should facilitate the
introduction of future systems, support spectrum sharing opportunities and ensure efficient
spectrum management.

The demand for harmonised radio spectrum is not uniform in all parts of the Union. In cases
where there is lack of demand for a harmonised band at regional or national level, Member
States eould may exeeptionally-be-able-te allow an alternative use of the band as long as
such lack of demand persists and provided that the alternative use does not prejudice the
harmonised use of the said band by other Member States and-that-H-ceases-when-demand-for
het icad ialises.

Council Recommendation 1999/519/EC of 12 July 1999 on the limitation of exposure of the
general public to electromagnetic fields (0 Hz to 300 GHz), OJ L 199, 30.7.1999, p. 59-70.
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| ¥ 2009/140/EC recital 34 (adapted) |

(107) Flexibility in spectrum management and access to spectrum > has been established <X
shewld-be-rereased through technology and service-neutral authorisations to allow spectrum
users to choose the best technologies and services to apply in frequency bands declared
available for electronic communications services in the relevant national frequency
allocation plans in accordance with B> Union <XI Cemmaurity law (the ‘principles of
technology and service neutrality’). The administrative determination of technologies and
services should apply X> only <XI when general interest objectives are at stake and should
be clearly justified and subject to regular periodic review.

| ¥ 2009/140/EC recital 35 (adapted) |

(108) Restrictions on the principle of technology neutrality should be appropriate and justified by
the need to avoid harmful interference, for example by imposing emission masks and power
levels, to ensure the protection of public health by limiting public exposure to
electromagnetic fields, to ensure the proper functioning of services through an adequate
level of technical quality of service, while not necessarily precluding the possibility of using
more than one service in the same frequency band, to ensure proper sharing of spectrum, in
particular where its use is only subject to general authorisations, to safeguard efficient use of
spectrum, or to fulfil a general interest objective in conformity with Cemmunity
B> Union <] law.

W 2009/140/EC recitals 36 and 37
(adapted)

(109) Spectrum users should also be able to freely choose the serV|ces they WISh to offer over the
spectrum sd < A ghts. On the
other hand, measures should be aIIowed Whlch requwe the prOV|5|on of a speC|f|c service to
meet clearly defined general interest objectives such as safety of life, the need to promote
social, regional and territorial cohesion, or the avoidance of the inefficient use of spectrum
to be permitted where necessary and proportionate. Those objectives should include the
promotion of cultural and linguistic diversity and media pluralism as defined by Member
States in conformity with Semmunity X Union <XI law. Except where necessary to protect
safety of life or, exceptionally, to fulfil other general interest objectives as defined by
Member States in accordance with Semmerity X> Union <X1 law, exceptions should not
result in certain services having exclusive use, but should rather grant them priority so that,
in so far as possible, other services or technologies may coexist in the same band. It lies
within the competence of the Member States to define the scope and nature of any exception
regarding the promotion of cultural and linguistic diversity and media pluralism.
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| ¥ 2009/140/EC recital 38

(110) As the allocation of spectrum to specific technologies or services is an exception to the
principles of technology and service neutrality and reduces the freedom to choose the
service provided or technology used, any proposal for such allocation should be transparent
and subject to public consultation.

\@new

(111) In exceptional cases where Member States decide to limit the freedom to provide electronic
communications networks and services based on grounds of public policy, public security or
public health, Member States should explain the reasons for such limitation.

W 2009/140/EC recital 31
= new

(112) Radio #freguencies = spectrum < should be managed so as to ensure that harmful
interference is avoided. This basic concept of harmful interference should therefore be
properly defined to ensure that regulatory intervention is limited to the extent necessary to

prevent such interference, = having regard also to the need fernetwork-eguipmentand-end-
user—devices—to—incorporate—restient—receiver—technolegy to take into consideration

advanced methods for protection against harmful interference, with the aim to apply
these technologies and spectrum management paradigms in order to avoid, to the best
extent possible the application of the non-interference, non-protection principle.
Transport has a strong cross-border element and its digitalisation brings challenges. Vehicles
(metro, bus, cars, trucks, trains, etc) are becoming more and more autonomous and
connected. In an EU single market, vehicles travel beyond national borders more easily.
Reliable communications, and avoiding harmful interferences, are critical for the safe and
good operation of vehicles and their on-board communications systems. <
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(113)

(114)

(115)

(116)

\@new

With growing spectrum demand and new varying applications and technologies which
necessitate more flexible access and use of spectrum, Member States should promote the
shared use of spectrum by determining the most appropriate authorisation regimes for each
scenario and by defining appropriate and transparent rules and conditions therefor. Shared
use of spectrum increasingly ensures its effective and efficient use by allowing several
independent users or devices to access the same frequency band under various types of legal
regimes so as to make additional spectrum resources available, raise usage efficiency and
facilitate spectrum access for new users. Shared use can be based on general authorisations
or licence-exempt use allowing, under specific sharing conditions, several users to access
and use the same spectrum in different geographic areas or at different moments in time. It
can also be based on individual rights of use under arrangements such as licenced shared
access where all users (with an existing user and new users) agree on the terms and
conditions for shared access, under the supervision of the competent authorities, in such a
way as to ensure a minimum guaranteed radio transmission quality. When allowing shared
use under different authorisation regimes, Member States should not set widely diverging
durations for such use under different authorisation regimes.

In order to ensure predictability and preserve legal certainty and investment stability,
Member States should define in advance appropriate criteria to determine compliance with
the objective of efficient use of spectrum by right holders when implementing the conditions
attached to individual rights of use and general authorisations. Interested parties should be
involved in the definition of such conditions and informed in a transparent manner about
how the fulfilment of their obligations will be assessed.

Considering the importance of technical innovation, Member States should be able to
provide for rights to use spectrum for experimental purposes, subject to specific restrictions
and conditions strictly justified by the experimental nature of such rights.

Network infrastructure sharing, and in some instances spectrum sharing, can allow for a
more efficient and effective use of radio spectrum and ensure the rapid deployment of
networks, especially in less densely populated areas. When defining the conditions to be
attached to rights of use for radio spectrum, competent authorities should also consider
authorising forms of sharing or coordination between undertakings with a view to ensure
effective and efficient use of spectrum or compliance with coverage obligations, in
compliance with competition law principles.
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W 2002/20/EC recitals 12 and 13
(adapted)
= nNew

(118) = The requirements of service and technology neutrality in granting rights of use, together
with the possibility to transfer rights between undertakings, underpin the freedom and
means to deliver electronic communications services to the public, thereby also facilitating
the achievement of general interest objectives. <= This Directive does not prejudice whether
radio freguencies = spectrum & X> is <X] are assigned directly to providers of electronic
communications networks or services or to entities that use these networks or serV|ces Such
entltles may be radio or teIeV|S|on broadcast content prowders A e

d 22 ¢ aaTEiVARYS R The respon5|b|I|ty for
compllance with the condltlons attached to the rlght to use a radio frequency and the
relevant conditions attached to the general authorisation should in any case lie with the
undertaking to whom the right of use for the radio freguereies = spectrum < has been
granted. = Certain obligations imposed on broadcasters for the delivery of audiovisual
media services may require the use of specific criteria and procedures for the granting of
spectrum usage rights to meet a specific general interest objective set out by Member States
in conformity with Union law. < > However, the procedure for the granting of such right
should in any event be objective, transparent, non-discriminatory and proportionate. The
case law of the Court of Justice requires that any national restrictions on the rights
guaranteed by Article 56 of the Treaty on the Functioning of the European Union should be
objectively justified, proportionate and not exceed what is necessary to achieve those
objectives. <XI = Moreover, spectrum granted without following an open procedure should
not be used for purposes other than the general interest objective for which they were
granted. In such case, the interested parties should be given the opportunity to comment
within a reasonable period. <= As part of the application procedure for granting rights te-use
a—radie-freguency, Member States sray > should <X] verify whether the applicant will be
able to comply with the conditions > to be <X] attached to such rights. = These conditions
should be reflected in eligibility criteria set out in objective, transparent, proportionate and
non-discriminatory terms prior to the launch of any competitive selection procedure. < For
this X> the <X] purpose X> of applying these criteria <XI, the applicant may be requested to
submit the necessary information to prove his ability to comply with these conditions.
Where such information is not provided, the application for the right to use a radio
frequency may be rejected.
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(119)

(120)

(121)

\@new

Member States should only impose, prior to the granting of right, the verification of
elements that can reasonably be demonstrated by an applicant exercising ordinary care,
taking due account of the important public and market value of radio spectrum as a scarce
public resource. This is without prejudice to the possibility for subsequent verification of the
fulfilment of eligibility criteria, for example through milestones, where criteria could not
reasonably be met initially. To preserve effective and efficient use of radio spectrum,
Member States should not grant rights where their review indicates applicants' inability to
comply with the conditions, without prejudice to the possibility of facilitating time-limited
experimental use. Sufficiently long duration of authorisations for the use of spectrum should
increase investment predictability to contribute to faster network roll-out and better services,
as well as stability to support spectrum trading and leasing. Unless use of spectrum is
authorised for an unlimited period of time, such duration should both take account of the
objectives pursued and be sufficient to facilitate recoupment of the investments made. While
a longer duration can ensure investment predictability, measures to ensure effective and
efficient use of radio spectrum, such as the power of the competent authority to amend or
withdraw the right in case of non-compliance with the conditions attached to the rights of
use, or the facilitation of radio spectrum tradability and leasing, will serve to prevent
inappropriate accumulation of radio spectrum and support greater flexibility in distributing
spectrum resources. Greater recourse to annualised fees is also a means to ensure a
continuous assessment of the use of the spectrum by the holder of the right.

In deciding whether to renew already granted rights of use for radio spectrum, competent
authorities should take into account the extent to which renewal would further the objectives
of the regulatory framework and other objectives under national and Union law. Any such
decision should be subject to an open, non-discriminatory and transparent procedure and
based on a review of how the conditions attached to the rights concerned have been fulfilled.
This should normally be completed at least 3 years before the expiry of such rights.
When assessing the need to renew rights of use, Member States should weigh the
competitive impact of extending already assigned rights against the promotion of more
efficient exploitation or of innovative new uses that might result if the band were opened to
new users. Competent authorities may make their determination in this regard by allowing
for only a limited extension in order to prevent severe disruption of established use. While
decisions on whether to extend rights assigned prior to the applicability of this Directive
should respect any rules already applicable, Member States should equally ensure that they
do not prejudice the objectives of this Directive.

When renewing existing rights of use, Member States should, together with the assessment
of the need to renew the right, review the fees attached thereto with a view to ensuring that
those fees continue to promote optimal use, taking account amongst other things, of the
stage of market and technological evolution. For reasons of legal certainty, it is appropriate
for any adjustments to the existing fees to be based on the same principles as those
applicable to the award of new usage rights.
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(122) Effective management of radio spectrum can be ensured by facilitating the continued
efficient use of spectrum that has already been assigned. In order to ensure legal certainty to
rights holders, the possibility of renewal of rights of use should be considered within an
appropriate time-span prior to the expiry of the rights concerned. In the interest of
continuous resource management, competent authorities should be able to undertake such
consideration at their own initiative as well as in response to a request from the assignee.
The renewal of the right to use may not be granted contrary to the will of the assignee.

WV 2009/140/EC recital 39 (adapted)
= new

(123) = Transfer of spectrum usage rights can be an effective means of increasing the efficient
use of spectrum. < Ha-therterests O For the sake <X] of erX|b|I|ty and efflcrency, = and
to allow valuation of spectrum by the market,

= Member States should by-defautt < allow spectrum users #eel# to transfer or Iease therr

= spectrum <= usage rights to third parties = following a simple procedure and subject to
the conditions attached to such rights and to competrtron rules, under the supervrsron of the
national regulatory authorltles responsible < . A aHew

such transfers or leases, as Iong as harmonlsatlon measures adopted under the Radio
Spectrum Decision are respected &, = Member States =
should IZ> also &3

; = con3|der requests to have spectrum rlghts
partrtroned or drsaggregated and conditions for use reviewed <= .

\@new

(124) Measures taken specifically to promote competition when granting or renewing rights of use
for radio spectrum should be decided by national regulatory authorities, which have the
necessary economic, technical and market knowledge. Spectrum assignment conditions can
influence the competitive situation in electronic communications markets and conditions for
entry. Limited access to spectrum, in particular when spectrum is scarce, can create a barrier
to entry or hamper investment, network roll-out, the provision of new services or
applications, innovation and competition. New rights of use, including those acquired
through transfer or leasing, and the introduction of new flexible criteria for spectrum use can
also influence existing competition. Where unduly applied, certain conditions used to
promote competition, can have other effects; for example, spectrum caps and reservations
can create artificial scarcity, wholesale access obligations can unduly constrain business
models in the absence of market power, and limits on transfers can impede the development
of secondary markets. Therefore, a consistent and objective competition test for the
imposition of such conditions is necessary and should be applied consistently. The use of
such measures should therefore be based on a thorough and objective assessment, by
national regulatory authorities, of the market and the competitive conditions thereof.
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(125)

fBuilding on opinions from the RSPG, the adoption of a common deadline for allowing the
use of a band which has been harmonised under the Radio Spectrum Decision, in particular
the bands harmonised for wireless broadband electronic communications such as the
3.4-3.8 GHz and the 24.25-27.5 GHz bands as well as the 31.8-33.4 GHz and 40.5-43.5
GHz bands, can be necessary to avoid cross-border interferences and beneficial to ensure
release of the full benefits of the related technical harmonisation measures for equipment
markets and for the deployment of very high capacity electronic communications networks
and services. In order to significantly contribute to the objectives of this framework and
facilitate coordination, the establishment of such common deadlines should be subject to
Commission implementing acts. To comply with and adapt to such common deadlines,
Member States would consequently have to consider the adoption of transitional
measures to extend or reduce the duration of existing rights or authorisations.}

(126)

WV 2002/20/EC recitals 21 and 22
(adapted)
= nNew

Where the demand for X> a Xlradio fregueneies—r—a—speeific [X> spectrum <X] ranrge
X> band <XI exceeds thek availability = and, as a result, a Member State concludes that the

rights of use for radio spectrum must be limited < , appropriate and transparent procedures
should befeHewed > apply <XI for the assigament X> granting <X] of such fregueneies
B rights <X #a—erder to avoid any discrimination and optimise > the <X] use of these
X> the <X scarce resources. = Such limitation should be justified, proportionate and based
on a thorough assessment of market conditions, giving due weight to the overall benefits for
users and to national and internal market objectives. The objectives governing any limitation
procedure should be clearly defined in advance. When considering the most appropriate
selection procedure, and in compliance with coordination measures taken at Union level,
Member States should timely and transparently consult all interested parties on the
justification, objectives and conditions of the procedure. < Member States may use, inter
alia, competitive or comparative selection procedures for the assignment of radio
freguencies = spectrum < as=wel—as B> or for I numbers with exceptional economic
value. In administering such schemes, national regulatory authorities should take into
account the previsiens—etArticle-8 = objectives of this Directive < . = If a Member State
finds that further rights can be made available in a band, it should start the process
therefor. <
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| ¥ 2002/20/EC recital 23
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\@new

(127) Massive growth in radio spectrum demand, and in end-user demand for wireless broadband
capacity, calls for solutions allowing alternative, complementary, spectrally efficient access
solutions, including low-power wireless access systems with a small-area operating range
such as radio local area networks (RLAN) and networks of low-power small-size cellular
access points. Such complementary wireless access systems, in particular publicly accessible
RLAN access points, increase access to the internet for end-users and mobile traffic off-
loading for mobile operators. RLANSs use harmonised radio spectrum without requiring an
individual authorisation or spectrum usage right. Most RLAN access points are so far used
by private users as local wireless extension of their fixed broadband connection. End-users,
within the limits of their own internet subscription, should not be prevented from sharing
access to their RLAN with others, so as to increase the number of available access points,
particularly in densely populated areas, maximise wireless data capacity through radio
spectrum re-use and create a cost-effective complementary wireless broadband infrastructure
accessible to other end-users. Therefore, unnecessary restrictions to the deployment and
interlinkage of RLAN access points should also be removed. Public authorities or public
service providers, who use RLANSs in their premises for their personnel, visitors or clients,
for example to facilitate access to e-Government services or for information on public
transport or road traffic management, could also provide access to such access points for
general use by citizens as an ancillary service to services they offer to the public on such
premises, to the extent allowed by competition and public procurement rules. Moreover, the
provider of such local access to electronic communications networks within or around a
private property or a limited public area on a non-commercial basis or as an ancillary service
to another activity that is not dependant on such access (such as RLAN hotspots made
available to customers of other commercial activities or to the general public in that area)
can be subject to compliance with general authorisations for rights of use for radio spectrum
but should not be subject to any conditions or requirements attached to general
authorisations applicable to providers of public communications networks or services or to
obligations regarding end-users or interconnection considering that such conditions or
requirements shall apply upon the providers of access to the network from such
RLAN. However, such provider should remain subject to the liability rules of Article 12 of
Directive 2000/31/EC on electronic commerce®. Further technologies such as LiFi are
emerging that will complement current radio spectrum capabilities of RLANs and wireless
access point to include optical visible light-based access points and lead to hybrid local area
networks allowing optical wireless communication.

2 Directive2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in
the Internal Market (Directive on electronic commerce), (OJ L 178, 17.7.2000, p.1).
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(128)

(132)

Since low power small-area wireless access points are very small and make use of
unobtrusive equipment similar to that of domestic RLAN routers and considering their
positive impact on the use of spectrum and on the development of wireless communications,
their technical characteristics - such as power output- should be specified at Union level in a
proportionate way for local deployment and their use should be subject to general
authorisations only — to the exception of RLAN which should not be subject to any
authorisation requirement beyond what is necessary for the use of radio spectrum - and any
additional restrictions under individual planning or other permits should be limited to the
greatest extent possible. As a result, in order to facilitate the deployment and operation
of small area wireless access points, and without prejudice to any applicable
requirement related to spectrum management, Member States should subject such
devices to general rules only and not impose the granting of amy individual
authorisations, such as individual town planning approval, for the installation and/or
operation of every small cell device. Properly justified exceptions could be however
envisaged for the protection of specific sites of high military, architectural, historical or
natural value defined in advance and the permit should be granted within a short
deadline.

In markets where there continue to be large differences in negotiating power between
undertakings, and where some undertakings rely on infrastructure provided by others for
delivery of their services, it is appropriate to establish a framework to ensure that the market
functions effectively. National regulatory authorities should have the power to secure, where
commercial negotiation fails, adequate access and interconnection and interoperability of
services in the interest of end-users. In particular, they say > can <X] ensure end-to-end
connectivity by imposing proportionate obligations on undertakings that = are subject to the
general authorisation and that <= control access to end-users. Control of means of access
may entail ownership or control of the physical link to the end-user (either fixed or mobile),
and/or the ability to change or withdraw the national number or numbers needed to access an
end-user's network termination point. This would be the case for example if network
operators were to restrict unreasonably end-user choice for access to Internet portals and
services.

(133)

{ new

In the light of the principle of non-discrimination, national regulatory authorities should
ensure that all operators, irrespective of their size and business model, whether vertically
integrated or separated, can interconnect on reasonable terms and conditions, with the view
to providing end-to-end connectivity and access to the global Internet.
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(134)

| ¥ 2002/19/EC recital 7

National legal or administrative measures that link the terms and conditions for access or
interconnection to the activities of the party seeking interconnection, and specifically to the
degree of its investment in network infrastructure, and not to the interconnection or access
services provided, may cause market distortion and may therefore not be compatible with
competition rules.

(135)

W 2002/19/EC recital 8
= new

Network operators who control access to their own customers do so on the basis of unique
numbers or addresses from a published numbering or addressing range. Other network
operators need to be able to deliver traffic to those customers, and so need to be able to
interconnect directly or indirectly to each other. Fae-existing = It is therefore appropriate to
lay down < rights and obligations to negotiate interconnection sheuld—therefore—be

(136)

| ¥ 2002/19/EC recital 9

Interoperability is of benefit to end-users and is an important aim of this regulatory
framework. Encouraging interoperability is one of the objectives for national regulatory
authorities as set out in this framework, which also provides for the Commission to publish a
list of standards and/or specifications covering the provision of services, technical interfaces
and/or network functions, as the basis for encouraging harmonisation in electronic
communications. Member States should encourage the use of published standards and/or
specifications to the extent strictly necessary to ensure interoperability of services and to
improve freedom of choice for users.
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4 new

(137) Currently both end-to-end connectivity and access to emergency services depend on end-
users adopting number-based interpersonal communications services. Future technological
developments or an increased use of number-independent interpersonal communications
services could entail a lack of sufficient interoperability between communications services.
As a consequence significant barriers to market entry and obstacles to further onward
innovation could emerge and appreciably threaten both effective end-to-end connectivity
between end-users and effective access to emergency services.

(138) In case such interoperability issues arise, the Commission may request a BEREC report
which should provide a factual assessment of the market situation at the Union and Member
States level. On the basis of the BEREC report and other available evidence and taking into
account the effects on the internal market, the Commission should decide whether there is a
need for regulatory intervention by national regulatory authorities. If the Commission
considers that such regulatory intervention should be considered by National Regulatory
Authorities, it may adopt implementing measures specifying the nature and scope of
possible regulatory interventions by NRAs, including in particular measures to impose the
mandatory use of standards or specifications on all or specific providers. The terms
'European standards' and 'international standards' are defined in Article 2 of Regulation (EU)
No 1025/2012.° National regulatory authorities should assess, in the light of the specific
national circumstances, whether any intervention is necessary and justified to ensure end-to-
end-connectivity or access to emergency services, and if so, impose proportionate
obligations in accordance with the Commission implementing measures.

(139) In situations where undertakings are deprived of access to viable alternatives to non-
replicable assets up to the first distribution point, national regulatory authorities should be
empowered to impose access obligations to all operators, without prejudice to their
respective market power. In this regard, national regulatory authorities should take into
consideration all technical and economic barriers to future replication of networks. The mere
fact that more than one such infrastructure already exists should not necessarily be
interpreted as showing that its assets are replicable. The first distribution point should be
identified by reference to objective criteria.

i Regulation (EU) No 1025/2012 of the European Parliament and of the Council of 25
October 2012 on European standardisation, amending Council Directives 89/686/EEC and
93/15/EEC and Directives 94/9/EC, 94/25/EC, 95/16/EC, 97/23/EC, 98/34/EC, 2004/22/EC,
2007/23/EC, 2009/23/EC and 2009/105/EC of the European Parliament and of the Council
and repealing Council Decision 87/95/EEC and Decision No 1673/2006/EC of the European
Parliament and of the Council [OJ L 364 of 14.11.2012, p.12]
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(140)

(141)

(142)

It could be justified to extend access obligations to wiring and cables beyond the first
concentration point in areas with lower population density, while confining such obligations
to points as close as possible to end-users, where it is demonstrated that replication would
also be impossible beyond that first concentration point

In such cases, in order to comply with the principle of proportionality, it can be appropriate
for national regulatory authorities to exclude certain categories of owners or undertakings, or
both, from obligations going beyond the first distribution point, on the grounds that an
access obligation not based on significant market power would risk compromising their
business case for recently deployed network elements. Structurally separated undertakings
should not be subject to such access obligations if they offer an effective alternative access
on a commercial basis to a very high capacity network.

[Sharing of passive or active infrastructure used in the provision of wireless electronic
communications services, or the joint roll-out of such infrastructures, in compliance with
competition law principles can be particularly useful to maximise very high capacity
connectivity throughout the Union, especially in less dense areas where replication is
impracticable and end-users risk being deprived of such connectivity. National regulatory
authorities should, exceptionally, be enabled to impose such sharing or joint roll-out, or
localised roaming access, in compliance with Union law, if they demonstrate the benefits of
such sharing or access in terms of overcoming very significant barriers to replication and of
addressing otherwise severe restrictions on end-user choice or quality of service, or both, or
on territorial coverage, and taking into account several elements, including in particular the
need to maintain infrastructure roll-out incentives.]

(143)

| ¥ 2009/140/EC recital 65 (adapted) |

While it is appropriate in some circumstances for a national regulatory authority to impose
obligations on operators that do not have significant market power in order to achieve goals
such as end-to-end connectivity or interoperability of services, it is however necessary to
ensure that such obligations are imposed in conformity with the EY regulatory framework
and, in particular, its notification procedures.
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WV 2009/140/EC Art. 1.9 (adapted)
= Nnew

Article 8a4

Strategic planning and coordination of radio spectrum policy

1. Member States shall cooperate with each other and with the Commission, including through the
Radio Spectrum Policy Group, established by Commission Decision 2002/622/EC in the
strategic planning, coordination and harmonisation of the use of radio spectrum in the European
Compunity DO Union <X1 in line with EU policies for the establishment and functioning of the

internal market in electronic communications. To this end, they shall take into consideration,

inter alia, the economic, safety, health, public interest, S-public-security-and-defence<= , freedom
of expression, cultural, scientific, social and technical aspects of EU policies as well as the various

interests of radio spectrum user communities with the aim of optimising the use of radio spectrum

and avoiding harmful interference.

2. By cooperating with each other and with the Commission, Member States shall promote the
coordination of radio spectrum policy approaches in the European Sermmurity X> Union <X] and,
where appropriate, harmonised conditions with regard to the availability and efficient use of radio
spectrum necessary for the establishment and functioning of the internal market in electronic

communications.

3. Member States shall cooperate through the Radio Spectrum Policy Group, established by

Commission Decision 2002/622/EC, with each other and with the Commission, and upon their

request with the European Parliament and the Council. -r-suppert-ef-thestrategicplanning-and

oordination-of radio-spectrum-policy-approachesinthe Unien—In the context of this legislation
the tasks of the RSPG shall include:

a) developing and disseminating among its members best practices on spectrum related

matters, including on the strategic planning and coordination of radio spectrum policy

approaches between Member States and in the Union as well as any other matter

which affects the use of radio spectrum in Member States in relation not only to the

internal market but also to public order, public security, civil protection and defence

policies as the use of radio spectrum for such policies may influence the organisation of

radio spectrum as a whole;
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b) on request, providing assistance to its members on spectrum related matters.

The RSPG shall be composed of one high level representative per Member State as well as of

a high-level representative from the Commission.

34. The Commission, taking utmost account of the opinion of the Radio Spectrum Policy Group

, may submit legislative proposals to the European Parliament and the
Council for establishing multiannual radio spectrum policy programmes. Such programmes shall set
out the policy orientations and objectives for the strategic planning and harmonisation of the use of

radio spectrum in accordance with the provisions of this Directives

WV 2009/140/EC Art. 3.8 (adapted)
= new

Article 19

X> Restriction or withdrawal of rights <xI

21. Without prejudice to Article 30 paragraph 5, Member States shall not restrict or withdraw
rights to install facilities or rights of use for radio fregueneies > spectrum <XI = or numbers <
before expiry of the period for which they were granted except where justified Bo-pursuantto
paragraph-2-<d-and where applicable in conformity with the Annex X> | <x] and relevant national

provisions regarding compensation for withdrawal of rights.

! 0311108 2772002 5 49
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4 new

2. In line with the need to ensure the effective and efficient use of radio spectrum or the
implementation of harmonised conditions adopted under Decision No 676/2002/EC, Member States

may allow withdrawal of rights of use for radio spectrum, including those rights granted

pursuant to Article 49 with-a-25-year-minimum-duration, based on pre-established procedures
faid-dewn-in-advanee, in compliance with the principles of proportionality and non-discrimination.

3. A modification in the use of radio spectrum as a result of the application of paragraphs 4 or 5 of

Article 45 shall not justify by itself the withdrawal of a right to use radio spectrum.
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Article 28

Radio Spectrum Coordination among Member States

1. Member States and-theircompetent-autherities shall ensure that the use of radio spectrum is

organised on their territory in a way that no other Member State is impeded, in particular due to
cross-border harmful interference between Member States, from allowing on its territory the use of

harmonised radio spectrum in accordance with Union legislation.

They shall take all necessary measures to this effect without prejudice to their obligations under
international law and relevant international agreements such as the ITU Radio Regulations.

2. Member States shall cooperate with each other; and through the Radio Spectrum Policy Group

where appropriate, in the cross-border coordination of the use of radio spectrum in order to:

(@)  ensure compliance with paragraph 1;

(b) solve any problem or dispute in relation to cross-border coordination or cross-border
harmful interference.

3. In order to ensure compliance with paragraph 1, any Any Member State concerned as-wel-as
the-Coemmission may request the Radio Spectrum Policy Group to use its good offices to address
any problem or dispute in relation to cross-border coordination or cross border harmful

interference. Where appropriate, the RSPG may and,-where-appropriate; t6 propose-a
coordinated-selution in an opinion a coordinated solution regarding any such problem-e¢
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f4. Where no solution has been reached following the mechanisms set out in paragraphs 2 and
3 and at At the request of a Member State concerned erin-tight of information-provided -by-such
a-Member State upon-ts-ewn-initiative-the Commission may, taking utmost account of the

opinion of the Radio Spectrum Policy Group recommending a coordinated solution pursuant to

paragraph 3, adopt implementing-measures decisions to resolve cross-border harmful interferences
between two or several Member States which prevent them from using the harmonised radio

spectrum in their territory. Those-kmplementingacts-decisions shall be adopted in accordance with
the examination procedure referred to in Article 110(4) and shall be addressed to those Member

States concerned by the unresolved harmful interference.}

5. The Gemmission Union shall, upon request of an affected Member State, provide legal,

political and technical support to resolve spectrum coordination issues with countries
neighbouring the Union, including candidate and acceding countries, in such a way that the
Member States concerned can observe their obligations under Union law.
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| ¥ 2002/20/EC Art.10

Article 4830

Compliance with the conditions of the general authorisation or of rights of use for radio

spectrum and for numbers and compliance with specific obligations

WV 2009/140/EC Art. 3.6(a) (adapted)
= new

1. = Member States shall ensure that their rational-regulatery-and-other competent authorities <
} iies shall monitor and supervise compliance with the conditions of the

general authorisation or of rights of use = for radio spectrum and for numbers <, ard with the
L = and with the

specific obligations referred to in Article 813(2)=
obligation to use radio spectrum effectively and efficiently in accordance with Articles 4, 45(1) and

47 paragraphs 1 and 2. <

National-regulatory-=-and-ethereCompetent < authorities shall have the power to require
undertakings previeing-electronic-communicationsnetwerks-ersepvees covered by the general
authorisation or enjoying rights of use for radio = spectrum < freguensies or numbers to provide
all information necessary to verify compliance with the conditions of the general authorisation or of
rights of use for radio spectrum and for numbers or with the specific obligations referred to in
Article £13(2) B> or Article 47(1) and (2) <XI, in accordance with Article £:21.
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2. Where a national regutatery = competent <= authority finds that an undertaking does not comply
with one or more of the conditions of the general authorisation or of rights of use for radio

spectrum and for numbers, or with the specific obligations referred to in Article £13(2), it shall

notify the undertaking of those findings and give the undertaking the opportunity to state its views,

within a reasonable time limit.

3. The relevant competent authority shall have the power to require the cessation of the breach
referred to in paragraph 2 either immediately or within a reasonable time limit and shall take

appropriate and proportionate measures aimed at ensuring compliance.
In this regard, Member States shall empower the relevant competent authorities to impose:

(a) dissuasive financial penalties where appropriate, which may include periodic penalties
having retroactive effect; and

(b) orders to cease or delay provision of a service or bundle of services which, if continued,
would result in significant harm to competition, pending compliance with access
obligations imposed following a market analysis carried out in accordance with Article 46
65 _______________ amawarle Niractiva) X

The measures and the reasons on which they are based shall be communicated to the
undertaking concerned without delay and shall stipulate a reasonable period for the
undertaking to comply with the measure.

WV 2009/140/EC Art. 3.6(b) (adapted)
= Nnew

4. Notwithstanding thesprevistens-ef paragraphs 2 and 3, Member States shall empower the relevant
competent authority to impose financial penalties where appropriate on undertakings for failure to
provide information in accordance with the obligations imposed under Article ££21(1)(a) or (b) ef
this-Directive and Article 9 67 of Diresti i

period stipulated by the national regtatery = competent <= authority.

b8} within a reasonable
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| ¥ 2009/140/EC Art. 3.6(c) (adapted) |

5. In cases of serious X> breach <] or repeated breaches of the conditions of the general

authorisation or of the rights of use for radio spectrum and for numbers, or specific obligations

referred to in Article £13(2) X> or Article 47 (1) or (2) <XI, where measures aimed at ensuring
compliance as referred to in paragraph 3 of this Article have failed, > Member States shall ensure
that <-natienal-regulatory-bo--and-ether-competent <X1 authorities may prevent an undertaking
from continuing to provide electronic communications networks or services or suspend or withdraw
rights of use. 3> Member States shall empower the relevant competent authority to impose <X
Ssanctions and penalties which are effective, proportionate and dissuasive. X> Such sanctions and
penalties <XI may be applied to cover the period of any breach, even if the breach has subsequently

been rectified.

| ¥ 2009/140/EC Art. 3.6(d) (adapted) |
6. Irrespective of the provisions of paragraphs 2, 3 and 5, where the relevant competent authority

has evidence of a breach of the conditions of the general authorisation X> or of the <XI rights of use

for radio spectrum and for numbers or of the specific obligations referred to in Article £13(2)

X> or Article 47(1) and (2) <Xl that represents an immediate and serious threat to public safety,
public security or public health or will create serious economic or operational problems for other
providers or users of electronic communications networks or services or other users of the radio
spectrum, it may take urgent interim measures to remedy the situation in advance of reaching a final
decision. The undertaking concerned shall thereafter be given a reasonable opportunity to state its
views and propose any remedies. Where appropriate, the relevant competent authority may confirm
the interim measures, which shall be valid for a maximum of 3 months, but which may, in
circumstances where enforcement procedures have not been completed, be extended for a further

period of up to three months.

11681/17 OTS/ns 41
ANNEX DGE 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=152687&code1=RAT&code2=&gruppen=Link:11681/17;Nr:11681;Year:17&comp=11681%7C2017%7C

| ¥ 2002/20/EC (adapted)

7. Undertakings shall have the right to appeal against measures taken under this Article in
accordance with the procedure referred to in Article 4 31 of > this <X] Directive 200224/EC

\@new

CHAPTERIII

CONSISTENT SPECTRUM ASSIGNEMENT

Article 35

fPeer review process}

f1. As regards the management of radio spectrum, frational-regutatery—competent authorities} shall

be entrusted with the powers to at least adopt the following measures::

(@) in case of individual rights of use for radio spectrum, the selection process, in
relation to Article 54;

(b) the criteria regarding the eligibility of the bidder, where appropriate, in relation to
Acrticle 48 (4);

(c) the parameters of spectrum economic valuation measures, such as the reserve price,
in relation to Article 42;

(d) the duration of the rights of use and the conditions for renewal in line with Articles
49 and Avrticle 50;

(e) any measures to promote competition pursuant to Article 52, when necessary;

(F)  the conditions related to the assignment, transfer, including trade and lease of rights
of use for radio spectrum in relation to Article 51, sharing of spectrum or wireless
infrastructure in relation to Article 59 paragraph 3 or the accumulation of rights of
use in relation to Article 52 paragraph 2 (c) and (e); and
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(g) the parameters of coverage conditions pursuant to overall Member State policy
objectives in this respect, in relation to Article 47.

When adopting these measures, the frationalregulatery competent authority} shall take into
account the relevant national policy objectives set out by the Member State as well as other relevant

national measures in regard to the management of radio spectrum in compliance with Union law
and shall base its measure on a thorough and objective assessment of the competitive, technical and

gconomic situation of the market.

2. Where the RSPG has been informed of a draft anationalregulatory-autherity-intends Member

takea national measure which falls within the scope of the selection procedure in Article 54

paragraph 2 -paragraph-1{ayte{g); for bands for which the harmonised technical conditions
have been set in order to enable use for wireless broadband, [the-national regulatory
abthority] it shall make the draft measure accessible-tegetherwith-the reasening-on-which-the
measure-is-based; to its members, BEREC; and the Commission-ang-fnational-regulatory
competent-autherities}r-other Member-States—at the-same-time. Where necessary, the RSPG
may request the responsible competent authority provide further reasoning or background

information on which the measure is based.

arae aWa anad tha Aeaadline B », N a a nnad onhinion-on-the o 't Mmao a AN
g S, c S S = =~ >, S, o—OP S, S, S o

shal -analyse-whetherthatmeasure-would-be-The RSPG may invite the competent authority

concerned for an exchange of views together with other members with a view to assess

whether the measure is, as regards the matters referred to in paragraph 1,the most appropriate

in order to:

(@) promote the development of the internal market as well as competition and maximise
the benefits for the consumer, and overall achieve the objectives and principles set in
Articles 3 and 45(2),

(b) ensure effective and efficient use of radio spectrum; and
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(c) ensure stable and predictable investment conditions for existing and prospective
radio spectrum users when deploying networks for the provision of electronic
communications services which rely on radio spectrum.

appropriate. The competent authority may request the RSPG to defer such an exchange of

views until a later preparatory stage in its national assignment procedure. Following such an

exchange the RSPG BEREC shall, where it deems appropriate, issue a reasoned opinion on

any aspect of the draft measure relating to the matters referred to in paragraph 1 which may

include previde-specific recommendations. Such an opinion shall be provided within one month,

or up to three months if the competent authority agrees to extend the deadline. as-to-whether

Competent authorities} and-the-Cemmission may also make comments on the draft decision to the
[rational-regulatery competent authority} concerned.
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4. When carrying out their tasks pursuant to this Article, the RSPG, BEREC and frational
regulatery competent authorities} shall have regard in particular to:

(@) the objectives and principles provided in this Directive; as well as to any relevant
Commission implementing decision adopted in accordance with this Directive as
well as Decisions 676/2002/EC and 243/2012/EC,;

(b) any specific national objectives established by the Member State consistent with
Union law;

(c) the need to avoid that competition is distorted when adopting such measures;

(d) the results of the most recent geographical survey of networks pursuant to Article 22;
and

(e) the need to ensure coherence with recent and pending assignment procedures in other
Member States, and possible effects on trade between Member States.;-and

(f)  anyrelevantopinion-of the Radio-Spectrum-Policy Group.
5. The frationalregulatery competent authority] concerned shall take-utmest-aceount-of the

final deciston—tt-shall communicate the final decision adopted, together with a reasoned
justification, to the RSPG, BEREC and the Commission.

6. When preparing their draft measure pursuant to this Article, frationalregulatery competent

authorities} may seek support from the Commission, BEREC and the RSPG.
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7. The RSPG, BEREC, the Commission and the fratienal-regutatery competent authority}
concerned shall cooperate closely to identify the most appropriate and effective solution in the light

of the regulatory objectives and principles laid down in this Directive whilst taking due account of

the views of market participants and the need to ensure the development of consistent regulatory

practice.

| ¥ 2002/20/EC (adapted)

Article 836

Harmonised assignment of radio spectrum fregquencies

Where the usage of radio fregueneies spectrum_has been harmonised, access conditions and
procedures have been agreed, and undertakings to which the radio fregueneies spectrum shall be
assigned have been selected in accordance with international agreements and Sermmunity

X> Union <] rules, Member States shall grant the right of use for such radio freguenecies spectrum
in accordance therewith. Provided that all national conditions attached to the right to use the radio
frequencies spectrum concerned have been satisfied in the case of a common selection procedure,
Member States shall not impose any further conditions, additional criteria or procedures which

would restrict, alter or delay the correct implementation of the common assignment of such radio

freguencies spectrum.
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4 new

Article 37

Joint authorisation process to grant individual rights of use for radio spectrum

1. Two or several Member States may cooperate with each other and with the Gemmission; RSPG

by jointly

establishing the common aspects of an authorisation process and, where appropriate, also jointly

conducting the selection process to grant individual rights of use for radio spectrum dntine-where
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WV 2002/20/EC (adapted)
= Nnew

> PART II.NETWORKS <Xl

X> TITLE |: MARKET ENTRY AND DEPLOYMENT <XI

Article 43 42

Fees for rights of use > for radio spectrum <XI and rights to install facilities

1. Member States may allow the relexant X> competent <X] authority to impose fees for the rights
of use for radio fregueneies = spectrum < exrumbers or rights to install facilities on, over or under
public or private property, = that are used for the provision of electronic communications services
or networks and associated facilities < which seflect-the-need-to ensure the optimal use of these
resources. Member States shall ensure that such fees shall be objectively justified, transparent, non-
discriminatory and proportionate in relation to their intended purpose and shall take into account the
objectives in Articles 3, 4-and-45(2)(4) and(5). £ Hechi

(a)

M) e E——" ey g
(c) takinginto-accountpessible-alternative-uses-of the-resources:

2. Member States shall seek to ensure that reserve prices estabhlished-as-minimum-feesforrights-of
use-forradio-spectrum are set at a level that ensures the efficient assignment of rights of use for

spectrum_taking into account the possible alternative uses of the resources. reflect the
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CHAPTERIII

ACCESS TO RADIO SPECTRUM

SECTION 1 AUTHORISATIONS

W 2009/140/EC  Art. 1.10 (adapted)
= New

Article 845

Management of radio X> spectrum <Xl

1. Taking due account of the fact that radio freguenetes-are = spectrum is < a public good that has
an important social, cultural and economic value, Member States shall ensure the effective
management of radio freguenetes = spectrum <= for electronic communications services = and
networks <= in their territory in accordance with Articles 83 and 48a. They shall ensure that

= radio < spectrum allocation used for electronic communications services = and networks < and
issuing general authorisations or individual rights of use ef > for <XI such radio feguensies

= spectrum < by competent gsatieral authorities are based on objective, transparent, non-

discriminatory and proportionate criteria.

In applying this Article, Member States shall respect relevant international agreements, including
the ITU Radio Regulations = and other agreements adopted in the framework of the ITU
applicable to radio spectrum, such as the agreement reached at the Regional
Radiocommunications Conference of 2006 <, and may take public policy considerations into

account.

2. Member States shall promote the harmonisation of use of radio freguenetes = spectrum <= for

use by electronic communications services across the Semmsrity B Union <X1, consistent with

the need to ensure effective and efficient use thereof and in pursuit of benefits for the consumer
such as economies of scale and interoperability of services X> and networks <XI . In so doing, they
shall act in accordance with Article 8a 4 and with the Decision Ne 676/2002/EC {Radie-Spectrum

Desisien) = by inter alia < :=
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()

(b)

()

(d)

(€)

(f)

(9)

\@new

ensuring pursuing wireless broadband coverage of their national territory and/or
population at high quality and speed, beth-indoers—and—outdeers; including along
major transport paths, including the trans-European transport network;

facilitating the rapid development in the Union of new wireless communications
technologies and applications, including, where appropriate, in a cross-sectorial
approach;

ensurrng the preventron of cross- border or natronal harmful mterference m

spectrum tr

pre%eeuen—ef—e*rsmg—nghfe&ef—use— in accordance wrth umen competrtron Iaw

applying the most appropriate and least onerous authorisation system possible a
accordance-with-Article46 in such a way as to maximise flexibility;—sharing and
efficiency in the use of radio spectrum;

ensuring-that applying rules for the granting, transfer, renewal, modification and
withdrawal of rights to use radio spectrum that are clearly and transparently defined
and-apphied in order to guarantee regulatory certainty, consistency and predictability;

ensuring pursuing consistency and predictability throughout the Union regarding the
way the use of radio spectrum is authorised in protecting public health taking into
account the Council Recommendation of 12 July 1999 on Exposure of the

General Public to Electromagnetic Fields. agatnst-electromagnetic-fields:
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3. In case of a national or regional lack of market demand for the use of a harmonised band, and

subject to the harmonisation measure adopted under Decision No 676/2002/EC, Member States
may allow an alternative use of all or part of that band, including the existing use, in accordance
with paragraphs 4 and 5, provided that:

(@) the finding of a lack of market demand for the use of the harmonised band is based
on a public consultation in line with Article 23;

(b) such alternative use does not prevent or hinder the availability or the use of the
harmonised band in other Member States; and

(c) the Member State concerned takes due account of the long-term availability or use of
the harmonised band in the Union and the economies of scale for equipment resulting
from using the harmonised radio spectrum in the Union

The alternative use shal-enly-be-alewed-on-an-exceptional-basis—H shall be subject to a regular
review every-three years; or upon a duly justified request to the competent authority for use of the

band in accordance with the harmonisation measure by a prospective user. The Member State shall
inform the Commission and the other Member States of the decision taken as well as of the

outcome of any review, together with its reasoning.
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WV 2009/140/EC Art. 1.10 (adapted)
= new

34. Unless otherwise provided in the second subparagraph, Member States shall ensure that all
types of technology used for the provision of electronic communications services = or networks <
may be used in the radio fregueney-banrds = spectrum <= , declared available for electronic

communications services in their National Frequency Allocation Plan in accordance with

Semmunity X Union <] law.

Member States may, however, provide for proportionate and non-discriminatory restrictions to the
types of radio network or wireless access technology used for electronic communications services

where this is necessary to:

(a) avoid harmful interference;

(b) protect public health against electromagnetic fields X> , taking utmost account of
Council Recommendation No 1999/519/EC?; <1

(c) ensure technical quality of service;

(d) ensure maximisation of radie-freguency-sh: ariag-radio spectrum sharing =-shared-use

ef—rad+e—speetrunweseu¢ees—n+aee%daneewﬁh—Umen4aw—€

(e) safeguard efficient use of = radio < spectrum; or

(F) ensure the fulfilment of a general interest objective in accordance with paragraph 54.

45. Unless otherwise provided in the second subparagraph, Member States shall ensure that all
types of electronic communications services may be provided in the radio fregueney-bands

= spectrum < , declared available for electronic communications services in their National
Frequency Allocation Plan in accordance with Semmaarity B Union <X law. Member States may,
however, provide for proportionate and non-discriminatory restrictions to the types of electronic
communications services to be provided, including, where necessary, to fulfil a requirement under
the ITU Radio Regulations.

Recommendation 1999/519/EC of the Council of 12 July 1999 on the limitation of exposure
of the general public to electromagnetic fields (0 Hz to 300 GHz) (OJ L 1999, 30.7.1999, p.

59).
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Measures that require an electronic communications service to be provided in a specific band
available for electronic communications services shall be justified in order to ensure the fulfilment
of a general interest objective as defined by Member States in conformity with Semmunity

X> Union <XI law, such as, and not limited to:

(a) safety of life;
(b) the promotion of social, regional or territorial cohesion;
(c) the avoidance of inefficient use of radio fregquensies = spectrum <= ; or

(d) the promotion of cultural and linguistic diversity and media pluralism, for example by
the provision of radio and television broadcasting services.

A measure which prohibits the provision of any other electronic communications service in a
specific band may only be provided for where justified by the need to protect safety of life services.
Member States may, exceptionally, also extend such a measure in order to fulfil other general
interest objectives as defined by Member States in accordance with Semamunity X> Union <XI law.

65. Member States shall regularly review the necessity of the restrictions referred to in
paragraphs 324 and 45, and shall make the results of these reviews public.

\@new

7. Restrictions established prior to 25 May 2011 shall comply with paragraphs 4 and 5-by-the-date

| ¥ 2009/140/EC Art. 1.10
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WV 2009/140/EC Art. 3.3 (adapted)
= new

Article 5 46

mbers [X> Authorisation of the use of radio

spectrum <Xl

1. Member States shall facilitate the use of radio = spectrum, including shared use, < fregueneies
under general authorisations = and limit the granting of individual rights or use for radio spectrum
to situations where such rights are necessary to maximise efficient use in the light of demand and,
taking into account the criteria set out in the second subparagraph < . = In all other cases, they

shall set out the conditions for the use of radio spectrum in a general authorisation. <

= Fo-thisend; Member States shall decide on the most appropriate regime for authorising the use

of radio spectrum, taking account of< ‘At
efusedin-erderts:

4 new

(a) the specific characteristics of the radio spectrum concerned,
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WV 2009/140/EC Art. 3.3
= nNew

(b) = the need to protect against < aweid harmful interferences;

4 new

(c) the regquirements—for development of a reliable sharing arrangement conditions,
where appropriate;

WV 2009/140/EC Art. 3.3 (adapted)
= New

(d) = the need appropriatelevel-of receiverrestience to <= ensure technical quality of

= communications or <= services;

(e) #fulblother objectives of general interest as defined by Member States in conformity
with Sempaaity DO Union <XI law.

4 new

When applying a general authorisation or individual rights taking in account measures adopted
under Decision No 676/2002/EC where the radio spectrum band concerned has been harmonised,
Member States shall seek to minimise problems of harmful interference, including in cases of

shared use of radio spectrum on the basis of a combination of general authorisation and individual
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2. When taking a decision pursuant to paragraph 1 with a view to facilitating the shared use of radio
spectrum, the competent authorities shall ensure that the reHes-and conditions for the shared use of
radio spectrum are clearly set out and-concretely-specified in the acts-ef-authorisation.

Article 47

Conditions attached to general-autherisations-ane-te individual rights of use for radio

spectrum

1. Competent authorities shall attach conditions to individual rights and-general-autherisations-te of

use for radio spectrum in accordance with Article 13(1) in such a way as to ensure the most

effective and efficient use of radio spectrum by-the-beneficiaries-of the-general-authorisation-or-the

been-traded-or-leased. They shall clearly define any such conditions including the any level of use
required and the possibility to trade and lease in relation to this obligation in order to ensure the
implementation of those conditions in line with Article 30. Conditions attached to renewals of right

of use for radio spectrum may not provide undue advantages to existing holders of those rights.
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Competent authorities shall timely consult and inform interested parties regarding conditions
attached to individual usage rights and-general-autherisations in advance of their imposition. They
shall determine in advance and inform interested parties in a transparent manner of the criteria for

the assessment of the fulfilment of these conditions.

2. When attaching conditions to individual rights of use for radio spectrum, competent authorities
may provide for the possibility to share autherise-the-sharing-of passive or active infrastructure
which rely on radio spectrum, or of radio spectrum, as well as to enter into commercial roaming
access agreements, or thejoint to jointly roll-out ef infrastructures for the provision of services or

networks which rely on the use of radio spectrum, in particular with a view to ensuring effective

and efficient use of radio spectrum or promoting coverage. Competent authorities shall not

prevent Conditions-attached-to-therights-ef-use-shal-net-prevent-the sharing of radio spectrum in
conditions attached to the rlghts of use for radio spectrum lmplementaﬂen%yundeﬁakmgsef
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WV 2009/140/EC Art. 3.3 (adapted)
= new

X> SECTION 2 RIGHTS OF USE <Xl

Article 48

X> Granting of individual rights of use for radio spectrum <XI

21. Where it is necessary to grant individual rights of use for radio

= spectrum < , Member States shall grant such rights, upon request, to any undertaking for the
provision of networks or services under the general authorisation referred to in Article 312, subject
to the provisions of Articles 813, #54 and 2121 (1)(c) efthis-Directirvve and any other rules ensuring
the efficient use of those resources in accordance with B> this <XI Directive 200221/EC

2. Without prejudice to specific criteria and procedures adopted by Member States to grant rights of
use of O for <X radio fregueneies = spectrum <= to providers of radio or television broadcast
content services with a view to pursuing general interest objectives in conformity with Semmunity
X> Union <] law, the rights of use for radio fregueneies andnrtmbers = spectrum < shall be
granted through open, objective, transparent, non-discriminatory and proportionate procedures, and,

in the case of radio frequencies, in accordance with the provisions of Article 945 efBiective

3. An exception to the requirement of open procedures may apply in cases where the granting of
individual rights of use ef > for <XI radio fregtensies = spectrum < to the providers of radio or
television broadcast content services is necessary to achieve a general interest objective as defined
by Member States in conformity with Semmuaity DO Union <XI law.
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4 new

4. Competent authorities shall consider applications for individual rights of use for radio spectrum
in the context of selection procedures pursuant to objective, transparent, proportionate and non-
discriminatory eligibility criteria that are set out in advance and reflect the conditions to be attached
to such rights. They shall be able to request all necessary information from applicants to assess, on
the basis of said criteria, applicants' ability to comply with the conditions. Where on the basis of the
assessment, the authority concludes that an applicant does not possess the required ability, it shall

provide a duly reasoned decision to that effect.

WV 2009/140/EC Art. 3.3 (adapted)
= Nnew

5. When granting rights of use, Member States shall specify whether those rights can be transferred
= or leased <= by the holder of the rights, and under which conditions. In the case of radio
fregueneles = spectrum <= , such provision shall be in accordance with Articles 945 and 85 51

of this Directive
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36. Decisions on the granting of rights of use shall be taken, communicated and made public as
soon as possible after receipt of the complete application by the fratienal-regulatery-competent
authority], withis He A : Hi

aithin-the-nationalnumberingnlan-and within six weeks in the case of radio = spectrum <
freguencies = declared available for < s
communications services withiathe X in their <XI national frequency allocation plan. Fae-latter

electronic

X> This <] time limit shall be without prejudice to Article 54(8) and to any applicable
international agreements relating to the use of radio freguenetes = spectrum <= or of orbital

positions.

WV 2009/140/EC Art. 3.3 (adapted)
= Nnew

Article 49
x> Duration of rights <XI

1. Where Member States = authorise the use of harmonized radio spectrum for electronic

communications services or networks through individual < =grast rights of use for a limited

period of time, in particular for bands for which technical conditions have been set in order to

enable the use for wireless broadband,= they shall ensure that the authorisation is granted for a
period that is < the-duratien-shallbe appropriate }

pursued taking due account of the need to = ensure effective and efficient use and promote efficient

in view of the objective

investments, including < aHlew X> by allowing <X] for an appropriate period for investment

amortisation and communicate these considerations in a timely, transparent and predictable

manner. This subparagraph does not apply
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exeeptin the case of temporary rights, temporary extensten adjustment of rights pursuant to

paragraph 3 and rights for secondary use in such harmonised bands.

3. Member States may extend adjust the duration of rights of use for a short period of time to
ensure the simultaneous expiry of rights in one or several bands.

Article 50

Renewal of rights

1. Competent authorities shalt may take a decision on the renewal of individual rights of use for
harmonised radio spectrum in a timely manner-at-least-3-years-before-the-expiry-eftheserights.
They shal may consider such renewal, whether at their own initiative or upon request by the right
holder, in the latter case not earlier than 5 years prior to expiry of the rights concerned. This shall be

without prejudice to renewal clauses applicable to existing rights.

2. In taking a decision pursuant to paragraph 1, competent authorities shall haveregard-to-the
follewing-considerations consider, inter alia:
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(a) fulfilment of the objectives of Articles 3, 45(2) and 48(2), as well as public policy

objectives under national or Union law;

(b) implementation of a measure adopted pursuant to Article 4 of Decision No
676/2002/EC,;

(c) review of the appropriate implementation of the conditions attached to the right

concerned,
(d) the need to promote, or avoid any distortion of, competition in line with Article 52;

(e) rendering the use of radio spectrum more efficient in light of technological or market

evolution;
(F) the need to avoid severe service disruption.

3. When considering possible renewal of individual rights of use for harmonised radio spectrum
for which the number of rights of use is limited pursuant to paragraph 2, competent authorities
shall conduct an open, transparent and non-discriminatory procedure to-examine-the-criteriatn

paragraph-2, and shall, inparticular; inter alia:
(@) give all interested parties;-reluding-users-and-consumers; the opportunity to express

their views through a public consultation in accordance with article 23; and
(b) clearly state the reasons for such possible renewal.

If as a result of the consultation pursuant to the first subparagraph, there is evidence of market

demand from undertakings other than those holding rights of use for spectrum in the band

concerned, the competent authority shall decide whether to renew-grant-the rights or to organise a

new selection procedure in order to grant the rights of use pursuant to Article 54.

4. A decision to grant a renewal of rights of use for harmonised radio spectrum shall may be
accompanied by a review of the fees attached thereto. Where appropriate, competent authorities
may adjust the fees for the rights of use in compliance with the principles set out in Article 42(1)
and (2).
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| ¥ 2009/140/EC Art. 1.11 (adapted) |
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| ¥ 2002/20/EC (adapted)

Article 17

ctine-authorisat

| ¥ 2009/140/EC Art. 3.10 (adapted) |
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WV 2009/140/EC Art. 1.11 (adapted)
= new

Article 8b51

Transfer or lease of individual rights te > of <X] use X> for <X radio fregueneies
> spectrum <]

1. Member States shall ensure that undertakings may transfer or lease to other undertakings in
accordance with conditions attached to the rights of use ef X> for <X] radio fregueneies

= spectrum <= and in accordance with national procedures individual rights e of use X> for <X
radio fregueneies = spectrum <= in the bands for which this is provided in Union law or in the

implementing measures adopted pursuant to paragraph 3 4 =-er-by-any-other Union-measure-such

aVals 2TalTa aYa) aalala - Broagramme-agobpted-b an aWVA o Al @_

In other bands, Member States may also make provision for undertakings to transfer or lease
individual rights e X> of <X] use > for <X] radio frequencies to other undertakings in accordance

with national procedures.

X> Without prejudice to paragraph 3, <XI £conditions attached to individual rights e > of <X] use
for radio feguensies = spectrum <= shall continue to apply after the transfer or lease, unless
otherwise specified by the competent aatieral authority.
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Member States may also determine that the provisions of this paragraph shall not apply where the
undertaking's individual right to use radio frequencies was initially obtained free of charge.

2. Member States shall ensure that an undertaking's intention to transfer rights e > of <] use

X> for <X] radio fregueneies = spectrum <=, as well as the effective transfer thereof is notified in
accordance with national procedures to the = national regulatory authority and to the <= competent
ratienal authority responsible for granting individual rights of use if different and is made public.
Where > the use of <XI radio fregueney yse = spectrum <= has been harmonised through the
application of the Decision No 676/2002/EC (Radio Spectrum Decision) or other Sommunity

X> Union <] measures, any such transfer shall comply with such harmonised use.

\@new

3. Where undertakings notify their intention to transfer or lease rights of use for radio
spectrum in accordance with paragraph 2 Member States shall allow the such transfer or lease of
rights-of-use-forradio-speetrum where the original conditions attached to the rights of use are
maintained. Without prejudice to the need to ensure the absence of a distortion of competition, in
particular in accordance with Article 52 of this Directive, Member States shall:

(a) submit trading and leasing to the least onerous procedure possible;

(b) following notification by the lessor, not refuse the lease of rights of use for radio spectrum
unless the lessor does not undertake to remain liable for meeting the original conditions
attached to the rights of use;

(c) following a request by the parties, approve the transfer of rights of use for radio spectrum unless
the new holder is unable to meet the original conditions for the right of use.

Points (a) to (c) are without prejudice to the Member States' competence to enforce compliance with
the conditions attached to the rights of use at any time both with regard to the lessor and the lessee,

in accordance with their national law.
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Competent authorities shall facilitate the transfer or lease of rights of use for radio spectrum by
giving timely consideration to any request to adapt the conditions attached to the right and by
ensuring that the rights or the radio spectrum attached thereto may to the best extent be partitioned

or disaggregated.

In view of any transfer or lease of rights of use for radio spectrum, competent authorities shall make
aH details relating to tradable individual rights publicly available in an standardised electronic

format when the rights are created and keep those details as long as the rights exist.

3a. Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to
protect public security and the safe functioning of vital national infrastructure and services in

accordance with Union law

WV 2009/140/EC (adapted)
= new

f43. The Commission may adopt appropriate technical implementing measures decisions to
identify the bands for which rights te B> of <X] use X> for <XI radio frequencies may be transferred
or leased between undertakings. These measures shall not cover frequencies which are used for

broadcasting.

These technical implementing decisions mea
shall be adopted in accordance with the regulatery
= examination < procedure with-serutiny referred to in Article B> 110(4) X1 226331
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4 new

Article 52

Competition

1. [National regulatory authorities} shall promote effective competition and avoid distortions of

competition in the internal market when deciding on the grant, amendment or renewal of rights of

use for radio spectrum for electronic communications services and networks in accordance with this

Directive.

2. When Member States grant, amend or renew rights of use for radio spectrum, their fnational

regulatory authorities} may take appropriate measures such as:

€)) limiting the amount of radio spectrum for which rights of use are granted to any
undertaking, or attaching conditions to such rights of use, such as the provision of
wholesale access, national or regional roaming, in certain bands or in certain groups of
bands with similar characteristics;

(b) reserving, if appropriate in regard to an exceptional situation in the national market, a
certain part of a frequency band or group of bands for assignment to new entrants;

(©) refusing to grant new rights of use for radio spectrum or to allow new radio spectrum uses
in certain bands, or attaching conditions to the grant of new rights of use for radio
spectrum or to the authorisation of new radio spectrum uses, in order to avoid the distortion
of competition by any assignment, transfer or accumulation of rights of use;

(d) prohibiting or imposing conditions on transfers of rights of use for radio spectrum, not
subject to national or Union merger control, where such transfers are likely to result in
significant harm to competition;

(e) amending the existing rights in accordance with this Directive where this is necessary to
remedy ex post a distortion of competition by any transfer or accumulation of rights of use
for radio spectrum.
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f National regulatory authorities} shall, taking into account market conditions and available
benchmarks, base their decision on an objective and forward-looking assessment of the-market
competitive-conditions-and-ef whether such measures are necessary to maintain or achieve effective
competition and of the likely effects of such measures on existing and future investments by market

operators in particular for network roll-out.

3. When applying paragraph 2, national regulatory authorities shall act in accordance with the
procedures provided in Articles 18, 19, 23 fand 35] of this Directive.

SECTION 3 PROCEDURES

Article 53

[Coordinated timing of assignments}

1. fMember States shall cooperate in #a-order to coordinate the use of harmonised radio spectrum,

in particular in bands for which the technical conditions have been harmonised in order to

enable their use for wireless broadband, in the Union and taking due account of the different

national market situations.,

epinion—by-way-of an-implementing-measure-decision—This may include identifying

{a)-establish one, or, where appropriate, several common maximum dates by which the use of

specific _harmonised radio spectrum bands shall be authorised.
AV a v N an a) aYalla N N
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[2. In bands for which the technical conditions have been harmonised in order to enable their
use for wireless broadband, Member States shall allow the use of radio spectrum, and, if
necessary, adopt any general authorisation or grant individual rights as soon as possible and
at the latest two years from the adoption of harmonised technical conditions pursuant to
Article 4 of Decision N°676/2002/EC, unless the relevant decision specifies otherwise.

3. A Member State may however delay the two year deadline provided for in paragraph 2 for
a specific band:

(a) to the extent justified by a restriction to the usage of that band imposed on general
interest grounds as allowed under Article 45(5)(a) or (d), and

(b) to the extent necessary and for up to another two years in case of

- lack of market demand, without prejudice to Article 45(3);

- unresolved cross-border coordination issues resulting in harmful interference;

- financial costs of transition exceeding the expected revenue generated by award
procedure;

- needs for national security and defense;

- force majeure.]

| ¥ 2002/20/EC (adapted)

Article Z54

X> Procedure for limiting the number of rights of use to be granted for radio spectrum <Xl

WV 2009/140/EC Art. 3.5(a) (adapted)
= new

1. > Without prejudice to ary-implementing-act-adopted-pursuantte Article 53, <] wM¢here a
Member State = concludes that a right to use radio spectrum cannot be granted pursuant-to-Article

46-<= under a general authorisation> and where it considers <X is-eensidering whether to limit
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shall inter alia:

WV 2002/20/EC (adapted)
= new

(@) = clearly state the reasons for limiting the rights of use, in particular < X by
giving <X give due weight to the need to maximise benefits for users and to facilitate the
development of competition = , and review the limitation at regular intervals or at the
reasonable request of affected undertakings < ;

(b) give all interested parties, including users and consumers, the opportunity to express
their views on any I|m|tat|on x> through a publlc consultatlon <X] in accordance with
Article 236 A . In the case of harmonised
radio spectrum, thls publlc consultatlon shaII start W|th|n Six twelve months of the adoption
of the implementing measure under Decision No 676/2002/EC unless technricat objective
reasons therein require a longer deadline < ;
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4 new

2. When a Member State concludes that the number of rights of use has to be limited, it shall elearly
define and justify the objectives pursued with the selection procedure, and where possible quantify
them;-givi i i jecti

. The objectives
that the Member State may set out with a view to design the specific selection procedure shall, in
addition to promoting competition, be limited to ene-ermere-of the following:

(a) promoting coverage;

(b) ensuring the required quality of service;

(c) promoting eempetition efficient use of spectrum; and

(d) promoting innovation and business development;-and.

The fnational regulatory authority} shall clearly define and justify the choice of the selection
procedure, including any preliminary phase to access the selection procedure. H-shal-also-clearly

WV 2009/140/EC Art. 3.5(a) (adapted)
= Nnew

3. &3 X> Member States shall <X publlsh any deC|3|on :> on the selectlon procedure chosen and the

related elements conditions < 2

x> clearly <] statlng the reasons therefor- Ehacnel—heW—|t—has—teckeh—tnte—aeeetjmt—the—neeasutﬁe
A . It shall also publish the

condltlons that WI|| be attached to the rlghts of use. <2:'
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WV 2002/20/EC (adapted)
= new

4 {&) Aafter having determined the procedure, X> the Member State shall <X] invite applications
for rights of use; ard

52. Where a Member State concludes that further rights of use for radio = spectrum < freguencies
= or a combination of different types of rights < can be granted, =-taking-irto-consideration
advanced-methodsforprotectionagainst-harmful-interference—<= it shall publish that conclusion
and = initiate the process of granting < #awite-appheations—for such rights.

WV 2009/140/EC Art. 3.5(b) (adapted)
= new

63. Where the granting of rights of use for radio = spectrum < fregueneies needs to be limited,
Member States shall grant such rights on the basis of selection criteria =-and a procedure
determined-by-their-nationalregulatory-autheritiespursuant-te-Artiele-35-< which must be
objective, transparent, non-discriminatory and proportionate. Any such selection criteria must give
due weight to the achievement of the objectives & }
Directive} and efthe requirements of Articles 3, 4, 28 and 459 efthatDirective.
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WV 2002/20/EC
=, 2009/140/EC Art. 3.5(c)
= new

84. Where competitive or comparative selection procedures are to be used, Member States may
extend the maximum period of six weeks referred to in Article 48(6) 5633 for as long as necessary to
ensure that such procedures are fair, reasonable, open and transparent to all interested parties, but by

no longer than eight months =--subject-to-any-specific-timetable-established-pursuant to-Article
534

Those time limits shall be without prejudice to any applicable international agreements relating to
the use of radio = spectrum < fregueneies and satellite coordination.

95. This Article is without prejudice to the transfer of rights of use for radio = spectrum <
fregueneies in accordance with =»; Article 5195 € of this Directive2002R2HEC{Framewerk

\@new

CHAPTER I1I

DEPLOYMENT AND USE OF WIRELESS NETWORK EQUIPMENT

Article 55

Access to radio local area networks

1. Competent authorities shall allow the provision of access through radio local area networks to a
public communications network as well as the use of the harmonised radio spectrum for that

provision, subject only to applicable general authorisation conditions relating to radio spectrum

use.
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Where that provision is not eemmerctabin-charaeter part of an economic activity or is ancillary to

another eemmereial economic activity or public service which is not dependent on the conveyance
of signals on those networks, any undertaking, public authority or end-user providing such access
shall not be subject to any general authorisation for the provision of electronic communications
networks or services pursuant to Article 12, to obligations regarding end-users rights pursuant to
Title 111 of Part 111 of this Directive nor to obligations to interconnect their networks pursuant to
Article 59 (1).

Without prejudice to Article 12 of Directive 200/31, Eend-users allowing third party access to

their internet access service en-a-non-commercial-basisto-third parties-as-set oyt underthis
article otherwise than as part of their economic activity shall not, by virtue of providing such

access, be liable for any use of that access nor for information transmitted by such parties

over that access.

2. Competent authorities shall not prevent providers of public communications networks or publicly
available electronic communications services from allowing access to their networks to the public,
through radio local area networks, which may be located at an end-user's premises, subject to
compliance with the applicable general authorisation conditions and the prior informed agreement

of the end-user.

the-Couneil.*-competent Competent authorities shall ensure that providers of public

communications networks or publicly available electronic communications services do not

unilaterally restriet-prevent end-users from:

a) theright-of-end-users-to-accede-to accessing radio local area networks of their choice provided
by third parties; or

b) the-right-of end-users-te-allow allowing reciprocally or more generally accessing te the networks
of such providers by other end-users through radio local area networks, including on the

basis of third-party initiatives which aggregate and make publicly accessible the radio local
area networks of different end-users.
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4. Competent authorities shall not restriet prevent the-right-ef-end-users from allowing te-aHow

reciprocally or more generally access to their radio local area networks by other end-users,
including on the basis of third-party initiatives which aggregate and make the radio local area

networks of different end-users publicly accessible.

5. Competent authorities shall not restrict the provision of access to radio local area networks to the

public:

() by public autherities-sector bodies on or in the-immediate public spaces close to vicirity—-of
premises occupied by such public autherities—sector bodies, when that provision is
ancillary to the public services provided on those premises;

(b) by initiatives of non-governmental organisations or public autherities-sector bodies to aggregate
and make reciprocally or more generally accessible the radio local area networks of
different end-users, including, where applicable, the radio local area networks to which
public access is provided in accordance with point (a).
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Article 56

Deployment and operation of small-area wireless access points

1. Without prejudice to the application of the essential requirements of Directive
2014/53/EU° | to the competence of Member States to establish binding rules regarding the

potection of the environment and human health against electromagnetic fields, and to the

authorisation regime applicable for the use of the relevant radio spectrum, competent
Competent authorities may only subject shal-alew-the deployment, connection and operation of
unebtrusive small-area wireless access points underthe to a general authorisation, which shall
include all relevant requirements and conditions thereof, unless individual authorisation is
properly justified in exceptional cases defined in advance, in which case such individual
authorisation shall be granted within four months from receipt of the request.-regime-and-shat

10 Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on
the harmonisation of the laws of the Member States relating to the making available on the
market of radio equipment and repealing Directive 1999/5/EC
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operation-of small-area-wireless-aceesspoints;-which-Member States shall define in advance any

applicable restrictions in terms of size, power, visual impact and electromagnetic

characteristics, for small area wireless access points. Technical characteristics for the design,
deployment and operation of small-area wireless access points shall at a minimum comply with

the requirements of Directive 2013/35/EU™" and take account of the thresholds defined in Council

Recommendation No 1999/519/EC." Fhe-Commission-shall-specify-those-technical-characteristics

different-local-contexts: Any imposition of a more stringent threshold shall be duly justified in

advance.

B Directive 2013/35/EU of the European Parliament and of the Council of 26 June 2013 on the

minimum health and safety requirements regarding the exposure of workers to the risks

arising from physical agents (electromagnetic fields) (20th individual Directive within the

meaning of Article 16(1) of Directive 89/391/EEC) and repealing Directive 2004/40/EC (OJ

L 179, 29.6.2013, p. 1).

Recommendation 1999/519/EC of the Council of 12 July 1999 on the limitation of exposure

of the general public to electromagnetic fields (0 Hz to 300 GHz) (OJ L 1999, 30.7.1999, p.

59).

B Directive 2014/53/EU of the European Parliament and of the Council of 16 April 2014 on
the harmonisation of the laws of the Member States relating to the making available on the
market of radio equipment and repealing Directive 1999/5/EC (OJ L 153, 22.5.2014, p.62)

12
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3. Without prejudice to any commercial agreements, the Fhe small-area wireless access points

shall not be subject to any fees or charges going beyond the administrative charge that may be
associated to the general authorisation in accordance with Article 16.
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CHAPTERIII

ACCESS AND INTERCONNECTION

Article 559

Powers and responsibilities of the national regulatory authorities with regard to access and

interconnection

WV 2009/140/EC Art. 2.3(a)
= new

1. National regulatory authorities shall, acting in pursuit of the objectives set out in Article 3 8of

, encourage and where appropriate ensure, in

accordance with the provisions of this Directive, adequate access and interconnection, and the
interoperability of services, exercising their responsibility in a way that promotes efficiency,
sustainable competition, = the deployment of very high capacity networks <, efficient investment
and innovation, and gives the maximum benefit to end-users. = They shall provide guidance and
make publicly available the procedures applicable to gain access and interconnection to ensure that
small and medium-sized enterprises and operators with a limited geographical reach can benefit

from the obligations imposed. <

WV 2002/19/EC (adapted)
= new

In particular, without prejudice to measures that may be taken regarding undertakings with
significant market power in accordance with Article 866, national regulatory authorities shall be

able to impose:

(a) to the extent that is necessary to ensure end-to-end connectivity, obligations on
X> those <XI undertakings = that are subject to general authorisation < X> and <X] that
control access to end-users, including in justified cases the obligation to interconnect their
networks where this is not already the case;
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WV 2009/140/EC Art. 2.3(a) amended by
Corrigendum, OJ L 241, 10.9.2013, p. 8
= new

(ab) in justified cases and to the extent that is necessary, obligations on those undertakings
= that are subject to general authorisation < and that control access to end-users to make
their services interoperable;

4 new

(c) in justified cases, obligations on providers of number-independent interpersonal
communications services to make their services interoperable, namely where access to
emergency services or end-to-end connectivity between end-users is endangered due to a
lack of interoperability between interpersonal communications services.

| ¥ 2002/19/EC

(db) to the extent that is necessary to ensure accessibility for end-users to digital radio and
television broadcasting services specified by the Member State, obligations on operators to
provide access to the other facilities referred to in Annex Il, Part Il on fair, reasonable and
non-discriminatory terms.

\@new

The obligations referred to in point (c) of the second subparagraph may only be imposed:

(i) to the extent necessary to ensure interoperability of interpersonal communications
services and may include obligations relating to the use and implementation of standards or
specifications listed in Article 39(1) or of any other relevant European or international
standards; and

(i1) where the Commission, on the basis of a report that it had requested from BEREC, has
found an appreciable threat to effective access to emergency services or to end-to-end
connectivity between end-users within one or several Member States or throughout the
European Union and has adopted implementing measures specifying the nature and scope
of any obligations that may be imposed, in accordance with the examination procedure
referred to in Article 110(4).
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4 new

2. National regulatory authorities shall impose obligations upon reasonable request to grant access
to wiring and cables inside buildings or up to the first concentration or distribution point where that
point is located outside the building, on the owners of such wiring and cable or on undertakings that
have the right to use such wiring and cables, where this is justified on the grounds that replication of
such network elements would be economically inefficient or physically impracticable. The access
conditions imposed may include specific rules on access, transparency and non-discrimination and
for apportioning the costs of access, which, where appropriate, are adjusted to take into account risk

factors.

National regulatory authorities may extend to those owners or undertakings the imposition of such
access obligations, on fair and reasonable terms and conditions, beyond the first concentration or
distribution point to a concentration point as close as possible to end-users, to the extent strictly
necessary to address insurmountable economic or physical barriers to replication in areas with

lower population density.

National regulatory authorities shall not impose obligations in accordance with the second

subparagraph where:

(a) a viable and similar alternative means of access to end-users is made available to any
undertaking, provided that the access is offered on fair and reasonable terms and conditions
to a very high capacity network by an undertaking meeting the criteria listed in Article 77
paragraphs (a) and (b); and

(b) in the case of recently deployed network elements, in particular by smaller local
projects, the granting of that access would compromise the economic or financial viability
of their deployment.
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3. Without prejudice to Article 30, Member States shall ensure that fnational regulatory
authorities} have the power to impose on undertakings providing or authorised to provide electronic
communications services or networksa-case-of duly-demonstrated fallure of such-an

spectrum; obligations in relation to the sharing of passive or active infrastructure which rely on
the use of radio spectrum,_to-e¥ the sharing of radio spectrum in a specific area, or ;
obligatiens-to eenelude localised roaming access, provided that this possibility has been clearly
set out when granting the rights of use for radio spectrum and is agreements—or-thejointrol-

a N N a a a\ Nnaca a aYall Fa' alda NN-O a a AN N a\ ala ala a
oot O v v v Ci v O oot 1o v v

speetrum, in compliance with Union law..-where-itisjustified-on-the-grounds-that;

fNational regulatory authorities} may only impose such obligations in case of duly

demonstrated failure by undertakings to comply with any of the conditions attached to their

rights of use for radio spectrum and after the national regulatory authorities have been

consulted with regard to the need to avoid distortion of competition.

Any obligation imposed on undertakings pursuant to the first subparagraph shall be limited
to specific geographical areas where provided that thispossibility-has beenclearly defined

thatinthe-area-subject to-such-obligations; the market-driven deployment of infrastructure
for the provision of services or networks which rely on the use of radio spectrum is subject to

very significant economic or physical obstacles, and the_available connectivity is therefore

severely deficient or inexistent-absent.

National regulatory authorities shall have regard to:

(a) the need to maximise connectivity throughout the Union and in particular territorial
areas;
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(b) the efficient use of radio spectrum;
(c) the technical feasibility of sharing and associated conditions;
(d) the state of infrastructure-based as well as service-based competition;

(e) the possibility to significantly increase choice and higher quality of service for end-
Users;

(F) technological innovation;

(9) the overriding need to support the incentive of the host to roll out the infrastructure in
the first place.

Such sharing, access or coordination obligations shall be subject to agreements concluded on the
basis of fair and reasonable terms and conditions. In the event of dispute resolution, national
regulatory authorities may inter alia impose on the beneficiary of the sharing or access obligation,

the obligation to share its spectrum with the infrastructure host in the relevant area.}

WV 2009/140/EC Art. 2.3(b) (adapted)
= Nnew

42. Obligations and conditions imposed in accordance with paragraph 1 = ,2 and 3 <= shall be
objective, transparent, proportionate and non-discriminatory, X> they <x] ard shall be implemented
in accordance with the procedures referred to in Articles 236, £32 and #a33efDirective200221/EC
ramework Diroctive) = . National regulatory authorities shall assess the results of such
obligations and conditions within five years from the adoption of the previous measure adopted in
relation to the same operators and whether it would be appropriate to withdraw or amend them in
the light of evolving conditions. National regulatory authorities shall notify the outcome of their

assessment in accordance with the same procedures <.

| ¥ 2009/140/EC Art. 2.3(d) (adapted) |

53. With regard to access and interconnection referred to in paragraph 1, Member States shall

ensure that the national regulatory authority is empowered to intervene at its own initiative where

justified in order to secure the policy objectives of Article 3

Birectivey, in accordance with the provisions of this Directive and the procedures referred to in
Articles 236 and 32#, 2628 and 2% 27
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4 new

6. By [entry into force plus 18 months] in order to contribute to a consistent definition of the
location of network termination points by national regulatory authorities, BEREC shall, after
consulting stakeholders and in close cooperation with the Commission, adopt guidelines on
common approaches to the identification of the network termination point in different network
topologies. National regulatory authorities shall take utmost account of those guidelines when
defining the location of network termination points.
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