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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE DELEGATED ACT

Directive (EU) 2016/97 of 20 January 2016 on insurance distribution ("IDD") replaces
Directive 2002/92/EC of 9 December 2002 on insurance mediation. It provides an updated
harmonised legal framework governing the rules applicable to the distribution of insurance
and reinsurance products, including insurance-based investment products.

IDD aims at enhancing protection of consumers and retail investors buying insurance
products or insurance-based investment products by ensuring a greater transparency of
insurance distributors with regard to the price and costs of their products, better and more
comprehensible product information and improved conduct of business rules, in particular
with regard to advice. The new rules will be applicable to all distribution channels, including
direct sales by insurance companies to create a level playing field for all distributors and
guarantee uniform high standards of protection for consumers.

IDD provides a specific chapter with additional conduct of business requirements for the sale
of insurance-based investment products. These rules are necessary to guarantee a consistent
standard of protection for retail investors. Insurance-based investment products are often sold
as potential alternatives or substitutes to retail investment products sold under Directive
2014/65/EU ("MIFID 11"). To avoid regulatory arbitrage, IDD contains specific provisions on
preventing and managing conflicts of interests, disclosing costs and charges for the customers,
accepting commissions and other third party payments (inducements) and providing
investment-related advice. These provisions are largely aligned with the standards set under
MiFID II.

The present Delegated Regulation is based on three empowerments in the chapter on
additional conduct of business requirements for the sale of insurance-based investment
products. It aims at specifying the criteria and practical details for the application of the rules
on conflicts of interest, on inducements and on the assessment of suitability and
appropriateness. To ensure coherence and facilitate a comprehensive view of the rules
applicable insurance-based investment products, it appears appropriate to combine the
delegated acts under the three empowerments in the present Delegated Regulation.

2. CONSULTATIONS PRIOR TO THE ADOPTION OF THE ACT

The Commission mandated EIOPA to provide it with technical advice on possible delegated
acts concerning IDD. On 24 February 2016, the Commission services sent a formal request
for technical advice to EIOPA on possible delegated acts under IDD.

On 4 July 2016, EIOPA published a consultation paper on its technical advice on possible
delegated acts concerning IDD. By 3 October 2016, EIOPA received 53 responses. On 23
September 2016, EIOPA conducted a public hearing on its draft technical advice for
delegated acts under IDD.

EIOPA delivered its technical advice on 1 February 2017. The present Delegated Regulation
is based on the technical advice provided by EIOPA. It deviates from the technical advice in
the following points of detail: (1) In the indicative list of situations to be taken into account as
minimum criteria for the assessment of conflicts of interest (Article 3(3)), the Delegated
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Regulation omits a point mentioning specifically the reception of monetary or non-monetary
benefits in order to better reflect differences in the treatment of inducements in IDD and
MIFID I1. The list provides, however, a more general point covering conflicts of interest due
to all forms of financial gains to the potential detriment of the customer. (2) In the provision
on inducements (Article 8), the Delegated Regulation differs from the technical advice in the
form of presentation of the non-exhaustive list of criteria deemed relevant for the assessment
of a possible detrimental impact on the quality of the service to the customer and by omitting
a provision on organisational requirements. This is due to the limitation of the Commission
empowerment in Article 29(4) IDD which covers only the specification of “the criteria for
assessing whether inducements paid or received by an insurance intermediary or an insurance
undertaking have a detrimental impact on the quality of the relevant service to the customer™.

Together with the technical advice, EIOPA submitted its impact assessment, including the
analysis of costs and benefits related to the delegated acts™.

The Commission services had numerous meetings with different stakeholders to discuss the
future delegated acts under IDD throughout 2016 and in the first half of 2017. The
Commission services have also several exchanges with Members of the ECON Committee of
the European Parliament and held several meetings of the Expert Group on Banking,
Insurance and Payments (Insurance Formation) (EGBPI), during which the delegated acts
were discussed. In June 2017, the EGBPI members were consulted on the legal text of the
draft Delegated Regulation. These consultation processes brought a broad consensus on the
main content of this Delegated Regulation.

The draft Delegated Regulation was published for feedback on the Better Regulation Portal on
20 July 2017. Feedback from 24 interested parties was received by means of electronic form
by the deadline of 17 August 2017. The comments reflected mostly positions already
expressed by the interested parties during the consultation phase described above which had
been taken into consideration in the drawing-up of the draft Delegated Regulation. Requests
for more prescriptive rules on inducements and for confirmation or clarification of rules and
principles already expressed in the Directive could not be taken into account due to the
limitations of the Commission empowerment. Further comments identifying technical errors
and inconsistencies were taken into consideration and resulted in technical improvements of
the legislative draft (see, for example, the presentation of the list of procedures and measures
under the conflicts of interest policy in Article 5(1)).

3. LEGAL ELEMENTS OF THE DELEGATED ACT

Chapter I Scope and definitions

This chapter sets out the limitation of the scope to insurance distribution activities in relation
to the sale of insurance-based investment products and includes definitions in relation to the
concept of "relevant person” for the purposes of the rules on conflicts of interest and the terms
"inducement” and "inducement scheme™.

Chapter IlI: Conflicts of interest and inducements

Technical Advice on possible delegated acts concerning the Insurance Distribution Directive,
EIOPA-17/048, 1 February 2017, available here: https://eiopa.europa.eu/Publications/Consultations/
EIOPA%20Technical%20Advice%200n%20the%201DD.pdf.
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With regard to conflicts of interest, the provisions of IDD are closely aligned with those of
MIFID Il. Consequently, the relevant rules in the present Delegated Regulation follow closely
the conflict of interest rules in the Commission Delegated Regulation on MiFID 112, They
consist of an article on the identification of conflicts of interest, describing certain situations
which should be taken into account in the assessment of conflicts of interest, followed by
provisions on conflicts of interest policy which detail the organisational measures to be taken
by insurance intermediaries and insurance undertakings to manage a conflict of interest.

Both MIFID Il and IDD provide rules framing the payment of "inducements”, i.e. fees,
commissions or non-monetary benefits paid or provided by any party except the customer.
This includes typically commissions paid by insurance companies to insurance agents. There
are, however, differences between the rules in IDD and MiFID II.

Under IDD, the payment of inducements is only allowed if it "(a) does not have a detrimental
impact on the quality of the relevant service to the customer; and (b) does not impair
compliance with the insurance intermediary's or insurance undertaking's duty to act honestly,
fairly and professionally in accordance with the best interests of its customers".

The Commission is empowered to specify, inter alia, "the criteria for assessing whether
inducements paid or received by an insurance intermediary or an insurance undertaking have
a detrimental impact on the quality of the relevant service to the customer”.

The rules on inducements are based on the principle of an overall assessment, requiring
insurance intermediaries and insurance undertakings to "assess all relevant factors which
increase or decrease the risk of detrimental impact on the quality of the relevant service to the
customer”. In line with the empowerment, they provide a list of criteria for assessing whether
inducements paid or received by an insurance intermediary or an insurance undertaking
increase the risk of a detrimental impact on the quality of the relevant service.

Chapter I11: Assessment of suitability and appropriateness

The rules in IDD on the provision of advice in the distribution of insurance-based investment
products are largely identical with the corresponding provisions of MiFID Il. Consequently,
as in the chapter on conflicts of interest, the present Delegation Regulation follows mostly the
Commission Delegated Regulation under MiFID I1.

The provisions describe the detailed conditions for the assessment of suitability which applies
in the case of sales with advice and the assessment of appropriateness to be applied in sales
where the customer, in conformity with the applicable national law requires no advice.

Under IDD, Member States have the option to allow sales without even an assessment of
appropriateness with regard to so-called non-complex products. The definition of such
products follows largely the corresponding rules of MiFID Il. The Commission is empowered
to specify the criteria for non-complex insurance-based investment products. The relevant
article of this Delegated Regulation is based on the corresponding provision in the
Commission Delegated Regulation under MiFID Il. However, in order to accommodate the

Commission Delegated Regulation (EU) 2017/565 of 25 April 2016 supplementing Directive
2014/65/EU of the European Parliament and of the Council as regards organisational requirements and
operating conditions for investment firms and defined terms for the purposes of that Directive, OJ L 87,
31.3.2017, p. 1.
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specific structures of insurance products it provides an additional condition concerning the
existence of a guarantee. For the remaining part, the conditions are largely following the rules

under MIFID Il. The same applies to the final articles on reporting to customers and retention
of records.
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COMMISSION DELEGATED REGULATION (EU) .../...

of 21.9.2017

supplementing Directive (EU) 2016/97 of the European Parliament and of the Council
with regard to information requirements and conduct of business rules applicable to the

distribution of insurance-based investment products

(Text with EEA relevance)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Directive (EU) 2016/97 of the European Parliament and of the Council of 20
January 2016 on insurance distribution®, and in particular Article 28(4), Article 29(4) and
Avrticle 30(6) thereof,

Whereas:

1)

)

(3)

Directive (EU) 2016/97 provides for a set of specific standards aimed at addressing
insurance-based investment products, in addition to the conduct of business standards
laid down for all insurance products.

Directive (EU) 2016/97 empowers the Commission to adopt delegated acts to further
specify criteria and practical details for the application of that specific set of rules. The
relevant empowerments concern the rules on conflicts of interest, on inducements and
on the assessment of suitability and appropriateness. To ensure the coherent
application of the provisions adopted on the basis of those empowerments and to
ensure that market participants and competent authorities as well as investors are
provided with a comprehensive understanding and easy access to those provisions, it is
desirable to include them in a single legal act. The form of a Regulation ensures a
coherent framework for all market operators and is the best possible guarantee for a
level playing field, uniform conditions of competition and an appropriate standard of
consumer protection.

The circumstances and situations to be taken into account for the purposes of
determining the types of conflicts of interest which may damage the interests of
customers or potential customers should cover cases where the insurance intermediary
or insurance undertaking is likely to make a financial gain or avoid a financial loss to
the detriment to the customer. However, in such situations, it should not be sufficient
that the insurance intermediary or insurance undertaking may realise a benefit if this
does not result specifically in a detrimental impact for the customer, or that one

OJ L 26, 2.2.2016, p. 19.
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(4)

(5)

(6)

(7)

(8)

customer to whom the insurance intermediary or insurance undertaking owes a duty
may make a gain or avoid a loss without there being a concomitant detrimental impact
to another such customer.

To avoid unnecessary administrative burdens while ensuring an appropriate level of
customer protection, the organisational measures and procedures to manage conflicts
of interest should be carefully adapted to the size and activities of the insurance
intermediary or insurance undertaking and of the group to which they may belong, and
to the risk of damage to the interests of the customer. A non-exhaustive list of possible
measures and procedures should be laid down in order to give guidance to insurance
intermediaries and insurance undertakings as regards the measures and procedures that
should normally be taken into consideration to manage conflicts of interests. Because
of the variety of business models the proposed measures and procedures might not be
of relevance for all insurance intermediaries and insurance undertakings. They might,
in particular, not be appropriate for small insurance intermediaries and their limited
scope of business. In such cases, insurance intermediaries or insurance undertakings
should be able to adopt alternative measures and procedures that are more suitable to
ensure, in their particular situation, that the distribution activities are carried out in
accordance with the best interest of the customer.

While disclosure of specific conflicts of interest is required under Directive (EU)
2016/97, it should be a measure of last resort to be used only where the organisational
and administrative arrangements are not sufficient to ensure, with reasonable
confidence, that risks of damage to the interests of the customer will be prevented
since over-reliance on disclosure may result in a lack of effective protection of the
customer's interests. The disclosure of conflicts of interest by an insurance
intermediary or an insurance undertaking cannot exempt it from the obligation to
maintain and operate the organisational and administrative arrangements which are the
most effective means of preventing damage to customers.

To facilitate the practical implementation of the standards set by the Directive, the
criteria for the assessment of inducements paid or received by insurance intermediaries
and insurance undertakings should be set out in more detail. For this purpose, a non-
exhaustive list of criteria deemed relevant for the assessment of a possible detrimental
impact on the quality of the service to the customer should be provided as guidance to
ensure an appropriate standard of customer protection.

The suitability assessment set out in Article 30(1) of Directive (EU) 2016/97 and the
appropriateness assessment set out in Article 30(2) of that Directive are different in
scope with regard to the distribution activities to which they relate, and have different
functions and characteristics. It is therefore necessary to clearly specify the standards
and requirements to be complied with in obtaining the information required for each of
those assessments and in conducting the assessments. It should also be clarified that
the assessments of suitability and appropriateness are without prejudice to the
obligation, for insurance intermediaries and insurance undertakings, to specify, prior
to the conclusion of any insurance contract, on the basis of information obtained from
the customer, the demands and needs of that customer.

The suitability assessment should be performed not only in relation to
recommendations to buy an insurance-based investment product, but for all personal
recommendations made during the life-time of that product, as such situations may
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(9)

(10)

(11)

(12)

(13)

imply advice on financial transactions which should be based on a thorough analysis
of the knowledge and experience and the financial situation of the individual
customer. The need for a suitability assessment is particularly strong as regards
decisions to switch the underlying investment assets or to hold or sell an insurance-
based investment product.

Since the market exposure of insurance-based investment products depends largely on
the choice of underlying investment assets, such a product may be unsuitable for the
customer or potential customer due to the risks of those assets, the type or
characteristics of the product or the frequency of switching of underlying investment
assets. It might also be unsuitable where it would result in an unsuitable portfolio of
underlying investments.

Insurance intermediaries and insurance undertakings should remain responsible for
performing suitability assessments where advice on insurance-based investment
products is provided in whole or in part through an automated or semi-automated
system since such systems are providing personal investment recommendations which
should be based on a suitability assessment.

To ensure an appropriate standard of advice with regard to the long-term development
of the product, insurance intermediaries or insurance undertakings should include in
the suitability statement, and draw customers' attention to, information on whether the
recommended insurance-based investment products are likely to require the customer
to seek a periodic review of their arrangement.

As the assessment of appropriateness has, in principle, to be conducted in all cases
where insurance-based investment products are sold without advice, insurance
intermediaries and insurance undertakings should perform such an assessment in all
situations where, in conformity with the applicable rules of national law, the customer
requires a sale without advice and where the conditions of Article 30(3) of Directive
(EU) 2016/97 are not met. In cases where a suitability assessment cannot be performed
because the necessary information about the customer's financial situation and
investment objectives cannot be obtained, the customer might agree, in conformity
with the applicable rules of national law, to proceed with concluding the contract as a
sale without advice. However, in order to ensure that the customer has the necessary
knowledge and experience in order to understand the risks involved, an assessment of
appropriateness should be required in such situations, unless the conditions of
Article 30(3) of Directive (EU) 2016/97 are met.

For the purposes of point (a)(ii) of Article 30(3) of Directive (EU) 2016/97, criteria
should be set for the assessment of whether an insurance-based investment product
that does not meet the conditions set out in point (a)(i) of Article 30(3) of Directive
(EVU) 2016/97 might nevertheless be considered a non-complex product. In that
context, the provision of guarantees can play an important role. Where an insurance-
based investment product provides a guarantee at maturity that covers at least the total
amount paid by the customer, excluding legitimate costs, such guarantee limits
significantly the extent to which the customer is exposed to market fluctuations. It may
therefore be justified to consider such a product, subject to further conditions, as a
non-complex product for the purposes of Article 30(3) of Directive (EU) 2016/97.
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(14) Directive (EU) 2016/97 is aimed at minimum harmonisation and does therefore not
preclude Member States from maintaining or introducing more stringent provisions in
order to protect customers, provided that such provisions are consistent with Union
law. Any provisions adopted by the Commission for the purposes of further specifying
the requirements laid down in Directive (EU) 2016/97 should therefore be designed in
a way that allows Member States to maintain stricter provisions in their national laws.

(15) In order to allow competent authorities and insurance professionals to adapt to the new
requirements contained in this Regulation, the starting date of application of this
Regulation should be aligned with the entry into application of the national measures
transposing Directive (EU) 2016/97.

(16) The European Insurance and Occupational Pensions Authority, established by
Regulation (EU) No 1094/2010 of the European Parliament and of the Council®, has
been consulted for technical advice®,

HAS ADOPTED THIS REGULATION:

Chapter |
Scope and definitions

Article 1
Scope

This Regulation shall apply to insurance distribution in relation to the sale of insurance-based
investment products carried out by insurance intermediaries or insurance undertakings.
Article 2
Definitions

For the purposes of this Regulation, the following definitions shall apply:

1) ‘relevant person' in relation to an insurance intermediary or insurance undertaking,
means any of the following:

(@) a director, partner or equivalent, or manager of the intermediary or
undertaking, where applicable;

(b) an employee of the insurance intermediary or insurance undertaking, as well as
any other natural person whose services are placed at the disposal and under

4 Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Insurance and Occupational Pensions
Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC
(OJ L 331, 15.12.2010, p. 48).

Technical Advice on possible delegated acts concerning the Insurance Distribution Directive,
EIOPA-17/048, 1 February 2017, available here: https://eiopa.europa.eu/Publications/Consultations/
EIOPA%20Technical%20Advice%200n%20the%201DD.pdf.
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()

©)

the control of the insurance intermediary or insurance undertaking and who is
involved in the distribution of insurance-based investment products;

(c) a natural person who is directly involved in the provision of services to the
insurance intermediary or insurance undertaking under an outsourcing
agreement for the purpose of the distribution by the intermediary or
undertaking of insurance-based investment products;

‘inducement’ means any fee, commission, or any non-monetary benefit provided by
or to such an intermediary or undertaking in connection with the distribution of an
insurance-based investment product, to or by any party except the customer involved
in the transaction in question or a person acting on behalf of that customer;

'inducement scheme' means a set of rules governing the payment of inducements,
including the conditions under which the inducements are paid.

Chapter 11
Conflicts of interest and inducements

Article 3
Identification of conflicts of interest

For the purposes of identifying, in accordance with Article 28 of Directive (EU)
2016/97, the types of conflicts of interest that arise in the course of carrying out any
insurance distribution activities related to insurance-based investment products and
which entail a risk of damage to the interests of a customer, insurance intermediaries
and insurance undertakings shall assess whether they, a relevant person or any person
directly or indirectly linked to them by control, have an interest in the outcome of the
insurance distribution activities, which meets the following criteria:

(a) itisdistinct from the customer's or potential customer's interest in the outcome
of the insurance distribution activities;

(b) it has the potential to influence the outcome of the distribution activities to the
detriment of the customer.

Insurance intermediaries and insurance undertakings shall proceed in the same way
for the purposes of identifying conflicts of interest between one customer and
another.

For the purposes of the assessment pursuant to paragraph 1, insurance intermediaries
and insurance undertakings shall take into account, by way of minimum criteria, the
following situations:

(a) the insurance intermediary or insurance undertaking, a relevant person or any
person directly or indirectly linked to them by control is likely to make a

financial gain, or avoid a financial loss, to the potential detriment of the
customer;
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(b) the insurance intermediary or insurance undertaking, a relevant person or any
person directly or indirectly linked to them by control has a financial or other
incentive to favour the interest of another customer or group of customers over
the interest of the customer;

(c) the insurance intermediary or insurance undertaking, a relevant person or any
person directly or indirectly linked by control to an insurance intermediary or
an insurance undertaking is substantially involved in the management or
development of insurance-based investment products, in particular where such
a person has an influence on the pricing of those products or their distribution
costs.

Article 4
Conflicts of interest policy

For the purposes of Article 27 of Directive (EU) 2016/97, insurance intermediaries
and insurance undertakings shall be expected to establish, implement and maintain
an effective conflicts of interest policy set out in writing and appropriate to their size
and organisation and the nature, scale and complexity of their business.

Where the insurance intermediary or insurance undertaking is a member of a group,
the policy shall also take into account any circumstances, of which the insurance
intermediary or insurance undertaking is or should be aware, which may give rise to
a conflict of interest arising as a result of the structure and business activities of other
members of the group.

The conflicts of interest policy established in accordance with paragraph 1 shall
include the following content:

(@) with reference to the specific insurance distribution activities carried out, the
circumstances which constitute or may give rise to a conflict of interest
entailing a risk of damage to the interests of one or more customers;

(b) procedures to be followed and measures to be adopted in order to manage such
conflicts and prevent them from damaging the interests of the customer.
Article 5

Procedures and measures under the conflicts of interest policy

The procedures and measures referred to in Article 4(2)(b) shall be appropriate to the
size and activities of the insurance intermediary or insurance undertaking and of the
group to which they may belong, and to the risk of damage to the interests of the
customer.

The procedures to be followed and measures to be adopted in accordance with
Acrticle 4(2)(b) shall include, where appropriate, the following:

(a) effective procedures to prevent or control the exchange of information between
relevant persons engaged in activities involving a risk of conflict of interest
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where the exchange of that information may damage the interests of one or
more customers;

(b) the separate supervision of relevant persons whose principal functions involve
carrying out activities on behalf of, or providing services, to customers whose
interests may conflict, or who otherwise represent different interests that may
conflict, including those of the insurance intermediary or insurance
undertaking;

(c) the removal of any direct link between payments, including remuneration, to
relevant persons engaged in one activity and payments, including
remuneration, to different relevant persons principally engaged in another
activity, where a conflict of interest may arise in relation to those activities;

(d) measures to prevent or limit any person from exercising inappropriate
influence over the way in which insurance distribution activities are carried out
by the insurance intermediary or insurance undertaking or their managers or
employees or any person directly or indirectly linked to them by control,;

(e) measures to prevent or control the simultaneous or sequential involvement of a
relevant person in separate insurance distribution activities where such
involvement may impair the proper management of conflicts of interest;

(f) a gifts and benefits policy which determines clearly under which conditions
gifts and benefits can be accepted or granted and which steps are to be taken
when accepting and granting gifts and benefits.

Where insurance intermediaries and insurance undertakings can demonstrate that the
measures and procedures referred to in paragraph 1 are not appropriate to ensure that
the insurance distribution activities are carried out in accordance with the best
interest of the customer and are not biased due to conflicting interests of the
insurance intermediary, the insurance undertaking or another customer, insurance
intermediaries and insurance undertakings shall adopt adequate alternative measures
and procedures for that purpose.

Article 6
Disclosure

Insurance intermediaries and insurance undertakings shall avoid over-reliance on
disclosure to ensure that disclosure to customers, pursuant to Article 28(2) of
Directive (EU) 2016/97, is a measure of last resort that can be used only where the
effective organisational and administrative arrangements established by the insurance
intermediary or insurance undertaking to prevent or manage conflicts of interest in
accordance with Article 27 of Directive (EU) 2016/97 are not sufficient to ensure,
with reasonable confidence, that risks of damage to the interests of the customer will
be prevented.

For the purposes of a disclosure of conflicts of interest insurance intermediaries and
insurance undertakings shall do all of the following:

(@) provide a specific description of the conflict of interest in question;
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(b) explain the general nature and sources of the conflict of interest;

(c) explain the risks to the consumer that arise as a result of the conflict of interest
and the steps undertaken to mitigate those risks;

(d) clearly state that the organisational and administrative arrangements
established by the insurance intermediary or insurance undertaking to prevent
or manage the conflict of interest are not sufficient to ensure, with reasonable
confidence, that risks of damage to the interests of the customer will be
prevented.

Article 7
Review and record keeping

For the purposes of Article 27 of Directive (EU) 2016/97, insurance intermediaries
and insurance undertakings shall assess and periodically review, on an at least annual
basis, the conflicts of interest policy established in accordance with Article 4 and
take all appropriate measures to address any deficiencies.

Insurance intermediaries and insurance undertakings shall keep and regularly update
a record of the situations in which a conflict of interest entailing a risk of damage to
the interests of a customer has arisen or, in the case of an ongoing service or activity
may arise.

Senior management of the insurance intermediary or insurance undertaking shall
receive on a frequent basis, and at least annually, written reports on the situations
referred to in the first subparagraph.

Article 8
Assessment of inducements and inducement schemes

An inducement or inducement scheme shall be considered to have a detrimental
impact on the quality of the relevant service to the customer where it is of such a
nature and scale that it provides an incentive to carry out insurance distribution
activities in a way that is not in compliance with the obligation to act honestly, fairly
and professionally in accordance with the best interests of the customer.

For the purposes of assessing whether an inducement or inducement scheme has a
detrimental impact on the quality of the relevant service to the customer, insurance
intermediaries and insurance undertakings shall perform an overall analysis taking
into account all relevant factors which may increase or decrease the risk of
detrimental impact on the quality of the relevant service to the customer, and any
organisational measures taken by the insurance intermediary or insurance
undertaking carrying out distribution activities to prevent the risk of detrimental
impact.

They shall, in particular, consider the following criteria:
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(a)

(b)

(©)

(d)

(€)

(f)

whether the inducement or inducement scheme could provide an incentive to
the insurance intermediary or insurance undertaking to offer or recommend a
particular insurance product or a particular service to the customer despite the
fact that the insurance intermediary or insurance undertaking would be able to
offer a different insurance product or service which would better meet the
customer's needs;

whether the inducement or inducement scheme is solely or predominantly
based on quantitative commercial criteria or whether it takes into account
appropriate qualitative criteria, reflecting compliance with applicable
regulations, the quality of services provided to customers and customer
satisfaction;

the value of the inducement paid or received in relation to the value of the
product and the services provided;

whether the inducement is entirely or mainly paid at the moment of the
conclusion of the insurance contract or extends over the whole term of that
contract;

the existence of an appropriate mechanism for reclaiming the inducement in
case the product lapses or is surrendered at an early stage or in case the
interests of the customer have been harmed;

the existence of any form of variable or contingent threshold or any other kind
of value accelerator which is unlocked by attaining a target based on volume or
value of sales.

Chapter 111
Assessment of suitability and appropriateness

SECTION 1
ASSESSMENT OF SUITABILITY

Article 9

Information to be obtained for the purposes of the assessment of suitability

For the purposes of providing advice on an insurance-based investment product in
accordance with Article 30(1) of Directive (EU) 2016/97, insurance intermediaries or
insurance undertakings shall determine the extent of the information to be collected
from the customer or potential customer in light of all the features of the advice to be
provided to the customer or potential customer.

Without prejudice to the fact that, in accordance with Article 20(1) of Directive (EU)
2016/97, any contract proposed shall be consistent with the customer's demands and
needs, insurance intermediaries or insurance undertakings shall obtain from
customers or potential customers such information as is necessary for them to
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understand the essential facts about the customer or potential customer and to have a
reasonable basis for determining that their personal recommendation to the customer
or potential customer satisfies all of the following criteria:

(@) it meets the customer's or potential customer's investment objectives, including
that person's risk tolerance;

(b) it meets the customer's or potential customer's financial situation, including that
person's ability to bear losses;

(c) itis such that the customer or potential customer has the necessary knowledge
and experience in the investment field relevant to the specific type of product
or service.

3. The information regarding the customer's or potential customer's financial situation,
including that person's ability to bear losses, shall include, where relevant,
information on the source and extent of the customer's or potential customer's regular
income, assets, including liquid assets, investments and real property and the regular
financial commitments. The level of information gathered shall be appropriate to the
specific type of product or service being considered.

4. The information regarding the customer's or potential customer's investment
objectives, including that person's risk tolerance, shall include, where relevant,
information on the length of time for which the customer or potential customer
wishes to hold the investment, that person's preferences regarding risk taking, the
risk profile, and the purposes of the investment. The level of information gathered
shall be appropriate to the specific type of product or service being considered.

5. Where the insurance intermediary or insurance undertaking does not obtain the
information required under Article 30(1) of Directive (EU) 2016/97, the insurance
intermediary or insurance undertaking shall not provide advice on insurance-based
investment products to the customer or potential customer.

6. When providing advice on an insurance-based investment product in accordance
with Article 30(1) of Directive (EU) 2016/97, an insurance intermediary or insurance
undertaking shall not make a recommendation where none of the products are
suitable for the customer or potential customer.

7. When providing advice that involves switching between underlying investment
assets, insurance intermediaries and insurance undertakings shall also collect the
necessary information on the customer's existing underlying investment assets and
the recommended new investment assets and shall undertake an analysis of the
expected costs and benefits of the switch, such that they are reasonably able to
demonstrate that the benefits of switching are expected to be greater than the costs.

Article 10
Reliability of information

Insurance intermediaries and insurance undertakings shall take reasonable steps to ensure that
the information collected about customers and potential customers for the purposes of the
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assessment of suitability is reliable. Such steps shall include, but shall not be limited to, the
following:

@) ensuring that customers are aware of the importance of providing accurate and up-to-
date information;

(b) ensuring that all tools, such as risk assessment profiling tools or tools to assess a
customer's knowledge and experience, employed in the suitability assessment
process are fit-for-purpose and are appropriately designed for use with their
customers, with any limitations identified and actively mitigated through the
suitability assessment process;

(©) ensuring that questions used in the process are likely to be understood by the
customers and to capture an accurate reflection of the customer's objectives and
needs and the information necessary to undertake the suitability assessment;

(d) taking steps, as appropriate, to ensure the consistency of customer information, such
as considering whether there are obvious inaccuracies in the information provided by
the customer.

Article 11
Communication with customers regarding the assessment of suitability

Insurance intermediaries and insurance undertakings shall not create any ambiguity or
confusion about their responsibilities in the process of assessing the suitability of insurance-
based investment products in accordance with Article 30(1) of Directive (EU) 2016/97.
Insurance intermediaries and insurance undertakings shall inform customers, clearly and
simply, that the reason for assessing suitability is to enable them to act in the customer’s best
interest.

Article 12
Automated advice

The insurance intermediary's or insurance undertaking's responsibility to perform the
suitability assessment in accordance with Article 30(1) of Directive (EU) 2016/97 shall not be
reduced due to the fact that advice on insurance-based investment products is provided in
whole or in part through an automated or semi-automated system.

Article 13
Group insurance

With regard to group insurance the insurance intermediary or insurance undertaking shall
establish and implement a policy as to who shall be subject to the suitability assessment in
case an insurance contract is concluded on behalf of a group of members and each individual
member cannot take an individual decision to join. Such a policy shall also contain rules on
how that assessment will be done in practice, including from whom information about
knowledge and experience, financial situation and investment objectives shall be collected.
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The insurance intermediary or insurance undertaking shall record the policy established
pursuant to the first paragraph.

Article 14
Suitability statement

1. When providing advice on the suitability of an insurance-based investment product
in accordance with Article 30(1) of Directive (EU) 2016/97, insurance intermediaries
and insurance undertakings shall provide a statement to the customer (suitability
statement) that includes the following:

(@ an outline of the advice given;

(b) information on how the recommendation provided is suitable for the customer,
in particular how it meets:

(i) the customer's investment objectives, including that person's risk
tolerance;

(i)  the customer's financial situation, including that person's ability to bear
losses;

(iii) the customer's knowledge and experience.

2. Insurance intermediaries and insurance undertakings shall draw customers' attention
to, and shall include in the suitability statement, information on whether the
recommended insurance-based investment products are likely to require the customer
to seek a periodic review of their arrangements.

3. Where an insurance intermediary or insurance undertaking has informed the
customer that it will carry out a periodic assessment of suitability, the subsequent
statements after the initial service is established may be limited to changes in the
services or underlying investment assets, and/or the circumstances of the customer
without repeating all the details contained in the first statement.

4. Insurance intermediaries and insurance undertakings providing a periodic assessment
of suitability shall review, in accordance with the best interests of their customers,
the suitability of the recommended insurance-based investment products at least
annually. The frequency of this assessment shall be increased depending on the
characteristics of the customer, such as the risk tolerance, and the nature of the
recommended insurance-based investment product.
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SECTION 2
ASSESSMENT OF APPROPRIATENESS

Article 15
Assessment procedure

Without prejudice to the fact that, in accordance with Article 20(1) of Directive (EU)
2016/97, any contract proposed shall be consistent with the customer's demands and needs,
insurance intermediaries or insurance undertakings shall determine whether the customer has
the necessary knowledge and experience in order to understand the risks involved in relation
to the service or product proposed or demanded when assessing whether an insurance service
or product distributed in accordance with Article 30(2) of Directive (EU) 2016/97 is
appropriate for the customer.

Article 16
Non-complex insurance-based investment products

An insurance-based investment product shall be considered as non-complex for the purposes
of Article 30(3)(a)(ii) of Directive (EU) 2016/97 where it satisfies all of the following criteria:

@ it includes a contractually guaranteed minimum maturity value which is at least the
amount paid by the customer after deduction of legitimate costs;

(b) it does not incorporate a clause, condition or trigger that allows the insurance
undertaking to materially alter the nature, risk, or pay-out profile of the insurance-
based investment product;

(© it provides options to surrender or otherwise realise the insurance-based investment
product at a value that is available to the customer;

(d) it does not include any explicit or implicit charges which have the effect that, even
though there are technically options to surrender or otherwise realise the insurance-
based investment product, doing so may cause unreasonable detriment to the
customer because the charges are disproportionate to the cost to the insurance
undertaking;

(e) it does not in any other way incorporate a structure which makes it difficult for the
customer to understand the risks involved.
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SECTION 3
PROVISIONS COMMON TO THE ASSESSMENT OF SUITABILITY AND
APPROPRIATENESS

Article 17
Information to be obtained from the customer

For the purposes of Article 30(1) and (2) of Directive (EU) 2016/97, the necessary
information to be obtained by insurance intermediaries and insurance undertakings
with regard to the customer's or potential customer's knowledge and experience in
the relevant investment field shall include, where relevant, the following, to the
extent appropriate to the nature of the customer, and the nature and type of product
or service offered or demanded, including their complexity and the risks involved:

(@) the types of service, transaction, insurance-based investment product or
financial instrument with which the customer or potential customer is familiar;

(b) the nature, number, value and frequency of the customer's or potential
customer's transactions in insurance-based investment products or financial
instruments and the period over which they have been carried out;

(c) the level of education, and profession or relevant former profession of the
customer or potential customer.

The insurance intermediary or insurance undertaking shall not discourage a customer
or potential customer from providing information required for the purposes of Article
30(1) and (2) of Directive (EU) 2016/97.

Where information required for the purposes of Article 30(1) or (2) of Directive (EU)
2016/97 has already been obtained pursuant to Article 20 of Directive (EU) 2016/97,
insurance intermediaries and insurance undertakings shall not request it anew from
the customer.

The insurance intermediary or insurance undertaking shall be entitled to rely on the
information provided by its customers or potential customers unless it is aware or
ought to be aware that the information is manifestly out of date, inaccurate or
incomplete.

Article 18
Periodic report

Without prejudice to Article 185 of Directive 2009/138/EC of the European
Parliament and of the Council®, the insurance intermediary or insurance undertaking

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (OJ L 335,
17.12.2009, p.1)
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shall provide the customer with a periodic report, on a durable medium, of the
services provided to and transactions undertaken on behalf of the customer.

The periodic report required under paragraph 1 shall provide a fair and balanced
review of the services provided to and transactions undertaken on behalf of that
customer during the reporting period and shall include, where relevant, the total costs
associated with these services and transactions, and the value of each underlying
investment asset.

The periodic report required under paragraph 1 shall be provided at least annually.

Article 19
Retention of records

Without prejudice to the application of Regulation (EU) 2016/679 of the European
Parliament and of the Council’, insurance intermediaries and insurance undertakings
shall maintain records of the assessment of suitability or appropriateness undertaken
in accordance with Article 30(1) and (2) of Directive (EU) 2016/97. The records
shall include the information obtained from the customer and any documents agreed
with the customer, including documents that set out the rights of the parties and the
other terms on which the insurance intermediary or insurance undertaking will
provide services to the customer. Such records shall be retained for at least the
duration of the relationship between the insurance intermediary or insurance
undertaking and the customer.

In the case of an assessment of suitability undertaken in accordance with Article
30(1) of Directive (EU) 2016/97, the record shall further include the following:

(@) the result of the suitability assessment;

(b) the recommendation made to the customer and the statement provided in
accordance with Article 14(1) of this Regulation;

(c) any changes made by the insurance intermediary or insurance undertaking with
regard to the suitability assessment, in particular any change to the customer's
risk tolerance;

(d) any changes to the underlying investment assets.

In the case of an assessment of appropriateness undertaken in accordance with

Article 30(2) of Directive (EU) 2016/97, the record shall further include the

following:

(@) the result of the appropriateness assessment;

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation), (OJ L 119, 4.5.2016,

p. 1).
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(b) any warning given to the customer where the insurance-based investment
product was assessed as potentially inappropriate for the customer, whether the
customer asked to proceed with concluding the contract despite the warning
and, where applicable, whether the insurance intermediary or insurance
undertaking accepted the customer's request to proceed with concluding the
contract;

(c) any warning given to the customer where the customer did not provide
sufficient information to enable the insurance intermediary or insurance
undertaking to assess the appropriateness of the insurance-based investment
product, whether the customer asked to proceed with concluding the contract
despite the warning and, where applicable, whether the insurance intermediary
or insurance undertaking accepted the customer's request to proceed with
concluding the contract.

4. The records shall be retained in a medium that allows the storage of information in a
way accessible for future reference by the competent authority. The competent
authority shall be able to access them readily, to reconstitute each element in a clear
and accurate manner and to identify easily any changes, corrections or other
amendments, and the contents of the records prior to such modifications.

Chapter IV
Final provisions

Article 20
Entry into force and application

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

It shall apply from 23 February 2018.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21.9.2017

For the Commission
The President
Jean-Claude JUNCKER
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