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HUROPEAN CENTRAL BANK
EVROSYSTEM
EN ECB-PUBLIC

OPINION OF THE EUROPEAN CENTRAL BANK
of 4 October 2017

on a proposal for a requlation of the European Parliament and of the Council amending
Regulation (EU) No 1095/2010 and Regulation (EU) No 648/2012 with regard to the procedures and
authorities involved for the authoris ation of central counterparties and the recognition of third
country central counterparties

(CON/201739)

Introduction and leqal basis

On 22 August 2017 and 15 September 2017 respectively, the European Central Bank (ECB) received
requests from the Council of the European Union and the European Parliament for an opinion on a
proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU) No
1095/2010 establishing a European Supervisory Authority (European Securtties and Markets Authority)
and amending Regulation (EU) No 648/2012 as regards the procedures and authorities involved for the
authorisation of central counterparties (CCPs) and requiremenis for the recognition of third-country

CCPs' (hereinafter the ‘proposed regulation”).

The ECB's competence to delver an opinion is based on Articles 127(4) and 282(5) of the Treaty on the
Functioning of the European Union since the proposed regulation contains provisions affecting: (1) the
basic tasks of the European System of Central Banks (ESCB) to define and implement monetary policy
and to promote the smooth operation of payment systems pursuant to the first and fourth indents of
Article 127(2) of the Treaty, (2) the ESCB's task to contribute to the smooth conduct of policies pursued
by the competent authorities relating to the prudential supervision of credit institutions and the stability of
the financial system pursuant to Aricle 127(5) of the Treaty, and (3) the tasks conferred upon the ECB
concerning the prudential supervision of credit institutions pursuant to Articles 127 (B) of the Treaty, within
the limits of Article 1 of Council Regulation (EU) No 1024720132 In accordance with the first sentence of
Article 17.5 of the Rules of Procedure of the European Central Bank, the Governing Council has adopted
this opinion.

General observations

The ECB strongly supports the initiative set out in the Commission's proposal to enhance the role of the
relevant members of the ESCB, as central banks of issue of the currencies of financial instruments
cleared by CCPs, in the process for the supervision of Union CCPs and the recognition of third country
CCPs. The ECE strongly welcomes and supports the proposal that the Eurosystem, as the central bank

1 COM(20171331 final.

- Council Regulation (EU) No 102472013 of 15 October 2013 conferring spedific tasks on the European Central Bank
concerning polices relating to the prudential supervision of credit ingtitutions (OJ L 287, 29.10.2013, p. 63).
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of issue of the euro, should play a more meaningful role with respect to Union and third country CCPs.
This is justified due to the risks that could potentially be posed by the malfunctioning of a CCP, or by
certain actions taken by a CCF in the area of risk management, to the performance of the basic tasks to
be carried out through the Eurosystem, in particular the definition and implementation of the monetary
policy of the Union and the promotion of the smooth operation of payment systems. These risks could
ultimately impact upon the pursuit of the Eurosystem's primary ohjective of maintaining price stability

pursuant to Article 127(1) of the Treaty.

Disturbances affecting CCPs can have an impact on the Eurosystem's primary objective through several
channels. For example, such disturbances can affect the liquidity position of euro area credit institutions,
potentially disrupting the smooth functioning of euro area payment systems. This could lead to increased
demand for central bank liquidity and possible challenges in implementing the Eurosystem's single
monetary policy. In addition, such disturbances can impair the functioning of financial market segments
that are key to the transmission of monetary policy, including euro-denominated markets for securities

financing transactions and intere st rate derivatives contracts.

Significant developments at both global and European level are expected to increase the risks posed by
CCPs to the smooth operation of payment systems and implementation of the single monetary policy.
First, central clearing has become increasingly cross-barder in nature and systemically important. For this
reason, the Commission has already brought forward its proposal for a regulation of the European
Parliament and of the Council on a framewark far the recaovery and resalution of central counterparties
and amending Regulations (ELN Mo 10952010, (ELY Mo 6432012, and (ELN 20152365°, Second, the
withdrawal of the United Kingdaom (UK} from the Union will have a major impact on the Eurosystem's
ability to carry out its tasks as central bank of issue for the eura. At present, certain CCFs established in
the Uk clear significant wolumes of euro-denominated transactions. Thus, a signficant disturbance
affecting a major UK CCP could have severe consequences for the stability of the ewro. The
Eurosystem's ability to monitor and manage the risks posed by UK CCPs will be adversely affected if LK
CCPs are no longer subject to the regulatory and supervisary framewaork for Union CCPs under
Regulation (EU) Mo 648/2012 of the European Patliament and of the Council®

The proposed regulation envisages an enhanced role for the Euraosystem as central bank of issue for the
eurn in the framewark under Regulation (EL Mo 5482012 In order to ensure that the Eurosystern can
carry out this role, it is of utmost importance that it has the relevant powers under the Treaty and the
Statute of the European Systern of Central Banks and of the European Central Bank (the 'Statute of the
ESCE". For this reason, the ECE should be granted regulatory competence over clearing systems for
financial instruments, in particular CCPs, by means of an amendment to Article 22 of the Statute of the
ESCEB. The conferral of regulatory powers on the ECB is without prejudice to Article 121 of the Statute of
the ESCE, which states that 'to the extent deemed possible and appropriate and without prejudice to the
provisions of this Article, the ECE shall have recourse to the national central banks (MCEBs) to carry out
operations which form part of the tasks of the ESCE'. This includes the tasks of the Eurosystem, as the

3 £OM (2016) 356 final .

4 R egulation (EUY Mo 64552012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives,
central counterparties and trade repositories (OJ L 201, 277201 2, p. 10,
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central bank of issue of the euro. Therefare, the ECE adopted Recommendation ECEB2017/18 of the
European Central Bank® on 22 June 2017.

Where the ECB recommends that the proposed regulation is amended, specific drafting proposals are set
out in a separate technical warking document accompanied by an explanatary text to this effect. The

technical warking document is available in English on the ECB's website.

Specific observations
1. Voting arrangements in supervisory colleges

1.1 Asthe ECE has noted previously with regard to colleges, where the Eurosystern central banks,
which together form the 'central bank of issue’ for the euro, are represented in the caollege by the
ECBE or an MCE, and the prudential supervision of credit institutions that are significant CCP
clearing members is performed by the ECB, separate votes should be attached to these two
functions. On the same occasion, the ECB also stressed that these two functions are distinct, as is
reflected in the legal and operational separation between the ECE's monetary policy and prudential
supervisary roles”. Thus, the ECB strangly welcames the fact that the proposed regulation

addresses this issue, ensuring that separate votes are attached to these two functions.

1.2  The ECB therefore welcomes the provisions of the proposed regulation amending the relevant
provisions of Regulation (EL) Mo B48/2012. First, Article 18(2) of Regulation (EU) Mo 648/2012 is
amended to set out that the college will, among others, comprise (a) the permanent members of
the CCP Executive Session; (b) the competent authorities responsible for the supervision of the
clearing members of the CCP which are established in the three Member States with the largest
contributions to the default fund of the CCP, including, where relevant, the ECB in accordance with
Council Regulation (EL) Ma 1024/20137; and (c) the central banks of issue of the most relevant
L'nian currencies of the financial instruments cleared. Second, Article 18(3) of Regulation (EU) Mo
B48/2012 is amended to specify that where the ECE is a member of the college pursuant to the
warious points of Article 18(2), it shall have a maximum of two votes in colleges up to and including

12 members; and a maximum of three votes for college s with more than 12 members®,

2. The requirement to obtain the consent of the central hank of issue regarding certain draft
decisions

21 The proposed regulation requires that the competent authorities must submit draft decisions

regarding Union CCPs to the relevant central banks of issue before adopting any decision

regarding the granting and withdrawal of authorisation, extension of services, and prudential

3 R ecommendation ECBR2017A G of 22 June 2017 for & Decision of the European Parliament and of the Council
amending Aticle 22 of the Statute of the European System of Central Banks and ofthe European Central Bank (OJ
CHM2A72007 p. 140

& See paragraph 2.1.2 of Opinion COMNS2017 138 of the European Central Bank of 20 September 2017 an a proposzal
for e regulation of the European Patliament and afthe Coundl on a framework for the recavery and rezalution of
central counterparties and amending Regulations (EU) Mo 10952010, (EUI Mo B4852012, and (ELUD 201 508225365, nat
yet published in the Official Journal. Al ECB opinions are published on the ECB's webste at e ech europa eu.
Zee alzo the ECB responsze to the Commizsion consultation on the review of the European Market |nfrastructure
R egulation (EMIR) dated 2 Septem ber 2015, available on the ECB's website at wwwwech europa.eu.

7 See Aicle 2(3) ofthe proposed regulation.
8 See Aicle 2(4) ofthe prapozed regulation.
3
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requirements for liquidity risk contrals, collateral requirements, settlement, and approval of
interoperability arrangements®. Competent authorities must obtain the consent of the central bank
of izsue in respect of any aspect of those decisions relating to the carrying out of their maonetary
policy tasks. Where the central bank of issue proposes amendments, the competent authority may
only adopt the decision as amended; and where the central bank of issue objects to a draft
decision, the competent autharity shall not adopt that decision. Likewise, the proposed regulation
requires that with regard to recognised Tier 2 third country CCPs, the European Securtties and
Markets Autharity (ESMA) must submit draft decisions to the central bank of issue hefore adopting
any decisions regarding liquidity risk controls, collateral reguirerments, settlernent, approval of
interoperabilty arrangements, as well as margin requirementsm. ESMA must likewise obtain the
cansent of the central bank of issue in respect of any aspect of those decisions relating to the
carrying owt of their monetary policy tasks. Where the central bank of issue proposes amendments,
ESMA may only adopt the decision as amended, and where the central bank of issue abjects to a
draft decision, ESMA shall not adopt that decision. The ECE strongly welcomes the role envisaged
for the central banks of issue under the praposed regulation, which will enable the members of the
ESCE to have meaningful and effective involvement in decision-making on matters of direct
relevance to the fulfilment of the basic tasks of the ESCB under the Treaties, and the achievement
of its primary objective of maintaining price stability. The ECE has a number of comments in this

regard.

First, where the proposed regulation clarifies that the consent of the central bank of issue must be
obtained 'in respect of any aspect of those decisions relating to the carrying out of their monetary
policy tasks', it should be emphasised that this phrase is intended to clarify the monetary policy
cantext in which the central bank of issue carries out its role and the purpose the role fulfils. The
same is frue with regard to the reference to the compliance of third cauntry Tier 2 CCPs with any
requirements af the central bank of issue 'in the carrying out of their manetary pnlicytasks'”. This
phrase should be read in conjunction with recital 7 of the proposed regulation. It should be
ermphasised that this phrase is not intended to grant discretion to the competent autharities or to
ESMA to determine whether or not the consent of the central bank of issue should be sought on
particular draft decisions, norisit intended to grant discretion asto whether proposed amendments
or ohjections to the draft decision by the central bank of issue are followed. In this respect, it should
be noted that the Eurosystem enjoys broad discretion to define and implement monetary palicy.
This has been recognised by the Court of Justice of the European Union'? and is imperative to
ensure the independence of the ECE and NCEBs, in accordance with Article 130 of the Treaty. In
the interests of clarity and legal certainty, a new recital should be added to the proposed regulation

ta reflect this paint.

10
11
12

Aricle 2(7) ofthe proposed regulation adds a new Aricle 21 ar2).
Article 20107 of the proposed regulation adds a new Article 25b(2).
Aricle 2090 ofthe proposed regulation introduces a new &ricle 2520k,

Paragraph 65 of Ganweler and others CE2M4 ECLEEW:C:2015:400; and paragraph 65 of Accorbdl and Rhers v
ECH, T-F9M 3 ECLEEU:T: 201 5:756.
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Second, with regard to which draft decisions should be subject to the consent of the central bank of
issue, the ECEB considers that the proposed regulation should ensure the involvement of the central
bank of issue regarding certain further key aspects of CCP risk management. First, the ECB
cansiders that in relation to both Union and third country CCPs, the consent of the central bank of
issue should also be required regarding draft decisions taken in respect of the CCP's margin
requirements (Article 41). This is impartant for the central bank of issue because of the crucial links
between liguidity risk management, which is at the core of the central bank of issue's focus, and
the margin processes applied by a CCP. For example, the arrangements regarding intra-day
rargin collection have a significant effect on the CCP's ability to obtain resources to meet its
liquidity needs when they fall due. Margin processes and procedures, including rules regarding the
adjustment of margin levels in times of market stress, can also have significant implications in
terms of procyclicality: if impropery managed, they can create serious liquidity pressure on clearing
members, potentially impairing the central bank of issue's ability to implement its maonetary policy

objectives.

Maoreover, the proposed regulation should provide that the consent of the central bank of issue is
required for decisians regarding the review of models, stress testing and back testing for the
validation of the models and parameters adopted by the CCP to calculate its margin requirements,
default fund contributions, collateral requirements and other risk control measures under Aricle 43
of Regulation (ELN Mo B48/2012. This is impartant far the central bank of issue, because decisions
under Article 49 may have direct consequences for the CCP's compliance with the procedural and
substantive requirements under Regulation (EU) Mo B45/2012 in relation to which the central bank
of issue must otherwise give its consent. For example, a change to the CCP's methodology for
stress testing the adequacy of its collateral requirements would have a direct impact an the CCP's

observance of the obligations in relation to collateral under Aricle 46.

In the separate technical working docurment accompanying this opinion, the ECB sets out specific
drafting proposals regarding the types of decisions on which the consent of the central bank of

issue should be required.

Third, the ECE notes that the competent autharities have a certain margin of appreciation as to
whether changes proposed by a CCP should be subject to decisions under Article 15 of Regulation
(ELNy Mo 6452012, with regard ta the extension of activities and services not covered by the initial
authorisation, or in respect of decisions under Article 49 with regard to the review of models, stress
testing and back testing. If the competent authority considers that the changes propaosed by CCPs
do not comprise the extension of business to 'additional services or activities' ar are not 'significant
changes'to the models and parameters, such changes are not subject to decisions under Articles
15 and 49 respectively. In order to build a common Union supervisory culture and ensure
consistent supervisory practices, ESMA recently published an c:pinin:un13 on the common indicatars
for additional products and services under Article 15 and for significant changes under Article 49,

The ECB takes the view that observance of the criteria set out in the ESMA opinion will be

13

E=M A& Cpinion of 15 Maovember 2016 on comim on indicatars for new products and serdces under Aticle 15 and far
significant changes under 2dicle 49 of EMIRE (ESMAL01EMS74), awailable on ESMA's  website  at
WA ESITI S BLIFOPE e
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essential in arder to ensure the consent of the relevant central banks of issue is sought in all cases
where such consent is required. Thus, the ECE proposes that the guidance provided by ESMA,
regarding the interpretation of these articles should be made hinding. Ta this end, ESMA should
develop it as draft regulatary technical standards, which the Commission should then adopt in the
form of a delegated act. For this purpose, the ECB sets out specific drafting proposals in the

separate technical woarking document accompanying this opinian.

Review and evaluation

The proposed regulation amends Article 21 of Regulation (EU) Mo B48/2012 | to provide that the
competent authorities, in cooperation with ESMA, shall review the arrangements, strategies,
processes and mechanisms implemented by CCPs to comply with Regulation (EU) Mo 54872012
and evaluate the risks to which CCPs are, or might be, exposed. The amended Article 21 also
provides that the CCPs shall be subject to an-site inspections in which ESMA staff shall be invited
to participate. In addition, the competent authority is obliged to forward to ESMA any information
receied from the CCPs and to request from the relevant CCP any information sought by EShA,

that it cannat provide.

The review and evaluation process, as amended by the proposed regulation, will serve the key
purpose of ensuring that CCPs comply with Regulation (EU) Mo 643/2012 on an ongoing basis.
The ECE considers that the consultation of the central bank of issue in the review and ewaluation
process, where deemed necessary by the competent authority to ensure that the central bank of
issue can fulfil its role under the proposed regulation, would be an important corollary to the
requirements under Article 21a(2). The ability to contribute to the review carried out by competent
authorities, in cooperation with ESMA, would enable the central bank of issue to ensure CCPs are
not generating risks for the fulfilment of the basic tasks of the Eurasysterm under the Treaties, and
the achievement of its primary objective of maintaining price stability.

In the separate technical working document accompanvying this opinion, the ECB sets out specific
drafting proposals regarding the consultation of the central bank aof issue in the review and

evaluation process under Article 21.

The ECB’s advis ory role regardin g draft deleg ated and implementing acts

It is worth recalling that Commission draft delegated and implementing acts gualify as 'proposed
LInian acts' within the meaning of Articles 127(4) and 282(5) of the Treaty. Bath delegated and
implementing acts constitute Union legal acts. The ECEB should be consulted in due time on any
draft Union acts, including draft delegated and implementing acts, falling within its fields of
campetence. The abligation to consult the ECE was clarified by the European Court of Justice in

Commission v ECB"™, with reference to the ECB's functions and expertise. In light of the fact that

14

Coamimizsion v ECB C-11/00, ECLEEW:C:2003: 395, in paticular paragraphs 110 and 111, In paragraph 110, the
Court of Justice clarified that the obligation to consult the ECB iz intended 'ezsertialy to ensure that the legislature
adaptz the act anly when the body has been heard, which, by vitue of the spedfic undions that it exercizes in the
Cammunity framework in the area concerned and by sittue of the high degree of expedtize that it enjoys, is
particularly well placed to play a useful role inthe legidative process envisaged'.
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safe and efficient financial market infrastructures, in particular clearing systems for financial
instrurments, are egsential for the fulfilment of the basic tasks of the ESCE under Article 127 (2] of
the Treaty, and the pursuit af its primary objective of maintaining price stability under Article 127 (1)
of the Treaty, the ECE should be duly consulted on delegated and implementing acts adopted
under Regulation (EUY Mo 64872012, While the obligation to consult the ECEB derives directly fram
the Treaty, in arder to ensure clarity, this requirement should also be reflected in a recital of the
proposed regulation. Having regard to the importance of delegated and implementing acts as part
of the develapment of Union financial services legislation, the ECE will exercise its advisary role on
ratters within the ECB's competence taking fully into account the timelines for adaption of these

acts and the need to ensure the smooth adoption of implementing Iegislatinnw.

Mareaver, in respect of a number of elements of the proposed regulation, in addition to the
cansultation of the ECE, the involvement, at an early stage, of the relevant members of the ESCE
in the developrment of draft regulatory and implementing technical standards, delegated and
implementing acts could be particularly useful, and should be specifically provided far.

First, several provisions of the propased regulation refer ta the role of the central bank of issue. As
noted in paragraph 2, these include where the consent of the central bank of issue is required for
certain decisions taken by the competent authorities or by ESMA. Mareover, reference is made to
where the central bank of issue must provide ESMA with written confirmation that a Tier 2 third
country CCP complies with any requirements imposed by that central bank of issue'®, and to where
EZMA concludes, in agreement with the relevant central bank of issue | that a CCP is of 'substantial
systemic importance'. In order to determine which central bank of issue should participate, the
proposed regulation cantaing crass-references to Article 18(2)(h) of Regulation (EU) Mo 548/2012
which specifies that the college shall consist of 'the central banks of issue of the most relevant
LInian currencies of the financial instruments cleared’. The Commission is empowered to adapt a
delegated act, on the basis of draft regulatory technical standards developed by ESMA, specifying
the conditions under which the Union currencies referred to in Article 18(2)(h) are to be considered
as the most relevant. Accordingly, in 2013 it adopted Commission Delegated Regulation (B Mo
876/2013"%, which rmay now need to be revised and updated, to ensure the appropriate
involverment of the central banks of issue of the currencies of the non-euro area Member States,
taking into account the influence that disruptions in the functioning of CCPs may have on such
currencies. The development of draft regulatory technical standards by ESMA for this purpose
should be carried out in close cooperation with the relevant members of the ESCE. Furthermore,
the delegated act should only be adopted after formal consultation of the ECE. The ECE also
suggests that, inthe interests of legal centainty, a cross-reference to Article 18(2)(h) of Regulation

13

16
17
18

See paragraph 2 of OCpinion COMNM201SM0, paragraph 2 of Opinion CONS201277F, paragraph 4 of Opinion
COON 201 205, paragraph 8 of Opinion CON2011744, and paragraph 4 of Opinion COMN20114 2.

Artidle 2(9) ofthe propozed regulation introduces a new Aricle 250200h ).
Article 2090 ofthe proposed regulation introduces a new Adicle 2302c).

Cammiszion Delegated Regulation (EU) Mo 87652013 af 28 May 2013 supplem enting Reguiation (EUY Mo B455201 2
of the European Parliamert and of the Council with regard to regulatory technical standards on colleges far central
counterparties (OJ L 244, 139.201 3, p. 19).
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(ELy Mo B648/2012 should also be introduced in the provisions of the proposed regulation that refer

only to the ‘relevant central bank of issue’.

Second, the proposed regulation introduces a new Article 25(2a), which provides that ESMA shall
determine whether a third country CCP is systemically important ar likely to became systemically
impartant for the financial stability of the Union ar for ane or mare of its Member States, referred to
as a Tier 2 CCP' It sets out the criteria that ESMA must take into account in making its
determination and provides that the Commission shall adopt a delegated act to further specify
these criteria. In order to ensure the appropriate involverment of central banks of issue in the
elaboration of the relevant criteria, the development of this delegated act by the Commission

should be carried out in close cooperation with the relevant members of the ESCE.

Third country CCPs of ‘substantial systemic importance’

The praposed regulation introduces a new Aricle 2502c), which sets out that ESMA, 'in agreement’
with the relevant central banks of issue, may conclude that a CCP is of such substantial systemic
impartance that it should not be recognised. The ECB understands that 'in agreement’ means that
ESMA may not, without first having obtained the approval of the relevant central banks of issue,
recammend that the Commission should adopt an implementing act confirming that that CCP

should not be recognised.

Cooperation and exchange of information hetween the CCP Executive Session and the
supervisory colleges

The ECE notes that the CCP Executive Session does not include all members of the supervisary
colleges, and does not include the European Systemic Risk Board (ESRE). The supervisory
callege consists not only of the competent autharities supervising the CCP, but also of the
supervisors of the enttties on which the operations of that CCP might have an impact, in particular
selected clearing members, trading wenues, interoperable CCPs and central securities
depositories. The ESRE is responsible far the macro-prudential oversight of the financial system
within the Unian. In order to ensure that the ESRE and the supervisory college members which are
nat also members of the CCP Executive Session have all the relevant information necessary for
the purpose of carrying out their tasks, it is crucial that there is an obligation to exchange
information between the CCP Executive Session and the ESRE and the other supervisory college
members which are not members of the CCP Executive Session. The information exchanged with
the ESRE and the supervisary college should be complete, and should include the information
available to the CCP Executive Session which is necessary for the ESRE and the supervisory
college members to carry out their respective tasks. Likewise, information regarding third country
CCPs should be exchanged with the ESRE and the relevant competent authorities listed in Aricle
2603 of Regulation (EL Mo 6482012, where this is necessary for the purpose of carrying out their

tasks.
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ECB-PUBLIC

7. The ECB as a non-voting member of the ESMA B oard of Supervisors
The ECE notes that the proposed regulation amends Regulation (EL) Mo 10952010 of the

European Parliament and of the Council™ to include the Head and Directars of the CCP Executive
Session as non-vating members of the ESMA Board of Supewisnrsgn. The ECE strangly welcomes
this arrangement, which ensures that the guidelines, recommendations and other practical
instrurments and convergence tools developed by the ESMA Board of Supervisors take into
account the perspective and expertise of the Head and Directors of the CCP Executive Session.
Howeyver, the ECB considers that it is also vital for the ECE be included as a non-voting member of
the ESMA Board of Supervisors, to ensure effective cooperation, coordination and exchange of
information between central banks and supervisory authorities, and to ensure that the guidelines,
recammendations and other practical instruments and convergence tools developed by the EShA,
Board of Supervisors take into account the ECB's perspective and E}{per’[isem. Thizg is relevant not
only with regard to CCPs, but with regard to other financial market participants, including central
securities depositaries and trade repositaries. For this reason, the ECE recommends that it should

also becorme a non-voting mermber of the ESMA Board of Supervisars,

8. Interaction with the proposed regulation on a framework for the recovery and resolution of
central counterparties
The ECE fully supports the Commission's assessment in the explanatory memarandum to the
proposal that the adjustments and enhancements to supervision will also need to be appropriately
reflected in the proposed regulation on a framewark for the recovery and resolution of CCPs. The
ECE agrees that targeted modifications may be necessary to take into account the new rale of the
CCP Executive Session in colleges under Regulation (EUY Mo 6482012 and subsequently in
resalution colleges. The ECE would see merit in promoting the consistency and effective
interaction of recavery and resolution plans across CCPs, and in monitoring and mitigating their
aggregate risk implications for financial stability in the Union. The ECE would suppart that during
the finalisation of the proposed regulation, the Commission, the Council and the European

Farliament consider a potential role of the CCP Executive Session in this context™.

Done at Frankfurt am Main, 4 October 2017,

{
] .
/L/U‘—Mf";b\
The President ofthe ECB
tario DRAGHI

13 R egulation (EUY Mo 1095/2010 of the European Padiament and of the Council of 24 Movember 2010 establishing a
European Supervsory Authority (European Securities and Markets Authority), amending Decision Mo T162000E C
and repealing Commission Decision 200907FEC (OJ L 331, 15122010, p. 34).

20 Artide 104 ] ofthe propozed requlation adds a neswpoint (1) to 2dicle 4001) of Regulstion (EU ) Mo 10952010

ey See Opinion COMZ201005. See also the ECB contribution to the European Commission's consultation on the
operations of the Eurcpean Supervisory Audthorties, published on 7 July 2017, available on the ECB's website at
Wi ek eLropEa.eu .

22 Seas paragraph 1.4 of Opinion CON 201 7155
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EVROSYSTEM
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Technical working document
produced in connection with ECB Opinion CON/2017/39"

Proposal for a regulation of the European Parliament and of the Council amending Regulation
(EU) No 1095/2010 and Regulation (EU) No 648/2012 with regard to the procedures and authorities
involved for the authorisation of central counterparties and the recognition of third country
central counterparties

Drafting proposals

Text proposed by the Commission

Amendments proposed by the ECB?

Amendment 1
Recital 8

‘The Treaties have established an economic and
monetary union whose currency is the euro, and the
European Central Bank (ECB) as an Institution of
the Union for this purpose. The Treaties also provide
that the ESCB shall be governed by the decision
making bodies of the ECB, and the ECB alone may
authorise the issue of the euro. The specific role of
the ECB within the ESCB as the central bank of
issue of the single currency of the Union should thus
be acknowledged.

‘The Treaties have established an economic
and monetary union whose cumency is the
euro, and the European Central Bank (ECB) as
an dinstitution of the Union. The ECB, together
with the national central banks of the
Member States whose currency is the euro,
which constitute the Eurosystem, conduct
the monetary policy of the Union. forthis
.
WM&'EG‘B_M - O
e tho—icouo—ai—tho—auwta- The
specfic role of the Eurosystem EcE-withn-the
ESCE as the central bank of issue of the single
currency of the Union should thus be
acknowledged.’

This techinical working document |s produced in English only and communicated to the consulting Union institution(s)

atter adoption of the opinion. It is also published in the Legal framework section of the ECB's website alongside the

opinion tself,

texd indicates where the ECB proposes deleting text.

Bold in the body of the tex indicates where the ECB proposes inserting newtexd. Strikethrough in the body of the
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Text proposed by the Commission Amendments proposed by the ECB?

Explanation
The ohjective of this recital is to reflect that the conferral of requiatory powers on the ECEB by means of
amendment of Article 22 of the Statute is without prejudice to Aricle 127 of the Statute of the ESCE,
which states that to the extent deemed possible and appropriate, the ECB shall have recourse to the
national central banks (NCEs) to cary out operations which form part of the tasks of the ESCE This
includes the tasks of the Eurosyrstem, as the central bank of issue of the sura.

Amendment 2

Recital 8a (new)

Mo text. The ESCEB enjoys broad discretion to define
and implement monetary policy*, and the ECB
and the HCBs enjoy independence when
carrying out their monetary policy tasks under
Article 130 TFEU. Thus, it is for the ESCB to
determine whether particular draft decisions or
aspects of those decisions relate to the
carrying out of their mon etary policy tasks, and
thus whether the consent of the central bank of
tssue should be sought and the proposed

amendments or ohjections should be followed.’

* Paragraph 68 of Gauweiler and others, C-
62/14, ECLI:EU:C:2015:400.

Explangtion
The objective of this recital is to clarify and ensure that the proposed regulation 1s not nterpreted as
granting discretion to the competent authorities or to ESMA to determine whether or not the consent of
the central hank of issue shouwld be sought on particular draft decistons, or whether proposed
amendments or objections to the draft decislon by the central bank of Jssue are followed. See paragraph
2.2 of the Opinian.

Amendment 3

Recital 493

Mo text. ‘Delegated and implementing acts adopted in
accordance with Articles 290 and 291 TFEU

constitute Union legal acts. Pursuant to
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ECB-PUBLIC

Text proposed by the Commission Amendments proposed by the ECB?

Articles 127({4) and 282(5) TFEU, the ECB is to
be consulted on any proposed Union act in its
fields of competence. In light of the fact that
safe and efficient financial mar ket
infrastructures, in particular clearing systems,
are essential for the fulfilment of the basic
tasks of the ESCB under Article 127{2) TFEU,
and the pursuit of its primary objective of
maintaining price stahility under Article 127(1)
TFEU, the ECB should be duly consulted on
delegated and implementing acts adopted

under this Regulation.’

Explanstion

Commission draft delegated and implementing acts qualify a5 proposed Union acts” within the meaning
of Articles T27[4) and 282(4) of the Trealy. Both delegated and implementing acts congitute Union kegal
acts The ECB should be consulted in due time on any draft Union acts including draft delegated and
implementing acts, falling within its flields of competence. Whils the obligation to consult the ECB denives
directly fram the Treaty, In order to ensure clanty, this requirement should also be reflected in a reckal of
the proposed reguiation. For example, recitals recalling the obligation to consult the ECEB can be found in
Reguiation (EU) 2016/792 of the European Farliament and of the Councii® and Regulaton (EU) Nao
S42013 of the Elropean Parliarment and of the Council®. See paragraph 4 of the Opinlon.

Amendment 4
Aricle 1(4)
cancerning Article 40(1) of Regulation (ELY Mo 109572010

‘In Article 40(1), the following point {f) is added: In Article 4017, the following points (f) and (g} &

"(f) the permanent members of the CCP Executive | are added:
Session, refarred to in point () of Adicle 4dai1(a), | "(f) the permanent members of the CCP Executive
who shall be non-vating." ' Session, referred to in point (i) of Article 44a(1(a),

whao shall be non-vating;

(y) one representative of the ECB, who shall be

non-voting "'

3 R egulation (EUY 2016/792 of the European Parliament and of the Council of 11 May 2016 on ham onised indices of
consumer prices and the houss price index, and repealing Council Regulation (EC) Mo 249435 (OJ L 135,
2452016, p. 1), See recital 4.

4 Fegulation (EU) Ma 549020135 of the European Parliament and of the Council of 21 May 2013 on the Eurapean
system of national and regional accounts inthe European Union (OJ L1174, 26 52013, p. 1) See recital 24.
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ECB-PUBLIC

Text proposed by the Commission Amendments proposed by the ECB?

Explanation
it is wital for the ECO to be included as & non-voting member of the ESMA Doard of Supenisors to
ensure effective cooperation, coordination and exchange of infarmation between central banks and
supendsony authonties, and to ensure that the gwidelines, recormmendations and other practical
instruments and convergence tools developed by the ESMA Board of Supenisars take into account the
perspective and expertise of the ECB. This s redovant not only with regard to COPs, but also with reqard
to ather financial market participants including central secunties depositories and trade repositones See

paragraph T of the Opinlon.

Amendment 5
Aricle 1(7)
cancerning Article 44b of Regulation (EU) No 1095/2010

1. The ©CCFP Executive Session shall be | Y. The GCCP  Executive Session shall be

responsible for:

() providing the consent referred to in Article
21a(1) of Regulation (EL) Mo 6482012,

(b} the recognition and supervision of third-country
CCPs in accordance with Article 25 of Regulation
(EUY Mo 64832012, the monitoring of regulatory
and superisory developments in third countries
under Chapter 2 of Title Il of Regulation (EL) Mo
645/2012; and

(c) the tasks referred to in the first subparagraph of
Article 5(1), the first subparagraph of Aricle 9(3),
Aricle 9(4), Article 17(2), Aricle 17(3), Aricle
18017, Aricle 20(2), Aricle 20(B), Article 21c,
Aricle 23, Article 24, Article 29(3), Article 38(5),
48(3), 49(1) and 54(3) of Regulation (EU) Mo
B4852012.

2. The CCP Executive Session shall
dedicated staff and adeguate resources provided
by ESMA o carry out its tasks.

have a

3. The CCP E=xecutive Session shal inform the

Board of Supervisors of its decisions.

responsible for:

(2] providing the consent referred to in Aricle
21a(1) of Regulation (B Mo B48/2012;

(b} the recognition and superision of third-country
CCPs in accordance with Article 25 of Regulation
(ELN Mo 64872012, the monitoring of regulatory
and supervisary developments in third countries
under Chapter 2 of Title |l of Regulation (EU) Ma
G452012; and

(c) the tasks referred to inthe first subparagraph of
Article 5(17, the first subparagraph of Article 3(3),
Article 9(d), Article 17020, Article 17(3), Aricle
1817, Aricle 20027, Article 20(8), Article 21c,
Article 23, Adicle 24 Article 28(3), Article 38057,
Article 45(3) Article 49(1), Article ssd 54(3) and
Article 84 of Regulation (EU) No 5452012,

2. The CCP Executive Session shall have a
dedicated staff and adequate resources provided
by ESMA to carry out its tasks.

3. The CCP Executive Session shall inform the
Board of Supervisors of its decisions.

4. The CCP Executive Session shall ensure that
memhbers of the college referred to in Article
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Text proposed by the Commission

Amendments proposed by the ECB?

18({2), the authorities referred to in Article 25(3)
of Regulation (EU) No 6482012 and the ESRE,
in accordance with Article 15 of Regulation
(EU} Mo 1092/2010%, have access to all
information necessary for the purpose of

carrying out their tasks.’

* Regulation {EU) No 10922010 of the European
Parliament and of the Council of 24 November
2010 on Ewropean Union macro-prudential
oversight of the financial system and

estahlishing a European Systemic Risk Board
(0J L 331, 15.12.2010, p. 1).

Explanation

fn arder to ensure that the ESRE and the supendsory college members which are not also members of
the COF Executive Sessioh have all the relevant information necessary for the purposs of carrying out
thelr tasks, it Is crucial that there s an obligation to exchange infarmation between the COF Executive
Session and the ESREB and the other supendsons college members which are not members of the COF
Executive Session. The information exchanged with the ESRE and the supernvson college should be
complete, and showld include the information available to the COF Executive Session which s hecessany
for the ESRO and the supervisory colbege members to camy out thelr respective tasks Likewise,
information regarding third country CCPs showld be exchanged with the ESREB and the relevant
cormpetent authorties listed n Article 25(3) of Regulation [EU] Mo §48/2012, where this ia necessany for
the purpase of carying out thelr tasks. See paragraph G of the Opinion.

Amendment B
Article 2(1a) (new)
concerning Article 15 of Regulation (ELY Mo 648/.2012

Mo et

“a. In Article 15, the following paragraph 3 is
added:

“3. In order to ensure consistent application of
this Article, ESMA shall, in close cooperation
with the ESCB, dewvelop draft regulatory
technical standards specifying the indicators
for additional services and activities referred to

in paragraph 1.
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Text proposed by the Commission Amendments proposed by the ECB?

ESMA shall submit those draft reqgulatory
technical standards to the Commission by f12
months from the entry into force of thi
Regulation].

Power 5 delegated to the Commission to adopt
the regulatory technical standards referred to
in the first subparagraph in accordance with
Articles 10 to 14 of Regulation (EU) Ho
1095/2010.™

Explanation

The EC B lakes the view that the competent authonties have a certain margin of appreciation with regard
to whether changes proposed by a CCF showld be subyedt to declsions under Article 15 of Regulation
(EL) Mo 6432072, with regard to the extension of activiies and senvices not covered by the initia!
guthorisation. ESMA recently published an opm.fons an the common indicators for additional products
and serices undsr Arick 5. The ECE takes the view that obsercance of the crteria set owt In the
ESMA opinion will be essential in arder to ensure the consant of the relevant central banks of issue is
sought in all cases where such consent Is required. Thus the ELE proposes that the guidance provided
By ESMA regarding the interpretation of Aricle 15 should be made binding, and thus be developed by
ESMA as draft requliztony technical standards and adopted by the Commission in the form of a delegated
act. See paragraph 2.5 of the Opinion,

Amendment 7
Article 2(3)(d) (new)
concerning Article 18(8) of Regulation (EU) No B4872012

Mo text. ‘paragraph 6 is replaced by the following:

B, In order to ensure the consistent and
coherent functioning of colleges across the
Union, ESMA shall, in close cooperation with
the ESCB, develop draft requlatory technical
standards specifying the conditions under
which the Union currencies referred to in

paragraph 2{h) are to be considered as the

most relevant and the details of the practical

> ESMa Opinion of 15 MNovember 2016 an cammoan indicators for new products and servces under Aride 15 and far
significant changes under Adicle 49 af EMIR (ESM AL EM 574).
G
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Text proposed by the Commission Amendments proposed by the ECB?

arrangements referred to in paragraph 5.

Power i delegated to the Commission to adopt
the regulatory technical standards referred to
in the first subparagraph in accordance with
Articles 10 to 14 of Regulation (EU) Mo
1095/2010.™

Explanation
Commission Delegated Regulation (EL) No 8756204 38 which was adopted on the basia of Article 186
of Reguiation (EU) No 6482012, may need to be revised and wpdated. The development of draft
regquiatony technical standards by ESMA for this purpose showld be carried out in close cooperation with
the relewvant members of the ESCE. This is without prejudice to the need to consult the ECE on such
draft delegated and implementing acts. See paragraph 4 of the Opinion.

Amendment 8
Article 2(B)(c) (new)
cancerning Article 21 of Regulation (EU) 6452012

Mo text. '{c) a new paragraph Jais inserted:

“3a. The competent authorities shall consult
the relevant central bank of issue referred to in
Article 18{2){h) in the review and evaluation
referred to in paragraph 1, where necessary for
the central bank of issue to fulfil its role under
this Regulation.™

Explanation
The proposed amendment seeka to provide the relevant central banks of lasue with a conaultation rolz in
the review and evaluation process conducted by competent autharites under Article 27 of Regulation
(EL) Mo B48/2072, together with ESMA. The review of arrangements strategies, processes and
mechanisms implemented by COFs to comply with Regulation (EL) Mo 6452072 showld be carried out in

consultation with the relevant central banlis of lssue. See paragraph 3 of the Opinion,

& Cammiszion Delegated Regulation (EU) Mo 87652013 af 28 May 2013 supplem enting Reguiation (EUY Mo B455201 2
of the European Parliamert and of the Council with regard to regulatory technical standards on colleges far central
counterparties (OJ L 244, 139.201 3, p. 19).
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ECB-PUBLIC

Text proposed by the Commission

Amendments proposed by the ECB?

Amendment 3
Aricle 2(7)
concerning Article 21a(2) of Regulation (EL) 648/2012

2. Competent authorities shall prepare and subrmit
draft decisions to the central banks of issue
referred to in Article 18(2)(h) before adopting any
decision pursuant to Articles 14,15, 20, 44, 46, 50
and 54,

Competent authorities shall abtain, in accardance
with Article 21(b) the consent of the central banks
of issue referred to in the first subparagraph in
respect of any aspect of those decisions relating to

the carrying out of their monetary policy tasks.'

2. Competent authorities shall prepare and submit
draft decisions to the central banks of issue
referred to in Article 18(21(h) before adapting any
decision pursuant to Articles 14,15 1F, 20, 41, 44,

46, 49,50 and 54,

Competent authortties shall abtain, in accordance
with Article 21(b), the consent of the central banks
of issue referred to in the first subparagraph in
respect of any aspect of those decisions relating to

the carrying out of their monetary policy tasks.’

Explanation

The proposed amendment adds draft decisions taken regarding margin requirerments ahd the review of

models, streas testing and back testing to the list of legal bases where the consent of the central bank of

isaue rrust be sought.

See paragraph 2.3 of the Opinion.

Armendment 10

Aricle 2(7)
concerning Article 21b(1) of Regulation (EL) 548/2012

"l. The consent referred to in Article 21a(2) shallbe
deemed to be given unless the central bank of
issue proposes amendments or abjects to the draft
decision within a maximum period of 15 calendar
days after ts submission. Where the central bank
of issue proposes amendments or objects to a draft
decision, it shall provide full and detailed reasons,
in weriting.

Where ESMA has proposed amendments pursuant
to Aricle 21a(4) to the draft decisions to be
adopted pursuant to Articles 14, 15, 20 and 54, it

shall also submit them also to the central bank of

Y. The consent referred to in Article 21a(2) shall be
deermed to be given unless the central bank of
issue proposes amendments or objects to the draft
decision within & maximum period of 15 calendar
days after its submission. Where the central bank
of issue proposes amendments ar objects to a draft
decision, it shall provide full and detailed reasons,
in weriting.

Where ESMA has proposed amendments pursuant
to Article Z21a(4) to the draft decisions to be
adopted pursuant to Aricles 14,15 17, 2041, 49

and 54 it shall also submit thern also to the central
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ECB-PUBLIC

Text proposed by the Commission

Amendments proposed by the ECB?

izsue. |n that case, the deadline referred to in the

first subparagraph shal be extended by 5 days.'

hank of issue. In that case, the deadline referred to
in the first subparagraph shall be extended by 5
days.'

Explanation

This proposed amendment adiuss the cross-references regarding the legal bases of draft declsions

refarred to In amendment B above.

Amendment 11
Aricle 2(5(b)
cancerning Article 25(2a) of Regulation (EU) Mo 64572012

2a. ESMA shall determine whether a CPP s

gystemically important  or  likely to  become
systemically important for the financial stability of
the Union or for one or more of its Member States
iTier 2 CCH by taking into account all of the

following criteria:

(&) the nature, size and complexity of the CCP's
business, including the value in aggregate terms
and in each Union currency of transactions cleared
by the CCP, or the aggregate exposure of the CCP

engaged in clearing activities to its counterparties;

(b} the effect that the failure of or & disruption to
the CCP would have on financial markets, financial
institutions, or the broader financial system, or an
the financial stability of the Union or for one or
rore of its Member States;

ic) the CCF's clearing membership structure;

id) the CCP's relationship, interdependencies, aor

other interactions with other financial market
infrastructures, other financial institutions and the

broader financial systern.
The Commission shal adopt a delegated act in
accordance with Article 82 to further specify the

criteria set out in the first subparagraph within [six

2a. ESMA shall determine whether a &R CCP s

gystemically  important  or  likely to  become
systemically important for the financial stability of
the Union or far one or mare of its Member States
iTier 2 CCHF) by taking into account all of the

following criteria:

(&) the nature, size and complexity of the CCP's
business, including the value in aggregate terms
and in each Union currency of transactions cleared
by the CCF, or the agaregate exposure of the CCP

engaged in clearing activities to its counterpartios;

(b} the effect that the failure of or a disruption to
the CCP would have on financial markets, financial
institutions, or the broader financial system, or on
the financial stabilty of the Union ar for one or
rnore of its Member States;

ic) the CCP's clearing membership structure;

id) the CCP's relationship, interdependencies, ar

other interactions with other financial market
infrastructures, other financial institutions and the

broader financial system.

The shall draft

delegated act, in close cooperation with the

Commission develop a

relevant memhbers of the ESCB, to further

months  from  the entry  into force of this | specify the criteria set out under the first
Regulation]' subparagraph. The Commission shall adopt & the
e
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ECB-PUBLIC

Text proposed by the Commission Amendments proposed by the ECB?

delegated act in accordance with Article 52 e

" " . . "
setbparagraptwithin [six months fram the entry into

force of this Begulation].

Lxpianation
fnorder ta ensure the apprapriate involkement of central hanks of issue In the elabaration of the relevant
ctiteria to determing whether a third country COP s syaerically important or ikely to becorme
systemically impartant far the financial stabilty of the Union ar for ane ar mare of its Member States, the
development of the delegated act by the Commission showld be conducted In close cooperation with the
relevant members of the ESCD. This s withowt prejudice to the need to consult the ECB on such draft
delogated and Implementing acts. See paragraph 4.4 of the Opinion.

Amendment 12
Article 2(5(b)
cancerning Article 25(2b) of Regulation (EU) Mo 64582012

2h. Wvhere ESMA determines a CCF to be

gystemically important  or  likely to  become
systemnically important (Tier 2 CCF) in accordance
with paragraph 2a, it may only recognise that CCP
where, in addition to the conditions referred to in
Article 25(2(a), (b), (c) and (d),

conditions are fulfilled:

[..]

the following

Zh. Where ESMA determines a CCP to be

gystemically  important  or  likely to  become
gystemnically important (Tier 2 CCP) in accordance
with paragraph 2a, it may, after consulting the
authorities referred to in paragraph 3, only
recognise that CCP where, in addition to the
conditions referred to in Article 25{2)(a), (b), (c)

and (d), the following conditions are fulfilled:

L]

Explanation
This proposed amendment seeks to clarify that the consultation requirarnent under Arbicle 25(3) of
Reguiation [EUl Mo 6482012 also applies to recognition of Tier 2 COPs under Articke 25(2h). This is
already implict from the fext of Article Z5(ZH{E. However, In the interests of legal ceramnty, this

requirerment cowld be made explict,

Amendment 13
Aricle 2(9(b)
concerning Article 25(2c) of Regulation (EU) Mo 648/2012

2o, ESMA, in agreement with the relevant central

banks of issue and commensurate with the degree

2.

referred to in paragraph 3 and in agreement with

ESMA, after consulting the authorities

10
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Text proposed by the Commission

Amendments proposed by the ECB?

of systemic impartance of the CCP in accardance
with paragraph 2a, may conclude that a CCP iz of
that

aut  in

substantial
with

such systemic

the

importance

compliance conditions  set
paragraph 2b does not sufficiently ensure the
financial stabilty of the Union or of one or mare of
its Member States and should not thersfore be
ESMA  shall

Commission an

recognised. In such a case,
that the

implementing act confirming that that CCP should

re cormrmend adopt
not be recognised in accordance with paragraph
2b.

After subrission of the recommendation referred
ta in the first subparagraph, the Commission may
adopt an implementing act declaring that that CCP
shall nat be recognised pursuant to paragraph 2b
and that it may only provide clearing services in the
Lnion after it has been granted authorisation in
accordance with Article 14,

the relevant central banks of issue referred to in
Article 18{2)(h)

degree of systemic importance of the CCP in

and commensurate with the
accordance with paragraph 2a, may conclude that
a CCP is of such substantial systemic importtance
that compliance with the caonditions set out in
paragraph 2b does not sufficiently ensure the
financial stability of the Union or of ane ar mare of
tz Member States and should not therefore be
ESta  shall

adaopt an

such a
the

recognised. In
that

case,
recammend Cammission
implementing act confirming that that CCP should
nat be recognised in accordance with paragraph

2h.

After submission of the recommendation referred
to in the first subparagraph, the Cammission may
adopt an implementing act declaring that that CCP
shall not be recognised pursuant to paragraph 2b
and that it may anly provide clearing services in the
Unian after it has been granted authorisation in

accordance with Article 14"

Exnlanation

This proposed technical amendment seelis to ensure legal certainty by clarffising that (a) relevant

authoriies under Article 25(3) of Regulation [EU) No 84520712 are consulted, and [E) the relevant central

bankis of issue are determined consistently and in accordance with Article TO[Z1(h) of Reguiation [EU] Mo
6482072 and Delegated Reguiation (EU) Mo 8782013, See paragraph 4.3 of the Opinian.

Amendment 14

Article 2(8)(ha) (new)
concerning the first sentence of Article 25(3) of Regulation (EL) Mo B48/2012

Mo text. The first sentence of paragraph 3 is replaced
by the following:
“When assessing whether the conditions
referred to in paragraphs 2, 2b and 2c are met,
ESMA shall consult:™
11
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Explanation

This proposed technical amendment seelis to ensure kgal certainty By clanfiying that the relevant

authorities under Article 25(3) of Regulation (EU) Mo 8482092 are conswlted on decisions under the new

paragraphs 2b and Zc of Article 25.

Amendment 15
Article 2(21(bb) (new)
concerning point (f) of Article 25(3) of Regulation (ELN Mo 64872012

Mo text.

‘point {f) of paragraph 3 is replaced by the
following:

“ifi the central banks of issue of the most
relevant Union currencies of the financial
instruments cleared or to he cleared, referred
to in Article 18{2)(h).™

Exnlanation

This proposed technical amendment seeks to ensure leqal certainty By clanfiring that the relevant central

banks of issue are determined consistently and in accordance wih Article T8{Z){h) of Reguiztion [EU] Mo
G482012 and Delegated Regulation (EU) Mo 8762013, See paragraph 4.3 of the Oplnion.

Amendment 16
Article 20100
concerning Article 25b(2) of Regulation (EU) Mo 64872012

2. ESMA shall prepare and submit draft decisions
to the central bank of issue of the relevant currency
referred to in Article 18(2(h) before adopting any
decision pursuant to Articles 41, 44, 46, 50, and
a4,

EStA shall

paragraph, the consent of the relevant central bank

obtain, in accordance with this
of issue in respect of any aspect of those decisions
relating ta the carrying out of their monetary policy
tasks. The consent of the central bank of issue
referred to in the second subparagraph shall be
be

amendments ar objects to the draft decision within

deemed to given unless it proposes

15 calendar days after having been notified of the

2. EEMA shall prepare and submit draft decisions
to the central bank of issue of the relevant currency
referred to in Article 18(2)1(h) before adapting any
decision pursuant to Articles 25m, 41, 44 46 49,
a0, and &4, .
EShA  shall
paragraph, the consent of the relevant central bank
of issue referred to in Article 18{2)(h) in respect

of any aspect of those decisions relating to the

obtain, in accordance with  this

carrying out of their monetary policy tasks. The
consent of the central bank of issue referred to in
the second subparagraph shall be deemed to be
given unless it proposes amendments or objects to

the draft decision within 15 calendar days after

12
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draft decision. WWhere the central bank of issue
draft

decision, it shall provide full and detailed reasaons,

proposes  amendments or objects to a

in writing.
Where the central bank of issue objects to a draft
decision, ESMA shall not adopt that decision.
YWhere bank of

amendments, ESMA may only adopt the decision

the central issue proposes

as amended by that central bank of issue.’

having been notified of the draft decision. Where
the central bank of issue proposes amendments or
chjects to a draft decision, it shall provide full and
detailed reasons, in writing.

Where the central bank of issue objects to a draft
decision, ESMA shall not adopt that decision.
Where the bank of

amendments, ESMA may only adopt the decision

central issue proposes

as amended by that central bank of issue!’

Exnlanation

These proposed amendments relating to the procedure for third countne CCFs seek to mirror the

proposed amendments for Unfon CCFs outiined in amendments 8 and 9 of this technical working

document,

Amendment 17
Article 2010)
cancerning Article 25e of Regulation (EL) Mo 645522012

. In order to carry out its duties under this
Regulation, ESMA may conduct all necessary on-
site inspections at any business premises of Tier 2
CCPs. The relevant central bank of issue shall be

invited to participate in such on-site inspections.’

M. In order to carry out its duties under this
Regulation, ESMA may conduct all necessary on-
site inspections at any business premises of Tier 2
CCPs The relevant central bank of issue referred
to in Article 18{2){h) shall be invited ta participate

in such an-site ingpections.’

Explanation

This proposed technical amendment seeks to ensure leqal certainty By clanfiring that the relevant central

banks of fasue are determined consistently, and in acoordance with Article T8 2){h) of Regulation [EU)
Mo 64872072 and Delegated Reguiation [EU) Mo 876/200 3. See paragraph 4.3 of the Opinion.

Amendment 18
Article 2011)(c) (new)
concerning Article 49 of Regulation (ELY Mo 648/.2012

Mo text. ‘{c) The following paragraph 3 is added:
“G. In order to ensure consistent application of
this Article, ESMA shall, in close cooperation
with the ESCB, develop draft regulatory
13
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technical standards specifying the indicators
for significant changes to the modek and
parameters referred to in the second suh-
paragraph of paragraph 1.

ESMA shall submit those draft regulatory
technical standards to the Commission by f12
months from the entry into force of thi
Requlation].

Power i delegated to the Commission to adopt
the regulatory technical standards referred to
in the first subparagraph in accordance with
Articles 10 to 14 of Regulation (EU) Ho
10952010,

Explanation
The FCB nates that the competent authoriies have a cerain margin of gopreciztion as to whether
changes proposed by a COP should be subfect to decisions under Article 49 of Reguiation [EL) Mo
G482072, with reqard to the review of madels stress testing and back testing. ESMA recently published
an opinion on the common indicators for significant changes under Article 407 The ECB notes that
ohaeniance of the criteria set ouwt fn the ESMA opinion will be essential in order to ensure the consent of
the relevant ceniral banks of lssue /s sought in all cases where such consent Is required. Thus, the ECE
proposes that the gwidance provided by ESWA regarding the interpretation of Article 49 showid be made
Ainding. To this end, ESMA should develop # as draft reguiatory technical sandards, which the

Commission should then adogt in the form of a2 delegated act. See paragraph 2.5 of the Opinion.

Ameandment 19
Article 2(11a] (new])
cohceming Aricle 82 of Requlation (EU) Mo 648/20712

Mo text. ‘Article 82 is replaced hy the following:

“1. The power to adopt delegated acts is
conferred on the Commission subject to the
conditions laid down in this Article.

Z. The delegation of power referred to in
Articles 1(6), 15(3), 18{6), 21c(2), 252 a), 25(b6a),

7 E=M A& Cpinion of 15 Maovember 2016 on comim on indicatars for new products and serdces under Aticle 15 and far
significant changes under 2Aicle 49 of EMIRE (ESMAL0TEMST4), available on ESMA's  website  at
WA ESITI S BLIFOPE e
14
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25a(3) and 25f(7), Articles 251 and 49, Article
64(7), Article 70, Articles 72(3) and B85(2) shall
be conferred on the Commission for an

ind etermin ate period of time.

3. Before adopting a delegated act, the

Commission s hall endeavour to consult ESMA.

4. A delegation of power referred to in Articles
1(6), 15(3), 18(6), 21c(2), 25{2a), 25(6a), 25a(3)
and 25f(7), Articles 23] and 49, Article 64(7),
Article 70, Articles 72{3) and 85(2) may bhe
revoked at any time hy the European
Parliament or by the Council. A decision to
revoke shall put an end to the delegation of
power specified in that decision. The decision
to revoke shall take effect on the day following
that of its publication in the Official Journal of
the European Union or on a later date specified
therein. It shall not affect the wvalidity of any

delegated acts already in force.

5. As soon as it adopts a delegated act, the
Commission shall notify it simultaneously to

the Europ ean Parliament and the Council.

6. A delegated act adopted pursuant to Articles
1(6), 15(3), 18(6), 21c{2), 23(2a), 25(64), 25a(3)
and 25f(7), Articles 23] and 49, Article 64(7),
Article 70, Articles 77({3) and 85{2) shall enter
into force only if no objection has heen
expressed hy either the European Parliament or
the Council within a period of three months of
notification of the act to the European
Parliament and the Council or if, hefore the
expiry of that period, the European Parliament
or the Council have bhoth informed the
Commission that they will not ohject. That
period shall be extended by three months at the
initiative of the European Parliament or of the

Council.™
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with the refevant cross-refersnces.

Explanation
Siven that the Commission's proposal seelis to confer powers on the Commiasion to adopt delegated
acts under certain further provisions, Article 82 of Regulation [EL) Nao 648/207 2 showld alzo be updated
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