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Delegations will find attached: 

 

 request for access to documents sent to the General Secretariat of the Council 

on 17 February 2014, registered the same day (Annex 1). 

 replies from the General Secretariat of the Council dated 10 and 31 March 2014 (Annex 2) 

 confirmatory application dated 11 April 2014, registered on 16 April 2014 (Annex 3). 
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ANNEX 1 
 
[E-mail message sent on 17 February 2014 ] 
 
 
 
From: Willem Geelhoed 

Sent: 17/02/2014 14:36 

To: Consilium InfoPublic 

 

For purposes of academic research, I would like to have access to the following Council documents: 

- nr. 17267/13 of 9 December 2013 

- nr. 17739/13 of 12 December 2013 

- nr. 6116/14 of 5 February 2014 

- nr. 6267/14 of 7 February 2014 
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ANNEX 2 
 

COUNCIL OF 
THE EUROPEAN UNION 

 Brussels, 10 March 2014 

GENERAL SECRETARIAT 
Directorate-General F 

Communication 
Transparency 

 
- Access to Documents/ 
Legislative transparency 

 
RUE DE LA LOI, 175 
B – 1048 BRUSSELS 
Tel: (32 2) 281 67 10 
Fax: (32 2) 281 63 61 

E-MAIL: 
access@consilium.europa.eu 

  
Mr Willem Geelhoed 
 
 
 
e-mail: 
w.geelhoed@law.leidenuniv.nl 
 
 
 
Ref. 14/0280-mi/jj 

 
 
Dear Mr Geelhoed, 
 
We have registered your request of 17 February 2014 for access to documents 17267/13, 
17739/13, 6116/14 and 6267/14. Thank you for your interest. 
 
The General Secretariat of the Council has examined your request on the basis of 
Regulation (EC) No 1049/2001 of the European Parliament and of the Council regarding 
public access to European Parliament, Council and Commission documents1 (hereafter 
the "Regulation") and specific provisions of the Council's Rules of Procedure2 and has 
come to the following conclusion: 
 
You may have access to documents 17267/13, 17739/13 and 6116/14. 
 
Consultations concerning document 6267/14 are still on-going. The General Secretariat 
will send you a reply relating to this document as soon as possible. 
 
 
Yours sincerely, 
 
For the General Secretariat 
 
 
 
Jakob Thomsen 
 
 
Enclosures 

1  Official Journal L 145, 31.5.2001, p. 43. 
2  Annex II to the Council's Rules of Procedure – Council Decision No 2009/937/EU; 

Official Journal L 325, 11.12.2009, p. 35. 
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COUNCIL OF 

THE EUROPEAN UNION 
 Brussels, 31 March 2014 

GENERAL SECRETARIAT 
Directorate-General F 

Communication 
Transparency 

 
- Access to Documents/ 
Legislative transparency 

 
RUE DE LA LOI, 175 
B – 1048 BRUSSELS 
Tel: (32 2) 281 67 10 
Fax: (32 2) 281 63 61 

E-MAIL: 
access@consilium.europa.eu 

  
Mr Willem Geelhoed 
 
 
 
e-mail: 
w.geelhoed@law.leidenuniv.nl 
 
 
 
Ref. 14/0280-mi/jj 

 
 
Dear Mr Geelhoed, 
 
Further to your request dated 17 February 2014 and our letter of 10 March 2014, we 
would like to indicate as follows: 
 
The General Secretariat of the Council has finalised the examination of your request on 
the basis of Regulation (EC) No 1049/2001 of the European Parliament and of the 
Council regarding public access to European Parliament, Council and Commission 
documents1 (hereafter the "Regulation") and specific provisions of the Council's Rules of 
Procedure2 and has come to the following conclusion: 
 
Document 6267/14 is a contribution of the Council Legal Service relating to the proposal 
for a Council Regulation on the establishment of the European Public Prosecutor's Office. 
The document contains an analysis of the specific enhanced cooperation procedure 
provided for in the second and third subparagraphs of Article 86(1) TFEU. Document 
6267/14 COR1 is a corrigendum related to this legal advice. The document consequently 
contains legal advice except for paragraphs 1-9.  
 
The decision-making process in question is currently ongoing and the issues analysed in 
the legal contribution forms an important part of the basis of the discussions which are 
sensitive and complex. Disclosure of the legal advice would adversely affect the 
negotiations by impeding internal discussions of the Council on the proposal and would 
hence risk compromising the capacity of the Council to reach an agreement on the dossier 
and thus undermine the decision-making process pursuant to Article 4(3), first 
subparagraph of the Regulation. 
 

1  Official Journal L 145, 31.5.2001, p. 43. 
2  Annex II to the Council's Rules of Procedure – Council Decision No 2009/937/EU; 

Official Journal L 325, 11.12.2009, p. 35. 
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Moreover, the legal advice covered by this opinion deals with issues which are novel and 
broad in scope. The issues concerned by the legal advice constitutes critical elements in 
the negotiations. They are contentious and likely to be subject to litigation before the 
courts. The legal advice is therefore particularly sensitive. 
 
Disclosure of such a document would therefore undermine the protection of legal advice 
under Article 4(2), second indent, of the Regulation. It would make known to the public 
an internal opinion of the Legal Service, intended for the members of the Council. The 
possibility that the legal advice in question be disclosed to the public may lead the 
Council to display caution when requesting similar written opinions from its Legal 
Service. Moreover, disclosure of the legal advice could also affect the ability of the Legal 
Service to effectively defend decisions taken by the Council before the Union courts. 
Lastly, the Legal Service could come under external pressure which could affect the way 
in which legal advice is drafted and hence prejudice the possibility of the Legal Service to 
express its views free from external influences. 
 
As regards the existence of an overriding public interest in disclosure in relation to the 
protection of the decision-making process and the protection of legal advice under 
Regulation (EC) No. 1049/2001, the General Secretariat considers that, on balance, the 
principle of transparency which underlies the Regulation would not, in the present case, 
prevail over the above indicated interest so as to justify disclosure of the documents. 
 
In the view of the foregoing, the General Secretariat of the Council is unable to grant you 
full access to document 6267/14. However, in accordance with Article 4(6) of the 
Regulation, you may have access to paragraphs 1 to 10 of document 6267/14 which are 
not covered by the above-mentioned exceptions. In addition, you may have full access to 
document 6267/14 COR 1. 
 
 
Statutory remedy notice 
 
Pursuant to Article 7(2) of the Regulation, you may submit a confirmatory application 
requesting the Council to reconsider this position, within 15 working days of receiving 
this reply3. 
 
 
Yours sincerely, 
 
For the General Secretariat 
 
Jakob Thomsen 
 
 
Enclosures 

 

3  Confirmatory applications are published in the Council's Register of documents. If 
you introduce a confirmatory application, your personal data will be published in the 
documents related to your confirmatory application only if you have given your 
explicit consent for this. Your reply relating to the publication of your personal data 
will in no way prejudice your rights under Regulation (EC) No 1049/2001. 
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ANNEX 3 

[Confirmatory application - sent by letter on 11 April 2014] 
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_____________________ 
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