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On the subsidiarity principle

European Affairs Committee of the Parliament of the Republic of Latvia (Saeima) has carried
out a subsidiarity check concerning COM (2014)163 Proposal for a Regulation of the
European Parliament and of the Council establishing a touring visa and amending the
Convention implementing the Schengen Agreement and Regulations (EC) No 562/2006 and
(EC) No 767/2008.

On the 28" of May 2014, the given issue was examined and the decision was taken by the
Saeima European Affairs Committee to adopt an opinion. The Saeima European Affairs
Committee’s assessment regarding the observance of the subsidiarity principle is as follows: it
considers that the proposal complies with the principle of subsidiarity, however, it wishes to
draw European Commission’s attention to certain problematic aspects of the proposed
Regulation.

Annex: 1. A copy of the opinion of the Saeima European Affairs Committee in Latvian (on
four pages);
2. A copy of the English translation of the opinion (on three pages).

Sincerely,

/Y
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Zanda Kalnina-Luka$evica, Dr.sc.admin
Chairperson of the Sacima European Affairs Committee
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Saeimas Eiropas lietu komisijas 2014. gada 28. maija
viedoklis

par subsidiaritates principa ievéroSanu COM(2014) 163 prick8likuma Eiropas
Parlamenta un Padomes Regulai, ar ko izveido apceloSanas vizu un groza Konvenciju,
ar ko isteno Sengenas Noligumu, un groza Regulu (EK) Nr. 562/2006 un Regulu (EK)
Nr. 767/2008

Atbilstosi Sacimas kartibas rulla 185." panta 1. dalai, kas nosaka, ka Saeima savu
lidzdalibu Eiropas Savienibas jautdjumos TIsteno ar Eiropas lietu komisijas
starpniecibu, ja Saeima nav lémusi citadi, 2014. gada 28. maija Eiropas lietu
komisijas s&de tika apstiprinats viedoklis par subsidiaritates principa ievérofanu
Eiropas Komisijas (turpmak teksta — ,,Komisija™) 2014, gada 1. aprila priekslikuma
Eiropas Parlamenta un Padomes Regulai, ar ko izveido apcelofanas vizu un groza
Konvenciju, ar ko isteno Sengenas Noligumu, un groza Regulu (EK) Nr. 562/2006
un Regulu (EK) Nr. 767/2008” (turpmak teksta — ,,Regula™).

Veicot subsidiaritates principa parbaudi saskana ar Liguma par Eiropas Savienibu un
Liguma par Eiropas Savienibas darbibu 2. protokola noteikumiem par subsidiaritates
principa un proporcionalitates principa piemérosanu, Eiropas lietu komisija konstatgja

dazus Regulas projekta triitkumus.

1. Regulas juridiskais pamats

Eiropas lietu komisija neguva parliecibu par to, vai Liguma par Eiropas Savienibas
darbibu (turpmak teksta — ,,LESD™) 77. panta, 2. punkta a), b) un ¢) apakipunkti ir

piemérots juridiskais pamats Regulas pienemsanai.

! Eiropas Parlamenta un Padomes Regula (EK) Nr. 562/2006 (2006. gada 15. marts), ar kuru ievied
Kopienas Kodeksu par noteikumiem, kas reglaments personu parvietofanos par robe?im (Sengenas
Robeiu kodekss).
* Eiropas Parlamenta un Padomes Regula (EK) Nr. 767/2007 (2008. gada 9. julijs) par Vizu
informacijas sistému (VIS) un datu apmainu starp dalibvalstim saistibd ar Tstermipa vizam (VIS
regula).
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Saskana ar Eiropas Savienibas Tiesas pastavigo judikatiru, Savienibas tiesibu akta
juridiska pamata atbilstiba tiek vertéta, nemot véra tadus objektivus elementus ka akta

. o ) m g e o i fn 3
galvenais vai iz8kiroSais mérkis un saturs.

LESD 77. panta, 2. punkta a), b) un c) apak$punkti ir viena no ES robezkontroles,
patvéruma un imigracijas politikai veltitas sadalas tiestbu normam, un tas méerkis ir
atvieglot likumigu celofanu un novérst nelikumigu imigraciju. Ta pilnvaro ES
likumdevEjus paredz&t pasikumus par kop&u vizu politiku, par kontroli, kidu veic
attieciba uz personam, kas $k@rso ar¢jas robezas, ka arf par nosacijumiem, ar kdadiem

trefo valstu pilsoniem ir TslaicTga celoSanas briviba Savientbas teritorija.

Eiropas lietu komisija izvértgja Regulas projekta saturu, ka art tas pavaddokumentus -
paskaidrojuma rakstu (Explanatory memorandum) un ietekmes novértejumu (/mpact
assessmem"), un secindja, ka Regula ir iecerta ne tikai ka kopgjas vizu politikas, bet

ari ka ES ekonomikas izaugsmes veicinasanas instruments.

Regulas projekta preambulas 4. apsvéruma ir noteikts, ka tad ka studentiem,

pétniekiem, kultiiras jomas profesionaliem, pensionariem, uznéméjiem, pakalpojumu
sniedzgjiem un taristiem ir liegla iesp@ja uzturéties Sengenas zona ilgak par 90
dienam jebkura 180 dienu laikposma, tiek zaudéti potencialie apmekl&taji un,

attiecgi, ciesti ekonomiski zaud&jumi.

Lidzigs secinajums izriet arm no Komisijas paskaidrojuma raksta, kura tiek vairakkart

uzsverts, ka Sie celotd)i tiek uzskatiti par tiem, kas t&r€ daudz, tapéc ir iesp€jams, ka
vini raditu ievérojamus iepémumus un veicinatu ES ekonomisko aktivitati, ja

. _ s
Sengenas zona uzturétos ilgak.

[etekmes novértéjuma savukart ekonomikas izaugsme tiek tie$i nosaukta par

o e s BB By s o o -y
piedavatas iniciativas vispargjo mérki.”

Izaugsmes faktora, ki arT ES tiirisma un nodarbinatibas interesu nozimi apstiprina arf

nesen publicéta Komisijas iniciativa veidot pardomataku vizu politiku un attistit tas

* Spriedums Eiropas Komisija pret Eiropas Savienibas Padomi (C-137/12, EU:C:2013:675, 74.
punkis).
* Impact Assessment accompanying the document ,Proposal for a Regulation of the European
Parliament and of the Council on the Union Code on Visas (Visa Code) (recast)”. SWD(2014) 68; ir
?iccjams arT letekmes novértgjuma kopsavilkums latviski.

Paskaidrojuma raksts, 2. sadala, 6. Ipp.
® Ietekmes novertgjuma kopsavilkums, 4. Ipp.
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ekonomisko dimensiju un izaugsmes veicinadanas potencialu. Proti, §a gada 1. aprili
Komisija naca klaja ar zinojumu ,,4 smarter visa policy for economic growth”, kura
tick noveértéts ka dalibvalstis steno Vizu kodeksu un tiek ierosinats piepemt
elastigakus vizu noteikumus nolika veicinat izaugsmi un darba vietu radi$anu, ka arf

panakt lielaku vizu politikas saskanibu ar citam ES politikam.’

Nemot véra to, ka Regulas projekia uzsvérti minétie izaugsmes, nodarbinatibas un
thrisma veicindSanas mérki, Eiropas lietu komisija uzskata, ka 1zvElGtais Regulas
juridiskais pamats ir parak Saurs un neatspogulo visus tas mérkus. Eiropas lictu
komisijas i1eskatos, Iidztekus ar LESD 77. pantu biitu vElams norddit attiecTgos
Liguma noteikumus, kas ES pieskir nepiecieSamas kompetences minéto mérku
sasniegSanai. Tirisma nozaré, pieméram, ES tikai papildina dalibvalstu darbibas,

neparedzot dalibvalstu normativo aktu saskm;m-éanu.sa

Visbeidzot, Eiropas lietu komisijas Saubas par LESD 77. panta 2. punkta a), b) un ¢)
apak$punktu izmantosanu ki Regulas juridisko pamatu balstas arf uz to, ka §T tiesibu
norma atlayj regul&t tikai trefo valstu pilsonu islaicigu iecelo$anu un vzturdsanos ES.
Nemot véra to, ka Regula paredz, ka apcelosanas vizas kopgjais atlautas uzturésanas
ilgums var sasniegt pat divus gadus’ (sakotn&jais atlautas uzturdanas ilgums un ta
pagarinajums), nevar secinat, ka §1 viza biitu pielidzinama ,,istermina vizu” jédzienam

LESD 77. panta izprain&.

ievienota vertiba un_ieceréta reguléjuma

proporcionalitite

Eiropas lietu komisijas ieskatos apcelo$anas vizas izveido$anas nepieciedamiba un tas
pievienota vértiba nav pietickami pamatotas. Paskaidrojuma raksta Komisija pati
atzist, ka to personu skaits, kas potenciali gitu labumu no jaunas at]aujas, ir saméra

ierobezots.!’

" A smarter visa policy for economic growth”, Report from the Commission to the European
Parliament and the Council, COM(2014) 165.

¥ LESD 195. pants

? Regulas 7. panta 3. punkts

' Paskaidrojuma raksts, 6. Ipp
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Turklat, no proporcionalitates principa skatpunkta, Komisijas priekslikums
neizskaidro kada veida labumi, kas tiks ieghti apcelofanas vizas izveidoSanas
rezuliata bis sam@rojami ar izmaksam, ko vienlaikus prasis augsta droiibas limena

saglabasana Sengenas zona.

Visbeidzot Eiropas lietu komisija atzim&, ka pastav ari Regulas projekta paredzéto

tiestbu launpratigas izmantoSanas risks.

Ievérojot visu ieprieksminéto, Eiropas lietu komisija uzskata, ka priekslikums Eiropas
Parlamenta un Padomes Regulai, ar ko izveido apceloSanas vizu un groza Konvenciju,
ar ko Tsteno Sengenas Noligumu, un groza Regulu (EK) Nr. 562/2006 un Regulu (EK)
Nr. 767/2008, ta pasreiz&ja redakcija, athilst subsidiaritates principam, ka to paredz
Liguma par Eiropas Savienibu 5. panta 3. punkts, Tomér turpmakaja Regulas projekta

apspriesanas gaita lidzam Komisiju nemt véra augstak minétos apsvérumus.
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[Courtesy translation]

European Affairs Committee’s
Opinion
of May 28, 2014

on the observance of the principle of subsidiarity in COM(2014) 163 Proposal for a
Regulation of the European Parliament and of the Council establishing a touring visa
and amending the Convention implementing the Schengen Agreement and
Regulations (EC) No 562/2006 and (EC) No 767/2008

According to Article 185'(1) of the Rules of procedure of the Saeima, the Saeima
shall participate in the EU affairs through the European Affairs Committee, unless the
Saecima has ruled otherwise. At its hearing of 28 May 2014, the European AfTairs
Committee has adopted an opinion concerning the observance of the principle of
subsidiarity in European Commission’s (“Commission™) proposal for a Regulation of
the European Parliament and of the Council establishing a touring visa and amending
the Convention implementing the Schengen Agreement and Regulations (EC) No

562/2006" and (EC) No 767/2008 * (“Regulation™).

In evaluating the observance of the principle of subsidiarity pursuant to the provisions
of Protocol Nr. 2 of the EU Treaties on the application of the principles of subsidiarity
and proportionality, the European Affairs Committee identified certain shortcomings
in the draft Regulation.

1. Legal basis of the Regulation

The European Affairs Committee was not convinced that Article 77(2)(a)(b)(c) of the
Treaty on the Functioning of the European Union (“TFEU™) constitutes the
appropriate legal basis for the adoption of the Regulation.

According to settled case-law of the Court of Justice of the European Union, the
appropriateness of the legal basis for a measure is assessed on the basis of objective
factors such as main or predominant purpose of the measure and its content.’

Article 77(2)(a)(b)(c) is one of the chapter on EU policy on border checks, asylum

and immigration provisions, and its aim is to facilitate legitimate travel and to prevent
irregular immigration. Under this Article, the EU legislators have the power to adopt

! Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006
establishing a Community Code on the rules governing the movement of persons across borders
(Schengen Borders Code)

* Regulation (EC) No 767/2008 of the European Parliament and of the Council of 9 July 2008
concerning the Visa Information System (VIS) and the exchange of data between Member States on
short-stay visas (VIS Regulation)

? Judgment of 22 October 2013, European Commission v. Council of the European Union (C-137/12,
EU:.C:2013.675, paragraph 74).
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measures on the common policy on visas, on the checks to which persons crossing
external borders are subject, and on the conditions under which the nationals of third
countries shall have the freedom to travel within the Union for a short period.

Having examined the content of the drafi Regulation, as well as the supporting
documents — the Explanatory Memorandum and the Impact Assessment’, the
European Affairs Committee believes that the proposed Regulation is designed not
only as an instrument of the common visa policy but also to a great extent as an
economic growth fostering instrument.

4™ reeital in the Preamble to the proposed Regulation stipulates that the fact that
students, researchers, culture professionals, pensioners, business people. service
providers as well as tourists may not stay in the Schengen area longer than 90 days in
any 180-day period leads to a loss of potential visitors and consequently to an
economic loss.

Similarly, it i1s frequently emphasised in the Explanatory Memorandum that these
travellers are considered to be “big spenders™ and therefore likely to generate
considerable revenue and boost economic activity in the EU. not least because they
stay longer in the Schengen area.”

The Impact Assessment, in its turn, recognizes that one of the general policy
objectives of the proposed initiative is to foster economic gmwtl'n,6

The importance of considerations related to growth and EU tourism and employment
interests has been upheld in the recently published Commission’s initiative to work
towards a smarter visa policy and to develop its economic dimension and its potential
for fostering growth. Namely, on 1 April 2014, the Commuission published “A smarter
visa policy for economic growth” report which evaluates the implementation of the
Visa Code and proposes to adopt more flexible visa rules in order to boost economic
growth and job creation, and to achieve a greater coherence of the visa policy with
other EU policies.”

Whereas the above mentioned objectives of stimulating growth, employment and
tourism are emphasized through the draft Regulation, the European Affairs
Committee considers that the chosen legal basis of the Regulation is too narrow and
does not fully reflect all the aims that it pursues. Therefore, it would be preferable to
indicate which other Treaty provisions, together with Article 77(2)(a)(b)(c) TFEU,
confer the necessary powers for the EU to act in order achieve the above mentioned
objectives. For instance, in the tourism sector, the Union only complements the action
of the Member States, excluding any harmonisation of the laws and regulations of the
Member States.®

Finally, the FEuropean AfTairs Commitice has doubts as to the choice of Article
T7(2)a)(b)(c) TFEU as the legal basis because this provision regulates only short-

4 Impact Assessment accompanying ,.Proposal for a Regulation of the European Parliament and of the
Couneil on the Union Code on Visas (Visa Code) (recast)”, SWD(2014) 68.

* Explanatory Memorandum, page 6

® Impact Assessment, page 8

7 “A smarter visa policy for economic growth”, Report from the Commission to the European
Parliament and the Council, COM(2014) 165

® Article 195 TFEU
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stay residence of third country nationals in the EU. Since the proposed Regulation
provides that the total length of an authorized stay under the touring visa may be two
years‘J (initial length of the authorized stay and an eventual extension), it does not
seem certain that this new type of visa can be regarded as “short-term™ within the
meaning of Article 77 TFEU.

2. Regulation’s necessity, added value and proportionality of proposed

rules

The European Affairs Committee considers that neither the necessity nor the added
value of creating a touring visa has been sufficiently substantiated. In its Explanatory
Memorandum, the Commission itself admits that the number of potential beneficiaries
of the new authorisation is rather limited."

Furthermore, from the perspective of the proportionality principle, the Commission’s
proposal does not explain how the benefits likely to arise as a result of the
introduction of the touring visa will be balanced against the costs that will be required
in order to maintain a high security level in the Schengen area.

Finally, the European Affairs Committee considers that there is a risk of an abuse of
the rights provided for in the draft Regulation.

On these grounds, the European Affairs Committee takes the view that the Proposal
for a Regulation of the European Parliament and of the Council establishing a touring
visa and amending the Convention implementing the Schengen Agreement and
Regulations (EC) No 562/2006 and (EC) No 767/2008, m its current version,
complies with the principle of subsidiarity as defined in Article 5(3) of the Treaty
on the European Union. However, we invite the Commission to take into account the
above mentioned considerations in its further work on the draft Regulation.

? Article 7(3) of the draft Regulation
1% Explanatory Memorandum, page 6
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