Council of the
European Union Brussels, 3 July 2014

11500/14

COPEN 186
EJN 69
EUROJUST 126

NOTE
From: General Secretariat
To: Working Party on Cooperation in Criminal Matters (Experts on the European

Arrest Warrant)
No. prev. doc.: 8111/05 COPEN 75 EJN 23 EUROJUST 24
7196/3/13 REV 3 COPEN 34 EJN 14 EUROJUST 19

Subject: Replies to questionnaire on quantitative information on the practical operation
of the European arrest warrant - Year 2012

Further to the questionnaire set out in 8111/05 COPEN 75 EJN 23 EUROJUST 24, delegations will
find in ANNEX an updated compilation of the replies received with regard to the year 2012 and in
ANNEX I and ANNEX |1 the replies to questions 6.2. and 12.
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ANNEX |

Replies to question 6.2

"Which were the grounds for refusal?"

CZECH REPUBLIC

(4) act does not constitute an offence under the CZ law
(1) person is prosecuted for the same act as that on which the EAW is based
(9) requested person is a national and EAW has been issued for the purposes of execution of a

custodial sentence.

GERMANY

- The requested person was not in Germany: 5

- The European arrest warrant did not satisfy the formal requirements: 6

- Under the law of the requested Member State, the offence was not punishable by a maximum
custodial sentence of at least 12 months: 1

- The requested person had already been convicted of the same offence in another Member State by
a judgment having the force of res judicata: 1 (custodial sentence of at least 4 months)

- Execution was requested on the basis of a judgment in absentia without the admissible conditions
pursuant to Article 5 of the Framework Decision having being fulfilled: 17

- Prosecution or enforcement of the sentence was statute-barred under German law: 16

- There was no double criminality for an offence not listed in Article 2(2) of the Framework
Decision: 11

- Extradition would have violated European public policy (ordre public): 3

- The requested person was being prosecuted in Germany for the same offence: 3

- It could not be presumed that the requesting State would grant a similar request from Germany

(non-reciprocity): 0

11500/14 GS/mvk 22
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- A foreign national habitually resident in Germany did not consent to extradition for the purposes
of execution of a sentence: 22

- A German national did not consent to extradition for the purposes of execution of a sentence: 35
- The instigation of criminal proceedings for the same offence as that on which the request was
based had been refused, or criminal proceedings which had already been instigated for that offence
had been discontinued: 0

- An extradition request from a third State was given priority: 2

SPAIN

- Ne bis in idem,
- Criminal prosecution is statute-barred,
- Double criminality,

- A Spanish national did not consent to extradition for the purpose of execution of the sentence.

POLAND

- the requested person has been finally judged by a Member State in respect of the same acts
provided that, where there has been sentence, the sentence has been served or is currently being
served or may no longer be executed under the law of the sentencing Member State (art. 3 (2) EAW
Framework Decision);

- the requested person may not, owing to his age, be held criminally responsible for the acts on
which the arrest warrant is based under the law of Poland (art. 3 (3) of the EAW Framework
Decision);

- the offence was committed on the territory of Poland according to Polish law (art. 4 (7)(a) of the
EAW Framework Decision);

- the act was does not constitute an offence under Polish law (art. 4 (1) and 2 (4) of the EAW
Framework Decision);

- parallel prosecutions conducted in Poland, concerning the same person against whom the EAW

was issued, and the same acts (art. 4 (2) of the EAW Framework Decision);
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- the EAW has been issued for the purposes of execution of a custodial sentence or detention order,
where the requested person is staying in, or is a national or a resident of Poland and Poland
undertakes to execute the sentence or detention order in accordance with Polish law (art. 4 (6) of the
EAW Framework Decision);

- the EAW was issued for a purpose other than conducting a criminal prosecution or executing a
custodial sentence or detention order (art. 1(1) of the EAW Framework Decision a contrario);

- a person who is the subject of a European arrest warrant is a national or resident of Poland and the
condition that the person be returned in order to serve the custodial sentence or detention order was
not met (art. 5(3) of the EAW Framework Decision).

PORTUGAL
- 5/art.4.6;
- 1/art. 4a;
- 1/art.15.2;
-1/art.2.1;
- 1/mistaken of identity.
FINLAND

- Finnish citizens wanted to serve their sentences in Finland.

- EAW was not applicable.

LITHUANIA

- 1 case - insufficient data to make a decision on the person's surrender;
- 2 case - under the criminal law of the Republic of Lithuania the statute of limitations for execution
of the judgement of conviction had already been expired,

- 3 case - the surrender was refused as it would have violated the fundamental human rights and

freedoms.
11500/14 GS/mvk 24
ANNEX | DG D 2B EN

www.parlament.gv.at


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=31938&code1=RAT&code2=&gruppen=Link:11500/14;Nr:11500;Year:14&comp=11500%7C2014%7C

LUXEMBOURG

Art. 5 of the Framework Decision - judgements in absentia - no guarantee for a new trial with two

levels of jurisdiction.

IRELAND

- Correspondence could not be established

- Issuing state could not provide guarantee of retrial

- Cumulative sentence on multiple offences where correspondence could not be established for one
offence

- Invalid warrant (not signed by judicial authority)

- Non refoulement. Subject granted asylum from requesting state.

- Article 26 of the FD. The Court decided that, as the subject had been held in custody in this
jurisdiction for the same time period as that to which he had been sentenced, there was no longer an
outstanding sentence to be served and the warrant was void.

- Individual did not flee as suggested

- Minimum gravity requirement not met

- Issues around trial in absentia, whereby the individual was not informed of trial

- Identification issues

- Health issues

- Ne bis in idem — i.e. individual would be tried twice for the same offence

- Extraterritoriality issues

SWEDEN

The arrest warrant concerned a custodial sentence and the wanted person was a Swedish national

that demanded who the sanction should be enforced in Sweden (all 4 cases).
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DENMARK

In 2 cases the refusal to execute the European Arrest Warrant was based on the fact that the
offences had been (partly) committed in Danish territory, cf. Article 4 (7) (a) of the Framework
Decision on the European Arrest Warrant (2002/584/JHA, as amended).

In 2 cases the refusal to execute the European Arrest Warrant was based on non-compliance with

Article 4 a of the Framework Decision (judgments rendered in absentia).

In addition, 1 case led to non-execution of the European Arrest Warrant due to competing arrest
warrants, cf. Article 16 (1) of the Framework Decision. (Surrender did take place in respect of the
other Member State).

Furthermore, in 1 case the surrender was postponed for serious humanitarian persons as mentioned

in Article 23 (4) of the Framework Decision.

AUSTRIA

- committed exclusively in Austria (1);

- no arrest warrant despite of an existing alert (3);
- withdrawn (16);

- own jurisdiction (12);

- no guarantees (2);

- rule of speciality (2);

- no double criminality (1);

- less than 4 month to execute (2);

- other grounds (6).
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SLOVENIA

- Unconfirmed identity.

- Statute of limitations of criminal proceedings.

- Statute of limitations (enforcement of sanctions).
- EAW withdrawn by issuing MS.
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ANNEX 11

Replies to question 12

"Is there any other information regarding the operation of the European arrest warrant that you

would like to give?"

CZECH REPUBLIC

49 cases were concluded in different way (e.g. withdrawal of EAW, person was located on the
territory of another Member State, EAW was cancelled, etc.)

In 17 cases the surrender was postponed.

In 10 cases the consent was given with the prosecution for other offences.

In 23 cases the procedure have not been yet closed.
GERMANY
No.
The figures given are based on a statistical survey covering cases in which surrender took place in
2012 and for which the competent judicial authority of the relevant Land submitted the relevant

report to the Federal Office of Justice by 15 January 2013.

Experience has shown that in isolated cases, reports on extradition proceedings concluded in 2012
are not submitted until after 15 January 2013. Those cases will be included in the statistics for 2013.

POLAND
In some cases the executing state did not provide information on how long the arrested person was

detained prior to the surrender. This made it impossible to properly include that detention time in

the eventual sentence.
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