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MEMBERS OF THE GENERAL COURT OF THE

0 THE PRESIDENT AMND
EUROPEAN UNION

Lodged on 14 May 2014 pursuant to Articles 263 and 275 of the Treaty on the Functioning of
the European Union by

VIKTOR VIETORGVYCH YANUKOVYCH
Applicant

of Ap. 40, 10 Krapivnitskogo Str,, Kyiv, Ukraine, represented by Tom Brazley QC of the Rar
of England and Wales and by Joseph Hage Aaronson LLF, law fimm registered in England &
Wales with registered number OC382231 authorised and regulated by the Solicitors
Regulation Authority, with an address for service at Joseph Hage Aaronson LLP, 7 floor,
280 High Hoibormn, London, WC1V TEE, telephone: +44 ()20 T8S1 8ERE, fax: 144 {20
THIT 1838, email: theazlevi@ha.com (copy to mandersonyizha com and ceccles@jha. com),

V.

COUNCIL OF THE EURQOPEAN UNION
Deiendant

Application for annulment in respect of Council Decision 2014/119/CESP of 5 March 2014,
as amended, and Couneil Regulation (EU) 2082014 of § March 2014, as amended, insofar as
they apply to the Applicant.
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I INTRODLUCTION
1. The Applicant applies {(“the Application™), pursuant to Articles 263 and 275 of the

Treaty on the Functioning of the Evropean Union (the *TFEU™), o annul () Council
Decision 2014/11%CFSP of 5 March 20014 concerning restrictive measures directed
against certain persons, entities and bodies in view of the situabon in Ukrame (“the
Decision™) as amended by Council Decision 2014/216/CFSP of 14 April 2014 and {b)
Council Regulation (FU) Mo 2082014 of 5 March 2014 concerning resiriciive
measures directed apainat certain persons, entities and badies 1 view of the situation in
Ulkzaine (“the Regolation”) as amended by Council Regulation (EU) Ne 381/2014 of
14 April 2014, insofar as they apply to the Applicant. Nothing in this Application or its
associated evidence should be taken as accepting that the so-called “tererim regime” in
parts of Ukraine, or any elements of it, is in any way legitimate. That si-called “interim
vegine” is illegitimate. It unlawfully took whatever power it may have from time o
time from the democratically elected President and Governiment of Ukraine, It did so
by the use and threat of illegal force, and by an illegal and unconstitutional coup.
References in this Application to the “inferim regime”, “interim Government” of
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“interim President and Governmens” of Ukraine are without prejudice to the
Applicant’s position that President Yanukovych is the extant and democratically
elected President, and that his Government is the extant and democratically elected
Govemment. of Ukraine. If the Council of the European Union (“the Touncil™) in
making the Decision or the Regulation relied in any way on the authority or legitimacy
of the so-called “interim regime™ or any person or cntity purporting to act for it, then
such relience was misplaced and wrong, Further, nothing in his Application or its
associgted evidence i5 or is to be treated as, 2 waiver of he Applicant’s fmmunity
referred to below.

The Decision and the Regulation (as amended} are at Annexes A.l and A3, and
Annexes 4.3 and A4 respectively to this Application. The Application is supporied by
the evidence contained in the Annexes, inclading the Applicant’s wilness statement
(Annex A.5) and such further evidence as is annexed to that document, and also
incleding the witness statement of his father, the President of Ukraine (Anmex 4.5,
VVY1/M)

By this Application the Applicant seeks the snnulment of the Decision and the
Regulation insofar as they relate to him. The grounds for anmulment are that, in
inciuding the Applicant in those measures, the Council has failed to act in accordance
with its legal obligations in the following ways' (which arc developed more fully
below),

3.1, The Couneil lacked a legal basig for the Decigion and the Regulation ($518 to
40 below);

3.2. The Council misused its power (54! to 44 below):

3.3. The Council failed to state reasons {§§45 tn 32 below);

3.4, The Council failed to fulfil criteria (5553 ta 61 below);
3.5, The Council made mgrifest errors of assessment (8862 to 63 below);

3.6. The Applicant's defepce rights have been brepched andfor he has been deniad

elfective judicial protection (§566 o 76 below); and

3.7. The Applicant's right g property has been breached 77 1o E5 below).

" For the avoidance of doube, the Applicant relies on all arguments raised in this Applization, repardless of the
context in which thew appear,
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L. FARTIES

Applicant; Viktor Viktorovyeh Yanukovych

Address: Ap. 40, 10 Krapivoitskogo Str., Kyiv. Ukraine

Representatives: Tom Beazley QC and Joseph Hage Aaronson LLP of 7 Flaor,
280 High Holboern, London W1V 7EE, United Kingdom

Detendant: Council of the Furopean Union

il. SUBJECT-MATTER

the Decision and the Regulation, and the timin lication

4. The Decision and the Regulation, each dated 5 March 2014, were published in the
Official Journal of the European Union on 6 March 2014, The background o the
Decigion and the Regalation are mentioned in some defail at §§27 - 28 and 44 of this
Application. While the recitals to the Decision (Annex A.1, page 1) and the Regulation
(Anmex A3, page 1) identify “human rights vielations™ and “the misappropriation af
[krainian State funds™ as the purported bases for these instruments, the Applicant does
not aceept that this is so. The Applicant believes and will submit® that the real reason
for the imposition of sanctions was to advance the Council’s agenda of closer political
integration between the EU and Ukraine by undermining the position of the
democratically elected Government and President of Ukraine that had not endorsed this
vision.

5. Aticle 263 provides, “the proceedings provided for in this Article shall be instinited
within two months of the publication of the measure, or of its notification to the
plaintiff, or, in the absence thereof, of the day on whick it came to the knowledge of the
fatter, as the case may be”, The Applicant does not consider or believe thal he was
notified personally of the Decision and the Regulation, but cannot risk that such might
be alleged against him. Accordingly, the Applicant is institufing this Application within
that two month period from the publication of the measures as extended by 10 days on
account of distance (pursusnl to Asticle 102 of the General Court’s Rules of
Procedure), and thus in time whether he was pessonally notified or not,

B. __ The Decision
. The Decision states thal the Council of the E1,
“Ilaving regard to the Treaty on Ewropsan Union, and in porticular Article 29

thereal”,
Wherens:

* gee the Applicant’s stutemeni (ABnex A8, particularty paragiaph 31 81 page 7. The Applicen has also by s
said statement verified all the fiots and matiers set aut i1 this application

* “The Couneil shall adopt decistons wiich shall define the approach of the Unfon to a particular maner of o
geagraphical ar themeiic nomve. Member States shall snyure that their rotionel policies confirm o the Uinion
positions,
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(1} Cn 20 February 2014, the Council condemned in the strongest terms all
wse of violence in Ulwaine, It called for an immediate end to the violence
in Ukraine, and fill respect for human rights and fundamental freedoms. Jt
called wpon the Ulrainian Government to exercise maximum restraint and
vpposition leaders to distance themsehves from those who resort to radical
action, including violence,

{2) On 3 March 2014, the Council agreed to Jocus restrictive measures on the
freezing and recovery of assefs of persons identified as responsible for the
misappropriation of Ukrainian State funds and persons responsible for
human rights violations, with a view 1o conselidating and supporting the
rude af law and respect for human rights in Ulraine.

{3) Furiher acifon by the Union is needed in order to implement ceviain
MmedRures,

HAS ADOFTED THIS DECISTON:

Article 1

1. All funds and economic resources belonging to, owned, held or controlled
by persons having been identified as responsible jor the misappropriation
of Ukrainian State funds and persons responsible for human rights
viclations in Ukraine, and natral or legal persons, entities or bodies
associated with them, as listed in the dnnex, shall be frozen. "{Areex AT,

page 1)

7. The Annex to the Decision lists the Applicant, identified as “born on 16 July 198, son
of former President, Member of the Verkhovna Rada of Ukraine”, and provides the
following “statement of reasons™ “Person subject to investigation in Ulkraine for
involvement in crimes in connection with the embezzlement of Ulrainian State finds
and their illegal transier owside Ulraine” (Annex A.i, page 4). The date of listing is
stated as “6.3.2014" (Annex A.1, page 4).

. The Regulation

8. The Regulation states that the Council of the EL:

"Having regard to the Treaty on the Funcioning of the European Unien, and
in particular Article 213 thereaf;

Having regard to [the Decision],

* Article 215:

"I, Where o decision, adopted in accordance with Chapter 2 of Tifle V of the Treaty on Ewropean Union,
grovides for the interruption o reduction, in part or completely, of economic and firenciol refmions with ane or
miewe third countries, the Cowncll, ecting by o qualified mafority an a joint proposal from the High
Representative of the Umon fir Foreign Affairs and Security Policy and the Conmmission, shall adap! the
necessary mepsures. t sholl inform the European Parfiarent thereal

2. Where o decision adopted in accordance with Chapeer ? of Title V of the Treaty an Saropean Union so
provides, the Council may adops restriceive measures under the procedure referved to in paragraph 1 against
nemnral oF legol persons and groups or nen-State entilies,

A The wets refirred o in this Article shall include necessary provisions on lepal saftguards, " (emphasis added)
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Having regard fo the joint proposal of the High Representative of the Union
Sor Foreign Affairs and Security Policy and of the Eurapean Commission,

Whereas:

() On 3 March 2014, the Council agreed to focus resiriciive measures on the
freezing and recovery of assets of persons identified as responsible for the
misappropriation of Ukrainion State finds and persons responsible for kuwman
rights violations in Ulraine,

{3} On 3 March 2014, the Council adopted [the Decision]

Arvicle 2

. ANl funds and economic resources belonging to, owned, held or controlled
by any natwral or legal person, entity or body as listed in Annex T shall be
Sfrozen. "(Annex A3, pages 1-2)

9. The Annex to the Regulation lists the Applicant, identified as “born on 16 July 1981,
son af farmer President, Member of the Verkhovna Rada of Ukraine”, and provides the
following “statement of reasons™ “Person subject to investigation in Ukraine for
involvement in erimes in comnection with the embezzlement of Ukrainian State funds
and their illegal transfer outside Ulkraine” (Annex A.3, page 7). The date of listing is
stated as "6, 7. 2074 (Annex A.3, page 7).

. Action for annulment (Articles 263 and 275 TFEL)

10.  This Application is brought for the annulment of the Decision and the Regulation,
imsofar as they apply 1o the Applicant and pursuant to the jurisdiction of the General
Court to hear and to determine at first instance actions or proceedings referred to in
Articles 263 and 275 TFEU (see Article 256 TFEU),”

[, It follows, from Articles 263 and 275, that the General Court has jurisdiction 1o review
the legality of both the Decision and the Regulation, which are of direct and individual
concern to the Applicant, The Court’s jurisdiction to review the legality of the Decision
arises pursuent lo Article 275 TFEU, since the Decision provides for restrictive
measures against the Applicant and was siated to be adopted by the Council on the
busis of Chapter 2 of Title V of the Treaty on European Linion (the “TEU™) {see the
preamble to the Decision which refers to Article 29, which is part of Chapter 2, Title ¥
TEL} The Court’s jurisdiction to review the legality of the Regulation arises pursiant
W Article 263 TFEU, since it is a legislative act/act of the Council intended to produce
lcgal effects vis-A-vis third parties.

¥ For the avoidsnce of doubt: although by this applicstion the Applicant seeks enly the annulment of the
Decision and the Regulateon (msofar as they apply to the Applicant) and costs the Applicant fully reserves his
Tight 1o seck damages and any other remedies, by wey of otler, fuure, elaims arising out of or in connection
with the Decigion and the Regulation,
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11£.

FORM CF CRDER SOUGHT

16.

As mentioned above, the Applicont seeks the annulment, insofar as they apply to the
Applicant, and on an expedited basis, of:

12.1.  the Decision; and
12.2,  the Regulation
The Applicant also seeks his costs,

EAS IN LAW AND MAIN ARGUMENTS

It is impottant to recall the standard of review to be applied in this casc.

The Court of Justice held in its judgment in Kadi 7 that the EU judicature must “snsure
the review, in principle the full review, of the lawfulness of all C onmuRily acis in the
light of the fundomental rights forming an integral part of the general principles af
Community law"," and has confirmed in F and F that the possibility of “an adegueate
review by the courts” of the substantive legality of an EU freezing measure,
“particulurly as regards the verification of the facts and the evidence and information
relizd wpon in support of the listing " is indispensable.”

This Court applied this standard of review in Kgdi I &nd confirmed 1hat assd-ﬁ'eezin%
measures of this kind must be subjected to a “fidl and rigorous judicial review™,
endorsing the “infensive” standard of “fidl review” applied in the three Pegpie's
Meoighedin Orpanisation_of fran v ,maq%;gj cases: T-228/02 (MGMPr M), T-256/07
(“EMQI I"), and T-284/08 (“PMOL ™). In those cases (and in Kadi [ and Kadi )
this Court and the Cowrt of Justice have made it clesr that judicial review of EU asset-
freezing measures;

16,1, is “impergrive” as a procedural safepuard;'®
16.2. must be “strict”, in order o offset the restrictions imposed by asset-freezing

measures, :

16.3.  includes an assessment of “the facts and circumstances relied on as justifving”
such @ measure and, it follows, a considerston of whether the measure is
prupurtionare;u

* Joined Cases C-402005F and C-415/05P Yassin Ahduflah Kodi v Couneil [008] ECR I-6351 (*Zadi I7) 5326
{emnphasis added).

" Cage C-550/09 E and F[2000%5 ECR 16213 (“E and F7) §57.

* Case T-HS/09 Yassin Ahdullalh Kedf [2010) ECR 11-55177 (*Hadi I1*) §§1459-151.

® Cage T-DI002 Crgonisarion dey Modihedines du pewple d Tran v Courl [2006] ECR [1-4665 { “OMEL 1™
Case T-156/07 Feaple's Mojahedin Organizafion of fran v Counct! [2008] ECR I1-2019 (“FAS0I I); Case T-
28408 People s Muiahedin Crganization of Ingn v Coupeil [2008) ECR 1T-1487 (“BAOF 117,

B MPTT 5155 {emphasis added),

S OMPET 5155 (emphasis edded),
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16.4.

16.5.

16.6.

16.7.

16.8.

requires “the Council to present that evidence for review dy ihe cowrts” of the
ELI:"

involves & “review of dowfilness™ which is “not imited to an appraisal of the
abstract ‘probabiline’ of the grounds relied on, b must include the guestion
whether those grownds are supported, to the reguisite legal standard, by
concrete evidence and information”;"

an 13

includes an assessment of whether “the facts aore materially occurate”,
“whether the evidence relied on is factually accurare, refiable and consistent, ...
alvo ... whether that evidence comtaing all the relevant information to be raken
imfo account in order fo assess the situafion and whether i iz capable of
substantiating the conclusions drawn from ir""® or whether there has been a

“manifest error of assessment™;”

involves a “substaniive assessment™ of “the evidence and information on which
that assessment is based” as well as the “apparent meriis of the conlested
MEATHFE ";':E and

includes an assessment of whether, having regard to all the circomstances, there
exist “reayonably groynds” for a listing decision.'” This question “fally bevond
all quesiion within the bounds of the judicial review that the Community
Judicature may carry out of a decision to frecze _i&mcis".m

17, The Applicant submits that the Court should apply thal close depree of scrutiny and
“fidl review" to the following grounds of ammulment in this case. In support of the
action, the Applicant relies on the following seven pleas of law, which are developed in
detail below,

The First Plea: Lack of Legal Basis

1) Strict review by the General Court

o s

i e ————

2 ORI T §154; PMOS I §74; Case T-500/10 Manufacturing Support & Procurement Kolg Naf Co., Tohean

{25 April 2012) (“Nafi) §123; Cace T-421/11 Quolitest FEE v Cownedl (3 October 2011) §55; Case T-494/10
Bank Saderar fran v Conmcii (5 February 2013) (*Bank Saderat fran ") §105, emphasis added).

" Case T-300008 Bank Melli fran v Council [2008] ECR 1-3967 (“ Bank Melli fran 39008 E537, 107,

M Case T-430/10 and T—440/10 Fulmen and Ferevdoun Malmoudian v Conncil and Commmission (21 March
2002} (* Frlmen™) £97 (cmphasis added).

Y OMPI ] 5159 {emphasis added).

¢ Kodi il §142.

T QMPLE§159 (emphasts added).

* OMPY [ §154; PMOLIL§74: Kodi [T§§129, 135 and 143 (emphasis added).

" PASOT T E8143 (emphusis added).

™ PMOL T §5141,
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20.

i)

21.

Controliing the boundaries of the EU’s actions is one of the fundamental tasks of the
Court (see, for cxample, Advocate General Madure's Opinion in Case-38/08

Vodafone™).

The General Court must, therefore, review stractly the appropristeness of the legal
base(s) relied on by the Council. This is not an area where the Coungil ETOYS any
margin of appreciation: the choice of the legal basis for & Community measurc musi
rest on objective factors amenable to judicial review, which include the aim and content
of that measure.™ This is especially 50 in a case such as this: brought by an individual
affected by a measure of the Council, This factor makes it imperative that that the Court
should anxiously scrutinise the actions of the Council to preserve the very different
“balance of power” considerations (see agmin. for exsmple, Advocate General
Maduro’s Opinion in Vodafore, above, albeit in a slightly different context) and, in
particular, to safeguard the rights of the individual,

The Applicant submits that Article 29 TEU is not & proper legal basis for the Decision,
as explained below. It is eritical o appreciate that the complaint made against the
Applicant did not {and for that matter could not properly) identify the Applicant as an
individual having undermined the rule of law, human rights, or democracy in Ukraine
{within the meaning of Article 23 TEU and the general provisions in Article 21(2)
TEU). As the Deeision was invalid, the Council could not rely on Article 215(2) TREU
to enact the Regulation.

The condifions for relving on Article 29 TEL

The Decision is stated to be made pursuant to Article 29 TEU. Article 28 TEU is part of
Title V. Title ¥ contains two Chapters (Chapter 1, General Provisions on the Union's
External Action and Chapter 2, Specific Provisions on the Common Foreign and
Security Policy) and spans Articles 2146,

The EU applies sanctions in pursuit of the specific objectives of the Common Foreign
and Securiiy Policy (“CESP™), as sct out in Article 21 TEL Decisions made pursuant
to Article 22 must pursue the specific objectives of the CESP as sef out in Article 21.

Article 21 provides,

"I The Union's action on the international scene shail be guided by the
principles  which have inspired its own creation, development  and
enlargement, and whick it seeks to advance in the wider world: democeasy,
sie rule of law, the wniversality and indivisibility of humen rights and
Jundamental freedoms, respect for human dignity, the principles of equality
and salidarity, and respect for the principles of the United Nations Charter
and inferaational law,,,

2. The Union shall define and pursue common policies and actions, and shall

* Case C-5808 § fFodafine Lid) v Secrelary of Stare for Buzimess, Enterprise and Regplatory R (20107
ECR 14999 (“ Vodafeas™) £34,
* Kadi 1 §182.
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[
LM

work for a high degree of cosperation in all fields of international relaiions,
inorder fo.

(b consolidate and support desiocracy, the ruie of leve, human rights end
the principles of infernational law;

i) preserve peace, prevent conflicts and streagthen in ternational security...

3. The Union shall respect the principles and pursue the objectives set out in
paragraphs 1 and 2 in the development and implementativn af the different
areas of the Union's external action covered by this Title and by Pavt Five of
the Treaty on the Functioning of the European Union, and of the exiernal
aspecis of its other policies.” (emphasis added)

Atticle 23 TEU, in Chapter 2 of Title V, provides. "The Union's action on the
infernational scene, pursuant to this Chapter, shall be guided by the principles, shall
pursue the objectives of, and be conducted in accordance with, the peneral provisioms
Taid down in Chaprer 1. (emphasis added)

The Council’s “Guidelines on implementation and eveluation of resirictive measures
fsanctions) in the framework of the EU Common Foreign and Security Policy” (2011)
{“the 2012 Guidelines™} explain,

“Within the framework of the Common Fereign and Security Policy, the
Cownerl may decide fo impose vestrictive measures agamnst thivd couniries,
entities or (ndividuals, These measures must be consistent with CFSP
objectives, as set out in Article 21 of the Treaty on Enropean Lipion (TELYY
{§2: emphesis added)

‘In general terms, restrictive measures are imposed by the EU o hring aboui
a change in policy or activity by the targer couniry, part af ooy,
government, entities or individuals, in line with the objectives set out in the
CFSP Council Decision. Accovdingly, the EU will adape the restrctive
measures as a resull of developmenis with regard o the objectivey af the
CFSP Council Decizion, ..

The ebjective of each measure sheuld be clearly stated and consistent with
the Union's overall sirategy in the avea concerned. Both the overall strategy
and the specific ebjective showld be recalled in the imtroductory paragraphs
of the Council legal insirument through which the measure is imposed. The
restrictive measures do noi have an economic motivation, The EU should seek
to emswre thar ohjectives are consistent with wider ELVUN and regional
policies and measures. (Annex A.G, pages 5-6)° (&54-5; enphasis added)

(i) The conditions for relying on Arjicle 29 TEU are not fulfilied by the Decision

26,

The “statement of reasons” for the Applicant’s desigmation in the Amex o the
Decision states, " Ferson subject fo investigation in Ulraine for invalventent in crimes
in connection with the embezzlement of Ukrainian State funds and their illegal transfer
ourside Ukraine” {Annex A.l, page 4). Even if, which 1s denied for the reasons sel oul
helow, these grounds for designation were properly made and supported with evidence,
they did not come within the principles and objectives of the CFSF set oul in Article 21
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27.

TEU. The Decision is not consistent with the relevant Aricke 21 objectives and fails to
comply, adequately or at all, with them. It therefore lacks & legal basis.

Hirst, the Decision fails to pursue the two objectives which are expressly invoked on itg
face. Thus:

27.1. The Recital, §2, states that the restrictive measures have been imposed on
“persons identified as responsible for the misappropriation of Ulrainian State
Sunds and persons responsible for human rights violations " (emphasis added)
“with a view fo " achicving the two objectives of “consolidating and supporting
the rule of law and respect for human rights in Ulraine” (Annex A.1, page 1).

27.2. Although respect for human rights is invoked as one of the two ohjectives
sought to be achieved by the imposition of sanctions: {3} nowhere in the
Drecision is there any description of what human rights are alleged to have been
violated, when or by whom (cf. the vague refersnce to "visfence™ in Recital §1,
without any consideration of whether it was warranted in self-defence or
otherwise justified™’) (Anmex A.1, pege 1); () nowhere in the Decision or its
accomoanying Annex is any person identified as being the target of restrictive
measures bacanze of any alleged responsibility for human rights vinlations. The
“statement of reasons” for every single person identified in the Annex relates to
dlleged misappropriation or illegal transfer of Ukrainian State funds {Annex
AL, peges 3-5 and Annex A.2, page: 2-3); and (¢} no explanation is provided
as to what the alleged misappropriation or illegal transfer of State funds has to
do with “respect for human rights in Ukraine™,

27.3. Similarly, although the rule of law in Ukraine is jnvoked as an chjective: (a)
fiowhere in the Decision is there any description of the provenance of the
misappropriation and illegal transfer allegations, what is supposed to have haen
misappropriated or transferred or when, and (h) no explanation is provided as to
how the sanctions are supposed to achieve the aim of “comsolidating and
supporting the rule of law... in Ukraine” (Annex A%, pape 1}, (This is despite
the fact that the constauction and interpretation of sanctions is highly fuct-
sensitive of. the instruments relating to the Tunisian situation which were
considered in Case T-200/11 Al-Matri v Council of the EU (28 May 2013) (*£1-
Meiri™y™ and in Case T-187/1i Trabelsi v Coungil af the EU (28 mMay 2013)
(“Trebeisi™ §92}

P4, Indeed, the history of the Decision reveals that misappropriation and illegal
transfer were added to the Decision and the Regulation at a very late stage, and
that the Council's initial purported rationale for the impasition of sanctions was
supposed human rights violations, violence and use of excessive force, Thus:

* 'The Decision appears to ignore shopetier oiher impartant dimensicns of humen rights, viz., for example, the
obligation on & Stale to respect the dght to life {soe, eg., Anicle 2 of the European Convention aa Human
Rights (“SCHR™). The obligation o respect the right 1o lifie requires. amongst other things, that 2 State take
appropriale steps to protect and preserve life. That necessarily mcludes iaking approprisie police, or other,
sediom in relason o civil stife or unrest

* Sec in particular the Court’s observations at 46,
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274.]. The initial agresment on sanctions was reached at an EU Foreign
Affairs Council meeting in Brussels on 20 February 2014, and the
alleged concern at that stage was described as follows: “The Council
held an extraordinary meeting to discuss the sinsation in Ukraine. It
was appalled and deeply dismayed by the deteriorating situation In
Ukraine and in that Hpht decided as a maiter of urgency io infrodice
iargeled  sanctions against those rvesponsible fiw human  rights
violations, viclence and use of excessive force.” The document goes
om, “In light of the deteriprating situation, the EU has decided as o
matter of urgency lo infroduce targeted sanciions including asset freeze
and visa ban [sic] against those responmsible for human rights
violations, violence and use of excessive jorce.... The Council fasked the
relevant Working Farties (o make the necessary preparations
immediately, The seale of implemeniation will be taken forward in the
light of developments in Ukvaine.”™

27.4.2, Also on 20 February 2014, a “Brussels source” stated that the Council
wozld start to draw up & sanctions list with the help of Kiev-based
ambassadors on 21 February 2014, The UK Foreign Minister William
Hague, commenting on the steps being taken, stated, “some people are
responsible jor the vivlence and so we have decided 1o inroduce
targeted measires and targeted sanctions invelving visa bany and asset
Sfreezes on those individuals who are rexpﬂm.fb!’e".!'s According to the
lalizn Foreign Minister Emma Bonino, the initially agreed sanctions
were targeted at individuals “with bload on their hands™, ie. those
whom the EU believed to be responsible for the recenl violence in
Ukraine.”’

2743, Notably, embezzlement end/or misappropristion andfor illegal transfer
of Ulkrainian State funds (et alone judicial proceedings or
investigations of crimes connected therewith) were not identified as
rationales (whether sole or partial) for the EU's implementation of
restrictive measures in response to the situation in Ukraine.

27.4.4, The sanctions thet had been agreed in prineiple were not immediately
implemented. On 24 February 2014, European Commission spokesman
Olivier Bailly stated, “following the conclusion of last Thursday's
Council of Foreign Affairs Ministers, working parties have been tasked
fo start immediately the preparation work for sanctions and work on
the specific scope that these sanctions could cover. This technical work

T Press  Release 676714,  3300"  Council  Meeting, Brussel, 20 Febmuary 2014
hutp: fwww consiligm.eunps eunedocsms_Dits'docs pressdaw ENorall 141113007 {Anoex AT, pages
2.7}

# Ell foreign minisiers agrec sanctions agains Ukrsinian officials’, The Guardian, 31 February 2014,
Rt wrww Lhegruardian, comwerld 2014 fub 200 krsine-cu-forpn-mausiers-apree-sanctions-oificialy  (Annex
A8, page 2)

¥ OEU mgrees  sanctioms  against  Ukrame’, The  Telepraph, 20  February 2004,
st wwe teleraphienuk newsworidnewseurope uleming, 106571 14 Fli-agreee-sanchons-aguins
Ukzing himi (Annex 4.9, pege 1)
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is happening concretely, also todoy, but of course the scope and the
final decision, as it's foreseen in the conciusion, will be decided in light
of the events in Ukraine. So ] cannot be more precise on the scope and
the final decision that will be taken, but the technical work
continues.™ The work being undertaken was being progressed in
aceordance with the 20 February 2014 decision of the Council, and
therefore could only have been targeting supposed human iights
violations,

27435, Also on 24 February 2014, the Commission and the High
Representative for Foreign Affairs and Security Policy, Baroness
Catherine Ashton, published their Joint Propesal for a Council
Regulation concerning resivictive measures in view of the situation in
Ukraine'® This proposal attached a drafl regulation  without
identifying any individuals in Anmex 1, but it is otherwise in
substantially the same form as the Regulation that was finally issuved on
5 March 2014. However, the proposal does not contain any of the
references to misappropristion or transfer which were belatedly
included in the Regulation at Recitels $82 and 4, and Arficle 1y
(Annex A3, pages 1, 3). Instead, the sole focus of the proposal is on
targeting those responsible for supposed human rights violations.

274.6. On 25 February 2014, the Deputy Head of the Delegation of the EU ta
Ukraine is reported as commenting that work was still om-going on
preparing the sanctions list of “Lkrainion  officials apparenily
responsible for violating Iman rights and the loss of iife in
Ukraine” ™"

274.7, Thercafter, it is to be inferred that it became apparent lo the EU that it
would be wrong (o rely on alleged human rights violstions, violence
and use of excessive force as a buasis for targeting members of the
Ukrainian Government. Evidence had emerged that President
Yanukovych and his Govemment hed aot been responsible for the
recent violence in Ukraine, In a discussion between Baroness Ashion
and Estonian Foreign Minister Urmas Past {(both members of the
Council on Foreign AfTairs) thar was not intended for publication but
which was later lcaked to the media, Mr Paet commented (on 26
February 2014) that as a result of recent investigations into the violence
“there is a stronger and stronger understending that behing snipers

" ‘Midday press bricfing from 4.022014°, EU Commission Audiovisuzl Services, 24 Febinaary 2014
latp: e ciiroma. e dvservices/video plyyer, cfinsitelang~endef-10R5598 (Annex A.16, page 1)

Prepuosal by the Commission and the High Represenutive for Forelgn Affairs and Security Policy, ‘Tnint
proposal for a Council Regulation concerning restrictive measures in wiew of the siluition in Llerane’
(G2 4], 4 Febmary 24

btpe deaw Kvivpost car) sonteat ks ainevirleson- pu-sanetinzs- for-ukreinigneo| ficials-should-be- wamiag-1o-
oifere- 327500 him] {Annex A.12, page 1)
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talleged to have beer responsible for the recent violence| & was aof
Tanukospck, # wes somebsdy from the new cocliver” (emphasis
added). Beroness Ashton replied, “f think we do want to investigate. [
didn't pick thet up, that's inferesting Gosh.™' It was presumably
because of such evidence that the Council restricted itsclf to a more
equivecal position, and later stated, in its press release of 17 March
2014, “All human rights violations and acts of vielence necd to be
properly investigated™."”

27.4.8. However, despite the discovery that there was no proper basis to make
allegations of hurnan rights violations, violence and use of excessive
force against the President und members of the Ukrainian Government
the Council did not halt the sanctions implementation process. On 3
March 2014, the EU Foreign Affairs Council announced “Reecalling its
eonclusions of 20 February 2014, the Council agreed io swifily work
on the adoprion of restrictive measwres for the freezing and recovery of
assefs of persons identified as responsible for the misappropriation af
State funds, and the freezing of assets of persons responsible for hunian
rights violations™> Despite the reference to the decision of 20
February 2014, this was the first time thal the Counct] included
misappropriation of Statc funds as a possible basis for the imposition of
EU sanctions {and no reference was even then made to the supposed
illegal transfer of Ukrainian State funds). The proper conclusion is that
the misapproptiation (and later illegal transfer) basis was belatedly
advanced in order to prop up the decision to implemenl restrctive
measures, in circumstances where there was no proper basis for
alleging that the Ukrainian Government was responsible for human
rights vigiations, violence and use of excessive force,

2749, In its press release of 5 March 2014, the Council then announced “As
agreed af the Foreign Affairs Council of 3 March, the Council today
adopted EU sanctions focussed on the freezing and recovery of
misapproprigted Urainion state funds. Today's decision targets 158
persons identifled as responsible for such misappropriation.”."* The

Y\ Ukraing erisis: bugged call reveals conspircy theory about Kiev snipers’, The Guardian, § March 2014,
Tittzyy oy, thegmanpdinn cosyworkd 2014 ‘mag 8 ukraine-bugge d-call-cafherine ashton-uemas-past [ Annex
A.13, page 2); ‘Estonia: Leaked Ashton Ukraine Comversation *Authentic’, Radio Pree Furope: Radio Libersy, 5
March 2014, hup/fwww rior] | org/conteni/ukraine-ashton-copyersntion- leaked 25286848 bl {Annex A.14)

2 Prese  Release 776414, 3304k Counmi  Meeting, Brussels, 17 March 2014
it www consilinm.eayopa.cyuedocs cns_Data/doosressdaia' ENforaiT 141614 pdf {Annex A.15, page 7}
T rouncil Conclusions on Ulkraime, Foreign  Affairs Councdl Meeting, Brussels, 3 March 2014
bt s copsilium.europa sy /uedocsims_deta docs pressdaia BN foraE714 1201 pdf (Annex A.16, page 2)
There appears to have been some discussion of such steps by other bodies m the preceding days. For example.
o 27 February 2014 the European Parliament made o call for “an pnestigation inta the massive embezslement
uf staie funds and assets by the cronbes and Yamity' of ousterd President Yamdenyek, [and] for the freesing of
all their assets pending clarification of hovw they were goguired” (European Patliament Resolution 2014/2505
(RSM of a7 February 2004 on the sifuarion in Ukzaine

1T C-DOCH XL VVEM) (Annex A.17 , page 2],
M pross Helemse 7281714, "EUT freczes missppropristed Ulrainiem Stste funds’, Brussels, 5 March 2014
haps: e consinm.europa eauedove g, Daw docs precsdaty TN foralT 121324 ndf (Anees A8, page 1)
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28,

announcement makes no reference to human rights abuses or violence,
or use of excessive force, even though this had been the focus of the
whole process from 20 Februsry 2014,

27.4.10. Similarly, in the Decision and the Regulation that were adopted on the
same day, misappropriation of Ukrainian state fimds (and now illegal
transfer as well} were the scle grounds relied on in the “statement of
reasons” (Annex A.l, page 3-5 snd Annex A3, page 6-8) regarding
the Applicant and, indeed, all other individuals listed in the Annex. In
addition, this was also the first time that the Council identified the
grounds for imposing sanctions in connection with the situation in
Ukraine as being based on alleged criminal investigstions and/or
eriminal proceedings carried out by the local authorities, &s opposed (o
basing its decision on its own assessment of the underlying facts,

27.4.11. Based on the facts summarised above, the Applicant submits that it
appears that, having belatedly, but rightly, determined that there was
no proper basis or evidence to target these individuals on the basis of
{allcged) human rights violations, violence and the excessive use of
force, the Council has, instead, alleged that there are criminal
investigations and'or criminal proceedings in Ukraine regarding the
alleged “misappropriation” {embezzlement and illegal transfers), in
erder to achieve the same end. The Council’s political objectives, and
not human rightsithe rule of taw, have therefore been the driving force
behind the Decision and the Regulation. Unfortonately for the
Applicant, this sanctions process has all the hallmarks of a process
which has been staged for political gain, rather than a process which is
a proportionate response to legitimate and well-founded Article 21
concerns: see further below, §§45-52, 53-61 anc 62-65 in purticular,

Secondly, the Decision fails to achieve the other CFSP objectives identified in Article
21{2)b); it fails do "consolidate and support democracy ... [and] the principles of
internationad low”'. This is for at least the following reasons:

281

282,

The premise of the Decision is that the President 15 no longer the President of
Ukraine. He is described in the Annex as being the “former Presidens” (Annex
A1, page 3). Not only do the Decision and the Regulation completely fail to
explain this description but this designation is, both a3 a matter of fact and as &
matter of Ukrainian constitutional law, wrong: see further below, §28.4,

Another Council Decigion, of 14 Aprl 2014, providing macro-financial
assistanice to Ukmaine {2014/215EL) (“the Mgero-Finanse Decision™)
confirms this, The preambie states;

(i On 21 November

2013, the Cabinet of Ministers of Ukreine decided to suspend the signing of
the Association Agreesent. However, since the resignetion of the Ukrainies
governent in February 2014, the current Ulreinian govermment fas
declered its wiliingness to sign the Assaciation Agreemens in the near
Juture, (n 6 Mareh 2014, the Ewropean Council declared in ity Statement on
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28.3.

28.4.

Ukraine itz commitment o sign very shortly all pofitical chapters of the
Associatrion Agreement, and to uailaterally adopt measures allowing Ukraine
te benefir substantially from the DCFTA,

(3) Following the vesignation of the previous government, a snew inferim
Presidest and a méew govermmeni were appointed by the Ukrainicn
Parfiamen: on 22 and 27 February 2014 respectively, ... (Annex A.19, page
i) " {emphasis added)

The Decision and the Macro-Finanee Decision do not explain either the basis or
the source for the Council's asserted views: (a) that the Ukrainian government
“resigned”; or (b) that the President is now the “former President”. Both of
these statements are wrong, both factually and as a matter of Ukrainian law. ™
Thus:

As a matter of fact:

2841, The President and the Ukrainian Government led by the President were
elected and appointed democratically in 2010,

2842 That the relevant elections were legitimate and democratic is apparent
from at lepst the following, First, the electoral process satisfied all the
legal and procedural requirements of the Constitution of Ukraine (“the
Constitution™); it was formally approved as such by the Central
Election Commission of Ukraine. and has never heen challenged before
the Constitutional Court of Ukraine. Second, large oumbers of
international observers wese present to monitor the clections and assess
their adherence to demecratic norms. Observers were sent by, amongst
others, the Organisation for Secunty and Cooperalion in Europe
(OSCE), the NATO Parliamentary Assembly, the Council of Europe,
as well as a multitude of European and North American NGOs. The EU
also sent its own comtingent of election monitors, According 1o the
O5CE and other international organisations, the elections were free and
fair and corresponded with democratic standards.”® Following the
elections, official spokespersons of the EU “rongrandaied Ukraine on

holding frec and fair presidential eleetions™.”

2843, Indeed, it is undoubtedly beesuse President Yanukovyeh's Government
was the democratically elected Government of Ukraine and that he was
the democratically elected President that the EU had sought, prior to

9.2.2010,
S0l (Anner AZT)

B endorses Ukrne election result’, EU Observer, 8 Febraary 2000, bug: sagheerver com foreipn 29431
{Annex A.22, pegs 1)

¥ In this Applicaton, the Applicent assens his understanding of Ukrainian law. Howeves, the Applicant
expressly reserves his position to reler o further Ukraintan law, mchuding by way of evidence, if that proves
neceszary. o if any of the Ukrainia law asserted by hivn becormes @ conlested issue betwesn the parties

* World Dipest: Intemational ohservers say Uknainian election was free and fur’, Hashingfon Pes), 9.2.2010,
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later Fehruary/March 2014, to develop and to intensify relations with
im and it through various frameworks, in particular by continuing the
negotiation of the Association Agreement, including a discussion on a
Deep and Comprehensive Free Trade Ares, as referred to in the Macro-
Fingnce Deacision (§28.2 above). To this end, the Association
Agreement was initielled in the course of 2{!]2& and preparations were
made for its final conclusion shortly thereafter.”

28.4.4. However, on 21 November 2013, the Parliament and the Cabinel of
Ministers of Ukraine decided to suspend the sipning of the Association
Agreement. Following this decision, and the Government’s decision to
focus ils immediaie attention on agreeing closer cooperation with
Russia, the EU decided to stop properly co-operating with President
Yanukovych's Govemnment, the EU having failed to obtain what it
sought. A= a8 months-long seres of protests hegan, overwhelmingly
focused in Kiev, the EU explicitly endorsed this uprising gainst the
democratically elected Ukrainian Government and President, which
and whom the EU had previously supported (when it had thought it
was in its interests to do so).

2845 As the protests continued, the protesters became increasingly hositle,
culminating in violent confrontations with the police (sce foomote 23
above regarding the State’s obligation, including pursuant to human
rights law, to respect the right to life and protect the
lives/security/safety of its citizenry by taking appropriate steps to quell
violence efc.). The large mumber of police deaths and injuries are
highly material here, as is the statement by Foreipn Minister Paet
referred to gbove in §27.4.7 thai there was a stronger and stronger
understanding that it had been somebody from the so-called “inferim
regire” end not Precident Yanukovyel who was behind the wiolence
(Anrex A.13, page 2). Following this, on 21 February 2014, President
Yamukovyeh held lengihy negotigtions with the major opposition
leaders which led to the signing of an agreement on the resolution of
the political crsis (“the February Agresment") (Annex 4.25). In the
February Agreement, President Yanwkovych and s Government
conceded to many substantial demands of the protesters; this included,
among other things. agreeing to hold early presidential elections by
December 2004 at the latest (the toom of President Yanukowych's
aresidency was otherwise set to expire in 2015). The February
Agreement was medisted by Evropean Union officials, including the

® The Asspcintion Agreement iz a extremely l2rge document of over 3000 papes. As it i5 an instrument sipned
by the EU, and in any event publicly accessible (hrp: -ees< curopa ewfskrame ‘assoaprerment asscagresmnni-
2012 enhim). it is not annexed (o the Application.

" ¢ ommitices Commitee on Forcign Affeirs Pross Release, 'Key MEPs wam Ulralne authorities nel 10 use
force airains pro-Eusope prodestors’, 26 Movember 2013

[Amaex A23); ‘Furopesn pastiament voiced support for Beromaidan®, Kwiv FPost, 1] December 2003,

Bty wwen iomvpost.onm conlen? WbTRine ‘guropesn-pariament-voiced-sunpoert-for-rwromei fan- 33344 5 himl
{Aunex A )

Fape 17 of 48

11547/14
ADD 2

MJB/ns
DG F 2C

www.parlament.gv.at

18
EN


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=32601&code1=RAT&code2=&gruppen=Link:11547/14;Nr:11547;Year:14&comp=11547%7C2014%7C

Izdn.

28.4.7.

2848,

28.4.9,

foreign ministers of France, Genmany, and Poland, who signed the
document as withesses. Strikingly, the February Agreement provided,
m clause 4, for “[i]mestigation info recent acis of violence will be
conducted under joint monitoring from the authorities, the opposition
and the Council of Europe”™ (Annex A2S, pages 1). It was therefore
accepted by all those involved with the February Agreement that the
responsibility for the acts of violence was cerlainly not capable of
being then aftributed to the President or his Government and that an
investigation was needed.

It was a further requirement of the February Agreement that cach side
“underiake serious effores for the normalisation of life in the eittes and
villages by withdrawing from administrafive ond public buildings and
wunblocking streets, city paris and squares” (Annex A.25, page 1),
While police and State Security forces were withdrawn in accordance
with thiz undertaking, protest leaders, ineluding those who refected the
February Apreement end ecalled for Presidemt Yenukovyeh's
resigmation, failed to carmy out the same measures. Indeed, in the course
of the same day, 1.e. 21 February 2014, opposition activists advanced,
and gained control over some of the major povernment buildings in
central Kiev. Many members of the Govemment, including President
Yamukovych, withdrew from the city. [t was against this backdrop that
a vole on a purported resolution to impeach President Yanukovyeh,
Resolution 757-VII, took place in the Verkhovna Rada of Ukraine on
22 Fehruary 2014 (“the Resolution™) (Annex A.26).

Insofar as the Resolution purported to remove President Yanukovyeh
from office it was and is ineffective. The wording of the Resolution,
which mandates that he “should be considered as not executing his
obligations”, is at most of purported declaratory effect only, and could
not affect the position or powers of President Yanukowyeh even if it
had been passed in a legal and constitutionally correet manner {Annex
A.26, page 1).

Ewven il this had not been the case, in accordance with Article 108 of
the Constitution {Annex A.27, page 1), there are only four grounds for
the early termination of & President’s powers prior to the expiry of his
term: (i} resignation; (i) inability i exercise powers for reasons of
heslth: (3i1) removel from office by the procedure of impeachment; or
{iv} death.

As to (1} (i1) and {iv): the Resolution does not purport to advance any
of these prounds, and it couid not have done so. President Yanukovych
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28.4.10,

had not, and has not, resigned;™ he was, and is, not unshle to exercise
his powers for reasons of health," and he was, and is, not dead.

As to (ii): if the Resolution purported to remove the Presidemt from
office by the procedure of impeachment, then it failed to achieve that
aim. Not only dees the Resolution fail to identify this as being the
purpose of the purporled vote, but the Resolution also fils to comply
with the procedure of impeachment, Thus: first, the Resolution refers to
the President as having “dissociated ffom  execution of his
constitutional powers in a non-constitutional way” (Anmex A.26, page
1. This is wrong. President Yanukoveeh hed (and has) not
‘dissocigted” himself from his powers. At the time at which the
Resolution was passed, 22 February 2014, President Yanukovych
remained (and remains) the head of the democratically -elected
Ukmainian Government. Secondly, ‘[dissociation] from execution of
.constitwiional powers in g non-constiturional way ' is not a hasis for
early termination of a President’s powers under Aricle 108 or any
other provision of the applicable Constitution. Thirdly, the Resolution
refers tn “eireumstances of extreme necessity”, but there is no provision
in the Constitution by which the procedures for the impeachment of &
Presideni can occur other then in accordance with the procedure
prescribed by Article 111 (see below), even in circumstances of
extreme necessity and, fourthly, the Resolution fails to comply with
that specified procedure regarding impeachment:

(8} Pursuant to Article 111, the procedure to impeach a President can
only be brought “in the event that he or she commits state treason
ar other crime” {Aanex A.3U, page 1). The Resolution {rightlv)
does not allege or identify pny such offence as having been
commitied by President Yanukovych. It follows that the basic
precondition that is necessary for there fo be an impeachment is
missing.

(b} The procedure to impeach a President requires a detailed setl of
steps to be taken, including the following:

- the adoption of a decision to initiate the procedure (approved
by the majority of the constifutional composition of the
Verkhovna Rada);

- the appointment of s special temporary investigatory
commission {whose composition includes a special prosecutor
and special investigators);

- an investigation by this special temporary investigatory
commission;

® Which, purssant to Aricle 109 of the Constitution [Annex A28, page 1), would, in any event, only take
effect from the moment he perscnally announced o statement of resignation &t 2 meeting of the Verkhowna

M Which, purswant to Aricle 110 of the Constitution {Annex A9, page 1), would, in any event, only take
effoct followmg a detailed procedure including a pelition 1o the Supreme Court of Ukraine and several votes of
The Verkhovna Rada |
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(cl

(d)

- considevation of ihe conclusions and proposals of the
temporary investigatory commission at a meeting of the
Verkhovna Rada, and spprovel of its findings through the
sdoption of a decision on the accusation of the President of
Ukraime by & wole of no less than two-thirds of its
constitutional composition of the Verkhovna Rada;

- review of the case by the Constitutional Courl of Ukraine;

- review of the case by the Supreme Court of Ukraine;

- receipt by the Verkhovne Rada of the Courts” opinion to the
effect that the acts of which the President is accused contain
elements of state treason or other crime and that the
impeachment process has been validly complied with:

- adoption of a decision on the removal of the President from
office by the procedure of impeachment by the Verkhovna
Fads by no less than three-quarters of its comstitutional
composition.

MNone of these steps were taken by the Verkhovns Rada when it
purported to pass the Resolution.

Furthermore, the Resolution was not validly passed: a vole under
Article 111 (e effecting impeachmert) would have had to be
approved by no less than three-quarters of the constitutional
composition  of the Verkhovna Rada, The constitutional
composifion of the Verkhowvna Rada is 450 deputics. Accordingly,
any such vote would have to be approved by at least three quarters
of this figure. According to the session minotes timed al 10:04:18
(Annex A.31, page 13, only 248 deputies were registered 1o vole in
the mecting which resulted in the Resolution whereas aceording 1o
the written registration for the meeting, 280 deputies were present
{Annex A.31, page 16). So, regardless of which source is used,
there was an insufficient number of deputies present in the first
place. According to the session minutes timed at 17:11:55 {Annex
A1, page 6; cf. page 33), 328 deputies voled in favour of the
resolution. However, leaving aside the remarkable fact that more
deputics voted than were sctually present, it remains clear that
even the number of deputies thal voted is less than the reguired
number, The requirement for a threc-guarters majority was not
met.

28.4.11. The Resolution is therefore illegal, uneonstitutional and ineffective in

removing President Yanukovych from his office. He remains the
Pressdent of Ulkmame and is recognised as such by Russia, among
others.

28 4.12. Furthermare, the validity of the Resolution is irreparably compromised

because it was passed by the Verkhovnas Rada under duress, Thus:

20

(a) Armed protesters immedisiely outside (and possibly inside) the
parlismentary building prevented deputies from voling ifreely on
Page 10 of 42
11547/14 MJB/ns 21
ADD 2 DG F 2C EN

www.parlament.gv.at


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=32601&code1=RAT&code2=&gruppen=Link:11547/14;Nr:11547;Year:14&comp=11547%7C2014%7C

the measure. Throughout 22 February 2014, armed protesters in
military fatigues (many of them affiliated with the right-wing
extremist organisation *Right Sector’) controlled the ares sround
the Verkhovna Rada. On the evening of 22 Fecbruary, Andriy
Parubiy, one of the leaders of the ‘Euromaidan’ movement and the
Secretary of the National Security and Defence Council of Ukraine
under the current so-called *fnterim regime’, made the following
statements from s stage on the nearby Maidan square: “Maidan
maintains complete congrel of Kviv™ and “we have now faken
control of the entire governmental district. Seventh Sotnia [division
of insurgents] of Maidan Samoborena is in the Verkhowvma Rada.
Commandant Maxym Bourbak is representing us in the VR™ He
also made statements to the effect “there is a division of Right
Segtor (Pravvl Sector) near the VR while Cabinet of Ministers and
the FPresidential Administration are also being  guarded by
Maidan's sotnias™ According to other press reports, on 22
Febroary 2014 “the emboldencd opposition took control of central
Kiev and key government and parliament positions .. Key
government buildings were withowt police protection.® Various
images evidence the presence of large numbers of protesters
immediatt:?' next 1o the parliament building, controlling its
enlrances,

(b} Around the time of the vote on the Resolution, other Members of
Parliament (“MPs™) of President Yanukovych's Party of Regions
were subject to intimidation and, in some cases, physical attacks by
protesters. Those assaulted on 22 February 2014 included Party of
Regions MPs and loyalists Vitaly Grusheveky™ and Nestor
Shufrych.“‘ Just the day before, the leader of the right-wing
organisation Right Sector, Dmytro Yarosh, had made an
armouncement on his Facebook page that effectively instructed his

% Purubiy: The Maiden today fully contols  Kiev' Dhravimska  Prevda, 22 February
2004,y www pravda. o g news 201410222701 5623 (Annex A.3%, page 1}

# Ukrame government on verge of collapse’, 4] Jazecra, 22 February 2014, hitp e alinzeern. com hews'
eutope 20 1402 vkmine -povernment. verpecclpse-20 142221 375768201 bt JAnmex 4,33, page 1);
‘Protesiors  tzke comtrol of Kiev 45 Prosident fees capital’, Fer News, 12 Februsre 2014,
Inip: “nation foapews com 2414 U102 hrotesters-tuke-contmol kiey-president ) Ligs-caprial {Annes AJd)

" lmage of protesters ouside the Verkhovia Rada bailding, Cheavinvke Provda, 22 Pebroary 2014,
{hitp: 1me_mravds com images doc4 O4e Tadb-600-verkbovna-cada ine) (Arnes AJ35, page 1% Imape of
activists at the enrance of the Verkhovna Rada building, Chrepnste Prawds, 22 Febroary 014,
(o g pravda. co Emices docd S S 52442 189775 TSRETE] 14631 11611307 Jfm—i-jpgp)  (Annex
A3L, page I ‘Parlisment pow on hands  of #maidan’, Fwittercom, 27 Febnuary 2004,
(futps, owitter comimesfied sstus 4371 SKIA20S2SR044R phinia’] ) (Aanex A.35, pege 3)

* *Ukraine: Tymoshenko freod as Pressdent denounces ‘coup’ — 2} February as it happened”, M Guandian. 23
Frebruary 20114 .'f!i.lI"'-f.“'HF-.lhE!I!JE'Sﬁ&ﬂ-F.UJU’*ﬂEDﬁ]."-'ifﬁ'i:_-jljk'ﬂhw:ggﬂﬁzym;ipl}_'-_-g'.__!’lf_!r;\f[n!ﬁi_f.l:l‘_kj'\;L-
signs ezl Uveupdae: [Aanex 436, page 8, ‘Umbruch in der Ulrsine - Aksivistes attackieren Viady
Lanushevsky., cin Miglied von Janakowitsehs *Pastei der Regiones”™. vor dem Parlamentsgebdude’, Slddeutsche
Zeitung, 212 Febuary 2014, b Uy sueddentsche. defpol ik ambrih- n-deraknine-timoschenln-in-
fiwiheit: janulrwitsch-verlecstdders 11 895780-5 (Annex A.36, page 43)

“ ‘How Shufrech was  dragped w0 the  Maidun' YouTwbecom, 22 Fehruary 2014,
Bl e b g0t wiich = e VRTISRND s (Annex A.36, page 45)
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28.5.

28.6.

28.7.

followers to “terminate” any setivity of the Party of Regions and
Communist Party of Ukraine “by all available methods”, all this at
a time when large numbers of Right Sector activists were present
immediately outside the Verkhovna Rada burilding, He alse posted:
“Party of Regions and the Communist Party of Ulraine are
criminal growps whose activities must be terminated.. In this
respect, the Central Staff of the Right Sector commands all their
local troops to make every effort to stop the anti-citizen aotivilies of
the criminal gangs. Al available methods should be used. We alyo
appeal to the supporters of the "Right Secior” movement to act
similarly and, depending on available forces and capabilities, to
stap aotivities of these groups.”’

As a matter of Ukrminian law: the steps taken by the so-called “imrerim
President and government” are patently illegal and unconstitutional. This is
hecanse, the appointment of all senior governmental figures {including, but noet
limited to the appointment of members of the Cabinet of Ministers) and all laws
passed require the passage of a resolution by the Verkhovna Rada. Such
resolutions are only legal when signed by the President of Ukraine, and
President Yanukovyeh has not in fact signed any such resolution since depariing
from Kiev on 21 Febmary 2014, Accordingly all such resolutions are illegal and
unconstitutional, and any execulive powers exercised by any person purportedly
appointed by such resolutions (including the so-called “Aeting President”
Oleksandr Turchynov and his so-called “Cabiner of Ministers™) are similarly
fatally flawed. In the circumstances, the measures taken by the so-called
“nterim regime” are lacking any constitutional basis.

For these reasons, it is both factually and legally wrong for the Council w assert,
in the Decision (and the Macro-Finance Decision) and without any reference to
any source of information, that the President is the “former President”, and that
his Government “resigned” {Annex A1, page 3 and Annex A.19, page 1). As
the Macro-Finance Decision shows, the EU continues to seek to develop its
relationship with Ukraine and, for this political end, it appears to be assisting
and communicating with the so-called “interim President and government”. The
Applicant infers from this that the so-called “inierim President and governmeni”
are probably the ultimate source of the EU and the Council’s erroneous
statements in the Decision snd the Maero-Finznee Decision. The so-called
“interim President and Govermment are not objective or impartial, and cannot
be andior ought not to be relied upon as a source of information regarding
matfers in which they have such an obviously partisan and vested interest.

In any eveni, regerdless of the identity of the Council’s source of information:
by supporting and communicating with the so-called “interim FPresident and
government”, who have not been lawfully or properly elected into power, and

]

VI Party of Regions end the Communist Party of Ukrine are criminal groups whose activities must be
terminated (Onder of the Cenwal 5wff of the “Right Sector”)’, Facebookcom, 21 February 2014,
hirpssd www facehook com dyastib/nosts §98627 1401 14) 72 Temeam ref =10 {ANNEx A3T, page i)
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who took what power they had by illegal force, the Council is seting couitrary to
the rule of law and democratic principles.

28.8. It is also acting contrary 10 international law for at least the following four
reasons,

289. First, the imposition of sanctions against President Yanukovych, and his
designation as “former President of Ulraine” and as & “person responsible for
the misappropriation of Ukrainian State funds”, constitute an unlawful
interference in the intemal affairs of Ukraine. This principle of international law
has been articulated and commented upon as follows:

"Tke principle concerning the duty not to intervene in marters within ithe
domestic jurisdiction of any State, in ececrdance with the Cherter,

Nux State or group of Stales has the right o iitervene, directly or indirectly, for
amy reason whatever, in the internal or external affairs of any other State.
Consequently, armed intervention and all other forms of interference or
attempred threats against the personality of the State or against fis political,
cconomic and cultural elements, ave in violation of international lgw,

No State may use or encourage the use of economic, political or any other
fvpe of megsures to coerce anather State in order to obiain Jrom it the
subordination of the exercise of its sovereign vights and to secure Jrom it
advantages of any kind. Also, no Swate shall organize, assist, foment, finance,
incite or tolerate subversive, ferrorist or other armed activities divected
towards the violent overthraw of the regime of another State, or Inierfere in
civil strife in another Stare. "™

28.10. The importance of this principle has been emphasised by the International Court
of Justice in Military and Paramilitary Activities®

28.11. The choice of government is a matter within the domestic jurisdiction of
Ukraine. The Council has no right to intervene in such matlers. That I,
however, what it has done by way of, amongst other things, the Decision and
the Regulation. In particular, by imposing sanctions against the incumbent Head
of State of Ukraine (and others). the Couneil has used a method of economic
coercion to intervene in a matter which is, pursuant to the principle of State
sovereignty, one for Ukraine to deeide freely. Financial sanctions imposed on a
democratically elected Head of State even if in exile perforce prevent (and at the
very least seriously impede) him from exercising his public functions, pursuant
to his democratic mandate.

* Decliration on Principles of Internstional Law concerning Friendly Relations and Cooperation among States
in aecordance with the Charter of the Uniled Nations, annexed o United Nations General Agsembly Resolution
1625 (XX, 24 Ocwher 1970, Official Records of the General Asgembly, Twenty-fifth ssssion, Supplement
M. 18, UM doc. ARDIR, p. 123 (Anne= A3E, peges 6-T).

L Miltigry ard Pavamilitory dctivities in_ond agains Mearagug MNiomapwa v Peited Stares of Americi,
Merits, Judgment, [1986] 1,0, Reports [4 € 200
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2812,

28.13,

The Council’s vnlawful interference in the internal affuirs of Ukraine by means
of cconomic coercion is compounded by its designation of President
Yanukovych as “former President of Ukraine” in the Annex (o the Decision
{Annex A, pege 3) and Annex | {o the Regulation (Annex A.3, page 6}, and
amongst other things as a “person responsible for the misappropriation of
Likrainian Siate funds™ in Article 1(1) of the Decision (Annex A.1, page 1) and
3(1) of the Regulation (Arnex A3, page 3). By publicly designating Prestdent
Yamukowvyeh in this manner, the Council has effectively sought to influence the
opinion of the international community of States (st least) no longer to regard
President Yanukovweh as the Head of State of Ulkraine, and to galvanise
international support for the so-valled “interim regime” which illegally sought to
depose President Yanukovych and his democratically elected Government.

Further, the so-called “imrerim regime” in Ulkraine does not satisfy the
requirements for recognition under international law. Distinguished lcgal
commentators have described the criteria for the recognition of governments as
follows:

“ds with rerognition of new states, so also with recognition of governmenis
the decision is not one determined solelv by political considerations on the
part of the recognising state. A gevernment which is in fact in control of the
country and which enjoys the habifual obedience of the bulk of the
population with a reasonable expectancy of permanence, can be said fo
represent the state in guestion and as such 1o be deserving of recognition.
The preponderant practice of states, in particudar that of the United Kingdom,
in the recognition of governments has been based on the principle of
effectiveness ilus conceived.

v 41 iy In prectice Impossible to insist on ihe perpetuation of any existing
regime by the refival fo recogrise ifs revolutionary successor which is
effecrively established, wor does state praciice deny recoghition to
governments  with unconstitutional  origins  once  they are  effectively
established, and constitutional legitimacy cannot he regarded ar an
esmb!f.vgrd requirement for the recognition of governmenis "(emphasis

added),

2%.14, The Decision is deted 5 March 2014, Thus, the Council was purporting, less

than & formight after President Yanukovych was forced to leave Ukraine on 24
February 2014, to designate him as the “former Presidend” and o recognise the
so-called “imterim regime”, It certainly cannot be said thal in early March 2014
the so-called “interim regime” enjoyed the “habitual obedience of the bulk af
the populaiion with o reasonable expectancy of permanence”. This is
underlined by current events at the time from which it is impossible to infer
obedience, let alone habitezl obedience, and which plainly do not support (he
notion of g reasonable expectancy of permanence. These include:

* Cppenheim ‘s tersationad Low, Volume 1, pp. 150 - 153 (Annex A9, pages 2, 4-54.
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I8.14.1. the persisteace of separatist movements in parts of the country
{especially Crimea, the South and Fast), whose spokespersons have
frequently stated that the illegitimacy of the so-called “interim regime”
in Kiev has been # primary molivation of their secessionist projects;

28.14.2. recurrent mass demonsirations against the new authoritics in large parts
of the country. From 23 February 2014 onwards, a large number of
anti-so-called “interim regime” protests were held in Ukraine's
southern and esstern regions. These protests were particalarly
prominent in Crimea "' However, such protests were not limited to this
region, and in the first days of March in particular, mass
demnonstrations took place and government buildings were stormed in
vital cities in the south and east of Ukraine, Pro-Russian and anti-so-
called “interim regime” demonstrations took place in eleven Ukrainian
cities on 1 March 2014, including in Qdessa, Dnipropetrovsk, Kharkiv,
and Donetsk. In Kharkiv, & crowd of thousands of demonstrators
stortned an administration building on | March 2014 in a melee that
left two dead and 100 hospitalised. In Donetsk, protesters took control
of the regional legislalive building on 3 March 2014, demanding
greater autonomy from Kiev.™ A commonly voiced expectation at the
time was that “the new government may nat last long”.” These protests
can hardly be said to have abated in the months that followed:

28.14.3. the defection of senior State personnel, such as the head of the
Ukrainian Navy, who had himself been appointed by the new so-called
“interim regime”,

28.15. Secomnd, the imposition of sanctions zmounts to an attack on President
Yanukovyeh's immunity radiose personae. The Intemational Court of Justice
has held that “in international law it is firmly established that ... certain holders
of high-ranking office in a State, such as the Head of State ... enjoy immunities
from jurisdiction in other States, both civil and criminal™™ A Head of State
enjoys “fill immunity from criminal jurisdietion and invielabilin®, which
protects him “against any act of authority of another State which would hinder
him ... in the performance of his ... duties”” The imposition of sanctions
constitutes a constraining act of suthority to which President Yanukovych (and
any property which he might have m the EU) has been subjected. Regardless of

' iolance erupte in Ukraine as pro-Russian protesiers clash with Kyiv supporters”, Furpnews, 13 February
2014, hap. fenww carerews.com 201 4/02/23 vicletee-erupts-in- akrainesgs-pro-russian-prolesters. clash-with.
leyiv-sappenesy’ (Anner A48, page 1)

‘From  Russia, ‘Towrists® Stir the Protests’. The New York Times, 3 Mach 2014,
htp: wrwror nvtimes, com 2014/03/04/ world/ewrope ‘rassins- hand-can-be-ssen-in-the-protests htel? =0 (Annex
A.41, page 3)

* ‘Protest Leaders Pick Activisss for ‘Government of Unity', The Wall Streer Journal, 26 February 2014,
Ittp: online wegj commnews/articles SH1 0001 424052 7023 MOTI0045 724073724081 25040 {Annex A2, page

1

"‘inrmg{ Harvany of [ April 2000 {Democratic Republic of the Conge v Belfptom), Todgment, [2002] L.CJ.
Reports 3 (“drrest Warram™) §31; Certain Ouestions of Mutual Assistance in Criminal Matters {Diibouri v
Framee), fudgement, [2008] LC.T. Reporis 177 (“Cartaln iony of My ssExtarce™) BT

¥ drrest Warrane 54,
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28.16.

2817

whether President Yanukovych actually has any funds or economic resources in
the EU, the Decision and the Hepulation are cocrcive measures. in the doest
Warrant case, the International Court of Justice held that the mere publication
and circulation of an amest warran! by the Belpian avthorities “effectively
infringed” the immunity of the incumbent Minister of Foreign Affairs of the
Democratic Republic of Congo, even though no steps by third States 1o enforce
the arrest warrant had been taken.™ In line with the Council’s Best Practices on
the implementation of sanctions, Member States must respect the immmnity
conferred on President Yanukovych as a matter of international law.””

Third, the Decision and the Regulation are contrary to the obligation to respect
the inviplability, honour and dignity of Heads of State. The legal duty fo protect
the dignity of a Stale’s representative is a rule of customary international law,
reflected in Article 20 of the Vienna Convention on Diplomatic Relations,
which is “necessarily applicable to Heads of State,”™™ Further support for this
duty is provided in a resolution adopted by the Institut de droit international at
its mecting in Vancouver in 2001, on ‘immunitics from Jurisdiction and
Exyecution of Heads of State and Government in Iniernational Lav’, according
to which the authorities of a forcign State must teke “aff regsonable sieps fo
prevent any infringement of a (Head of State's] person, fiberty or ﬂ'fgnigr".ﬁl"
States, and by parity of reasening groups of States, and international bodics,
such as the EU and its Council and Court, have ar obligation to protect the
honour and  dignity of President Yanukovych, in conmnection with his
inviolability. The publicaion of the Decision (Anmex A.l, page 3} and the
Regulation (Annex A3, page 6), which refer to President Yanukovych as
“former President of Ukraine”, and which identify him as being a “person
responsible for the misappropriation of Ukrainian State funds™ (Annex A1,
page 1 and Annex A3, page 3) and their illegal transfer constitutes a vielation
of his dignity, and, as such, an international wrong.

Fourth, by subjecting President Yanukovych to the same procedure as the other
listed persons, the Council has failed to act in accordance with the international
courlesies due to a foreign Head of State. In Certain Questions of Mutual
Assistance, the Intermational Court of Justice held that “an apelogy would have
heen due from France” by reason of the failure of an instructing judge in France
o act in accordance with the courtesies due to 2 foreign Head of state™ In
Certain Questions of Mutual Assistance, Judge Clément invited the Djiboutian
President 1o give evidence simply by sending him a facsimile and by sctiing him
an extremnely short deadline without consultation to appear in ey office.”' In the
present case, no courtesies have been shown in the manner in which (a)

* Arrast Warvant §71.
Foreign Relations Counsellons Working Panmy, 'Restrictive meanwes (Sanctions) — Lipdate of the EU Best

Fractices for the effective mmplementation of restrictive messures’, Documen: 8666108, 24 April 2008 §40
{Annex A.43).
* Certain Cuestions of Mutual Assistance §174.

* Institut de drost imternationa], “Tmmunitles fom Jurisdiction and Execrtion of Heods of Stele ond Goverament
in fmpernationgl Law®, Session of Vancowver, 2001, Artcle | {Annex A.44, page 2).

2 Cornin Cragsttons af Mudwal Assistanee §173.

® Cerain Questions of Munual Assistance $172.
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29,

fiv)

30.

(v

3.

32,

President Yanukovych was noiified of the Decision znd the Regulation {in that,
quite apart from anything else, he was not notified of the Deosion and the
Regulation at all), (b) President Yanukovych was forced, like the Applicant, to
make a request for information, evidence and documents relevant to the making
of the Decision and the Regulation (to which no proper response has been
pravided by the Council), and (c) his name was included in the Annex to the
Decision and Annex | to the Regulstion. To the contrary, all of the steps taken
by the Council in implementing the restrictive measures have exposed the
President, like the Applicant. to unacceptable infringements of his basic rights
of fairness and due process: see further below, §866-Th,

For the reasons outlined above, the Applicant submits that the Decision, adopting
sanctions against the Applicant, is not consistent with the expressly invoked objectives
(e.g. democracy; rule of law; respect for human rights) in it. Mor is the Decision
consistent with other objectives in Article 21 (2}(b). The Decision therefore lacks a legal
basiz,

The conditions for relying on drticle 215 TRELU were not Julfilled because there was no
valid decision under Chapter 2 of Title V TEL

Article 215 TFEU requires a valid decision under Chapter 2 of Title V TEU. Where no
such valid decision exists, there is no basis for enacting a regulation under Article 215(3).
For the reasons set out in §§18-29 above, the Decision lacks legal basis and is invalid. For
that reason, it was not open te the Council to rely on Article 215 TFEU and it follows that
the Regulation is invalid {see Al-Matri, §76). In fact, the criticisms set out above of the
Decision apply equally ta, and should themselves invalidate, the Regulation as well,

Alternatively, Article 215 TFEU does not of itself permil the Cowuncil o take action
dgainst an individual wnless there is a sufficient link between that individual and the
government of a third country

Altematively and in any event, in order properly to rely on Article 215 TFEU {whether
Article 215(1) er (2}}, the Council would need to demonstrate that the Applicant was
sufficiently connected to a “third country” i.e. that (a) he was a l:.aderg" or former
leader™ of such a country or & current associste of such leader™ of family member of
such individuals; aad that (b} as such a person, he had benefitted in a material way by
his personal conduet from the economic policies of the regime."*

This is because of the meaning of Asticle 215(1) and because Article 215(2) TFEU
dues not establish a separate, self-standing, legal base from Article 21 5¢1) but must he
read subject to Article 215(1). In understanding the nature of Articles 215(1) and
215(2) TFEU it is necessary 1o have regard 1o the Tahle of Eguivalences™ {as referred
t in Article 5 of the Treaty of Lisbon) which sets out which provisions of the TFELS
have replaced which provisions of the EC* Treaty (“EC™).

* Kadi [ 5166,

™ Case T-362°04 Leonard Mings v Commigsion 12007] ECR 11-2003 §§71-73.
™ Kadi ] §166,

** Case C-376/10 P Jay Za v Council {2012] 2 CMLR 27 ( Tay Za™) 5566, 70,
™) CII56T (9 May 2008),
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32, Accordingly, Article 75 TFEU repiaced Article 60 EC," Articie 215 TFEU replaced
Article 301 EC.™ and Article 352 TFEU replaced Article 308 EC.™

34, The Court of Justice in Kadi [ held:

“having regard to the wording af Articles 60 EC and 301 EC, especially to the
expressions ‘as regards the thivd countries concerned’ and ‘with one ar more
third countries” used there, those provisions concern the adeption of measures
vis-d-vis third countrics, since that concept may inclide the rulers of such
country and also individuals and entities associaled with or controlled,
direcily or indirectly, by them )

35. The Court of Justice in Kadi ] expressly rejected the Commission’s argument in favour
of a wider interpretation of Articles 301 and 60 EC:

“Ta accept the interpretation of Articles 60 EC and 30 EC proposed by the
Commission, that it is enough for the restrictive measures al issue fo be
directed af persons or entities present in a third couniry or asrociaied with one
in some other way, would give those provisions an excessively broad meaning
and would fail to take any account ai all of the requirement, imposed by their
very wording, that the measures decided on the basis of those provisions must
be taken against third countries ",

36. 'The Court of Justice noted in Kadi I “drticle 308 EC [was] designed to fill the gap
where no specifie provisions of the Treaty confer on the Clommunity institufions express
or implied powers fo act, if such powers appear none the less to be necessary o enable
the Community o carry out ifs functions with a view to attaining one of the objectives
laid down by the Trean”.”

17, In Kgdi I the Courl of Justice held that a measure against an individual with 1o
sufficient link with a thind country’s regime required additional reliance on Article 308
EC. Articles 301 and 60 EC were insufficient.” Although Article 215 TFEU is not
drafted in identical terms to Article 301 EC, it secks to secure a like ohjective. Article
215(1) refers to the “interruption or reduciion, in part or compietely, of economic and
financial relations with one or more third countries”. Article 301 EC referced to action
io “inferrupt or to reduce, in part or compleiely, economic relations with one or more
third countries”. Article 215(2) TFEU, which must be read with Article 215(1) TFEL,
is merely declaratory of the law as developed by the Court of Justice in relation to the
concept of *third cownries”™. Thus, provided that there is the necessary connesion with
the governing regime of the third country in question {within the meaning of Asicle
215(1}) measures may be taken under Article 215(2) against “natural or legal persons

T OrC1san.

B OF C115/388.

¥ 05O 15388.

™ Eadi § 5166,

" Kt § 5168,

= Kodi T311.

™ Eondi 7 84212-213,
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38,

39,

and groups oF hon-Stafe entities”, As was the case with Article 301 EC, Article 215
TFEU does not permit restrictions to be imposed on individuals who are not connected
with the regime of the third country nor on past associates of former leaders because
such resirictions are not in reality directed against a “thivd couniry™.

Moreover, in Tay Za,™ the Court of Justice annulled the designation of the applicant on
the Burmmese EU sanciions list, and held that the Council could not apply a presumnption
that he was “associaied with the regime™ of Burma/Myanmar simply because he was
the som of a designated businessman. The Court of Justice held that “the application of
[sanctions] fo motural persons on fhe sole ground of their family connection with
persons associated with the leaders of the third country concerned, irrespective of the
personal conduct of such natiral persons, i ai varigrce with the Cowrt's case law on
Articles 60 and 308 EC (§68).

In this case, although the “statement of reasons” refers to the fact that the Applicant is
the son of the “former President” (Annex A.l, page 4 and Annex A3, page 7), the
Council has never alleged, and never established, that the Applicant is in a material
sense an “associate” of the President (let alone that he is a current associate), Neither
the Decision nor the Regulation refers to him as an associate (either in the “identifiring
information” or in the “sratement of reasons™). Nor has it been alleged or established
thal the Applicant has benefitted in # matedal and wrongful way by his personal
conduct from the economic policies of the President’s Government,

The Regulation did not refer to Article 352 TFEU (which replaced Article 308 EC),
which would have been necessary had the Council wished to take action against the
Applicant as an individual with no relevant connection to any third country (of. 2=
§33 which fails properly to take info account the Court's earlier case law and fails
properly to read Article 215(1) and (2) together).

The Second Ples: Misuse of Power

41.

42,

In 2012 the European Parlisment adopted a recommendation “on a consistent policy
towards regimes against whick the EU applies restrictive measures, when their leaders
exercise their personal and commerciol interesty within EU borders” (%tze 24512
Recommendaiicn™). The 2012 Recommendation emphasizes the imporisnce of
impasing sanctions “regardless of political, economic and security interests”, and
recommends that the Council:

“Build an efficient sanctions policy
{m} to ensure ithat there are no double standavds when deciding on restrictive
measures or sanctions and that these are applied regardless of political,

economic and security inferests” (Arnex A48, pages 4-5)

In PMOI I the General Court stated, "As the Court of Justice and the Court of First
Instance have repeatedly held, a measwre is vitiated by misuse of powers only if it

» fav Za §66.
™ Case T-256/11 Bz and Qthers v Council (27 February 2014) (“Ezz®).
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43,

44,

apprears on the bosis of elyective, refevant and consistent evidence o have been taken
with the exclusive puipose, or af any raie the main purpose, of achieving an end other
than those pleaded or of evading a procedure specifically prescribed by the Treary for
dealing with the cireumstances of the caze " (§151)

As putlined above, the objectives invoked by the Decision and the Regulation for the
purpoese of imposing sanctions on the Applicant purport to relate to the rule of law and
respect for hutnan rights in Ukraine. As shows above, the Decision and the Repulation
are not actually consistent with those objectives and the Decision and the Regulation
accordingly lack a legal basis.

In faet, the Council's purpose, in implementing the Decision (and, therefore, the
Regulation) was and is, in the Applicant’s submission, fo try to seek favour with the so-
called “fmterim regime” of Ukraine so that Ukraine proceeds, in particular, with the
framework cuthned in the preamble to the Macre-Finance Decigion, which the EL 15 50
anxious to pursue. The following objective, relevant and consisient evidence (Bank
Mellf fran 390408 §121) shows that this self-serving political purpose, and not the
raticnales stated on the face of the Decision, is the real purpose behind the imposition
of sanctions by the Decision. The starting point 18 (o recall (see above, §28.4.3) that
until the events in February 20014 President Yanukovych and his Government were not
considered to be anything other than the proper, democratically elected representatives
of the Ukrainian people. They were repeatedly woced by the EU only o be confronted
with a volte-face after they had decided not to pursue the EU's agenda regarding future
interaction between Ukraine and the EU. Following this, President Yamukovych and his
Government were characterised by the Council as villains, and arbitrarily and unfairly
subjected {0 sanchions,

44.1.  As described in more detail at §27 above, the comments made by EU officials in
the period between 20 February 2014 and 6 March 2014 demonstrate the
implausibility of the reasons relied on by the Coeneil in the Decision (and,
therefore, also the Regulation).

44.2. The Applicant was not aware on 6 March 2004, and remains unaware, of any
investigations in Ukraine that has been commenced against him in connection
with “misappropriation”™ ot for “embezzlement of State funds and their illegal
iransfer abroad” (Annex A.l, page 4). If they existed at all [which is not
accepted), they were manufactured solely for the purpose of providing the
Council with ostensible grounds to include the Applicant on the sanctions list.

443, The Applicant’s finsnces are simple, and disclosed to the Parlisment on a vearly
basis in accaordance with the laws regulating the conduct of deputies, He is not
an mdividual with complicated business interésts or extensive and wadely
located assets. The suggeston that the sanctions have been emploved with the
aitm of assisting the Ukrainian authorities in the recovery of assets allegediy
missppropriated or embezzled by the Applicant, as sugpested by the Couneil’s
anncuncement of 3 March and the details set,out in the “statement of reasons™,
is therefore especially implansible.
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44.4. Even when President’s Yanukovych's Government was obviously in power, it
appears that the EU was attempting to deploy these sanctions o meximise its
political influence with those in power in Ukraine. For example:

44.4.1. it appears that EU officials did not imtiafly intend to include President
Yanukovych on the list of individuals to be sanctioned, when they first
agreed to the imposition of sanciions on 20 February 2014, At the time,
a Eurcpean diplomal justified this by stating that “Yamdovych must be
left with @ way out. We ecannot make himt a complete pariah or the
purchase is lost and he is pushed into Russia's arms™™ Tt is difficult to
reconcile such obvious political sirategizing with the ostensible stated
purpose of the senctions at the time, i.. to target those held responsible
for human rights violations; and

44.4.2. following the attempted seirure of power by the so-called “interim
regime”, the Council’s position changed and #f appears that the
Council's working group drew up its list of targeted individuals based
on the input from opposition leaders.”

44 5, In fact, the aim of engendering an EU-friendly Uksainian government &ppears
i have been the rationale for the entire approach taken by the Council in this
period. By way of further example, having previously worked extensively to
broker the February Agreement (Annex A.25), which might have allowed a
phased handover of power to 2 more supportive regime, and having in fact
signed the same, the EUT disregarded it entirely onece attempts were made to
overthrow President Yanukovych and his Govemment. When PBaroness
Ashton responded on 25 February 2014 to the question “Js the agreement from
last Friday signed in Kiev by lcaders af Ukrainian government, opposition and
EU foreign minisiers still valid?”, she simply commented “#a have secn that
this country has moved on and our role is to support and belp” ™ The EU was
thercfore prepared io distegard both the illegitimacy of the undemocratic so-
called “interim regime's” attempted seizure of power end the obligations it
assuned under the February Agreement, in order to benefit from the
opportunity to negoiiate immediately with a maileable “regine™ in Ukraine,

44.6, The aim of this “suppart and help” was in particular to ensure the signing of
the Association Agreement (that had been at least postponed by the
Government of President Yanukovych) whilst Presideni Yanukovych's
peliticel opponents, who were in favour of this Agreement, had some degree
of power and crucially, therefore, prior to 25 May 2014 (the date for new
Ukrainian elections). On 6 March 2014, the very day om which the list of

® CEU  agrees  samctions  against  Ukraine’, The  Telegruph, 20 February 2014,
fp e wctearenh coub maws wirldnews gurope akesine 10657 112/E Usaprees- sanclions: fgminst-

Uhraine maml { Annex 4.46, puge 2]

7 EU considering sanctions on eight Yamubovieh officils’, EU Observer, 26 February 2014,
bitpeurbsemer.com justiog VGG (26 February 2014) (Annes 447, page 3)

™ “Remarks by EU High Representative Catherine Ashion at the end of her visit to Ukraing’, European Union
Fxternal Action, 2% Felrgary 2014 (140225/01),
Tl e RS, CUTORE.CU ST eMmEnts does T 14/ 140225 01 enndf{Ancex A4S, proe 3)
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individuals targeted by EU sanctions was published, President of the European
Couneil Herman Van Rompuy announced “We stand &y Ulraine, and
reitereted the European commitment to signing the Association dgreement,
Today we decided thar ay a maiter af priovity we will sign very shorily the
political chapters, This means; before the Ulrainian elections of 25 May, We
alse commit to provide Ukraine with strong financial backing. The tmmediafe
pricrity in this field is restoring macro-economic stability, President Borroso
will I am swre say move abowl the EU assistance package— I will just say we
asked ministers to start work immediarely, We intend to adopt special ade
measures to allow Ukraine fo benefit substantially soon from the edvanioges
af the Free Trade Area. We remain committed to the visa liberalisation
process, lo encouraging contocts between the citizens of the EU and of
Ukraine. We siand ready 1o assist also on energy security. Finglly, we
welcome  our  foreign  ministers' decision {0 freeze  and  recover
misappropriated (or stolen) State assets.”” Renewed progress om the
implementation of the Association Agrcement, to be achieved through
agreement with the so-called “interim regime”, was therefore the contrepiece
of the EL's relationship with Ukraine following the attermnpted seizure of
power by the so-called “imterim regime”. As Mr Van Rompuy's specch
acknowledges, it was fundamental to this new relationship that the political
provisions of the Association Agreement were signed as soon as possible and
prior to 25 May 2004, No reason is given i Mr Van Rempuy's speech for the
unseemly haste in signing the political provisions of the Association
Agreement before new clections. Indeed, it is wrong that the EU would rush to
the conclusion of such an agreement with aso-called “interim regime”™ rather
than with any govemmeni elecied afier the 25 May 2014 elections and which
could theoretically provide a democratic mandate needed for such a significant
step (this is enly theoretieal since the only true demoeratic mandale would
remain with President Yanukovyeh™s Govertiment),

44.7 Om 21 March 20014 the EU and the so-called “interim regime™ signed the
political provisions of the Association Agreement into force. President
Yanukovych's democratically elected Govermment had refused to sign this
agreemen! only months before. The EU's real concern appears to have been Lo
take full advantage of the opportunity to secore greater political and economic
influence over Ukraine through the signature of the Assoclation Agreement,
In his Statement on the signing of this agreement, Mr Van Rompuy described
this action zs a “gaspere™ that on the part of the EU recopnises “the popular
yearning [in Uksaine],../or a Ewrapean way of life”." I circumstances where
apposition to the so-called “interim regime” and its Eurocentric policies was
overwhelming in large parts of the country, snd there had been no clection,
this is a telling illustration of the extent of the EU's interference in the

™ Press Release EUCO 55/14 ‘Remarks by President of the Furopean Council Herman Van Rompuy folkawing
the extraordinagry meeting of EU Heads of State or Government on Ukraine’, 6 March 2014
Dtk fwarw: consitinm eurapa. ew/edoss/eme_dinaldoss pressdaia‘en'se14: 373.pdf (Annex A.49, page 2)

Fress Release EUICO 68014, “Stmement by Preswdent of the Furopean Council Herman Van Bompuy at the
ovcasion of the signing ceremony of the political provissons of the Association Apreement between e
Eurcpean Union and Ukrame', a1 March 2014
{httpiiwwrw constium. cprope se'uedecs’ems Data/dogs'pressdaaen’ec 141732 odl) (Annes A8, pape 1)
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domestic political affairs of Ukraine for the purpose of advancing the ELs
geopolitical agenda,

44 8, Given this approach by the EU, it is not surprising, but inconsistent that the
Council has teken no steps to address the human rights violations now being
committed by the so-called “interim regime” in its attempis 1o suppress the
disturbances occurring in the East and South of the country. In contrast to the
restraint shown by President Yanukovych's Government in response to the
Maidan protests {such as allowing months of extreme rebel activity in, and
paralysing, the centre of Kiev, and rabble rousing speeches there by foreign
visitors, including major politicians from the Western powers, none of which
can even be envisaged being permitted in EU capitals or Washingion), the so-
called “interim regime”, Teacting 1o on-going and widespread protests scross
the country against its “rule”, has actually and awiftly taken the step of
ordering Ukrzine’s ammed forces to act against its own citizens, causing
serious and ever growing numbers of casualties,” Military-grade weaponry,
tanks, and military helicopters have been employed in order to subdue lightly-
armed self-defence militias and/or civilian protesters. It is noteworthy that the
so-called “inrerim regime” has now purported fo accept the jurisdiction of the
International Criminal Court for a very short period which exeledes the period
from which it started o zsser some power as a so-called “inferim regime™ ™

C. _The Third Plea: Failure to State Rezsong

43. The Council has failed to comnly with its obligation to state reasons in the Decision and
the Regulation,

46.  Article 296 TFEU provides “Legal acts shail state the reasons on which they are baved

.. " As the Court in Case C-417/11 Council gf the EU v Bamba [2013] 1 CMLR 53
(" Eamba™) explained,

“The statement of reasons required by Article 296 TFEU must diselare in a
eleer and uneguivocal fashior: the reasoning followed by the institution wiich
adopted the measure in such @ way as to enable the person concerned fo
ascertain the reasons for the measures and to enable the court fraving
Jurisdiction to exercise its power gf review .,

. where the person concerned is not afforded the opportunity o be heard
before the adoption of an initial decision to freeze funds, compliance with the
ohligation to siate reasons is all the more imporiend because i constinutes the
sole sefegue=d enabling the person concerned. at locst after the adoption uf

" Ukmine  Suys 30 Pro-Rossim Insurgents  Killed', ABC  Aews, 6 May 2014
(Bt .-ab;gr@!;_.pg;un;]nEﬂiﬂ,L:.mu!_:sp"fnL:'jq.!fZLi[‘ﬂ?E‘?‘_’l‘] {Amney A 5L page 1) Ukraine: deadly clashes in
Mariupol  as  Viadimir  Putin  visits  aonemed Crimes’, The Guardan, 9  Msy 20014
(ettge:Pwovwy. thogrgndiom. cony worla, 200 ey D% ukesiine mtin-erime-visieny-dav-ngrivpoliprint)  (Annex
551, pages 3-5),

** Pross Release 10C-CPL-20140417-PRO9T, *Ukeaine acceps ICC jurtsdiction over alleged crimes commitied
between 21 Novewber 2013 and 22 February 2014, 17 April 2004 (himetswvow doo-
eplinken mequs iee tresso 2 0and M media rees®h2 e leases Papenpre9Tasmy) (Annex AS1A, rage 1),
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47.

48,

49

that decision, to make effective wse of the legal remedies available 1o fitmi in
order lo challenge the lmwfulness of that decision,

Therefore, the statement of reasons for un acl of the Council which imposes a
measwre freezing funds must ... identify the actuel aad specific reosons why
the Conanet] considers, in the exercise of its discretion, that thei measure mus!
be adopted in respect of the person concerned.

The statement of reasons ... must, hawever, he apprapriate to the act at issue
and the context in which it was adepred.” (§§50-53) (emphasis added)

The reasoning for the measure “must be provided 1o the person concerned By the
measure before the latter brings an action against it. Non-compliance with the duty to
state reasons cannot be regularised by the fact that the person concerned becomes
cognisant thereof during proceedings before the EU judicature” (Case T-13/11 Sina
Bank v Counctl of the EU (11 December 2012) §56, emphasis added, citing Bank Melli
Iran 39008 §30) and note also. the Court’s conelusion in Sing Bank at §62.

The 2012 Guidelines (see above, $25) explain, in relation to “lists of turygeted persons
and entities”,

“The decision to subject a person or entity to largeted resivictive measures
reguires clear criterin, tailoved to each specific case, for determining which
persons and entities may be listed, which shouwld alse be applied for the
purpose of removal from the lst..,

Proposals for listing must be accomparied by accurate, up-to-date and
defendable statemenms of reasons....” (§§15-18; emphasis added) (Annex
A.b, page 9)

Both the Decision and the Regulation contain the same “statement of reasoms™ in
relation to the Applicant, ie “Person subject to investipation in Ukreaine. for
imvolvement in crimes in connection with the embezzlement of Ulkrainian State funds
and their illegal transfer outside Ukraine " (Annex A.1, page 4 and Annex A.3, page
). This “statement of reasons™ is inappropriate and deficient for at least the following
TEHROTIE!

491, First, # fails w disclose in a clear fashion the ressoning followed by the
Council. Thus, the Applicant dozs not know, from fhe Decision or the
Regulation: (a) what investigation is being referred to; (b) where, when and by
whom it was instituted; and {c) which crimes he 15 being investigated for. These
are not reasons which would be likely to pass muster within the domestic
jurisdiction of EU Member States as providing a proper basis for sanctions
against individuals and an asset freeze. Compare, for example:

49.1.1. The statement of reasons in Bamba, which the Court upheid as being
sufficient to enabic the applicant in that case to challenge their validity
snd 1o enable the Coutt o review their legality (§63): in that casc the
sanctions were applied to “persons or enfities ... who are obsiructing
the process of peace and national reconciliation, and in particular whe
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0.

492,

49.1.2.

49.1.3.

are jeopardising the proper owtcome of the electoral process, or held
by entities owned or controlled directly or indirectly by them or by any
persons acting on their behalf or at thedr divection™ (§15) and the
applicant was included by reference to the following statement of
reasons:  “Director of the Cwolone group which publishes the
newspaper Le Temps': Obstruction of the peace and reconciliation
processes through public incitement to hatred and violence and
through participation in disinformation campaigns in conmection with
the 2010 presidential clection” (§20).

‘The consideration by the Court of Justice of the statement of reasons in
Case C-584/10 Eyropean Commission and others v Kadi [2014] 1
CMLR 24 §§141-149 (“Kedi 2] GC). The Court of Justice held that
“the allegation thai Mr Kadi had been the owner in Albania of several
firms which funnelled money to extremists or emploved those extremisis
in positions where they controlled the funds of those firms, up 1o five of
which received working capital from Usama bin Laden, is insufficiently
detailed and specific given thar it contains no indication of the identity
of the firms concerned, of when the alleged conduct took place and of
the idensity of the “extremists” whe allegedly benefied from that
conduct.” (§141) The other reasons were considered sufficiently
detailed where they, for exsmple, identified “rhe entity concerned and
Mr Kadi's rele in relation 1o i, together with mention of an alleged
link between that eniity, on the one hand, and Usama bén Laden and
Al-Qaeda, on the other” (§143) and contained “the necessary detail
concerning the time and context of the appointment in question and
information on the individwals involved in the allegation that that
appotniment was connected with Usama bin Laden” (§145),

Al-Matri §5§33-35 and Trabelsi §§70-72 where more precise reasons
WEre jmiven, viz., “swhbject fo judicial Drvestipation By the Twnision
authorities in respect of ihe gcguisition of movable and immovable
property, the opening of bank accownts and the holding of financial
asserts in several couniries as part of monev-laundering operations”,
{soe also frz where comparatively more precise reasons were also
given: §§86; 114-115 and foomote 82 below)

Secondly, it fails to disclose whether the Applicant is alleged to be a “person
responsible for himan rights vielations ", This is not an allegation made in the
“statement of reasons” relating to the Applicant, but it is clearly identified as
being one of the two purported objectives of the Decision and the Regulation
(Aanex A1, page 1 and Annex A3, prge 1). It is uncicar why (and wrong
that) this “objective” has been retained when human rights violations #re not
actually alleged apainst ewy one of the individuals listed in the Annex
(including the Applicant).

In Bank Saderar lrgn, where the applicant was alleged to have provided financial
services to entities involved in Iran’s nuclear programme, the General Court held to be
excessively vegue the reason that the applicant provided financial services to “entities
subject to UN Secwrity Council Resolution 1737 (2006)". Although a list of such
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- E

52.

entiiies was annexed 10 the said UN Security Couneil Resolution, the Councif breached
it duty to provide reasons by I’ai]ing to identify the specific entities alleged 1o have
received services from the a.]:lplic-arnl..s

The breach of the duty to provide reasons is even clearer in the present case:

S1.1. First, the term “investigation in Ukraine for involvement in crimes” does not
identify what steps are being carried out in Ukraine, or by what authoerities,

512, Secondly, the duly to provide reasons is not satisfied where the reason given is
the existence of a purely generic “imvestigarion” in the particular country, (C£
by analogy with Ezz, Al-Matri and Trabelsi, see above, §49.1.3; and although
those cases turp on the very specific facts engaped there regarding Egypl and
Tunisia, the duty to provide reasons may be satisfied where the reason provided
ig the conduet of official judicial proceedings by the respective national
authorities and related (o specific, identified matters) Nor does the Couneil
specify how the particular proceedings/investigations relied on involve an
allegation that the Applicant misappropristed Ukrainian State funds and
illegally transferred them outside Ukraine.

513, Finally, there s no suggestion of 2 reason as to how the
proceedingsfinvestigations in question demonstrate that the Applicant is
responsible for humen rights violations.

In short, the reason provided is too vague (and formuleic) io be properly responded to,
refuted, or reviewed by 1his Court, and it is not even specific to the Applicant because
the identical reascn is given for thirteen other individuals in the Annex.

The Fourth Plea: Failure to Fulfil Criterla for Inclusion

53,

The criteria for applying the restrictive messures are set out in Article 1{1) of the
Decision and Article 3{1) of the Regulation. In order to be listed, & person must be
someonc who has been “identified ay responsible” (Anpex A.l, page 1} for {he
misappropriation of Ukrainian State funds or human rights violations in Ukraine, or a
person associated with anyone properly so identificd,

First, the only reason given for the listing of the Applicant is that he is said to be
suhject to “investigation” in Ukraine for involvement in crimes in connection with the
embezzlement of Ukrainian State funds and their illegal transfer outside Ukraine
(Annex A.l, pape 4 and Annex A.3, page T). This is not a reason that complies with
the critena for listing: it is not a reason that alleges that the Applicant was a person
responsible for the misappropriation of Ulrainian State funds (embezzlement and
illegal transfer) or human rights violations in Ukraine, or was properly to be regarded as
sufficiemly associated with a person properly so identified.

Secondly, the statement of reasons for listing the Applicant, set out at entry 10 of the
Amnex 1o the Decision and Annex 1 to the Regulation, allege that the Applicant is

| * fignk Suderm ron §§82-56,
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56.

“sulifect o investigarion” in Ukraine {Aznex A0, pege 4 and Ansex 4.3, page T
This ground docs nol even fall within the ambit of the broadest category of the five
passible categories identified by the General Court in Ezx becsuse the Applicant is noi
alleged to be subject to “proceedings™, much less “fuclicial proceedings”. He iz alleged
simply to be subject to “investigation”. In Ezz, the relevant criteria were that a person
musi be someone who has been “identified as responsible for nrisapprepriation of
Egyption state funds™ or be a person “associated with them™ ™ The Genera] Court
considered (although this is not accepted as correct by the Applicant) that these criteria
must “be interpreted broadly” as being directed at five separate categories of persons.*
In order 1o be “identified as responsible”, the General Court held that the person in
question must be found guilty, or be subject to a formal eriminal prosecution or some
other form of “fudicial proceedings” linked 1o investigations conceming the
musappropriation of State funds. None of these apply here, cven if the Ezz interpretation
is correct.

Thirdly, the Applicant iz not properly to be regarded as associated with a person who
has been “identified as responsible for misappropriation of Ukrainian State finds™. Tn
this respect, it is noted that the identifying information of the Applicant at enfry % of the
Annex to the Decision and Annex | to the Regulation includes that he is the “son aff
Jormer [sic] President”, who is humself listed in the Annex to the Decision and Annex ]
to ihe Regulation, at entry | (Aamex 4.1, papz 3 2nd Annsx 4.3, page 6). Bven if
President Yanukovych were a person who had been properly identified as responsible
for the “misappropriation of Ukrainian State funds™ or “human righis violations™
(which he is not), the Applicant is not “axsoeiated” with him for the purposes of Article
1{1) of the Decision and Article 3(1) of the Regulation simply by reason of their
familial relationship. As this Court has made clear,

“...according to the case-law, the listing of a natwral person on account af fix
links with a person or entity which is irself ineluded in the Nst cannot be based
on presumptions that are not substantisted by the conduct of the person
concerned...only a natural person’s own involvement in aciivities to which the
relevant legislation relates justifies the adoption af resirictive measures
against him.”"

Fourthly, the burden rests on “the Council to produce, in the event af challenge, the
evidence and information on which the Cowuncil relied when adapting [the restrictive]
measures”." The reason is that “it is the lask of the compeient Ewropean Union
authority to establish, in the event of challenge, that the reasons relied on againsit the
person concerned are well founded, and not the task of that person to adduce evidence
aof the negative, that those reasons are not well founded™," 1t 15 thus for the Council to

¥ Decixion 2011/172°CF5P of 21 Misch 201 1, Article #{I); Regulation Mo 270/2011 of 21 Masch 2011, Armicle

2(1}. The renson for Hsting Mr Ezz was that he was alleged to be a “Iplerson subfect to fudicial proceedings by

the Egyplian authorities in respeci af the misappropriation of State Funds on the pasis of the Uinited Nasions

Convention agains corrupiron”,

" Exz 67,

® Case T-58/12, Nabipour  Counctl (12 December 2013) (~Nabipour'™) 6107, 108.

¥ Barik Suderm Tran §H105, 115; Bank Melli Iran 390408 5537, 107: Conncil v Fulmen HEO; Nafi £123;

;:ﬁlflénum" 567, Care T-40610 Bank Mellat v Counct! (oot yel reported, 29 Janvary 2013} [k Seilaf™) 6111,
Koy 115121
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58,

59.

demoensirate the reason for the freezing of the Applicant's assets. In d-Mard, the
Couneil argned that since the applicant belonged to the family of the former Head of
State of Tunisia, and was subject 1o judicial investigation for money laundering, it was
incumbent on the applicant to prove that he dissssociated himself from his own family
and that he did not benefit from his family connection to the former Head of State of
Tunisia.” The Court did not accept that it should draw any such assumptions against
the applicant. It stated:

“Yet it is for the Council to demonstrate that the reason for the freezing of the
applicant's assets is one that jalls within the provisions of Article 11} of
Diacision 2001/72. The Court cannol assume that any act of meney-laundering
comimitted by members of the family of the former Head of State of Tunisia is
necessarily related to the misappropriation of State funds, since no provision
is made for such a presumption in any Eegisima’an”_m

Significantly, the lepality of the decision to freeze assets is to be assessed in the Hght of
the information available to the Council when the decision was adopted.” The
Applicant has never, lo the best of his mowledge and helief, been subject to
investigation in judicial proceedings for misappropristion of Ukrainian State
funds/illegs] ransfer (Annex A.5, pages 6-7).

Based on the foregoing, in this case there are at least two manifest errors of
assessment/ failures to observe the criferia in the Decision and the Regulation.

59.1. First, as noted above, the Decision and the Regulation purport to impose
sanctions against “persons identified as responsible for the misappropriation of
Ukrainian Siate funds " (emphasis added) (Anmex A.1, page 1 and Annex A3,
page 1). As o this:

59.1.1. There is no ambignity in these criteria, viz., it means that the
individuals against whom the sanctions are directed, i.e. the people
listed in the Annex, have been “idemiified as responsible for the
misappropriation of Ukrainian Staie funds”,

50.1.2. The clear connotation of this is that the people listed in the Annex have
been identified, by some form of legitimate and reliable process (it
should be a trial, or at least some form of proper objective judicial
process), as being responsible for the misappropriation alleged.
However, differences exist between the various langusge versions of
the Annex. For examnle, in the English version the people listed in the
Arnex sre referred 1o as “personfs] subject te fnvestigation in
Ukraine”, which is the same wording as in the Fremch (" Personne
faisant lobjet d'une enguéte en Ukraine ") (Annex A.52, pages 4 and
12) end German (“Person ist in der Ukraine Gegensiand  von
Ermitthngen ) {Annex AS52, pages 19 and 27) versions, By contrast,

¥ Al-Magri £60
M Al M BRY.
Al Metei §72
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for instance, the Htalian (Annex A.5Z, pagze 34 and £X), Spanish
(Annex 4.52, pages 49 end 57) and Romanian (Annex ASE, pages 64
and 71) versions are narrower and refer to persons subjeet to criminal
proceedings (" Persona soitoposia a procedimenio penale™, “Persona
sometida a un proceso penal en Ucrania” and "Persoand supusé
wrmdril penale in Ucraing” respectively). The Applicant submits that
criminal proceedings should be required, and that & wide interpretation
15 wrong in principle in such a matter, including to achieve legal
certainty and protect the individual. Alternatively, by analogy with the
Court’s reasoning in Fzz (§§62-81), the broader wording (meaning that
in the English, French and Genman versions) may should be used. In
other words, the statement of reasons provided by the Council is that
the targeted persons are “subject (o investigation in Ukraine™,

59.1.3. The Applicant has never, to the best of his knowledgze and belief, been
identified by any judicial or other relevant body as bei ng responsible
for the misappropriation of Ukrainian State fundsllegal transfer,

5%.14. The Decision and the Regulation do not specify which body has
identified him a5 being responsible as alleged. Indeed, to the comtrary:
the Annexes to both instruments make it clear that no such conclusion
has been reached since the “siatement of reasons™ is simply that the
Applicant is “subject to investigation in Ukraine for involvement in
crimes... " (sce above, §§7,9).

59.1.5. The Applicant has, therefore, been wrongly included in the Annex. He
iz not & person who has been identified as being responsible for the
misappropriation alleged and therefore he should be removed from the
Annex.

60.  Secomdly, and in the altemative, as to the “statement af reasons” itself:

G0, 1.

60,2,

The Applicant is alleged to be a “Person subject fo imvestigation in Ukraine for
involvement in crimes in connection with the emberzlement af Ulrainian State
Junds and their illegal transfer outside Ukraine” (Annex &1, page £ and
Anaex A%, page 7). As noted above, neither the Decision nor the Regulation
provides any details whatsoever as tor (a) what is alleged to have been
misappropriated; (b} by whom; (c) when; (d) what illegal transfers are alleged 1o
have been made; (&) by whom: (f) when: (g} what investipation is being referred

o (h) where, when and by whom it was instituted; and {i) which crimes he is

being investigated for, Although the Ukrainian Criminal Code once contained s
crime of “embezzlement of siate or municipal assets in gross amounis” [Article
86-1, until 2001} (Anzex A.53, page 1), and a crime of “illegal opening and
usage of foreign currency accounts outside Ulraine” (Article 208, until 2011)
(Anner 4.54, page 1) the supposed criminal activities identified in the
“statement of reasons” do not cven exist as discrele and readily identifiable
criminal offences under current Ukrainian law.

By an email dated 11 April 2014 {Annex A55) the Applicant wrote to the
Council requesting as a matter of urgency “all Information, Evidence and
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60.4.

6i.5.

Documents relevent to the making of the Decision and the Regulation, and to
the inclusion of [the Applicant] 's name in the Annex to the Decision and Annex
1 to the Regularion”. Chasing letters were seat to the Council on 17 April 2014
(4mmex A.52) and 30 April 2014 (Arnex AS57). A response was received from
the Council only on 12 May 2014 (Annex A.58), when it stated that, “in view of
the particular complexity of the examination”, it was extending the time limit
for responding to the Applicant’s request by 15 working days. The Council must
have been well aware that the Applicant would need to file this Apphcation by
this time and, therefore, must have been well aware of the negative
consequences for the Applicant of the Council's delay in responding to the
Applicant’s proper requests.

As the Applicant explains in his cvidence (Annex A5 pages 6-7), although
certain illegal searches of the property he shares with his brother Oleksandr
have recenily taken place (well after 6 March 2014) under the sham authority of
a eriminal case parportedly commenced against his brother, to the best of his
knowledge and belief he has not been notified of any pending or instituted
criminal investigation against him in Ukraine relating to the misappropriation of
Ukrzinian State funds {embezzlement or illegal transfer). In any event, there
would be ne pumpose in bringing any such investigations against the Applicant,
since as a deputy of the Verkhovna Rada he is entitled to a broad immunity
from suil under Article 80 of the Constitution (Annex A.59), unless revoked by
the parliament. In the circumstances, this does not appear to have occurred. The
Applicant does not appear to have been the subject of any such “investigation™
in Lkraine.

Furthermore, there is no basis for any such allegations, let alone any such
proceedinps/investigations to be instituted against him, becausc he has not
misappropriated any Ukrainian State funds/illegally transferred them, The
Applicant has received no funds from the State other than what he has been
entitled to as a deputy, paid in accordance with legal requiremenis. He has not
received any sums from any State bodies other than as above. The Applicant has
never made any transfer of funds abroad, other than for travelling expenses. He
has no bank accownts outside the jurisdiction and does not contral any accounts
{here that are not in his name. He has not made any transfer of State funds
abroad iliegally and does not even possess the means 10 4o so.

In addition, any criminal “imvestigation” commenced agamst the Applicant
following the seizure of power by the so-called “inferim regime™ i3 illegal;
criminal proceedings must be commenced by the General Prosecutor’s Office or
the Sccurity Service. Each of thesc departments is now controlled by an
individual appointed by the so-called “interim regime™ and without the approval
of President Yanukovych’s Government. Without the approval of President
Yanukovych, the resolutions appointing these mdividuals to their positions,
these appointments, and any eriminal cases commenged under their authority,
are illegal and unconstitutional.

The eriterion for inclusion set out in Article 1(1) of the Decision and Article 3(1) of the

Regulation is therefore not satisfied. Neither the Decision or the Repulation, or any
other nstrument gives the Council power to freeze the Applicant's funds simiply
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because he is alleged (if, which is denied, he is) to be subject to an “imvestigation” in
Ukraine, or because he is a relative of another person listed in the Decision and the
Regulation.

The Fifth Plea: Manifest Error of Assessment

6.

63,

65.

* Fulmen §97

It is clear from the case law cited at §16 above that review by this Court, in an action
for annulment, includes an assessment of the facts and circumstances relied on as
Justifying the decision to continue the freeze, including whether the facts are materially
accurate, and whether there has been a manifest ertor of assessment.

As noted above, this Court has found that “the review of lowfidness which must be
carried oul ... is not limited to an appraisal of the abstract ‘probability’ of the grounds
relied om, but must include the question whether those grounds are n&;poned in the
requisite legal standard, By concrete evidence and information” ™ This review
involves a “substantive assessment™ of “the evidence and information on which thai
aszessment is based™ as well as the “apparent merits of the contested measure” >

Further, the Council may not merely rely on the allegations preseated to it by a Member
State or third country. The Council is required to satisfy itself that the allegations are
vahd. The Couneil must conduet its own examination of the accuracy of the allegations
which are put to it by the party seeking the restrictive measures. In the shsence of its

own  examination, the Counci] relies impermissibly on “mere  unsubstantiaied

allegations " ™

As noted above, the reasons given for the Applicant’s inclusion in the coniested
measures are insufficient to meet the criteria. In deciding to include the Applicant in the
contested measures, the Council has manifestly erred in its assessment. The Applicant
relies on the points made above in this regard. In addition: based on the information
now available to the Applicant (and the Court), there is nothing to suggest that the
Couneil checked the relevance and validity of any such evidence concerning the
Apphcant as was submitted to it (from sources unknown) before it adopted the Decision
and the Regulation (the Court has previously criticised the Couneil for similar failingx:
see Case T-496/10 Bank Mellaz §100-101), Had the Council done 5o, it would have
heen clear that there was no and cerlainly no “concrete” evidence demonstrating that
the allegations were “materially accurate”. Therefore, the Council did not carry out a
genuing assessment of the circumstances of the case. Insofar as the Council adopted
proposals submitted by unknown third parties, as the Court made clear in Fulmen the
adoption of unsubstantiated allegations is not permitted. This must hold especially true
if allegations emanate from partisan sources (who are seeking to usurp power’ with a
clear incentive to make allegations for improper purposes. Since the Council has not
Hmeously responded to the Applicant’s requests for information (see above, §60.2) the
Applicant is unable to develop this submission further af this stage. He firlly reserves all
of his rights to do so, if he considers it necessary, al a later stage in the proceedings,

QNP TG 5d; PMOTITETA; Kadi I §8129, 135, 143,
" Fulimen §§98-104

Pepe 41 of 48

11547/14
ADD 2

MJB/ns
DG F 2C

www.parlament.gv.at

42

EN


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=32601&code1=RAT&code2=&gruppen=Link:11547/14;Nr:11547;Year:14&comp=11547%7C2014%7C

F,

The Sixth Plea: Breach of Defence Riphts/ Effective Judiciz] Protection

.

G7.

Gl

It is part of the settled case-law of the Court that:

“The principle of respect for the rights of the defence requives, first, that the
entity concerned muast be inforeied of the evidence adduced ageinst it to
Justify the measure adversely affeciing it Secongly, if must be afforded the
epportunity effectively to moke knows ity view on that evidence (see, by
analogy, Crganisation des Modjahedines du peuple d'lran v Couneil )

Conseguenily, as regords an iniiial measure whereby the funds of an entity are

frazen, uniless theve are compelling reasons topching on the security of the
Furapean Union or of its Member Statcs or the conduct of theiv International
redations which preclude it the evidence adduced ageinst that entity shosld
be disclosed to it either concomitartly with or as seon as poassible after the
adoption of the measure concermed,

. the principle of effeciive fudicial protection is a gemeral principle of
Euwropean Union law, steruming from the constitutional traditions common 1o
the Member States, wiich has been enshrined in Articles 6 and 13 of the
[European Convention on Human Rights] and in Article 47 of the Charter of
Fundamental Righis of the Euvopean Union ... The effectivencss of judicial
review means that the Euvopean Union authority in question is bound to
disclose the grounds for a restrictive measure to the entity concoerned, so far
as possible, either when that measwre is adopted or, at the very least, as
swifily ax possible afier thar decision, in order to enable the entity concerned
to exercise, within the perfods prescribed, its right 1o bring an action” (Case
T-492/10 Melli Bank ple v Cowncil of the EUL not vet reported, 20 Febreary
2013 §§52-56; emphasis added, see also Kadi [T GO [2014] §§135-137),

The rights of defence and the right to effective judicial protection are particulariy
important because of the potentizlly devastating effects of an asset-freeze of the type
imposed under the Decision and the Regulation. In Kaafi [ and Kadi I, this Coort noted
the “considerable” restriction of the exercise of the applicant’s right to property and
that measures of this kind “have a marked amd long-lasting effect on the fundamental
rights of the persons concerned”™.™ The Advocate General in Kgdi [ observed that
“...the indefinite freezing of someone's assels constitutes a jar-reaching interference
with the peacefil enjoyment af property. The consequences for the person concerned
are potentially devastating, even where arrangements ave made for busic needs and
expenses”.” The damaging impact on the Applicant's reputation must also be taken
into account,

Although the measures are provisional in the sense that no final finding of puilt s made
by the Council, they are indefinite in scope and far-reaching in application. Even if an
applicent ultimately succeeds in clearing his name i proceedings in a third country, he
will not autematically be compensated by the EU for the damage ceused by the

¥ Kadi [ 5358; Kadi [ §151.
* Kadi 1§47,
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restrictive measures in the (lengthy) interim (we refer agsin to the Applicant’s express
reservation at footnote 5 ahove regarding possible fiture claims for damages/other
remedies). Even after the restrictive measures have been lifted, there is evidence that
financial institutions refuse to provide services to the persons concermned,””

69.  The EU courts have made it clear precisely what steps the EU institutions must take,
and the standards with which they must comply, in order to safeguard rights of defence
when adopting asset-freezing measures. The Courts have stated in particular that:

69.1.

69.2.

G49.4.

G695,

69.6.

69.7.

9.8

G9.9.

& listing decision must be based on “serious and credible™ “concrete evidence
and information ;"

it must be made on the basis of “precise information or material in the relevant
file" (and, it follows, that the messure taken must be & proportionate Tesponse o
the information in the refevant file), "™

the statement of reasons must provide sufficient information to make it possible
to determine whether the act is well founded or vitiated by error, and {in the
case of a decision to eontinue an asset-frecze) must indicate the “actual and
specific reasons ' why the asset-freeze remains justified;'™

the institutions must communicate the “grounds” on which a person has been
subjected to restrictive measures:!

those on whom the measures are imposed must have “fidl knowledee of the

relevant facis ;"™

they must be informed of the “evidence adduced against them " to justify the
restrictive measures: ™

these are all “requirements in respect of proaf™;'™

the institutions must not adopt restrictive measures which do not “ouaranice "
the communication of the inculpatory evidence against the individuals;"™ and

the institutions may not base their decisions to freeze funds on information or
material in a file which cannot be communicated to the EU Judicature whose
task is to review the lawfulness of that decision.'”

" The UK Independent Reviewer of Terrorism Legisletion {Second Report on the Operation of the Terrorist

Azzel-Freesm
™ PAOI [ £1

TI&M EO7.

Aot 2010} §55.2-5.10 (Annex A6, papes 22.34),
3.

1 PAFOE 1§13,
O OBPTTEEII, 144 PMOIT 175
2 gl 1 B336,

1% gl 18337,
'™ Kadi 15346,

% PACN I §56.
08 Rodi [ $353
T MO TTETE: Fafmen $500.191,
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T

71.

T

73,

74,

® Baadi 37 §§171-184,

in Kadi ], the General Court held that the applicant’s rights of defence and to effective
judicial protection were violated because the Commission had ohserved them only in
“the most formal and superficial sense”, The Commission had noi called into guestion
the UN Sanction Committee’s findings in the light of the applicant's observations: the
“few pieces of information” and “imprecise allegations” were “clearly insufficient” to
have enabled the applicant “to lawnch an effective challenge to the allegations agains!
fimr: and the Commission had “made no real effort to reflte the exculpatory evidence
advanced by the applicant in the few cases in which the allegations against him were
sufficiently precise fo permit him to know what was being raived against him.” The
asset-freering measure had been adopted “withou! any real guarantee being given as fo
the disciosure of the evidence wsed against the applicant or as to his actually being
properly heard in that regard”,'™

The same principles, and essential conclusions, apply to the present case. The contested
measures themselves expressly envisage that the rights of the defence are to be
respected: the Decision, Article 2(3); the Regulation, Recital §6 and Article 14.

The Council in any event aceepts that rights of defence apply:

72.1. Sanctions must be imposed with “filf respecr of human rights and the rule of
law” and should “reduce to the maximum extent possible any adverse
humanitarian e’_.ﬁﬁr:'.l.i‘“.'m

722, Restrictive measures “musi respect human righis and fundamental freedoms, in
particular due process and the right to an gffective remedy. The measures
imposed must always be proportioncte 1o their objective .. [and] should, in
particular, be drafied in light of the obligation under Article 6(3} TEU for the
EU to respect fundamental rights, as guaranteed by the European Convention
on Human Rights and as they result from the constitutional traditions common
to the Member States, as general principles of Union law.”™ "

The necessity for robust procedural safeguards in eases involving restrictive measures,
including those imposed in pursuit of a sanctions policy as against a third country, i5
reflected in the TFELL Article 205 TFEU requires the EUs aetion on the international
scene o be conducted in accordance with the rule of law, human rights and
fundemental freedoms, and Atticie 215(3) TFEU requires restrictive measures fo be
accompanied by “necesvary provisions on legal safeguards”,

The Applicant submits that, in adopting the Decision and the Regulation, the Council
has again fallen far short of these obligations, in the following respects:

74.1. At no stege has the Applicant been given “serions and credible” “concrete
evidence and information” in support of a case which would justify restrictive
measures against him.,

I

18 € pepatariat of the Council of the B, Basic Prnciples on the Use of Restrictive Measures (Sanctions),
Document 10198104, 7 June 2004 [Annes A1, pages 2-3).

T The 2012 Guidelines, §E9-10 {Annez A€, page 7).
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75.

T6.

742,  The Applicant has not even been given particularised allegations of the alleged
investigations that arc said (wrongly) to justify his inclusion in the restrictive
measures, let alone “rerfous and credible” or “concrete evidence® to that
effect.

74.3.  The only case against him is a vague and general assertion that he is subject to
such investigation. This does not give the Applicant or the court sufficient
information, let alone "l fmowledpe of the faets” o make it possible
meaningfully o refuie the allegations and for them to be properly tested,

744,  The contested messures have been adopted without including safeguards that
would have ensured that the Applicant was given a full statement of reasons,
including the evidence against him, with precise information and materizl said
to justify the asset freeze, and with a guarantee that he would be properly
heard and his views taken into account, The Decision docs not contain those
safeguards; it simply piovides for grounds to be set out and permits
observations to be made.

4.5, Itis all the more reprehensible that the contested measures fail to do 5o given
that they were enacted after the judgment of the Court of Tustice in Kadi I In
that case the institutions violated the applicant’s rights of defence where he
was included on the basiz of allegations that he was connected with bin Laden
or Al Qaeds; the position is a fortiors in the present case where no allegation
of misconduct of that kind has besn made.

The Ceuncil has failed to provide “serfows and credible” “concrete evidence and
information” even when requesied to do so, on multiple occasions, by the Applicant,
indeed, the Council has failed to provide any evidence or information at all in response
to these requests. The Applicant is accordingly unable lo exercise his rights of defence
meaningfully, and this Court is umabie effectively to review his inclusion in the
measures. This siteation is again particalarly unacceptable, piven that these messures
were enacted afler the clear statements in the Kadi cases making clear (o the instimtions
that they cannot simply list people in restrictive measures without these safeguards.

Finally here, the Applicent sobmits that the present process for challenging the
impesition o sanctions is incompatible with the principles of equality of arms and qudi
alteram pariem. 1t is therefore contrary to Article 47 of the Charter of the Fundamental
Rights of the European Union. These principles are a corollary of the very concept of &
fair hearing.'"" Equality of arms implies that each party must be afforded a reasonable
opportunity (o présent his case, including his evidence, tnder conditions thai do not
place him at 2 substantial disadvantage vis-a-vis his 11|1:|_|:l'|3fr1£m'1'r_t'3 The Court has held
that the principle of aud! alteram partem muost aﬁﬂy w &l pardes to proceedings
befiore the EU Courts, whatever their legal status,' The process for challenping the
Decision and the Regulation in the present case is unfair: for example, individuals arc

" Joined Cases C-514/07 P, C-52807 P and C-532:07 P Sweden and Orhers v AP and Commission [2010]
ECR 1-8533 (“Sweden v APF") 638,

U2 e C-19901 1 Europese Gemeensehan v i AV (6 November 2012) §71,

E S eden v AP BE9.
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T

T8

79.

&0,

1.

expected o Jodge thewr chaillenpe in an unrealistically short and unduly pressured
timefreme; this is difficult not just because of the practical difficulties in securing trans-
national legal represeniation, buy can be exacerbaled in some cases by difficulties in
arranging payments to be made for legal services. The compressed timeframe s also
unfarr insofar ss such individuals are expected to lodge the complete dossier of
evidence on which they rely in response to sanetions, Such evidence may need 1o be
compiled, as in the Applicant’s case, without proper knowledge of information from the
Council regarding the imposition of sanctions in the first place, and with difficulty of
accessing relevant witnesses. Furthermore, although such individuals are placed in the
invidious position of challenging sanctions under such difficult, time-sensitive
conditions, the remainder of the process is conducted at a slow pace; and, of course,
throughout this leisurcly process they remain subjected to the sanctions, so there is no
urgeney for an application to annul such 25 might justif the time limit. Thus, based on
previaus cases, the Applicant understands that his challenge is unlikely to be heard by
the Court for many months and may take over a year. The process is therefore
undeniably and unfairly lop-sided. As a result, the procedural position of the Applicant
i5 fundamentally undermined, contrary to the principles of cquality of arms and auwd
afteram pariem.

. The Seventh Plea: Bresch of Right fo Property

The Court of JTustice in Aadi ! stated that “fendamenial rz'gﬁ:rs_.l"wm an integral part af
the general principles of law whose observance the Court ensures”™, “respect for human
vights is a condition of the lavwfiilness of Community acts™, and ""mez:rsurm Incompaithie
with respect for human rights are not acceprable in the Commmnity ™!

Article 17(1} of the Charter of Fundamental Rights of the EU provides for the right to
property.

Pursugnt to Article 52(3) of the Charter of Fundamental Rights of the EU, Arucle 17(1)
is to be construed consistently with Article 1 of Protocal 1 ECHR.

The right to property may only be restricted in the public interest, provided that the
interference is not dis?mporﬁunau: or intolersble, and does mot impair the very
substance of the right.'"

A reasonable relationship of proportionality must exist between the means employed
and the aim sought to be reslised, and a fair balance must be struck between the
demands of the public interest and the interest of the individual concemned.''” The
procedural requirements inhersnt i Article 1 of Protocol | ECHR require that the
procedures for imposing a measure restricting the right to property must afford the
person concemed a reascmable opportunity of putting h]& case {0 the competent
authorities and this “safeguard " is required by EU law also.'"”

MY Kndi | BE2E5-284.

U2 padi [ §355: Case C-T0/10 Scarder Extended §4 v SABAM (24 November 2011},
Ilﬂ- ﬂmf: r;?r("[.'

W ganadt T 8103,
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82,

83,

g5.

The asset-freezing measures under the Decision and the Regulation constitute very
severe restrictions on the Applicant’s rights to his property. The effect is not only to
freeze any assets within the EU but also to injure his reputation.

For this reason, the justification for the interference must be particularly strong.

In view of the severity of the restrictions involved, the Applicant contends that the
Decision and the Regulation are an unjustified and disproportionate restriction on his
property tights, given in particular that:

#4.1.  They were imposed without proper safepuards enabling the Applicant to put
his case effectively to the Couneil, as outlined above.

84.2.  The Applicant’s inclusion is not on the basis of reasons that satisfy the
craterion set out in the Decigion and the Regulation.

243, In any even!, the Council has not demonstrated that a totz] asse! frecze
(opposed, for example, to one iimited or linked to the amount the alleged sum
allegedly “misappropriated”) is the least onerous means of ensuring such an
ehjective, nor that the very significant harm to the Applicant is justified and
proportionate. In particular, the Council has failed w0 provide any referenve
point regarding the scale of alleged misappropriation. Absent any such attempt
at quantifying the alleged rmisappropriation, a total asset freeze is whally
disproportionate.

54.4.  Further, the Applicant refies in support of this ground of annulment on the
reasons given in relation o the pleas in law above,

Owerall, the Council has not demonstrated that a totzl asset freere was the Teast onerous
freans of ensuring any lepitimate ohjective, nor that the very significant harm to the
Applicant is just:fied and proportionate.

CONCLLSION

R,

For the reasons set out above, the Applicant respectfulily requests that the General Court
determine this Applicstion on an expedited basis, annul the Decision and the
Regulation insofar as it relates to him and order the Council 10 pay the costs of the
proceedings.
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For and oo ehaif of the Appinaai

BV AL K
- _L' I\i?i_f'a_,lj.l\-
Tom Beasiey (i \
Barrisies o\
Jogeph ligpe f:%rnﬂ.ﬁnn LLP

14 Miay 2014
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