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TO THE PRESIDENT AMD MEMBERS OF THE GENERAL COURT
EUROPEAN UNION

Lodged on 14 May 2014 pursuant to Articles 263 and 275 of ihe Treaty on the Functicning of
the European Union by

VIKTOR FEDOROVYCH YANUKOVYCH
Applicant

of Ap. 13, Bld. 5, 15 Obolonska Naberezhna. Kyiv, Ukraine represented by Tom Beazley (O
of the Bar of England and Wales and by Joseph Hage Aaronson LLP, law firm registered in
England & Wales with registered number OC382231 authorised and regulated by the
Salicitors Regulation Authority, with an address for service at Joseph Hage Asronson LLP,
7" floor, 280 High Holbom, London, WCIV TEE. telephone: +44 ()20 7851 RR8R,
fax: +44 (0020 7117 1838, email: thearlevijha.com (copy to mandersenihe.com and
eecclesf jha.com),

LA

COUNCILL OF TEE EUROPEAN UNION
Delendant

Application for annulment in respect of Council Decision 2014/1 19/CFSP of § March 2014,
as amended, and Council Regulation (EU) 208/2014 of 5 March 2014, as amended, insofar as
they apply o the Applicant,
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INTRODUCTION

The Applicant applies (“the Application™), pursuant to Arficles 263 and 275 of the
Treaty on the Functioning of the Furepean Union (the *TFEU™), to annul (a) Counctl
Deecision 2014/1 1% CFSP of 5 March 2014 concerning restrictive measures directed
against certain persons, entities and bodies in view of the situation in Ukraine {“the
Decision™) as amended by Council Decision 2014216/CFSP of 14 April 2014
implementing Decision 2014/119/CFSP, and (b) Council Regulation (ELJ) No 2082014
of 5 March 2014 concermnpg restricive measures dirccted against certain persons,
entifics and bodics in view of the smation in Ukraine {(*the Regulation™) as amended
by Council Regulation (ELN No 38172014 of 14 Apnl 2014 mmplementing Regulation
Mo 2082014, insofar as they apply to the Applicant. Nothing in this Application or its
associated evidence should be taken as accepting that the so-called “interim regime™ in
parts of Ukraine, or any clements of it is in any way legntimate. That so-called “interim
repime” 16 illeginmate. I unlawfally took whatever power it may have from fime to
time from the demogratically elected Presadent and Govemment of Ukraine by the use
and theeat of illegal force, and by an 1I]rga[ and unconstitutional coup. References in
this Application 1o the “inferim regime”, “interin Governmem™ or “inferim President
and Government”™ of Ukraine are without prejudice to the Applicant’s position that he is
the extant and democrancally elected President, and that his Government is the extant
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and democratically elected Government, of Ukraine. If' the Council of the European
Union (“the Council”) in making the Decision or the Regulation relied in any way on
the suthority or legitimacy of the so-called “interim regume” OF By person or entity
purporting to act for it, then such reliance was misplaced and wrong. Further, nothing in
his Application or its associsted evidence is or is to be treated as, a waiver of the
Applicant’s immunity referred to below,

2. The Degision and the Regulation (25 amended) are at Anpexes A1, A2, A3 and A4
respectively 1o this Application. The Application is supported by the evidence
contained in the Annexes, including the Applicant’s witness statement {Annex A.5) and
such further evidence as is annexed to that document.

3. By this Application the Applicant seeks the annulment of the Decision and the
Regulation insofar as thev relate to him, The grounds for anmulment are that, in
incloding the Applicant in those measures, the Council has failed 1o act in accordance
with its legal obligations in the following ways' (which are developed more fully

below),
3.1. The Council lacked a proper legal basis for the Decision and the Regulation (815 to
30 below:

3 2. The Councy| misused j1s power (§531 1o 34 below]:
3.3. The Council failed 10 state reasons (§835 to 42 below);
3.4. The Counci] failed to fulfil criteria (§543 to 49 below);

3.5, The Council made manifest errors of assessment | §550 10 53 below):

3.6. The Applicant's defence rights have been breached and/or he has been denied
effective judicial protection (§§54 to 64 below): ;

3.7. The Applicant’s right to property has been breached (§§65 to 73 below),

L PARTIES

Applicant: Vikior Fedorovych Yanukovych

.

* For the avoidance of donbt, the Applicant relies an afl arguments raised in this Appheation, repardless of 1
comeext in which they appear,
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Address: Ap. 13, Bld. 5, 15 Cholonska Naberezhna, Kyiv, Ukraine

Reprosentatives: Tom Reazley QC znd Joseph Hage Aaronson LLP of 7 Floor,
280 High Holbarn, London WC1TV 7EE, United Kingdom
Defendant: Council of the European Union

II. SUBJECT-MATTER

A.  PBackeround to the Decision and the Repulation, and the timing of the Application

4. The Decision and the Regulation, each dated 5 March 2014, were published in the
Official Journal of the European Union on 6 March 2014, The background to the
Decision {Annex A.l, page 1) and the Regulation (Annex A.3, page 1) are mentioned
in some detail at §§27 - 28 and 34 of this Application. While the recitals 1o the Decision
and the Regulation identify “Auman rights violations™ and “the misappropriation of
Lfhrainian State finds” as the purported bases for these instruments, the Applicant does
not accept that this is so. The Applicant believes and will submit® that the real reason
for the imposition of sanctions was to advance the Council's agenda of closer political
integration between the FU and Ukraine by undermining the position of the
democratically elected Government and the Applicant’s position that had not endorsed
this vision.

5. Article 263 provides, “the proceedings provided for in this Article shall be instirured
within two months of the publication of the measure, or of ity notfication to the
plaintiff; or, in the absence thereaf, of the day on whick it came to the knowledge of the
latter, as the ease may be”. The Applicant does not consider or believe that he was
notified personally of the Decision and the Regulation, but cannot risk that such might
be alleged against him. Accordingly, the Applicant is instituting this Application
within that two month peried from the publication of the measures as extended by 10
divs on account of distance (pursuant to Article 102 of the General Court's Rules of
Procedure), and thes in time whether he was personally notified or not.

B. The Decision
f.  The Decision states that the Council of the ELJ,

“Having regard to the Treaty on European Union, and in particular Article 29

a'ﬁermﬁg.r

Whereas:

(1} On 20 February 2014, the Council condemned in the strongest terms all
use of violence in Ukraine. It called for an immediate end to the violence
in Ukraine, and full respect for human rights and fundamenial frecdoms. It
called wpon the Ulkrainian Government fo exercise maximum restraint and
opposition leaders to distance themselves from those who resort fo radical
action, including violence,

e the Applicant’s statement, particulacly §17-20, 25-26 af Asnex A.5 pages 57, The Applicant has also by
his said stascment verified all the fets and matters set out in this application.

3 “The Cotmedd shatl adept decivlons wiich shall define fhe approach of the Union 1o o partcidar matier of &
geographical or thematic rature. Member States shall ensure that thewr nationel policies conform to the Usion
poxitions.”
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{2} On 3 March 2014, the Council agreed to focus restrictive measures on the
freezing and recovery of assets of persons identified as responsible for the
misappropriation of Ukrainian State funds and persons responsible for
human rights violations, with a view fo consolidating and suppariing the
rule of law and respect for human rights in Ulkreine.

(3) Further action by the Union is needed in order to implement ceriain
mEasres,

AT ADODPTED THIS DECISION:

Article |

1. All funds and economic resowrces belonging to, ovwned, held or controlled
by persons having been identified as responsible for the misappropriation
of Ukrainian State funds and persoms responsible for human Fights
viclations in Ukraine, and natural or legal persoms, entities or bodies
associated with them, as listed in the Annex. shall be frozen, "(Anmex A1,
pape 1)

The Annex 1o the Decision lists the Applicant, identified as “bors on 0 July 1950,
Jormer President of Ukraine”, and provides the following “statement of reasons™
“Person subject to ertminagl proceedings in Ukvaine to frvestigate crimes in connection
with the embezzlement of Ukreinian State finds and their illegul fransfer outside
Ukraine "(Annes AL, pege 3). The date of listing is stated as “6.3. 2004" {Anmaex A.1,

C. _The Regulation

8. The Regulation states that the Council of the ELU:

“Having regard to the Treaty on the Functioning of the Eurapean Union, and
in particular Article 215" thereof,

Having regard fo [the Decision],

Having regard to the joint proposal of the High Representative of the Union

for Foreign Affairs and Security Policy and of the European Commission,

Whereas:

! Anticle 215;

"I, Where a decision, adapied In gccordance with Chaprer 7 of Title ¥ of the Trean on Ewropean Union,
provides for the iterruption or reduction, in part or completely, of economic and Fuoncial relutions with one or
more third countries, the Cowncll, aoting by a gualified majorin on o Joind proposal frem the High
Represemtacive of the Union for Forcign Aflars and Secwriyy Policy and the Commdssion, shail adapt the
mecessary meagures, It shall inform the Furapean Parliument thereof.

2. Wheve o decision adopted in accordance with Chapier 2 of Titde ¥ af the Freaty o Evvopean Urien so
provides, the Council may adops restriciive meazares ynder the procedure referred to in paregropk | agoins
matwral or legn! pervons and groupy o nom-State entives.

1, The acts referved fo in rhiy Avticie shall include MECESTArY provivions on fepal softpeands  {emphasis added)
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.

1.

2} On 3 Mareh 2004, the Council agreed fo focuy restriciive megsures on the
freezing and recovery of assets of persons identified as responsible for the
misappropriation of Ukrainian State funds and persons responsible for kuman
rights vielarions in Ukraine,

{3) O 5 March 2014, the Council adopted [the Decision]
Ariicle 2
i. All furs and economic resources belonging to, owned, held vr conirolled

by any natural or legal person, entily or body as listed in Annex [ shall be
frozen. "(Annex A3, page 1),

The Annex to the Regulation lists the Applicant, identificd as "born on 9 July 1931

Jormer Fresident of Ukraine”, and provides the following “statement of reasans™

“Person subject to criminal proceedings in Ulraing (o investigale crimes ik connection
with the embezzlement of Ukrainign State finds and their illegal fransfer outside
Lraine"(Annex A3, page 6). The date of listing is stated as 6.3 20047 (Annex A3,

page 6).

. ___Action for annulment {Articles 263 and 275 TFEL)

This Application is brought for the annulment of the Decision and the Regulation,
insofir as they apply to the Applicant, and pursuant to the jurisdiction of the General
Court to hear and to determine at first instance actions or proceedings referted to in
Articles 263 and 275 TFEU (see Atticle 256 TFEU).”

It follows, from Articles 263 and 273, that the General Court has jurisdiction to review
the legality of both the Decision and the Regulation, which are of dircct and individual
congent 1o the Applicant. The Court's jurisdiction to review the legality of the Decision
arises pursuant to Article 275 TFEU, since the Decision provides for restrictive
measures against the Applicant, and was stated to be adopted by the Couneil on the
basis of Chapter 2 of Title V of the Treaty on Eurcpean Union (the *TEU") (sce the
preamible to the Decision which refers to Article 29, which is parl of Chapter 2, Title V
TEU). The Courl’s jurisdiction to review the legality of the Regulation arises pursuant
to Article 263 TFEU, since it is a legislative actact of the Council intended to produce
legal effects vis-A-vis third parties.

FORM OF ORDER SOUGHT

As mentioned above, the Applicant seeks the annulment, insofar as they apply to the
Applicant, and on an expedited basis, of:

12.1. the Decision; and

122, the Regulation.

' For the svoidance of doubt: although by this application the Applicant seeks caly the antulment of the
Diepision and the Regulation (insofer as they apply to the Applhcant), and costs, the Applicant fully reserves his
right to seek damagpes and eny other remedies, by way of other, future, claims snsing out of of i connection
with the Decision aud ke Regulziion,

FPage 6 of 44
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13.  The Applicant also sceks his costs.

I¥. PLEAS IN LAW AND MAIN ARGUMENTS

14.  Itis important to reeall the standard of review to be applied in this case.

15, The Court of Justice held in its jwigment in Kadi ] that the EU judicature must “ensure
the review, in principle the fidl review, of the lawfuiness of all Community acis in the
light of the fundamental rights forming an integral part of the general principles of
Community law"* and has confirmed in E and I that the possibility of “an adequate

review by the courts” of the substantive legality of an EU freezing measure,

“particularly as regards the verification of the ficts and the evidence and informarion

relied upon in support of the listing " is indispensahle.

16, This Court apphied this standard of review in Kodi JI and confirmed that asset-freezin
measures of this kind must be subjected to a “fil and rigoraus judicial review”,
endorsing the “intensive® standard of “full review” applied in the three People's
Mojahedin Organisation of Iran v Council cases: T-228/02 (“OMPI ™), T-256:/07
(“EMOII™). and T-284/08 (“PMOI I")." In those cases (and in Kadi ! and Kadi 1)
this Court and the Couri of Justice have made it clear that judicial review of FU asset-
lreezing measures:

16.1.  is “imperative” as a procedural safeguard; '’

16.2. must be "i;rm‘c.:", in order to offset the restrictions imposed by asset-frcezing

meagures;

163, includes an assessment of “the facts and circumstances refied on as Justifving”
such @ measure and, it follows, a consideration of whether the measure js

proportionate; '

6.4, requgcs “the Council to preseni that evidence for review by the coures” of the
ELT;

16.5. involves 2 “review of lawfulness” which is “nor limited to an appraisal of the
absiract probability of the grounds relied on, but must include the guestion

* Joined Capes C-402005F and C-415/05p Yossin Abdullah Kud v Counend [2008] ECR 1-6351 (“fedi 1) §326
{emphasis added),

* Case C-530000 E gmd & [20107 BCR 16213 (“E mad ) §57.

! Case T-85/00 Fassin Abduilch Kadi [2010] ECR 1155177 {“Kadi 1i™) §§140-151.

° Case T-22802 Organusation des Modiahedings du peuple d'fran v Council [2006] ECR, 14465 (“EMPL 1*);
Cane T-236/07 People s Mojahedin Craanization of Jran v Coungil [2008] ECR. 11-3019 (“PMOF Y, Cage T-
284/08 Pegple's Mufghedin Organizazion of fran v Councel [2008] ECR I1-2487 (“PALGI 1™,

" OMPI ] §155 (emphasis added),

U OAPT T ET55 (emphasis added),

TGP L §154; PMOT 7 §74; Case T-509010 Aanufacturing Support & Procurement Kale Naft Co. Tebran
(25 Ageril 2012) (“Naff") §123; Case 1421111 Qualitezt FSE v Counedl (3 October 2011) §55: Case T404/|0
Bank Sadrai Iran v Council {3 February 2013) {* Bk Saderat Tren *) §105, emphasis added)

T Cage T-390/08 Bank Melli fran v Conncl! [2009] ECR T1-3957 (“ Bunk Melli Iran 30008 5517, 167
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whether those prounds are supported, fo the requizite legal standard, by
concrete evidence and informagion”™;

16,6, includes an assessment of whether “the facis are mmdg{{Lqﬂel@‘,’s
“whether the evidence relied on iy fociuelly acenrate, refiable and consistent, ..,
also ... whether thar evidence containg all the relevant information to be taken
inte aceount in order 1o assess the simation and whether it Is copable of
subsianiialing the conclusions dravn from i "I or whether there has been a

“manifest ervor of assessment™s'

16,7, involves a “substantive assessment”™ of “the evidence and information on which
ihai assessment is based” ms well as the “apparent merits of the confested
frE cstire ";'3 and

16.8. includes an assessment of whether, having regard to sfl the circumstances, there
exist “reasonabie grounds” for a listing decision,”” This question “falls beyond
all guestion within the bounds of the judicial veview that the Community
Judicature may carry ot of g decision to frecze Sunds" ™

17. The Applicant submits that the Court should apply that close degree of scrutiny and
“fill peview” to the following grounds of annulment in this case. In support of the
action, the Applicant relies on the following seven pleas of law, which are developed in
detail below.

M Case T-23%/10 and T-440010 Fuloien and Ferepdoun Molmowdian v Couneil apd Conpmission (21 March
2012} (* Fulwren ™) §97 (emphasis added),

¥ QAP T 6159 (smphasis added),

" Kt I 5142

U P 5159 (emphasis added),

P T 6154 PMOT T ETA: Kadi §T§$129, 135 and 143 {emphass added)

15 PASOIF Y 8143 (emphasis added).

PO TE141.
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A
g T

i}

19.

20.

(Ei}

21.

2%

23.

The First Ples: Lack of Lepal Basis

Strict review by the General Court

Controlling the boundaries of the EU's actions is one of the fundamental tasks of the
Court (see, for example, Advocate General Maduro's Opinion in Case-58/08

Vodafone™).

The General Court must, therefore, review strictly the appropriateness of the legal
base(s) relied on by the Council. This is not an area where the Council enjoys any
margin of appreciation: the choice of the legal basis for a Community measure muost
rest on objective factors amensble to judicial review, which include the zim and content
of that measure.™ This is especially so in & case such as this: brought by an individusi
affected by a measore of the Couneil. This factor makes it imperative that that the Court
should anxiously serutinise the actions of the Council to preserve the very different
"balance of power” considerations (sec again, for example, Advocate General
Madura’s Opinion in Fodafone, above, albeit in a slightly different context) and, in
particular, to safeguard the rights of the individual,

The Applicant submils that Article 29 TEU is not a proper legal basis for the Decision,
as explained below. It is critical o appreciate that the complaint made against the
Applicant did not {and for that matier could not properly) identify the Applicant as an
individual having undermined the rule of law, human rights, or democraey in Ukraine
(within the meaning of Article 23 TEU and the general provisions in Article 21(2)
TEU). As the Degision was invalid, the Council could not rely on Article 215(2) TFEU
to enact the Regulation,

The conditions for relying on Article 29 TEU

The Decision is stated to be made pursuant to Article 29 TEL. Article 29 TEU is pari of
Title V. Title ¥ contains two Chapters (Chapiter |, General Provisions on the Union's
External Action and Chapter 2, Specific Provisions on the Common Foreign and
Security Policy) and spans Articles 21-46.

The EU applies sanctions in pursuit of the specific objectives of the Commen Foreign
and Sccurity Policy (CFEF™), as set out in Articie 21 TEU. Decisions made pursusnt
to Article 29 must pursue the specific objectives of the CFSP as set out in Article 21,

Article 21 provides,

“f, The Union's action on the Internaiional scene shall be puided by the
principles  which  have inspired s own creation, developmemt ond
enlargement, and wihich it seeks to advance in the wider world: demosrasy,
the rule ef law, the universality and iedivisibility of humon vights and
Simdamental freedoms, respect for human dignity, the principles of equality

* Case C-5808 R (Vodafime Lu) v Sccretars of State for Business, Enterprive and Regulatery Refore: [2010)
ECR [-4999 (*Modafome™) 534,
 Kodi §§182,
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24,

13
LAk

and sofidarity, and respect for the principles of the United Nations Charter
and inmiermavional faw.

2. The Union shall define and pursue common policies and actions, and shall
work for a high degree of cooperation in all fields of international relations,
in order vo...

(b consalidute and support democracy, the rule of low, human rights and
the principles of international faw;

fc) preserve peace, prevent conflicts and strenpthen international securiry. .

3, The Unfon shall respect the principles and pursue the ebjectives set out in
paragraphs 1 and 2 in the development and implementation of the different
areas of the Union's external action covered by this Title and by Part Five of
the Treaty on the Functioning of the Euvopean Union, and of the external
aspects af its other policies. " (emphasis added)

Article 23 TEU, in Chapter 2 of Title V, provides, "The Uhion's action on the
internalional scene, pursuant fo thiz Chapter, shall be guided by the principles, shall
pursue the oljectives of, and be conducted in accordance with, the general pravisions
datd doven tn Chaprer 1.7 (emphasis added)

The Council’s “Guidelines on implementation and evaluation of resirictive measures
{sanciions) in the fFamework of the EU Commaon Foreign and Security Policy™ (2012)
(“the 2012 Guidelines™) explain,

“Within the framework of the Common Foreign and Security Policy, the
Council may decide o impose restrictive measures against thivd coustries,
enfitiey or individuals. These measures must be consistenr with CFSP
ohfectives, as sel out in Article 21 of the Treaty on Fwrvopean Union (TEL) "
(52; emphasis added)

“In general terms, vesivictive measures are Imposed by the KU to Bring abow
a change in policy or activity by the target country, parl of countey,
povernment, eniitiey or individuals, in Iine with the obfectives set our in the
CFSP Council Decision. Accordingly, the EU will adapt the restrictive
measures as a vesult of developmenis with regard to the objectives af the
CFEP Couneill Decision, .,

The objective of each measure should be clearly stated and consistent with
the Union's overall strategy in the area concerned, Both the overall strategy
and the specific objective shauld be recalled in the introductory paragraphs
of the Council fegal instrument theough which the measure is imposed. The
restrictive measures do not have an economic motivation. The EU showld seek
o ensure thai objectives are consistent with wider EUYUN and regional
policies and measures. ™ (§§4-5; emphasis added) (Annex A6, page 5-6)

fili} The condions for refving on Article 20 TEU gee not fulfiliad by the Decivion

2

]

The “sitement of reasons™ for the Applicant’s designation in the Annex to the
Decision, as amended. states, “Ferson subject to eviminal proceedings in Ulraine io
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27

investigate crimes in connection with the embezzlement of Ulrainion State funds and
their illegal transfer ouiside Ulkraine” (Arnex A.l, page %). Even if, which iz denied
for the reasons set out below, these grounds for designation were properly made and
supported with evidence, they did not come within the principles snd ohjectives of the
CFSF set out in Article 21 TELU. The Decision is not consistent with the relevant
Article 21 objectives, and fils to comply, adequately or at all, with them. It therefore
lacks a legal basis.

First, the Decision fails to pursue the two objectives which are expressly invoked on its
face. Thus:

27.1. The Recital, §2, states that the restrictive measures have been impesed on
“persons identified as respensible for the misappropriotion of Ukrainian State
Junds and persons responsible for human rights violations {emphasis added)
“with a view 10" achieving the two objectives of “consolidating and supporting
the rule of law and respect for human rights in Ulraine "(Annex Al page 1),

27.2. Although respect for human rights is invoked as one of the two objectives
sought to be achieved by the imposition of sanctions: (a) nowhere in the
Decision is there any description of what human rights are alleged to have been
violated, when or by whom (cf. the vague reference to “vislence” in Recital §1,
without any consideration of whether it was warranted in self-defence or
otherwise justified™); (b) nowhere in the Decision or its accompanying Annex
15 any person identified as being the target of restriclive measures beconse of
any alleged responsibility for human rights violations. The “siatemsnr af
reasons” for every single person identified in the Ammex relates o alleged
misanpropriation or illegal transfer of Ukrainian State funds (dnnex £.1, nepes
3-5 and Annex A.Z, pages 2-3); and (c) no explanation is provided as to what
the alleged misappropriation or illegal transfer of State funds has to do with
“respect for kuman rights in Ulraine”,

27.3. Similarly, although the rule of Jaw in Ukraine s invoked as an objective: (a)
nowhers in the Decision is there any description of the provenanee of the
misappropriation and illegal transfer allegations, what is supposed to have been
misappropriated or transferred or when; and (b) no explimation is provided as (o
how the sanctions are supposed to achicve the aim of “consofidating and
supporting the rule of law... in Ukraine” (Anaex A1, page T). (This is despite
the fact that the construction and interpretation of sanctions is highly fact-
sensitive. Cf. the instruments relating to the Tunisian situation which were
considered in Case T-200011 4i-Matri v Council of the FU {28 May 2013) (=4l
Marri™™ and in Case T-187/11 Trabelsi v Council of the EL (28 May 2013}
(“Trabels™), §92),

* The Decision appears o jgnore alioefier other importnt dimensions of haman rights viz., for example, the

chligation on a State 1o respect the right 10 life (see, e, Article 2 of the European Convention oo Human

Rights (“ECHR")). The obligation o respect the right 1o life Tequires, amongst other thingy, that & State take
appropriste steps o protect and prescrve life, That necesgarily inclodes faking appropriate police, or other,

action m relation o civil sivife o unrest,
* See in particular the Coun's commens at §46.
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27.4. Indeed, the history of the Decision reveals that misappropristioa and illegal
transfar were edded to the Decision and the Begulation at a very late stage, and
that the Council’s initial purported rarionale for the imposition of sancticns was
supposed human rights violations, violence and use of excessive force, Thus:

27.4.1. The initial agreement on sanctions was reached at an EU Forcign
Affairs Council meeting in Brussels on 20 February 2014, and the
alleged concern at that stage was described as follows: “The Council
held an extraordinary mecting to discuss the siation in Ukraine. It
way appalled and deeply dismayved by the detertoraling sitvation in
Ukraine and in that light decided as o matter of wrgency to introduce
torgeted sanctions against those responsible for human rights
vislations, violence and wie of excessive force” The document goes
on, “In light of the deteriorating situation, the EU has decided ax a
matter of wrgesey io infroduce targeted sonctions including assei frecze
and visa ban [sic] against those responsible for human rights
vielations, violence and use of excessive force .. .The Council tasked the
relevant Working  Parties to make the necessary preparations
immediaely, The seale of implementation will be taken forward in the
fight of developments in Ukraine.”™

27.4.2. Also on 20 February 2014, a “Brussels source” stated that the Couneil
would start to draw up 2 sanctions list with the help of Kicv-based
ambassadors on 21 Febroary 2014, The UK Foreign Minister William
Hague, commenting on the steps being taken, stated, “some peaple are
responsible for the violence and so we have decided to introduce
targeted measwres and targeled sanctions imvolving visa bans and asset
freezex on those individualy who are responsible”.™ According to the
Ttalian Foreign Minister Emms Bonino, the initially agreed sanctions
were targeted at individuals “with blood on thefr hands”, Le. those
whom the EU believed to be responsible for the recent violence in
Ukraine.””

27.4.3. Notably, embezzlement and/or misappropriation and/or illegal transfer
of Ukrainian State funds (Jet alone judicisl proceedings  or
investipations of crimes connected therewith) were not identified as
rationales (whether sole or partial) for the E1Ps implementation of
restrctive measures in response to the sitvation in Ukraine,

27 4.4, The sanctions that had been agreed in principle were not immediately
implemented. On 24 February 2014, European Commission spekesman

% press  Release 6767014, 300"  Coumcil  Meeting, Brussels, 20 February 2014
ity wrww consiliunm, europiewvedosicms_Dataidoce repedai ENApmil 1411 13 pdi’ (Anaex AT, pages 2
and T)

¥ “EL; foreign ministers ngree sanclions sgainst Ukruisdsn officials’, The Guardion, 21 February 2014,
Bt o thepuardssn, gomenear]a 20 L4 b M ukmaime ce forelen-nunisiers-aprec-soncticns-offiials  (Aneex
AR, page I}

W) agrees  sanctions  spainst  Ukmine', The  Telegraph, 20 Febroary 2014,
bt wrwrw elepraph ook newr workdnews eurups wkraing 106521 14/ E U aprees-wme tions-againat-

UDlkeame him! (Annex A9, page 1)
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274.5.

2746

2T.4.7.

Olivier Bailly stated, “folfowing the conclusion af last Thursday's
Council of Foreign Affairs Ministers, worling parties have been taske?
ta start immedictely the preparation work for sanctions and work on
the specific scope that these sanctions could cover: This technival work
iy happening concretely, also today, but of course the scope and the
Singd decision, as it's foreseen in the conclusion, will be decided in lighe
af the evenis in Ulraine. 5o I connot be more precise on the scope and
the final dectsion thar will be taken, but the technicol work
continues.”™ The work being undertaken was being progressed in
accordance with the 20 February 2014 decision of the Couneil, and
therefore could only have heen tarpeting supposed human rights
violations, vielence and use of excessive force.

Also om 24 Febroary 2014, the Commission and the High
Representative for Forcign Affairs and Security Policy, Baroness
Catherine Ashton, published their ‘Joine Proposal for a Council
Regrlation concerning restrictive measures in view of the sitsation in
Ukrgine'™ This proposal attached a draft regulation without
identifying any individuals in Annex 1, but it is otherwise in
substantially the same form as the Regulation that was finally issued on
5 March 2014. However, the proposal does not contain any of the
references to misappropriation or transfer which were belatedly
included in the Regulation at Recitals §82 and 4, and Article 3(1)
{Annex A.3, pages | and 3). Instead, the sole focus of the proposal 15
on trgeting those responsible for supposed human rights violations.

On 25 February 2014, the Deputy Head of the Delegation of the EU to
Ukraine is reported as commenting that work was still on-going on
preparing the sanctions lst of “Ukrainien offfcials apparently
responsible for violating lhuman rights and the Joss of life in
Ukraine™. ™

Thereafter, it 15 to be inferred that it became apparent to the EVU that it
would be wrong to rely on alleged human rights violations, violence
and use of excessive force as a basis for targeting membens of the
Ukrainian Government. Evidence had emerged that the Applicant {who
is President of Ukraine) and his Govermment bad not been responsible
for the recent viclence in Ukraine. In a discussion between Baroness
Ashton and Estonian Foreign Minister Urmas Paet {both members of
the Council on Foreign Affairs) that was not intended for publication

¥ Midday press briefing from 24902720014, EU Commission Audicvisunl Services, 24 February 2014
bt eo. purops en/avservicesvider. plaver ofmPenielan pmendoe - I0ERS YR [annex A 10, page 1)

*Joint propesal for o Council Regulation concening Restrictive measures in view of the situation in Ukraine’
(690214}, 24 Febroary 2014

Bty repister comediom euroog.er-dos sr T =BG SR 200900 22020 420N T

bitip regrsiar.eonsilivm,carppa.gy; doe Sy Tl ENEFST2200000%: 2020 4% 20 ADDNEI01 (Annex A.51)

® iraslsson: EU sanctings for Ukrainien officials should be warning to others’, Eyfv Pose. 25 Febmary 2014
hifps weww kvivpost epandeondent uksune ‘carlsson-eu-sepetivns-for-akramnisn-of ficials-shiul d-be-waming -
oilvers-33 7509 bimi (Annes AI2)
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bul which was later leaked to the media, Mr Pact commented {on 26
February 2014) that as a result of revent investigations into the violence
“tere s o stronger ond stronger snderstanding that belind saipers
[alleged to have been responsible for the recent violence] it wae ot
Yanukovych, it wes somebosy frem the new coalition” {emphasis
sdded). Baroness Ashton replied, “f think we do want to investivare. 1
didn't pick that up, that's interesting. Gosh™™" It was presumably
because of such evidence that the Council restricted itself to a more
eiquivocal position and later stated, in its press release of 17 March
2014, “All human rights violations and acts of violence need 1o be
properly investigated”

274.8. However, despite the discovery that there was no proper hasis to meke
allegations of human rights violations, violence and usc of excessive
foree apgainst the Applicant and members of the Ukrainian Government
the Council did not halt the sanctions implementation process, On 3
March 2014, the EU Foreign Affairs Council announced “Recalling izs
conclusions of 20 February 2004, the Council agreed to swifily work
an the adepiion of restrictive measures for the freezing and recovery of
assets of persons identified as responsible for the misappropriation of
State funds, end the freezing of assets of persons responsible for humean
rights violations”” Despite the reference to the decision of 20
February 2014, this was the first time that the Council included
misappropriation of State funds as a possible besis for the imposition of
EL sanctions {and no reference was cven then made to supposed illegal
transfer of Ukrainian State funds). The proper conclusion is that the
misappropriation (and later illegal transfer) basis was belatedly
advanced it order fo prop up the decision to implement restrictive
measures, in circumstances where there was no proper basis for
alleging that the Ukrainian government wes tesponsible for human
rights violations, viclence and use of excessive force.

2749, In its press release of 5 March 2014, the Council then announced “A4s
agreed at the Foreign Affairs Council of 3 Mareh, the Council today

" *Ukraine erisis: bugged call raveals conspiracy thoory sbout Kigv snipery’, The Guardian, § March 2014,
hutpewow, e pmardian com/worid (20| 4/maris ubkvaine -hupped-collcetherine ashion-srmas-pact; {Annex
A3, page 1) ‘Estonia: Leaked Ashilon Ukeaine Conversation ‘Authentic’, Radio Free Europe: Radio Liberty, 5
March 2014, hupsfwerw rferl org contestukrnine-ashton-coaversation-leaked 25285848 bl (Annex A.14)
Press  Release  7764/14,  330dth  Council  Meeting.  Brussels, 17 March 2014
ftp-ilwrww consiliun.eumpa.eu/uedocs/ems_Dita‘docs‘pressdai FN forsfl 141614 pdf (Abmex A.15, page )
¥ Covncil Conclusions on Ukraine, Forelgn Affaits Councal  Meeting, Brassels, 3 March 2014
hittp:www.consilivm. europa, guuedocsioms_data/docs prossdata/EN foraff'141 291 pdf (Annex A.16, page 2)
There: appeams 1o have been some discussion of such sieps by other bodies in the preceding daye, For example,
on 27 February 2014 the European Parliamest made a call for “an imvesigation inie the massive combezzlentens
of stete funds pnd assets by the eranies and family' of ousted Prosident Yomdowch, fand] for she freezing of
aill #heir asseis pending clarification of fow they were ocguired” (Eurepean Parlisment Resslution 2014/2505
[REF) of 2 Fehruary 2014 on the witnAtion I Ukrgine
htte wrww. europar europa.ew sdes et Doc dopubRef=- FPUTEXT T A+ PT-TA-2014
- DO XM VETEN) (Annex AT, page 1)
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27.4.10.

27.4.11.

adopted EU sanctions focussed on the freezing and recovery of
misappropriated Ulrainian state funds. Today's decision largeis [8
persons identified ws responsible fov such misapprapriation.”™ The
announcement makes no reference 1o human rights abuses or vioience,
or use of cxeessive force. even though this had been the foces of the
whaole process from 20 February 2014,

Similarly, in the Decision and the Regulation that were adopied on the
same day, misappropriation of Ukrainian State funds (and now illegal
tramsfer as well) were the sole grounds relied on in the “statement of
reasons” (Annex A.l, page 3-5 and Annex A3, page 6-¥) regarding
the Applicant and, indeed, all other individuals listed in the Annex, In
addition, this was also the first time that the Council identified the
grounds for imposing sanctions in connection with the sitation in
Ukraine a5 being based on alleged criminal investigations andior
criminal proceedings carried out by the local authorities, as opposed to
basing its decision on its own assessment of the underlving facts.

Based on the facts summarised abowve, the Applicant submits that it
appears that, having belatedly, but rightly, determined that there was
no proper basis or cvidence to target these individuals on the basis of
(alleged) humen rights vielations, violence and the excessive use of
force, the Council has, instesd, alleged that there are criminsl
investigations and/or criminal proceedings in Ukraine regarding the
alleged “misappropricion™ (embezzlement and illegal transfers). in
otder to achieve the same end, The Council’s politicsl objectives, and
not human rights/the rule of law, have therefore been the driving force
behind the Decision and the Regulation. Unforfunately for the
Applicant, this sanctions process bas all the hallmarks of a process
which has been staged for political gain, rather than a process which is
a proportionate response to legitimate and well-founded Asrticle 21
concerns: see further below, §§35-42, 43-49 and 50-53 in particuiar.

28, Becondiy, the Decision fails to achieve the other CFSP objectives identified in Arficle
21(2)(bY; it fuils to “comsolidate and support democracy ... fand] the principles of
international law". This is for at least the following reasons:

28.1.

282,

The premise of the Decision is that the Applicant is no longer the President of

Ukraine. He is described in the Annex as being the “former Presideni”™ (Anses

AL, pege 2). Not only do the Decizion and the Regulation completely fail to

explain this description but this designation is, both s a matier of fact and as a
mnatler of Ukrainian constitutional law, wrong: sec further below, 528.4,

Another

Council Decision, of 14 Apnl 2014, providing macro-lnancial

assistance to Ukraine (20142150} (“the Maerc-Finsnce Decision™),
confinms this. The preamble states:

¥ Press Release TiE14, *EU frecmes misappropreatod Ubrainian Swte funds’. Brossels, 5 Maych 2014
bitzs: Swvweonglumesnon s weders oms Dete'docepress deta ENSorudi 141322 pedf | Annex A.18, page 1)
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28.3.

ih4,

“t1)...6n 21 November
2013, the Cadinet of Minisiers of Ukreine decided to suepend che signing of
the Association Agreement, Henvever, since the resipnation of the Ukrainiar
government in Febroagry 2014, the current Ukrainiar government hes
declared ity willingne:s to sign the Asvociation Agreement in the near
SJuture. On 6 darch 2014, the Ewropean Council declaved in ite Statement on
Uikraine itz commitment lo sign very shortly all political chapiers of the
Association Agreement, and to unilaterally adopt measwres allowing Ulraine
to benefit substantially from the DOFTA,

(3} Following the resignation of the previous government, o new interim
Fresident and a new government were appointed by the Ukrainian
Parliamenrt on 22 and 27 February 2014 respectively. .. " (emphasis added)
{Annex A.19, page 1)

The Decision and the Macro-Finance Decision do not explain either the basis or
the source for the Council's asserted views: (a) that the Ukrainian Governmen:
“resigred”; or (b) that the Applicant is now the “former Presidenr”. Both of
these statements are wrong, both factually and as a matter of Ukrainian law.*
Thus:

As a matter of fact:

284.1. The Applicant and the Ukrainian Government were elected and
appointed democratically in 2010,

284.2. That the relevant elections were Jegitimate and democratic is apparent
from &t least the following. First, the clectoral process satisfied all the
legal and procedural requircments of the Constitution of Ukraine (“the
Constitation™); it was formally approved as such by the Central
Election Commission of Ukraine, end has never been challenged before
the Constitutional Court of Ukraine. Second, large nwmbers of
international observers were present to monitor the elections and assess
their edherence to democratic norms. Observers were sent by, amongst
others, the Organisation for Security and Cooperation in Europe
{OSCE), the NATO Parliamentary Assembly, the Council of Europe,
as well as a multitude of Evropean and North American NGOs. The EU
also sent its own contingent of clection monitors. According to the
OSCE and other international organisations, the elections were free and
fair and comesponded with democratic standards™ Following the

¥ In this Application, the Applicant asseris hus understanding of Ukrainian law. However, the Applicant
expressly reserves his position ko refer to further Ukrainian law, iveluding by way of evidence, if that proves
necessary, o.g. ifany of fhe Ukrainion low asserted by him becomes @ contested issue between the parties,

* *Werld Digest; Intemnational observers say Ukrainian eloction was free and fair', Washington Posr, © Fehruary
2010, hitpsiwww washingtipost.com wo-dyncontend article 201 0402 18 AR 0100208
A.20) ‘European Parlisment president greets Ukraine on conducting free and fair presidential election®, Kyiv
Fost, 8 February 2010, himewoae kv vpogleomdesment politicslenrnpean-ratliamenl-oresiden-grests-ukraine
on-cio-39077 html (Annex A.21)

#0358 Lml;  (Annex
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28.4.3.

28.4.4,

28.4.5

elmﬂﬂ.‘i, official Smkmbﬂs of the EU “f‘a.r:gmm."cz:gd Ukraine on
holding free and fair presidentiaf elections™

Indeed, it is undoubtedly because the Applicant’s Government was the
democratically elected Government of Ukraine, and that he was the
democratically elected President, that the EU had sought, prior to later
February/March 2014, o develop and to infensify relations with it and
him through various frameworks, in particalar by contimuing the
negotiation of the Association Agreement, including & discussion on a
Deep and Comprebensive Free Trade Area, as referred to in the Macro-
Finance Decision (§28.2 above). To this end, the Association
Agreement was initialled in the course of 2012, and preparations were
made for its final conclusion shortiy thmaﬁar.]'i

However, on 21 November 2013, the Parliament and the Cabinet of
Ministers of Ukraine decided to suspend the signing of the Association
Agreement. Following this decision, and the Government's decision to
focus its immediate attention on agreeing closer cooperation with
Russia, the EU decided to stop properly co-operating with the
Applicant’s Government, the EU having failed 1o obtein what it sought.
Az a months-long series of protests began, overwhelmingly focused in
Kiev. the EU explicitly endorsed this uprising against the
democratically elected Ukrainisn Government and the Applicant,
which and whom the EU had previously supported (when it had
thought it was in ils interests to do so).”®

As the protests continued, the protesters became increasingly hostile,
culminating in violent confrontations with the police (see footnote 23
above regarding the State’s obligation, including pursuant to human
rights law., to respect the right to life and protect the
lives/security/safety of its citizenry by taking appropriate steps to quell
violence etc). The large number of police deaths and injuries are hi ghly
material here, as is the statement by Forcign Minister Paet referred 1o
above in §27.4.7 that there was a stronger and stronger understanding
that it had been somebody from the so-called “inferim regime” and
not the Applicant who was behind the violence. {Annex A.13, page 2)
Following this, on 21 February 2014, the Applicant held len gthy
negotiations with the major opposition leaders which led 1o the signing

‘European  parlisment
hitp: e kyivpost. com comtent: wkrsing/european-perlisment-voicyd-suppor-for-eoromaidan- 333445 i)

" “EU endorses Ukraine clection resuli’, U Obrerver, & Februery 2010, hity: “eunbserver com forcipm/ 39431
{Annex 422, pagpe 1)
* The Association Agrecment i5 4 extremely farge documen! of over 3000 pages, A% i is an instrament signed
by the E1J, and it any event publicly accessible (hifte. ‘vods europs cu'ulraing pescapree ment asposgreemEn -
2013 cnhtml, 1t is net snnexed to the Applicition.

* Committees Commitiee on Foreign Affxire Press Release, ‘Key MEPs warn Uktaine suthorities sop o gee
agains
mip v meropier| paropa.eu pd ey kapen nfonrese 2013 | 126IFRIE201 2012 J26IPRIG2G 1_enqf

pro-Eusope protesiors’, i Movember 2013,

voiced support  for  Euromsidan’, Kydv Posr, 1] December 2043,

Page 17 of 44

11561/14
ADD 2

MJB/ns
DG F 2C

www.parlament.gv.at

18
EN


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&inr=32615&code1=RAT&code2=&gruppen=Link:11561/14;Nr:11561;Year:14&comp=11561%7C2014%7C

2R.4.6.

28.4.7.

2848,

28.4.0.

of an agreement on the resolumtion of the political crisis (*the Februsry
Agressment™) (Annex A.18). in the February Agreement, the Applicant
and his Government conceded to many svbstantial demands of the
protesters; this included, among other things, agrecing to hold early
presidential elections by December 2014 at the latest (the term of the
Applicant™s presidency was otherwise set o expire in 2015). The
February Agreement was mediated by European Union officials,
including the foreign ministers of France, Germany, and Poland, who
signed the document as wilnessas, Strikingly, the February Apreement
provided, in clause 4, for "[ilrvestigation into recent acts of violence
will ke conducted wnder foint monitoring from the authoriiies, the
apposition and the Counci! of Furope™ (Annex A2S, pages 1-2). It
was therefore accepted by all those involved with the February
Agreement that the responsibility for the acts of viclence was certainly
not eapable of being then attributed to the Applicant or his
Government and that an investigation was needed,

1t was a further requirement of the February Agreement that each side
“undertoke sevious efforts jor the normalisarion of life in the cities and
vitlages by withdrawing from administrasive and public buildings and
unblocking swreets, clty parks and squares” (Annex A.25, page 2}
While police and State Security forces were withdrawn in accordance
with this undertaking, protest leaders, imcluding those who rejected the
Febrosry Agreement and called for the Applicant’s resignation, failed
to carry out the same measures. Indeed, in the course of the same day,
1e 21 February 2014, opposition activists advanced, and pained
control over some of the major govermment buildings in central Kiewv,
Many members of the Govemment, including the Applicant, withdrew
fromm the city. 1t was against this backdrop that a vote on a purported
resolution to impeach the Applicant, Resolution 757-V1I, ook place in
the Verkhowvna Rada of Ulkraine on 22 February 2014 (“the
Resolution™) (Annex A.26).

Insofzr as the Resolution purported to remowve the Applicant from
office it was and is ineffective. The wording of the Resolution, which
mandgtes that he “should be comsidered a5 nel evecuting his
obligations”, is at most of purported declaratory effect only, and could
not affect the position or powers of the Apphcant, even if it had been
passed in a legal and constitationally correct manner (Annex A.26).

Even if this had not been the case. in accordance with Article 108 of
the Constitution (Anpex A2T), there are only four grounds for the
carly termination of a President’s powers prior to the expiry of his
term: (i) resignation; (ii) inability to exercisc powers for reasons of
health; (i) removal from office by the procedure of impeachment; or
(1v) death.

As to (1), (1) and (1v): the Resolution does not purport to advance any
of these grounds, and it could not have done so. The Applicant had not,
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284,10

and has not, 11;}45;1'gnneai;'1'cl he was, and is, not unable to exercize his
powers for reasons of health,*' and he was, and is, not dead,

As to (il if the Resolution purporied to remove the Applicant from
office by the procedure of impeschment, then it failed to achieve that
aim. Mot only does the Resolution fail to identify this as being the
purpose of the purported vole, but the Resolution also fails to comply
with the procedure of impeachment. Thus: first, the Resolution refers to
the Applicant as having “disseciarted from execution of his
constitutional povwers in a non-constifutiona! way” (Annex 4.26, page
1). This i wrong. The Applicant had (and has) not ‘dissociated
himself from his powers. At the time at which the Resolution was
passed, 22 February 2014, the Applican! remamned (and remains) the
head of the democratically elected Ukrainian Government. Secondly,
(dissociation! from execwtion of ..constiturional powers in a non-
constitutional way' s not & basis fov early termination of 8 President’s
powers under Article 108 or any other provision of the applicable
Constitution. Thirdly, the Resolution refers to “circumstances of
extreme necessin, but there is no provision in the Constitution by
which the procedures for the impeachment of a President can occur
other than in accordance with the procedure prescribed by Article 111
{Annex A23D) (see below), even in cincumstances of extreme necessity
and, fourthly, the Resolotion fails to comply with that specified
procedure regarding impeachment;

{a) Pursusit to Article 111, the procedure to impeach a President can
only be brought “in the event thar ke or she commits state Ireason
or other crime”. The Resolution (rightly) does not allege or
identify amy such offemce as having been committed by the
Applicant. Tt follows that the basic precondition (hal is necessary
for there to be an impeachment is missing.

(B} The procedure to impesch 8 President requires a detailed sel of
steps to be taken, including the following:

- the adoption of a decision to initiate the procedure (approved
by the majority of the comstitutional composition of the
Verkhovna Rada);

- the appointment of a  special lemporary investigatory
commission (whose composition includes a special prosecutor
gl special investigators);

- an investigation by this special temporary investigatory
commission;

- consideration of the conmclusions and proposals of the
temporary investigatory commission at a meeting of the

* Which, pursuent 1o Article 108 of the Constitution, would, in any event, only take effcet from the moment he
rsonally anmounced 2 statement of resignation &t 3 meeting of the Verkhovna Rada. (Annex 4.8, page 1)

! Which, pursuant 1o Aricle 110 of the Constitution. would, in any event. only mke effect following a detaiied
provedurs inclodimg a petition fo the Supreme Courd of Ukraine and several votes of the Verkhewna Fada,
(Anpes: ALY, pag2 1)
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(c)

(d)

Verkhowna Rada, and approval of its findings through the
adoption of a dewmsion on the zccusation of the Fresident of
Ukraine by a vote of no less than two-thirds of its
constitutional composition of the Verkhovne Rada;

- review of the case by the Constitutional Court of Ukraine;
review of the case by ihe Supreme Court of Ukraine;
receipt by the Verkhovna Rada of the Courts” opinion to the
effect that the acts of which the President is accused contain
elements of state treason or other crime and that the
impeachment process has been validly complied with;
adoption of & decizsion on the removal of the President from
office by the procedure of impeachmeni by the Verkhovna
Rada by no less than threc-quarters of its constitulional

compasition,

None of these steps were {aken by the Verkhovna Rada when il
purported 1o pass the Resclution.

Furthermore, the Resolution was not validly passed: a vole under
Article 117 (i.e, effecting impeachment) would have had to be
approved by no less than three-guarters of the constitutional
composition of the WVerkhovna Rada, The constitutional
composition of the Verkhovna Rads is 450 deputics. Accordingly,
any such vole would have to be approved by at least three guarters
of this figure. According to the session minutes timed at 10:04:18,
only 248 deputies were registered to vote in the meeting which
resulied in the Resolution (Annex A31, page 1), whereas
according to the written registration for the meeting, 290 deputics
were prosent (Anmex A3L, page 16). So, regardless of which
source is used, there was an insufficient number of deputies
present in the first place. According to the session minutes timed af
17:11:55, 328 deputies voted in favour of the resolution {Annex
A31, pages 6 and 33). However, leaving aside the remarkable fact
that more deputies voted than were actually present, it remains
clear that even the number of deputies that voted is less than the
required mumber. The requirement for a threc-quarters majority
was not metf,

28.4.11. The Resolution is therefore illegal, unconstitutional and ineffective in

removing the Applicant from his office. He remains the President of
Ukraine, and 1s recognised as such by Russia, among others,

13.4.12. Furthermore, the validity of the Resolution is irreparably compromised

because it was passed by the Verkhovna Rada under duress. Thus;

{a)

Armed protesiers immediately outside {and possibly inside) the
parlizmentary building prevented deputies from voling freely on
the measure. Throughout 22 February 2014, armed protesters in
military fatigaes {many of them affiliated with the right-wing
extremist organisation "Right Seetor’) controlled the area around
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the Verkhovna Rada. On the evening of 22 February, Andriy
Parubiy, one of the leaders of the *Ewromaidan’ movement and the
Secretary of the National Security and Defence Council of Ukraine
under the current so-called ‘inferim regime’, made the follvwing
statements from 4 stage on the nearby Maidan square: “Maidan
maintuing complete contral of Kyiv™ and “we have now taken
eanirol of the entive governmental districs, Seventh Somia [division
of insurgents] of Maidan Semoborana is in the Verkhovna Raoda,
Commandant Maxym Bowrbak is representing us in the VR He
also made statements to the effect “there is a divizion of Right
Sector (Pravyi Sector) near the VR; while Cabinet of Ministers and
the Presidential Administration are also being guarded by
Maidan's somias”™ According to other press reports, on 22
February 2014 “the emboldened opposition took control aof central
Kiev and key govermment and parliamemt positions ... Key
government buildings were without police protection. "™ Various
images evidence the presence of large numbers of protesters
immadia.t;}?r next io the parlisment building, controlling its
entrances.

(b} Around the time of the vote on the Resolution, Members of
Parliament (“MPs™) of the Applicant's Party of Regions were
subject to intimidation and, in some cases, physical attacks by
protesters. Those assaulted on 22 February 2014 included Party of
Regions MPs and loyalists Vitaly Grushevsky® and Nestor
Shufrych.*® Just the day before, the leader of the right-wing
organisation Right Sector, Dmyiro Yarosh, had made an
innouncement on his Facebook page that effectively instructed his
followers to “rerminate” any activity of the Party of Regions and
Communist Party of Ukraine “by alf available methods”, all this at
a time when large numbers of Right Sector activists were present

@ ‘Parchiy: The Maidan wodny fully controls Kiev', (ravinsha Fravda, 12 February 2014 (Annex A32, page
53, Bt v pravds com e nen s 20140322701 5623,

* “Ukraine goverament on verge of collapse’, Al Jazeer, 72 Februsry 2014, brpiwwn . aliazeers cornaews!
europe 201 4K02 wemine-covermment-1erge-collapse- 20143221 375768421 Lhuml,  (Aenex  A33, pags D)
‘Protestors take contol of Kiev as Prosident flecs capitzl’, For News, 22 Febmary 2014,
bitp:/ nation, foxnews. eom 201210222 protestens-take-control-kisv-nresidens-Nlees-cpital {Annex A.34)

* Image of protesters outside the Verkhovna Rads building, Clrapingie Prevds, 22 Febroary 2014,
e/ s prwvds comfimages 'doc G4 (42 Tadb-A00-verkhovea-rada jop:  (Annex A5, page [} Image of
activisis ot the enwamee of the Verkhowvon Rada building, L%rayinsks Provda, 22 February 2014,
bty Sieg prvds. comyimppes 'dor 5 4A52742. 1 ROTTRS-TSRE2R LiT4631 1100 152760 5-0-- 1- ipg; {Annex
A5, pmge 2) ‘Parfiament now on  hands  of #maidan’, Twittercom, 22 Febmary 2014,
hitpes tatler com'marfre satuy 4371 380320506804 48 phatn’| (Anmex 4.35, page 3)

¥ *{Terwine: Tvmoshenks freed as President denoumees ‘coup’ - 22 Tebruary as il happened”. The Guardian, 23
February 2014 Ltip:“wwn thepusrdian comiworid 30145eb 22 nksaine-crisis-yneertamty-afier-vanakovych:
sipe-cesl-live-msdates, (Anbex A8, pape 5) ‘Umbrach in der Ulmaine — Aklivisien atsckieren Vimaly
Grushevsky, cin Mitglied von Jamukowiischs “Parted der Regionen”, ver deim Parlamenisgebivde’, Stddewrsche
Zelmg, 11 Febroary 2004 b www sugddoutsche de/politk ambouch-in-der-ulgeine-timoschymbo-ip-
freihei-janukowisch-verlzessi-bion- 1| EOS TR {Arnex A 36)

®  ‘How Shufiych was  dmpged to  the Maidan',  YowTubecom, 22 Fobrwary 2014,
B Svwe sontube.com weichhva VhITTR NI TS (Annex A36, page 45)
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285,

28.4,

28.7.

28.8.

immediately outside the Verkhowvna Rada building. He elso posted:
“Party of Regions and the Communist Party of Ulraine are
criminal groups Wwhose activities must be termingled... In ihis
respect, the Central Staff of the Right Sector commands all thelr
local troops o make every effort ta stop the anti-citizen activities af
the eriminal gangs. Al available methods should be used. We also
appeal to the supporters of the "Right Sector” movement to act
similarly and, depending on evailable forces and capabilies, to
stop activities of these grc'nps,“ﬁ

Az a matter of Ukrainian law: the steps taken by the so-called “interim
President and government” are patently illegal and unconstitutional, This is
because the appointment of all senior governmental figures (including, but not
limited to the appoiniment of members of the Cabinet of Ministers) and all laws
passed require the passage of a resolution by the Verkhovna Rada. Such
resolutions are only legal when signed by the President of Ukraine, and the
Applicant has not in fact signed any such resolution since departing from Kiev
on 21 February 2014, Accordingly all such resolutions are illepal and
uncenstitutional, and any executive powers exercised by any person purportadly
appointed by such resolufions (including the so-called “Acrimg Presidemt™
Oleksandr Turchynov and his so-called “Cabiner of Ministers™) are similariy
fatally flawed. In the circumstances, the measurss tuken by the so-called
“imterim regime” are lacking any constituticnal basis.

For these reasons, it is both factually and legally wrong for the Council to assert,
in the Decision (and the Macro-Finance Degision) and without any reference o
any source of information — that the President is the “former Presidenr” and that
his Government “resiypmed” (Annex A.l, page 3 and A.19, page 1). As the
Macro-Finance Decision shows, the FU continues to seek o develop its
relationship with Ukraine and — for this political end - i appears to be assisting
and communicating with the so-called “interim President and government”, The
Applicant infers from this that the so-called “interim President and government”
arc probably the ultimate source of the FU and the Council's emoneous
statements in the Decision and the Macro-Finance Decizion. The so-called
“interim President and government” are not objective or impartial, and cannot
be andfor ought not to be relied upon 88 & source of information regarding
matters in which they have such an obviously partisan and vested interest.

In any event, regardless of the identity of the Council’s source of information:
by supporting and communicating with the so-called “imterim Fresidenr and
governmend”, who have not been lawfully or properly elected into power, and
whe took what power they had by illegal foree, the Council is acting contrary o
the rule of lew and democratic principles.

It is alse acting contrary to intemational law for at least the [ollowing four
[Easons.

H 1 The Parry of Regions and the Comomunist Perty of Ukrame are criminal proups whese activities must be
terminated (Order of the Centrel Staff of the “Right Sector™), Facebookcom, 21 February 2014,
https: wwwr facebrok com dyasineb/posts/S006271 407 141 74 sream ref- 10 (Annex A37, page 1)
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28.9,

28.10.

258.11.

2812,

First, the imposition of sanctions against the Applicant, and his designation as
“former President of Ukraine” and as a “person responsible  for  the
misappropriation of Ukrainian State funds”, constitute an unlawful interference
in the internal affairs of Ukraine. This principle of international law has been
articulated and commented upon as follows:

“the principle concerning the duty rot to intervene in matters within the
domestic jurisdiction of any State, in accordance with the Charier.

Mo State or group of States has the right o intervene, direcily or indirecily, for
any reason whatever, in the internal or external affairs of any other State,
Consequently, armed intervention and all other forms af interference or
attempted threats against the personality of the State or against fis poliical,
economic and ewltural elements, are in violation of international law.

No State may use or encourage the wie of ecomomic, political or any other
ope of measures fo coerce another State in order lo oftain from it the
subordination of the exercise of its sovereign rights and to secure Jrom 0
advantages of any kind. Also, no State shall organize, assist, Jomeny, finance,
incite or tolerate subversive, tervorist or other armed aciivities directed
towards the violent overthrow of the regime of another State, or interfere in
civil strife in another State, ™

The importance of this principle has been emphasised by the International Coust
of Justice in Military and Faramilitary Activities,”

The choice of govemment is a matter within the domestic Jursdiction of
Ukraine. The Council has no right to intervene in such matters, That is,
however, what it has done by way of, amongst other things, the Decision and
the Regulation. In particular, by imposing sanctions against the Applicant {and
others), the Council has vsed a method of economic coercion fo intervene in a
matter which is, pursuant to the principle of State soverei gty one for Ukraine
to decide freely. Financial sanctions imposed on a democratically elected Head
of State even if in exile perforce prevent (and at the very least seriously impede)
him from exercising his public functions, pursusnt to his democratic mandate.

The Council’s unlawfil interference in the internal affairs of Ukraine by means
of economic coercion is compounded by its designation of the Applicant as
“former President of Ulkraine” in the Annex to the Decision and Annex 1 to the
Regulation, and s a “person responsible for the wrisappropriation of rainian
State finds” in Article 1(1) of the Decision and 3(1} of the Regulation. By
publicly designating the Applicant in this manner, the Council has effectively

¥ Declaration on Principles of Inernational Law conceming Frienadly Relations and Coopeeation among States
it acctrdance with the Charter of the United Nations, annexed to United Nations General Assembly Resolution
2625 (KW 24 Ocwher 1970, Offfcial Records aof the General Assembly, Twenty-fifth session, Supplemen
Mo, 18, TN doc. ASRDIR, o0 123 (Anmex AR, pages 6-7)

i Military gnd Paramiftigry Aetiviies ju ond against Nioaragud {vicaraoun v Dnied Srtes of Amevicg)
Merits, Judgment, {1986] LC.J. Beports 14 § 202,
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2813

28.14,

sought 1o influence the opinivn of the intermational community of States (at
lenst) no longer o regard the Apolicant as the Head of State of Ukraine, and to
palvanize intermationsl support for the so-called “imterim regime” which
illegally sought to depose the Applicant and his democratically elected
Ciovernment.

Further, the so-called “imterim regime” in Ukmaine does not satisfy the
requirements for recognition under international law. Distinguished legal
commentators have described the crteria for the recognition of governments as
follows:

“As with recognition af new stales, so alse with recognition of govermments
the decision is not one determined solely by political considerations on the
part of the recognising state. A government which is in fact in control of the
country and which enjoys the habitual obedience af the bulk of the
population with a reasonable expectancy of permanence, can be said to
represent the state in guestion and as such to be deserving af recognition.
The preponderant practice af states, in particular that of the United Kingdom,
in the recopnition of govermments has been based on the principle of
effectivenesy thus conceived.

. At is in practice impossible to insist on the perpetuation of any existing
regime by the refusal io recognise its revolutionery successor whick is
effectively establivhed, nor does state praciice deny recognition fo
governmenis  with wnconstiutional  origing  ence they are effectively
estabiished, and constiwtional legitimacy cannot be regarded ar an
eﬂabiisged veguirement for the recognivion of governments. (emphasis
added).

The Decision is dated 5 March 2014, Thus, the Counci]l was purporting, less
than & fortmight after the Applicant was foreed fo leave Ukraine on 24 Febroary
2014, to designate him as the “former Presiden™ and 1o recognise the so-called
“interim reglme”. It certainly cennot be said that in early March 2014 the so-
called “interim regime” enjoyed the "habimwal ohedience of the bulk of the
population with a reasonable expectancy of permanence”, This is underlined by
current events at the time from which it is impossible to0 infer obedience, et
alone habitual obedience, and which plainly do not support the notion of a
reasonable expeetancy of permanence. These include:

28.14.1. the persistence of separatist movements i perts of the country
(especialty Crimea, the South and East), whose spokespersons have
frequently stated that the illegitimacy of the so-called “interim regime”
in Kiev has been a primary motivation of their secessionist projects,

28.14.2, recurtent mass demonsirations against the new authorities in large parts
of the country. From 23 February 2014 onwards, a large number of
anti-so-called “interim regime”™ protests were held in Ukraine’s

# Oppenheim s Iiernationg! Lw, Volume 1, pp. 130 - 153 (Anrer A3, papes 1, 4-5),
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southern and castern regions. These protesis were particularly
prominent in Crimea.”’ However, such protests were not limited to this
region, and in the first days of March in particular, mass
demonstrations took place and government buildings were stormed in
vitdl citics in the sonth and east of Ulkraine. Pro-Russian and anti-so-
called “interim regime™ demonstrations took place in eleven Ukrainian
cities on 1 March 2014, including in Odessa, Dnipropetrovsk, Kharkiy,
and Donetsk. In Kharkiv, a crowd of thousands of demonsiators
stormed an administration building on | March 2014 in a melee that
left two dead and 100 hospitalised. In Donetsk, protesters took control
of the regional legislative building on 3 March 2014, demanding
greater autonomy from Kiev.” A commenly veiced expectation at the
time was that “the new government may not last long™. ™ These protests
cam hardly be said to have abated in the months that followed:

28.14.3, the defection of senior State personnel, such as the head of the
Ukrainian Navy, who had himself been appointed by the new so-called
“irterim regime”.

28.15. Second, the imposition of sancHons amounts 1o an attack on the Applicant’s
immunity ratione personae, The International Court of Justice has held that “in
international law it is firmly established that ... certain holders of high-ranking
affice in a State, such as the Head of State ... enjoy immunities from jurisdiction
in other States, both civil and criminal”** A Head of State enjoys el
mmunity from criminal jurisdiction and irvielahiliny”, which protects him
“against any act of authority of another State which would hinder him ... in the
performance of his ... duties” > The imposition of ganclions constitutes a
constraiming act of authority to which the Applicant (and any property which he
might have in the EU) has been subjecied. Regardless of whether the Applicant
actually has any funds or economic resources in the EU, the Decision and the
Court of Justice held that the mere publication and circulation of an amest
warrant by the Belgian authorities “effectively infiinged” the immunity of the
incembent Minister of Foreign Affairs of the Democratic Republic of Congp,
even though no steps by third States to enforce the arrest werrant had been
taken.™ In line with the Council’s Best Practices on the implementation of

! “Violence enupts in Ulcaine as pro-Russian protesters clash with Kyiv supporiers”, Euronews, 73 Febrairy
2014, ki vewwesmanews.com 201400 23 VMolenco-crups-ip-ukming as-pro-rissian-prowsters-cleshowihe
kviv-rupporiers, (Anex A.49, pags 1)

‘From  Russia, “Tourists’ Stir  the Protests’, The New York Times, 3 March 2014,
hetpe e svilmer com 201403 I wordieurope. russias-hend-can-besssen-in-the-protesis huml? =0 {Annex
£.41, page 3}

" *Protest Leaders Pick Acuvisws for *Guvernment of Unity’. The Wall Street Journal, 26 February 2014,
hitp: “online wel.com mews aricles SE W00 42408 7700304071004 570407172608 1 25680 (Annes  A42, page
4

* dvrest Woreawm of | April 2060 {Democratie Republic of the Congo v Belrim}, udgmeny, [2002] LC.J.
Bepors 3 (“drrext Warrant™) §51; Cevtain Questions of Mutusd dssistance in Crinningl Maters (Dyibouti v
France), lndgmen:, [2008] 1.C 1. Reports 177 (“Certpin Quenions of Wutne! dssivenee™) 8170,

i st arrans §54

* drrest Warrant §71
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2E.16.

28.17.

sanetions, Member States must respect the mmmunity conferred on the Applicani
as a matter of international law.”

Third, the Decision and the Regulation are contrary to the obligation 1o respeat
the invielability, honour and digmty of Heads of State. The legal duty o protect
the dignity of a State’s representative is & rule of customary intemnational law,
reflected in Article 29 of the Vienna Convention on Diplomatic Relations,
which is “necessarily applicable to Heads of State.”" Further support for this
duty 15 provided in a resolubion adopted by the Institut de droit international at
its meeting in Vancouver in 2001, on ‘lmmunitics from Jurisdiciion and
Execuiion of Heads of State and Governmen! in International Law', according
o which the authoritics of a foreign State must take “all reasonable steps...to
prevent any infringement of a [Head of State's] person, liberty or dignin.”
States, and by parity of reasoning groups of States, and international bodies,
such as the ELF and its Council and Court, have an obligation o protect the
henour and dignity of the Applicant, in connestion with his inviclebility., The
publication of the Decision (Annex A.L, page 3) and the Repulation {Annex
A3, page 6), which refer 1o the Applicant ag “former President of Ukraine™,
and which identify im as a “person responsible for the mizxappropriation aof
Ukrainian State funds” and their illegal transfer constitutes a violation of his
dignity, and, as such, an international wrong (Annex A.1, page 1 and Annex

A3, page 3).

Fourth, by subjecting the Applicant to the same procedure as the other listed
persons, the Council has failed to act in sccordance with the international
courtesies dug to a foreign Head of State. In Certain Ouestions of Mutual
Aszistance, the International Court of Justice held that “an apelogy would have
beer due from France™ by reason of the failure of an instructing judge in France
to act in accordance with the courtesies due to a foreign Head of State™ In
Certgin Questions of Mutual Assistance, Judge Clément invited the Djtboutian
President to give evidence simply by sending him a facstimile and by setting him
an extremely short deadline without consultation to appear in ber office ™ In the
present case, no courtesies have been shown in the manner in which (g} the
Applicant was notified of the Decision and the Regulation (in that, quite apart
from anything else, he was not notified of the Decision and the Regulation at
all), (b) the Applicant was forced to make a request for information, evidence
and documents relevant to the making of the Decision and the Regulation (to
which no proper response has been provided by the Couneil), and {c} his name
was included in the Annex to the Decision and Annex 1 10 the Regulation. To
the contrary, all of the steps taken by the Council in implementing the restrictive
measures have exposed the Applicant, to unacceptable infringements of his
hasic rights of fairness and due process: see further below, §854-64.

T Resrictive measures (Sanctions) — Update of the EU Best Practices for the effective boplementatson of
resinictive measures, Docament S666/1 08, 24 April 2004 $40. {Annex A.43, page 16}

M Cartain Owentions of Mutual dssisteene §174.

* Instimt de droit internasional, * fmmaniniss fFom Jurisdicion and Execution of Heads of Stare and Governmen
in Prtermationad Law’, Session of Vancouver, 20010, Article 1. {Anoex A.44, pupge 2)

™ Certain (estions af Muiual Assistance §173.

" Certain Ouestions of Mutual Assivtance §172.
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fivt

.

B.

31

32,

A%

34,

For the reasons outlined above, the Applicant submits that the Decision, adopting
sanctions against the Applicant, is not consistent with the expressly invoked objectives
{e.g. democracy; rule of law; respect for human rights) in it. Nor is the Decision
consistent with other ohjectives in Article 21{2)(b). The Decision therefore lacks a legal
basis,

The conditions for relving on Arricle 215 TFEU were noi fielfilied because there was no
valid decision under Chapter 2 of Title V TEU

Article 215 TFEU requires a valid decision under Chapter 2 of Title V TEU. Where no
such valid decision exists, there is no basis for enacting a regulation under Article 21 5(3).
For the reasons set out in $§18-29 above, the Decision lacks legal basis and is invalid. For
that reason, it was not open to the Council to rely on Article 215 TFEU and it follows that
the Regulation is invalid (see AL-Matri §76). In fact, the criticisms set out above of the
Decision apply equally to, and should themselves invalidate, the Regulation as well,

The Second Plea: Misuse of Power

In 2012 the Evropesn Parliament adopied a recommendation “on & consistent policy
towards regimes against which the EU applies restrictive measures, when their leaders
exereise their personal and commercial interests within EU borders" (“the 2012
Recommendation™). The 2012 Recommendation emphasises the importance of
imposing sanctions “regardless of political, economic and Fecurity Interests” and
recommends that the Council:

“Build an efficient sanctions policy

{m} to ensure that there are no double siandards when deciding on restricrive
measures or sanctions and that these are applied regardless of political,
cconpmic and security interesis .. " (Annex 445, pages 4-5)

In PMOJ [ the General Court stated, “As the Court of Justice and the Court of First
Instance have repeatedly held, @ measure is vitiated by misuse of powers only if it
appears on e basis of objective, relevant and consistent evidenee o have been taken
with the exclusive prpose, or at any rate the main purpose, of achieving an end other
thar thase pleaded or of evading a procedure specifically prescribed by the Treaty jor
dealing with the circumstances of the ease™ (§151).

As outlined above, the objectives invoked by the Decision and the Regulation for the
purpase of imposing sanctions on the Applicant purport to relate to the rule of law and
respect fior human rights in Ukraine. As shown ahove, the Decision gnd the Hegulation
are not actually consistent with those ohjectives and the Decision and the Regulation
accordingly lack a legal basis,

In fact, the Council's purpose, in implementing the Decision (and, therefore, the
Regulation) was and is, in the Applicant’s submission, to iry to seek favour with the so-
called “interim regime™ of Ukraine so that Ulrsine proceeds, in particular, with the
framework outlined in the preamble to the Macro-Finance Decision, which the ELU is so
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aniious to pursue. The following objective, relevant and consistent evidemce {Bank
Melli Jran 390/08 8121} shows that this self-serving political purpose, and not the
rationales stated on the face of the Decision, 15 the real purpose behind the imposition
of sanctions by the Decision, The starting point is to recall {see above, §28.4.3) that
until the events in February 2014 the Appicant and his Govermment were not
considered (o be anything other than the proper, democratically elected representatives
of the Ukrainian people, They were repeatedly wooed by the BEU only 1o be confronted
with 2 volte-face after they decided not to pursue the EU's agenda regarding future
interaction between Ukraine and the EU, Following this the Applicant and his
Government were characterised by the Council as villaing, and arbitrarily and unfairly
subjectad to sanctions.

34.1.  Asdescribed in more deteil at §27 above, the comments made by EU officials in
the period between 20 February 2014 and 6 March 2014 demonstrate the
implausibility of the reasons relied on by the Council in the Decision (and,
therefore, also the Regulation).

34.2. The Applicant was not aware on 6 March 2014, and remains unaware, of any
eriminal procesdings in Ukmaine that are being advanced against him for
“embezzlement of State funds and theiv illegal iransfer abroad”"{Annex A5,
page 6). Tt is to be inferred that the criminal proceedings identified by the
Council in the Decision and Regulation, if they existed at all {which is not
accepted), were manufactured solely for the purpose of providing the Counil
with ostensible grounds to include the Applicant on the sanctions list.

343, Ewven when the Applicant’s Government was obviously in power, it appears that
the EU was attempting to deploy these sanctions to maximise its political
influence with those in power in Ukraine. For example:

34,31, it appesrs that EU officizls did not initially intend to include the
Applicant on the list of individuals to be sanctioned, when they first
agreed to the imposition of sanctions on 20 February 2014, At (he time,
a Eurepean diplomat justified this by stating that “ Yanukovych must be
fefi with a way owt, We canmor make him a complete é}ﬂﬂa& ar the
purchase is lost and he is pushed info Russia's arms™. I is al least
difficult to reconcile such obvious political strategizing with the
cstensible stated purpose of the sanctions at the time, 1e. 1o target those
held responsible for human rights violations: and

34.3.2. following the attempted seizurc of power by the so-called “inrerim
regime”, the Council's position changed and it appears that the
Council’s working group drew up its list of tarpeted individuals based
on the input from opposition leaders,™

B \El agrees  eanctions  against  Ukrmine’,  Fhe  Telegraph, 20 Febmar, 2014,
Jip:twrw v felepraph.co uk/mews worldaews surope kmine/ L0 521 1 EU-sgress-sancrions - against-
gl.c.n.fnp-?h.;r:ﬂ {Annex Adb, page )

‘EU comsidering  sanctions oo eight  Yonukovyeh olficsls’, EU Observer, 26 February 2014,
hitiprpuobserver gom ustize [ 23280 (Annex A4Y, page 3)
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344, In fact, the aim of engendering an EU-friendly Ulrairian government appears
to have been the rationale for the cntire approach taken by the Council in this
period. By way of further example, having previously worked extensivel ¥ to
broker the February Agreement (Annex 25), which might have allowed a
phased handover of power to a more sopportive regime, and having in fact
signed the same, the EU disregarded it entirely ence attempts were made fo
overthrow the Applicant and his Government. When Baroness Ashion
responided on 25 February 2014 to the guestion “fs the agreement from los
Friday signed in Kiev by leaders of Ukrainian government, opposition and EL
JSoreign ministers still valid?”, she simply commented *We have seen that this
couniry has meved on and owr role is to support and help”.™ The BU was
thercfore prepared to disregard both the illegitimacy of the undemocratic so-
called “interim regime's” attempted seizure of power and the obligstions it
assumed under the February Agreement, in order to benefit fom the
epportunity to negotiate immediately with a malleable “regime™ in Ukraine,

345 The aim of this “suppert and help” was in particular to ensure the signing of
the Association Agreement (that had been at least posiponed by the
Govemnement of the Applicant) whilst the Applicant’s political opponents, who
were in favour of this Agreement, had some degree of power and crucially,
iherefore, prior to 25 May 2014 (the date for new Ukrainian clections). On 6
March 2014. the very day on which the list of individuals targeted by EU
sanctions was published, President of the European Council Herman Vin
Rompuy announced “We stand by Ulraine, and reiteraied the European
commitment o signing the Association Agreemeni. Today we decided that as a
matter of priority we will sign very shordly the political chapiters, This means:
before the Ulrainian elections of 25 May. We also commit to provide Ulraine
with strong financial backing The immediate priovity in this field is restoring
macre-ceonemic stability, President Barroso will | am sure S0 more about
the EU assistance package- I will just say we asked ministers to start work
Immediately. We intend 1o adopt special trade measures to allow Ulraine to
henicfit substantially soon from the advantages of the Free Trade Area. We
remaln commilted lo the visa liberalisation process, to encoNraging contacts
between the citizens of the EU and of Ulraine. We stand ready fo assist also
on energy security. Finally, we welcome owr foreign ministers’ decision to
Jreeze and recover misappropriated for stolen) Stote asscts.™ Renewed
progress on the implementation of the Association Agreement. (o be achieved
through agreement with the so-called “inferim regine”, was therefore the
centreplecs of the EU's relationship with Ukraine following the attempted
seizure of power by the so-called “interim regime”. As Mr Van Rompuy's
speech acknowledges. it was {ungsmentszl to this new relationship that the
political provisions of the Association Agreement were signed as soon as
possible and prior to 25 May 2014. No reason is given in Mr Van Rompuy’s

* ‘Remarks by EU High Represeniative Catherine Ashtcn st the end of her vigdt to Ulraing’, Furapean Unien
External Action, 25 February 2014 {140225/01),
nIpd wwwgeas.caroa ey statinents docs 2014140225 01 enpdf (Annex A4E, page 3)

** Press Release EUCO 58/14 *Remarks by President of the European Council Herman Van Rompuy following
e entrzordinary meeting of EU hesds of State or Governmenst on Ukraine’ 6 March 2014
et www o i entome ey edoes ke data 'does pressdain/eniae 141373 pdf (Annex A.49, page 2)
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speech for the unscemly haste in signing the political provisions of the
Association Agreement before new elections. Indeed, it is wrong that the EU
would rush o the conclusion of such 2n agreement with & so-called “inferim
regime” tather than with any govermnment elected after the 25 May 2014
clections and which could theoretically provide a democratic mandate needed
for such a significant step (this is only theoretical, since the only true
democratic mamdate would remain with the Applicant’s Government).

34.6. On 21 March 2014 the EU and the so-called “interim regime” signed the
political provisions of the Association Agreement into force. The Applicant’s
demacratically elected Government had refused to sign this agreement only
months before. The EU°s real concemn appears to have been to take full
advantage of the opportunity to secure preater political and economic
influence over Ukraine through the signature of the Association Agreement. In
his Statement on the signing of this agreement, Mr Van Rempuy described
this action as a “gestre” that on the part of the EU recognises “the pepular
yearning [in Ukraine]...for @ Enropean way of life™.® In circumstances where
opposition to the so-called “interim regime™ and its Eurocenlsic policies was
overwhelming in large parts of the country, and there had been no election,
this is & telling illustration of the extent of the EU’s interference in the
domestic political affairs of Ukraine for the purpose of advancing the EUs
geopolitical apenda.

34.7. Given this approach by the EL, it is not surprising, but inconsistent, that the
Councit has taken no steps to address the human rights vielations now being
commitied by the so-called “inferim regime” in its attempts o suppress the
disturbances oceurring in the East and South of the country. In contrast to the
restraint shown by the Applicent’s Government in response to the Maidan
protests (such as allowing months of extreme rebel activity in, and paralysing,
the centre of Kiev, and rabble rousing speeches there by foreign visitors,
including major politicians from the Western powers, none of which can even
be envisaged being permitted in EU capitals or Washingion), the so-called
“interim regime”, reacting to on-going and widespread protests across the
country against its “rule”, has sctwally and swifily taken the step of ordenng
Ukraine's armed forces to act against its own citizens, causing serious and
ever growing mumbers of casualties.”” Military-grade weaponry, tanks, and
military helicopters have been employed in order to subdue lightly-anmed self-
defence militias andfor civilian protesters. It is noteworthy that the so-called
“imterim regime” has now purported to accept the jurisdiction of the

6 Prags Belpase FIICO 6514, "Statement by President of the Furopean Council Hérman Van Rompuy at the
ocrasion of the signing ceremony of the political provisions of the Association Agreement botwesn the
Europears Union and Likrame’, 1 March 14
flattp o consitinm eurepy swiedogsioms_Date/docs pressdatn/on'ec! 41713 pdl) (Annex A.50, page 1)

1 fepaigie Sawe 30 Pro-Russian Insurgents Killed', ABC News, 6 May, 1014 (Annex A5, page 1)

{https i ahonews go.com/ Tnermationa orint2id=2364 1 293); “Ulkraine: dendiv elaghes in Marfupel as Y ladimir
Putm visits annexed Cnmea®, The Guardign, 9 May 2004 (Annex ASL, pages 7-7)

{ttps v, thegnardian, com/world/201 & mpy D9 uktine-putin-crimes. vietory-day-mariupal fprint)
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Internationsl Criminal Court for a very shori period whick excludes the period
from which it started 1o assert some power as a so-called “nterim regime”, %

The Third Plea: Failure to Stale Reasons

33.  The Council has failed to comply with its obligation to state reasons in the Decision and
the Regulation.

36.  Article 296 TFEU provides “Legal acts shall state the reasons on which they are based
" As the Court in Case C-41%11 Couneil of the EU v Bamba [2013] 1 CMLR 53
(“ Bamba™) explained,

“The statement of reasons requived by Article 796 TFEL must disclose in o
clear end unequivecal fashion the reasoning followed by the institution which
adopted the measure in such a way as to enable the person concerned io
ascerfain the reasons for the measwres and io enable the court heving
Jurisdiction to exercise its power of review .,

.. where the person concerned is not afforded the apportunity to be heard
before the adoption of an initial decision 1o Sfreeze funds, complianee with the
abligation to state reasons is all the more important because it constitutes the
soie safeguard enabling the person concerned, at least afier the adoption of
that decision, to make effective use of the legal remedies available to him in
order (o challenge the lawfulness of that decision.

Thevefore, the statement of reasons for an act of the Council which IMpPOsEs d
measure freezing funds must . identify the aetua! and specific reasons why
the Council considers, in the exercise of its discretion, that that Medsuie must
be adopted in respect of the person concerned,

The statement of reasons ... must, however, be appropriate to the act af issue
and the context in which iy wes adepted. ™ (§§50-53) {emphasis added)

37.  The reasoning for the measure “must be provided 1o the person concerned by the
measure before the latter brings an action against it Non-complicnce with the duty to
Hate reasons cannot be regelarised by the fact that the person concerned becomes
cognisani thereof during proceedings before the Ei7 Judicature” (Case T-15/[1 Sina
Bank v Council of the EU (11 December 2012) §56, emphasis added, citing Bank Melli
frap 39008 §80) and note also the Court's conclusion in Sina Bank gt $62.

38, The 2012 Guidelines (see shove, §25) explain, in relation to “fists af taracted persons
and enfities”,

“The decision to subject a person or entity to targeted restrictive meosures
requires ciear criterie, taliored to each specific case, for determining which

*® Press Release ICC-CPI-20140417-PR9S7, “Ukraine accepts ICC jurisdiction over alloged crimes committed
between 21 November 2013 ind 27 February 2014°, 17 April 2014 (Aomex ASTA} {hip: v joo-
epLmE en,_memygsfice press ] fand el Omedia. press®i20relzases Papes pri97_acp)
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39,

persons and entities may he listed, which showld also be applied for the
purpase of removal from the list..

Proposaly for listing must be accompanied by eccurete, up-to-dete and
defendeble stetzments of reasons...” (§§15-1%; emphasis added) (Anrex A6,
page 5)

Both the Decision and the Repulation contain the same “statement of reasons”™ in
relation to the Applicant, (Annex A.1, page 3 and Annex A3, page 6) ie "Person
subject to criminal proceedings in Ukvaine to investigate erimes in connection with the
embezzlement of Ulrainian State finds and their illegol iransfer outside Ukraine". This
“etatement of reasons” is ingppropriate and deficient for at Jeast the following reasons:

301,

First, it fails to disclose in & clear fashion the reasoning followed by the
Council. Thus, the Applicant does not know, from the Decision or the
Regulation: {a) what procesdings are being referred to; (b) where, when and by
whom they were instituted; and (c) which crimes he is heing investigated for,
These are not reasons which woeuld be likely to pass muster within the domestic
jurisdiction of EU Member States s providing a proper basis for sanctions
apainat individuals and an asset freeze, Compare, for example:

39,11, The staiement of reasons in Bamba, which the Court upheld as being
sufficient to enable the applicant in that case to challenge their validity
and to enable the Court to review their legality (§63): in that case the
sanctions were applied to “persons or entities ... whe are obstructing
the process of peace and national veconciliation, and in particular whe
are jeopardising the proper ewicome of the electoral process, or held
by entities owned or controlled divectly or indivectly by them or by any
persons acting on thefr behalf or at their direction” (§15) and the
applicant was included by reference to the following statement of
reasons:  “Direcior aof the Cvelone group which publishes the
newspaper “Le Temps': Obstruction of the peace and reconciliation
processes through public incitement to hatred and vielence and
through participation in disinformation campaigns i connection with
the 2000 presidenrial election™ (§20).

39.1.2, The consideration by the Court of Justice of the statement of reasons in
Case C-384/10 Europegn Commission and others v Kadi [2014] 1
CMLE 24 85141-149 (“Kadi T GC"). The Court of Justice held that
“the allepation that Mr Kadi had been the owner in Albanio of several
firms which funnelled money to extremisis or employved those extremists
in positions where they controlled the funds of those firms, up to five of
which received working capital from Usama bin Laden, iv insufficiently
detailed and specific given that it containg no indicaton of the identity
of the firms concerned, of when the alleged conduct tonk place and of
the idenity of the “extremists” who allegedly benefiited from thar
conduct.” (§141) The other reasons were considered sufficiently
detailed where they, for example, identified "the entity concernad and
Mr Kadi's role in velation to iy, together with mention of an alleged
link berween that entiny, on the one hand, and Usama bin Laden and
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40,

41.

42,

DI‘

Al-Qneda, on the otfer™ (§143) and contained “rhe necessary detail
concerning the time and context of the appointment In guestion and
information on the individuals involved in the allegation that that
appointment was connected with Usama bin Laden” (£145).

39.2, Eecondly, it fails to disclose whether the Applicant is alleged to be a “person
responsible for human rights violations " This is not an allegation made in the
“statement of reasons” relating to the Applicant, but it is clearly identified as
being one of the two purported objectives of the Decision and the Regulation
(Annex AL, pege 1 and Anmex A3, page 1| and 3). It is unclear why (and
wrong that) this “objecrive™ has been retained when human rights violations
are not actually alleged against any one of the individuals listed in the Annex
{including the Applicant).

In Bank Saderat lran, where the applicant was alleged to have provided financial
services 1o entities involved in lran's nuclear programme, the General Cowrt held 10 be
excessively vapue the reason that the applicant provided financial services o “enfitier
subject o UN Security Council Resolution 1737 (2006)", Although a list of such
entities was annexed to the said UN Security Council Resolution, the Council breached
its duty to provide reasons by faa'!irég, to identify the specific entities alleged to have
received services from the applicant.

The breach of the duty 0 provide reasons is even clearer in the present case:

41.1. Firsi, the Council does not specify how the particular proceedings relied on
involve an allegation that the Applicant misappropriated Ukrainian State funds
and illegally transferred them outside Ulkraine.

41.2. Secondly, there is no suggestion of & resson as to how the proceedings in
question demonstrate that the Applicant is responsible for human righis
violations.

In short, the reason provided is too vague (and formulaic) to be properiy responded 1o,
refuted, or reviewed by this Court, and it is not even specific to the Applicant because
the identical reason 12 given for seven other individuals in the Annex.

The Tourti: Plea: Failure to #ulfil Criteria for Inclusion

43

The criteria for applying the restrdctive measures are set out In Article 1{1) of the
Decision (Annex 4.1, pege i) and Article 301} of the Regulation (Annex A3, page 3).
In order to be listed, a pérson must be someonc whe has been “idenmtiffed as
responsible” for the misappropration of Ukrainian State funds or human rights
violations in Ukraine. or a person associated with anyene properly so identified,

First, the only reason given for the listing of the Applicant is that he is said o be
subject to “crimingl proceedings” {(Anrex 4.1, page 3 and Anmer A3, page 6) in
Ukraine 1o investigale crimes in eonnection with the embezzlement of Ukrainian State

| ® Bank Saderat ran.
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funds znd their illegal transfer outside Ulkraine. This is not a season that complies with
the criteria for listing; it is not a reason that slleges that the Applicant was a persan
responsible for the misappropoation of Ukrainian State funds (emberslement and
illegal transfer) or human rights violations in Ukraine, or was properly to be regarded as
sufficiently associated with a person properiy so identified.

43.  Secondly, the statement of reasons for listing the Applicant, set out at entry 1 of the
Annex to the Decision and Annex 1 to the Regulation, allege that the Applicant is
“subject to eriminal proceedings” in Ukraine. This ground does not even fall within the
ambit of the broadest category of the five possible categories identified by the General
Court in £zz because the Applicant is not aware of steps actually taken to commence
any criminal case against him for alleged misappropriation or embeszlement or illegal
transfer of State funds, and has not in fact been served with notice of any such case. In
addilion, “criminal proceedings” could not have been commenced against him by the
time at which the Decision and the Regulation were imposed, or at all, as a result of the
Applicant’s immunity from suit, The Applicant is immuse from suit under Ukrainian
law, since as President he has immunity from all proceedings during his term of office
(which has not ended). This right derives from Article 105 of the Constitution {Annex
A.52, page 1), the right is not qualified and it is not capable of being waived in any
circumsiances whilst he remains in office. Furiher, 25 a matter of cuslomary
intemational law, which is part of Ukrainian law, the Applicant emjoys immunity
rationae personce, a5 mentioned above. It would be contrary to both Ukrainian end
international law for any “criminal proceedings” against him to be treated s effective.
In Ezz, the relevant criteria were that a person must be someone who has been
“identified as responsible for misappropriation of Egyptian state funds™ or be a person
“associnted with them™."" The General Court considered (although this is not accepled
as conreel by the Applicant) that these eriteria must “be interpreted broadly” as heing
directed at five separate categories of persoms.”’ In order to be “identificd as
responsible”, the General Court held that the person in question must be found guilty,
or be subject to 2 formal eriminal presecution or some other form of “fudicieal
proceedings” linked to investigations conceming the misappropristion of $tate funds.
MNone of these apply here, even if the Szz interpretation is correct.

46,  Significantly, the legality of the decision to freeze assets is 1o be assessed in the light of
the information availsble to the Council when the decision was adopted.™ The
Applicant has never, to the best of his knowledge and belief. been subject to criminal
proceedings for misappropriation of Ukrainian State funds/llegal wansfer.”

™ Decizion 201 1/172CFSP of 21 March 2011, Anicle 1(1%; Regulation Na 270/2011 of 21 March 2011, Article
2(1}. The reason for listng Mr Ezz was thar be was alleged 10 be o *“[plerson subfect io judicial proceedings by
the Egyptian authorities be respect of the misapprapriation of State Funds an the besir of the Umited Nations
Cewneeitiion against corrupiion”,

™ Bz 567,

AL Mgt §72.

T It Applicant was sanctioncd on the basis thet he was corrent assaciate o7 family member of a government
figure, dug i= nol properly set out and is in any event incormeet. The AppHeant doss not meet the requirements to
be included on this basis as set ous in the relevant legal autherines, including Aricle 215 TFEL, Kadi §, Case C-
IR0 Toy Za v Cononed [2002] 2 CMLE 27 and Cae T-362/04 Leonard A v Comrission [2007) FOR 11-
2003,
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47. Based on the foregoing, in this case there are at least two manifest ervors of
assessmentfailures to observe the criteria in the Decision and the Regulation.

47.1.

First, a5 noted above, the Deeision and the Regulation purport to impose
sanctions against “persons identiffed ax responsiple for the misappropriaiion of
Ulraimian State fimds " (Annex 4.1, page 1 and Annex A3, psge 1] (emphasis
edded). As lo this:

47.1.). There is no embiguity in these criteria, iz, it mesns that the
individuals against whom the sanctions are directed, ie. the people
listed in the Annecx, have been “identified as responsible for the
misappropriation of Ulrainian State funds ",

47.1.2. The clear connotation of this is that the people listed in the Annex have
been identified, by some form of legitimate and relishle process (it
should be a trial, or at least some form of proper objective judicial
process), as being responsible for the misappropriation alleged.

47.1.3. The Applicant has never, 1o the best of his knowledge and belief, been
identified by any judicial or other relevam body as being responsible
for the mizappropriation of Ukramian State fundsfillepal transfer. In
any case, “criminal proceedings” could not have been commenced
against the Applicant as he has presidentisl immunity from suit (see
§45 above).

47.1.4, The Decision and the Regulation do not specifly which body has
identified him as being responsible as alleged. Indeed, to the eomtrary:
the Annexes to both instruments make it clear that no such conclusion
has been reached since the “statement of reasons” s simply that the
Applicant is “subject to criminal proceedings in Ukraine to investigate
arimes” (see above, §87, 9).

47.1.5. The Applicant has, theretore, been wrongly included in the Annex. He
is not a person who has been identified as being responsible for the
misappropriation alleged and therefore he should be removed from the
Annex.

48, Srcondiy, and in the alternative, as to the “starement of reasons™ itself:

48.1.

The Applicant is alleged to be a “Person subject to criminal proceedings in
Uleraine o Investigaie ovimes in connection with the embezziement of Ulrainian
Swate funds and their ilfegol transfer outside Ulraine” {fomex AL, page & and
Anaer 4.3, pgs 6). As noted above, neither the Decision nor the Regulation
provides any deteils whatsoever as to (a) what is alleged w0 have been
misappropriated; (b) by whom: {c) when; {d} what illegal transfers are alleped to
have been made; (g} by whom; (f) when; {g) what criminal proceedings are
being referred to; (h) where, when and by whom they were instituted; (i) what
stage these criminal proceedings have reached; and (j) which crimes he is being
imvestigated for. Although the Ukrainian Criminal Code once contained a erime
of “embezziement of state or municipal assets in gross amounts” (Article 86-1,
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50,

a1

until 2001) {Annex A.53, page 1), and a crime of “illegal opening and usage of
forelgn curvency accounts outside Ukraine” (Article 208, until 201 1) {Angex
A.54, page 1), the supposed criminal activities identified n the “statement of
rearons” do not even exist as discrete and readily identifiable criminal offences
under current Ukrainian law.

48.2. By aletter dated 14 April 2014 the Applicant wrote to the Council requesting as
a matter of urgency “all Information, Fvidence and Documents relevant o the
making of the Decision and the Repulation, and te the inclusion af [the
Applicant] s namie in the Annex to the Decision and Annex 1 1o the Regulation”™
{Annex A.55), and advancing a number of more specific requests covering the
specific issues identified above. Chasing letters were sent to the Council on 17
April 2014 (Annex A.56) and 30 April 2014 (Annex A.57). A TESPOISE WaS
received from the Council only on 12 May 2014, when it stated that, “in view of
the particular complexity of the examination™ (Annex AS8), it was extending
the time limit for respanding to the Applicant’s request by 15 working davs, For
the reasons stated at the start of this Application, it is therefore necessary for the
Applicant to file the Application prior to the receipt of information from the
Council. The Couneil must have beer well aware that the Applicant would need
to do 5o and, therefore, must have been well aware of the negative consequences
for the Applicant of the Council’s delay in responding to the Applicant’s proper
requests,

48.3.  As the Applicant explains in his evidence at Annex A5, pages 6-7, to the best
of his knowledge and belief he has not been notified of any pending or instituted
criminal proceedings against him in Ukraine relating to the misappropriation of
Ukrainian State funds (embezzlement or illegal transfer). In the circumstances,
the Applicant does not appear to be the subject of any such procesdings in
Ukraine, and indeed, due to his presidential immunity the Applicant cannot be
the subject of such proceedings,

48.4. Furthermore, there is no basis for any such allcgations, let alone any such
proceedings to be instituted againat him, because he has not misappropriated
any Ukraimian State funds/illegally transferred them,

The cniterion for inclusion set out in Article 1(1) of the Decision and Article A1) of the
Regulation is therefore not satisfied. Neither the Decision, or the Regulation, or any
other instrument gives the Council power to freeze the Applicant’s funds simply
because he is alleped (if, which is denied, he is) to be subject to “criminal procecdings™
in Ukraine.

The Fifth Plea: Manifest Error of Assessment

It is clear from the case law cited at §16 zhove that review by this Court, in an action
for anmulment, includes an assessment of the facts and circumstances relied on as
justifying the decision to continue the freeze, including whether the facts are materially
accurate, and whether there has been a manifest error of sseessment.

As noted above, this Court has found that “the review of lawfilness which must be
carried out ... is not limited to an appraisal of the abstract ‘probabiliny’ of the grounds
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32,

33,

refied on, bur must include the guestion whether those grounds are sﬁ:pnded. fo the
requisite legal standard, by concrete evidence and information™™ This review
involves a “substantive assessment™ of “the evidence and information on which that
assessment is bused” as well as the “apparent merits of the contested measure ™,

Further, the Council may not merely rely on the allegations presented to it by a Member
State or third country. The Council is required to satisfy itself that the allegations are
valid. The Council wust conduet its own examination of the accursey of the allegations
which are put to it by the party seeking the restrictive measures. In the absence of its
own examination, the Counmcil relies impemmissibly on “mare unsubstontioted
allegations "™

As noted above, the reasons given for the Applicant’s inclusion in the contested
measures are insufficient to meet the criteria. In deciding to include the Applicant in the
contested measures, the Council has manifestly erred in its assessment. The Applicant
relies on the points made above in this regard. In addition: based on the information
now available to the Applicant {and the Court), there is nothing to sugpest that the
Council checked the relevance and validity of any such evidence concerning the
Applicart as was submitted to it (from sources unknown) before it adopted the Decision
and the Regulation {the Court has previously criticised the Council for similar failings:
see Case T-406/10 Bapk Mellar §100-101). Had the Council done so, it would have
been clear that there was no and certainly no “concrete” evidence demonstrating that
the allegations were “materially accurate™. Therefore the Council did not carry out g
genuine assessment of the circumstances of the cese. Insofar as the Council adopted
proposals submitted by unknown third parties, as the Court made clear in Fulmen the
adoption of unsubstantiated allegations is not permitted. This must hold especially true
if allegations emanate from partisan sources (who are seeking to usurp power) with &
clear incentive to make allegations for improper purposes. Since the Council has not
timeously responded to the Applicant’s requests for information (see above, §48.2) the
Applicant is unable to develop this submission further at this stage. He fully reserves all
of his rights 1o do so, if he considers it nccessary, at a later stage in the proceedings.

F. The Sixth Plea: Bireach of Defence Rights/ Effective Judicis! Profection

.

Il is part of the settled case-law of the Court that:

“The principle of respect jor the rights af the defence reguires, first, that the
entify concerned must be informed of the evidence adduced against it to
Justify the measure adversely effecting it. Secondly, it navst b2 affovded the
appariuaity sfectively te make Enown its view on that evidencz (see, by
analagy. Organisation des Modjahedines du peuple d'fran v Council )

Conseguently, as regards an initial measure whereby the funds of an entity are
Jrazen, unless there are compelling reasons rouching on the security of the
Buropean Union or of its Member States or the conduct of their international
relations which preclude it, the evidence edduced against thay ersity shouid

™ Fulmen §57.

S OMPL ] §154; PMOJ i §74; Kadi IT5§130, 115, 143,

™ Fulien §598-107,
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55,

56,

57.

b disclesed to i cither corcomilonity wirk o oz seei a5 possible after the
sdapton of the measize concerned,

.. the principle of effective judicial protection is a general principle of
European Union law, siemming from the constituiional traditions common o
the Member States, which hos been enshrined in Articles 6 and 13 of the
[Eurepean Conventfon on Human Rights] and {n drticle 47 of the Charter of
Fundamental Rights of the Ewropean Uniom ., The effectiveness af fudicial
veview means thal the Ewropean Union awthority in question is beund io
dixclove the grownds for a restrictive measure o the entity concerned, so fay
as possible, either when that measure is adopted or, at the very least, os
swifily as possible after that decision, in order to enable the entity concerned
i exercise, within the perlods prescribed, its vight 1o bring an action” (Case
T-492100 Melli Bank ple v Coungil of the ELL not yet reported, 20 February
2013 §852-536; cmphasis added; sec also Kaai [J GC [2014] §§135-137).

The rights of defence and the right 1o effeciive judicial protection are particularly
important hecause of the potentially devastating effects of an asset-freeze of the type
imposed under the Decision and the Regulation. In Kadi [ and Kadi I, this Court noted
the “considerable” restriction of the exercise of the applicant’s right to property and
that measures of this kind “have a marked and long-lasting effect on the fundamental
rights of the persons concerned”.”’ The Advocate General in Kadi | observed that
“.the indefinite freczing of someone's assets constitutes a fav-reaching inlerference
will the peacefil enjovment of property. The consequences for the person concerned
are poientiolly devasiating, even where arvangements are made for basic needs and
CXPERSES "7 The damaging impact on the Applicant’s reputation must glso be taken
into account.

Although the measuares are provisional in the sense that no final finding of pailt is made
by the Counecil, they are indefinite in scope and far-resching in application. Even if an
applicant ultimately succeeds in clearing his name in proceedings in a third country, he
will not antomatically be compensaied by the EU for the damage caused by the
restrictive measures in the (lengthy) interim (we refer again to the Applicent’s express
reservation at footnote 5 above reparding possible future claims for damages/other
remedies), Even after the restrictive measures have been lilted, there is evidence that
financial institutions refuse to provide services to the persons concerned.””

The EU eourts have made it clear precisely what sieps the EU institutions must take,
and the standards with which they must comgply, in order to safeguard rights of defence
when adopting assel-freezing measures. The Courts have stated in particular that:

57.1. alisting deciston must be based on “serfous and credible Bt concrete evidence
and information ;"

" Kl 1§35 Ko J §151.

™ Kadi 1547,

™ The UK Independent Reviewer of Terrarism Legislation (Second Report on the Operation of the Terrorist
Assel-Freerzing Act 20003 §85.2-510. (Anpex A.59, pages 11-1:)

W PO T 6131,
¥ Fulmen §97.
Fage 3§ of 44
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37.2. it must be made on the basis of “precise information or material in the relevant
Jile™ (and, it follows, that the measure taken must be a proportionale response o
the information in the relevant file);™

573, the statement of reasons must provide sufficient information 1o make it possible
to determine whether the act 13 well founded or vitisted by czror, and (in the
case of a decision to continue an asset-freeze) must indicate the “aetual and
specific reasons ' why the asser-freeze remains justified;”

574, the institutions must communicate the “grounds” on which a person has been
subjected to restrictive :!1@11*;1.1.1‘&9;*‘t

57.5, those on wh{m]jhn measures sre imposed must have "l dnowledge of the
relevant facts ;"

57.6. they must be informed of the “evidence adduced apainst them ™ to jusify the
restrictive nmnsuraﬁ;ﬂﬁ

57.7. these are all “requirements in respect of proaf™;"

378, the institutions must not adopt restrictive measures which do not “giargnice™
the communication of the inculpatory evidence against the individuals;* and

57.9. the institutions may not base their decisions to freere funds on information or
material in a file which cennot be communicated to the EU judicature whose
task is to review the lawfulness of that decision.*

58. In Eadi ], the General Cowrt held that the applicant’s rights of defence and to effective
Jjudicial protection were violated because the Commission had observed them only in
“the most formal and superficicf sense”. The Commission had not called into question
the UN Sunction Committee's findings in the fight of the applicant’s observations; the
“few pieces of information” and “imprecise allegetions”™ were “clearly insufficient” to
have enabled the applicant “io launch an effective challenge 1o the allepariony apainst
him”; and the Commission had “made ro real effors to refide the exculpatory evidence
advanced by the applicant in the few cases in which the allegations against him were
sufficlently precise to permit hm to know whar was being raised egarnst him.” The
assel-freezing measure had been adopted “withow! any real guarantee being given as fo
the disclosure of the evidence wsed against the applicant or as fo his gotually being
properly heard in that regard.”

" PMOT [ §131.

B OMe] P EE138, 144; PMOTTRITE.
™ Kadi 5336

¥ Kadj I §337.

™ Ko 5346,

¥ EMOLII §S6.

* Kadi 5352,

W PMOL I §73: Fulmen $599-101

* By I EE1T71-104,
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39,

&,

61,

62,

The same principles, and essential conclusions, apply to the present case. The contested
measures themselves expressly envisage that the rghts of the defence are to be
respected: the Decision, Ariicle 2(3; (Annex 1, page 2); the Regulation, Recital §6 and
Article 14 (Annex 3, pages 1, 5).

The Council in any event accepts that rights of defence apply:

60.1.  Sanctions must be imposed with “fall respeet of human rights and the rule of
law” and should “reduce to the maxmum extent possible any adverse
humanitarian effects”.""

60.2.  Restrictive measures “mus? respect human vights and findamental freedoms, in
particular due process and the vight to an effective remedy. The measures
imposed must adways be proportionare 1o their objective ... and should, in
particular, be drafied in light of the obligation under Article 6(3) TEU for the
EU to respect fundamental rights, as guaranteed by the Evropean Convention
et Hrman Rights and as they result from the constitutiona! traditions common
to the Member Statey, as general principles of Union low "™

The necessity for robust procedural safeguards in cases involving restrictive measures,
including those imposed in pursuit of a sanctions policy as against a third country, is
reflected in the TFEU. Article 205 TFEU requires the EU's petion or the internationa
scene fo be conducted in accordance with the rule of law, human rights and
fundamental freedoms, and Article 215(3) TFEU requires restrictive measures to be
accompanied by " necessary provisiony on lepal safeguards”,

The Applicant submits that, in adopting the Decision and the Resulation, the Council
has again fallen far short of these obligations, in the following respects:

62.1. At no stage has the Applicant been given “serious and eredible” “roncrete
evidence and information” in support of a case which would justify restrictive
measures against him.,

62.2.  The Applicant has not even been given particularised allegations of the alleged
criminal proceedings that are said (wrongly) to justify his inclusion in the
restrictive measures, let alone “serious and eredible” or “concrete evidence”
to that effect.

62.3.  The only case against him is a vague and geners] assertion that he is subject to
such proceedings. This does not give the Applicant or the court sufficient
information, let alone “full fnowledge of the facts” to make it possible
meaningfully to refute the allegations and for them to be properly tested,

62.4.  The contested measures have been adopted without including safeguards that
would have ensured that the Applicant was given a full statement of reasons,
including the evidence against him, with precise information and material said

* Secretariat of the Council of the EU, Basic Principles on the Use of Restrictive Measures {Sanctions),

Document 10198104, 7 June 2004, (Anmex A60, page 3)
# The 2012 Guidelines, §§5-10, (Annex A6, page T)
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to justify the asset freere, and with a guatantes thal he would be properly
heard and his views taken into account. The Decision does not contain those
safeguards; it simply provides for grounds to be set out and permits
ohservations to be made,

62.5.  Itis all the more reprehensible that the contested measures fiil to do so given
that they were enacted affer the judgment of the Court of Justice in Kadi [ In
that case the institutions vielated the applicant’s rights of defence whare he
was included on the basis of allegations that he was connected with bin Laden
or Al Qaeda; the position is a fortiori in the present case where no allegation
of misconduct of that kind has been made.

63. The Council has failed to provide “serious and credible” “concrete evidence and
information” even when requested to do so, on multiple occasions, by the Applicant,
Indeed, the Council has failed to provide any evidence or information at all in response
to these requesis. The Applicant is accordingly unable to exercise his rights of defence
meaningfully, and this Court is unable effectively fo review his inclusion in the
measures, This situation 15 again particularly unacceptable, given that these measures
were enacted after the clear statements in the Kadi cases making clear to the institutions
that they cannot simply list peaple in restrictive measeres without these safeguards.

64. Finally here, the Applicant submits that the present process for challenging the
imposition of sanctions is incompatible with the principles of equality of arms and andy
alteram partem. It is therefore contrary to Article 47 of the Charter of the Fundamental
Rights of the European Union. These principles are a corollary of the very concept of a
fair hearing.”™ Equality of arms implies that each party must be afforded 2 reasonable
opportunity to present his case, including his evidence, under conditions that do not
place him at a substantial disadvantage vis-a-vis his opponent.”® The Court has held that
the principle of eudi alteram partem must apply to zll parties to procecdings before the
EU Courts, whatever their legal status.” The process for challenging the Decision and
the Repulation in the present case is unfair: for example, individuals are expected to
lodge their challenge in an unrealistically short and unduly pressured timeframe; this is
difficult not just because of the practical difficulties in securing trans-national legal
representation, but can be exacerbated in some cases by difficulties in armanging
payments to be made for legal services. The compressed timefreme is also unfair
insofar as such individuals are expected 1o lodge the complete dossier of evidence on
which they rely in response to sanctions. Such evidence may need to be compiled, as in
the Applicant’s case, without proper knowledge of information from the Council
regarding the imposition of sanctions in the first place, and with difficulty of accessing
relevant witnesses. Furthermore, although such individuals are placed in the invidious
position of challenging sanctions under such diffieult, time-sensitive conditions, the
remainder of the process is conducted et a slow pace; and, of course, throughout this
leisurely process they remain subjected to the sanctions, so there is no urgency for an
application to annul such as might justify the time limit, Thus, based on previous cases,
the Applicant understands that his challenge is unlikely to be heard by the Conrt for

* Joincd Ceses C-514/07 P, C-528'07 P and C-53207 F Sweden and Dthers 1 APT and Commission [2010) ECR
18553 (*Twaden v 4P 588,

* Case C-199/11 Europese Gemeenschgp v Ois NIV (6 November 2012) §71.
* Sweden v AP §89.
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65.

67.

68,

6%,

T

7L

72,

many months and may take over a yeer. The process is therefore undeniably and
unfairly lop-sided. As a result, the procedural position of the Applicant is
fundamentally undermined, confrary to the principies of equality of arms and audt
alteram pariem.

. The Seventh Plea: Breach of Right 1o Property

The Court of Justice in Kadi [ stated that “fundanental righes form an integral pare aof

ihe general principies of lew whose observance the Cowrt ensures™, “respeet for human
rights is a condition of the lowfulwess of Communie acis™, and “measures incompatibie
with respect for lneman rights are not accepiable in the Conmuning ™.

Article 1701} of the Charter of Fundamental Rights of the EU provides for the right to
property.

Pursuant to Article 52(3) of the Charter of Fundamenta] Rights of the EU, Article 17(1)
is to be constred consistently with Article | of Protocal 1 ECHE.

The right to property may only be restricted in the public inlerest, provided that the
interference 15 not disproportionate or intolerable, and does not impair the very
substance of the right.”’

A reasonable relationship of proportionality must exist between the means employed
and the aim sought to be realised, and a fair balance must be struck between the
demands of the public interest and the interest of the individual concerned ™ The
procedural requirements inherent in Article 1 of Protocol | ECHR require that the
procedures for imposing a measure restricting the right o property must afford the
person concemed a ressonable oppertunity of putting his casc to the competent
authorities and this “safeguard * is required by EU law also.™

The asset-freezing measures under the Decision and the Begulation constitute very
severe restrictions on the Applicant’s nghts to his property. The effect is not anly 1o
freeze any of his assets within the EU but also to injure his reputalion,

For this reason, the justification for the interference must be particularly strong.

In view of the severity of the restrichons mnvolved, the Applicant coniends that the
Decision and the Regulation are an unjustified and disproportionate restriction on his

property rights, given in particular that:

TI1.  They were imposed without proper safeguards enabling the Applicant to put
his case effectively to the Council, as cutlined above.

712, The Applicant’s melusion is not on the basis of reasons that satisfy the
eriterion sct out in the Decision and the Regulation.

" Kadi J 55283284,

" Ko T 8355; Case C-T0V10 Scorler Eended 54 v SARAM {74 Noveribir 201 1)
* Koai [ 5360
* Kodi 1 §192.
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73,

713, In any event, the Council hes not demonsirzted that a totel asset frecec
(opposed, for example, 10 one limited or linked to the amount the alleged sum
allegedly “misappropriated”) is the least onerous means of ensuring such an
objective, nor that the very significant harm to the Applicant is justified and
proportionate. In particular, the Council has failed to provide any reference
poini regarding the scale of atleged misappropriation. Absent any such attempt
at quantifying the alleged misappropriation, a total asset freeze is wholly
disproportionate,

724, Further, the Applicant relies in support of this ground of annulment on the
reasons given in refation to the pleas in faw ahove,

Overall, the Council has not demonstrated that a total asset freeze was the least onerous
means of ensuring any legitimate objective, nor that the very significant harm to the
Applicant is justified and proportionate,

CONCLUSION

T

For the reasons set out above, the Applicant respectfully requesis that the General Court
determine this Application on an expedited basis, annul the Decision and the
Regulation insofar as it relates to him and order the Council to pay the costs of the
proceedings.
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For gind on behalf of the Applicent
z..- ) -, A
T - - [ har 7T
*‘e...u" ......
Tom Geaddey QO
Basrisier
Joseph Hage Aaroason LLP

14 May 2004
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