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Common Strategic Framework and laying down general provisions on the
European Regional Development Fund, the European Social Fund and the

Cohesion Fund and repealing Regulation (EC) No 1083/2006
— Outcome of the European Parliament's first reading
(Strasbourg, 18 to 21 November 2013)

. INTRODUCTION

The Rapporteurs, Mr. Lambert van NISTELROOIJ (EPP, NL) and Ms. Constanze Angela KREHL

(S&D, DE) presented a report on the proposal for a Regulation on behalf of the Committee on

Regional Development. The report contained 467 amendments (amendments 1 - 467) to the

proposal.
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In accordance with the provisions of Article 294 of the TFEU and the joint declaration on practical
arrangements for the codecision procedure *, a number of informal contacts have taken place
between the Council, the European Parliament and the Commission with a view to reaching an
agreement on this dossier at first reading, thereby avoiding the need for second reading and

conciliation.

In this context, the Committee presented one compromise amendment (amendment 488 rev) to the
proposal for a Regulation. This amendment had been agreed during the informal contacts referred to
above and was consequently intended to replace the 467 amendments previously voted by the
Committee. Two further amendments regarding the legislative resolution (amendment 489rev and
amendment 490) were tabled, covering joint declarations by the European Parliament, the Council

and the Commission, as well as declarations by individual Institutions.

1. VOTE

When it voted on 20 November 2013, the plenary adopted amendments 488rev, 489rev and 490 to
the proposal for a Regulation. No other amendments were adopted. The Commission's proposal as
thus amended constitutes the Parliament's first-reading position which is contained in its legislative

resolution as set out in the Annex hereto?.

The Parliament's position reflects what had been previously agreed between the institutions. The
Council should therefore be in a position to approve the Parliament's position.

The act would then be adopted in the wording which corresponds to the Parliament's position.

' 0JC 145, 30.6.2007, p.5

2 The version of the Parliament's position in the legislative resolution has been marked up to

indicate the changes made by the amendments to the Commission's proposal. Additions to the
Commission's text are highlighted in bold and italics. The symbol | " indicates deleted text.
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ANNEX
(20.11.2013)

Common provisions on European funds ***|

European Parliament legislative resolution of 20 November 2013 on the amended proposal for
a regulation of the European Parliament and of the Council laying down common provisions
on the European Regional Development Fund, the European Social Fund, the Cohesion Fund,
the European Agricultural Fund for Rural Development and the European Maritime and
Fisheries Fund covered by the Common Strategic Framework and laying down general
provisions on the European Regional Development Fund, the European Social Fund and the
Cohesion Fund and repealing Council Regulation (EC) No 1083/2006 (COM(2013)0246 — C7-
0107/2013 - 2011/0276(COD))

(Ordinary legislative procedure: first reading)

The European Parliament,

— having regard to the Commission proposal to Parliament and the Council (COM(2011)0615)
and the amended COM proposals (COM (2012)0496, COM(2013)0146 and COM(2013)0246,

— having regard to Article 294(2) and Article 177 of the Treaty on the Functioning of the
European Union, pursuant to which the Commission submitted the proposal to Parliament
(C7-0107/2013),

— having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

— having regard to the reasoned opinion submitted, within the framework of Protocol No 2 on the
application of the principles of subsidiarity and proportionality, by the Italian Chamber of
Deputies, asserting that the draft legislative act does not comply with the principle of
subsidiarity,

— having regard to the opinions of the European Economic and Social Committee of 25 April
2012, 12 December 2012 and 22 May 2013,

— having regard to the opinions of the Committee of the Regions of 3 May 2012 and of 29
November 20122,

— having regard to the opinions of the Court of Auditors of 15 December 2011, of 13 December
2012 and of 22 April 20133,

— having regard to the undertaking given by the Council representative by letter of 18 November
2013 to approve Parliament's position, in accordance with Article 294(4) of the Treaty on the
Functioning of the European Union,

— having regard to Rule 55 of its Rules of Procedure,

' 0JC191,29.6.2012, p. 30, OJ C 44, 15.2.2013, p. 76 and OJ C 271, 19.9.2013, p.101.
2 0] C225,27.7.2012, p. 58 and OJ C 17, 19.1.2013, p. 56.
3 0JC47,17.2.2011,p. 1, 0] C 13, 16.1.2013, p. 1 and OJ C 267, 17.9.2013, p. 1.
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— having regard to the report of the Committee on Regional Development and the opinions of the
Committee on Employment and Social Affairs and of the Committee on Budgets, Committee on
Budgetary Control, Committee on Economic and Monetary Affairs, Committee on
Environment, Public Health and Food Safety, the Committee on Industry, Research and Energy,
the Committee on Transport and Tourism, the Committee on Agriculture and Rural
Development, the Committee on Fisheries, the Committee on Culture and Education and the
Committee on Women's Rights and Gender Equality (A7-0274/2013),

1. Adopts its position at first reading hereinafter set out;
2. Approves the joint statements annexed to this resolution;
3. Takes note of the Council and Commission statements annexed to this resolution;

4. Calls on the Commission to refer the matter to Parliament again if it intends to amend its
proposal substantially or replace it with another text;

5. Instructs its President to forward its position to the Council, the Commission and the national
parliaments.
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P7_TC1-COD(2011)0276

Position of the European Parliament adopted at first reading on 20 November 2013 with a
view to the adoption of Regulation (EU) No .../2013 of the European Parliament and of the
Council of ... laying down common provisions on the European Regional Development Fund,
the European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural
Development and the European Maritime and Fisheries Fund I and laying down general
provisions on the European Regional Development Fund, the European Social Fund and the
Cohesion Fund and repealing Council Regulation (EC) No 1083/2006"

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 177

thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,
Having regard to the opinion of the European Economic and Social Committee®,
Having regard to the opinion of the Committee of the Regions?,

Having regard to the opinion of the Court of Auditors®,

Acting in accordance with the ordinary legislative procedure®,

Whereas:

TEXT HAS NOT YET UNDERGONE LEGAL-LINGUISTIC FINALISATION.

! QJC,,p..
2 oJC,,p..
3 QJC,,p..

~

Position of the European Parliament of 20 November 2013.
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Avrticle 174 of the Treaty on the Functioning of the European Union (TFEU) provides
that, in order to strengthen its economic, social and territorial cohesion, the Union shall
aim at reducing disparities between the levels of development of the various regions and
the backwardness of the least favoured regions or islands, and that particular attention
shall be paid to rural areas, areas affected by industrial transition, and regions which suffer
from severe and permanent natural or demographic handicaps. Article 175 TFEU requires
that the Union would support the achievement of these objectives by action it takes through
the European Agricultural Guidance and Guarantee Fund, Guidance Section, the European
Social Fund, the European Regional Development Fund, the European Investment Bank

and other instruments.

In line with the conclusions of the European Council of 17 June 2010, whereby the Union
strategy for smart, sustainable and inclusive growth (**"Europe 2020"") was adopted, the
Union and Member States should implement the delivery of smart, sustainable and
inclusive growth, while promoting harmonious development of the Union and reducing
regional disparities. The European Structural and Investment Funds should play a

significant role in the accomplishment of the Europe 2020 objectives.

In order to improve coordination and harmonise implementation of the Funds providing
support under the cohesion policy, namely the European Regional Development Fund
(ERDF), the European Social Fund (ESF) and the Cohesion Fund (CF), with the Fund for
rural development, namely the European Agricultural Fund for Rural Development
(EAFRD), and for the maritime and fisheries sector, namely measures financed under
shared management in Title V of the European Maritime and Fisheries Fund (EMFF),
common provisions should be established for all these Funds (the 'European Structural
and Investment Funds’). In addition this Regulation contains general provisions which
apply to the ERDF, the ESF and the CF, but do not apply to the EAFRD and the EMFF, as
well as general provisions applicable to the ERDF, the ESF, the CF and the EMFF, but
do not apply to the EAFRD. Due to the particularities that exist for each 'European
Structural and Investment Fund, specific rules applicable to each "European Structural
and Investment Fund and to the European territorial cooperation goal under the ERDF
should be specified in separate regulations.

As regards the Common Agricultural Policy (CAP), significant synergies have already

been obtained by harmonising and aligning management and control rules for the first
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pillar (EAGF - European Agricultural Guarantee Fund) and the second pillar (EAFRD) of
the CAP. The strong link between the EAGF and the EAFRD should therefore be
maintained and the structures already in place in the Member States be sustained.

The outermost regions should benefit from specific measures and additional funding to
offset their structural social and economic situation together with the handicaps resulting
from the factors referred to in Article 349 TFEU.

The northern sparsely populated regions should benefit from specific measures and
additional funding to offset the severe and natural or demographic handicaps referred to

in Article 2 of Protocol No. 6 of the Treaty of accession of Austria, Finland and Sweden.

To ensure correct and consistent interpretation of provisions and to contribute to the legal
certainty of Member States and beneficiaries, it is necessary to define certain terms that are

used in this Regulation.

Where a time limit is set for the Commission to adopt or amend a decision, in
accordance with this Regulation, the time limit for the adoption or amendment of such a
decision should not include the period starting on the date in which the Commission has
sent its observations to the Member State and lasting until the Member State has

responded to those observations.

This Regulation consists of four parts, of which the first sets out the subject-matter and
definitions, the second contains rules applicable to all European Structural and
Investment Funds, the third includes provisions applicable only to the ERDF, the ESF and
the CF (the 'Funds'), and the fourth includes provisions applicable only to the Funds and
to the EMFF. In order to ensure consistency in the interpretation of the different parts
of this Regulation and between this Regulation and the Fund-specific Regulations, it is
important to set out clearly the relationships between them. In addition, specific rules
established in the Fund-specific rules may be complementary but should derogate from
the provisions in this Regulation only where such derogation is specifically provided for

in this Regulation.

Under Article 317 TFEU, and in the context of shared management, the conditions
allowing the Commission to exercise its responsibilities for implementation of the general
budget of the European Union should be specified and the responsibilities of cooperation
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by the Member States clarified. Those conditions should enable the Commission to obtain
assurance that Member States are using the European Structural and Investment Funds in
a legal and regular manner and in accordance with the principle of sound financial
management within the meaning of Regulation (EU, Euratom) No 966/2012 of the
European Parliament and of the Council of 25 October 2012 on the financial rules
applicable to the general budget of the Union (hereinafter referred to as the 'Financial
Regulation'). Member States I at the appropriate territorial level, in accordance with the
institutional, legal and financial framework and the bodies designated by them for that
purpose should be responsible for preparing and implementing programmes. These
conditions should also ensure that attention is drawn to the need to ensure
complementarity and consistency of relevant Union intervention, to respect the principle
of proportionality and take into account the overall aim of reducing administrative
burden.

For the Partnership Agreement and each programme respectively, a Member State should
organise a partnership with the representatives of competent regional, local, urban and
other public authorities, economic and social partners and other relevant bodies
representing civil society, including environmental partners, non-governmental
organisations and bodies responsible for promoting equality and non-discrimination,
including, where appropriate, the ""umbrella organisations™ of such bodies, authorities
and organisations. The purpose of such a partnership is to respect the principles of multi-
level governance, but also of subsidiarity and proportionality and the specificities of the
Member States' different legal and institutional frameworks as well as to ensure the
ownership of planned interventions by stakeholders and build on the experience and the
know-how of relevant actors. The Member States should identify the most representative
relevant partners, who should include the institutions, organisations and groups which
can influence the preparation or be affected by the preparation and implementation of
the programmes. In this context Member States may also identify, where appropriate,
as relevant partners, ""umbrella organisations' which are the associations, federations
or confederations of relevant local, regional and urban authorities or other bodies in
accordance with applicable national law and practice. The Commission shall be
empowered to adopt a delegated act providing for a code of conduct in order to facilitate
Member States the implementation of partnership with regard to ensure the involvement

of relevant partners I in the preparation, implementation, monitoring and evaluation of
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Partnership Agreements and programmes in a consistent manner. The adopted delegated
act should have under no circumstances and in no way of its interpretation retroactive
effect or be the basis to establish irregularities leading to financial corrections. The
adopted delegated act should not enter into force earlier than the day of its adoption
after the entry into force of this Regulation. The adopted delegated act should allow
Member States to determine on the most appropriate modalities for implementing the
partnership in accordance with their institutional and legal framework as well as their
national and regional competences, provided that its objectives, as laid down in this

Regulation, are achieved.

The activities of the European Structural and Investment Funds and the operations which
they support should comply with applicable Union and the related national law which is
directly or indirectly implementing the provisions of this Regulation and the Fund-

specific rules.

In the context of its effort to increase economic, territorial and social cohesion, the Union
should, at all stages of implementation of the European Structural and Investment Funds,
aim at eliminating inequalities and promoting equality between men and women and
integrating the gender perspective, as well as combating discrimination based on sex,
racial or ethnic origin, religion or belief, disability, age or sexual orientation as set out in
Article 2 of the Treaty on the European Union, Article 10 of the Treaty on the
Functioning of the European Union and Article 21 of the Charter of Fundamental
Rights, taking into account in particular accessibility of persons with disabilities, as well
as Article 5(2) of the EU Charter of Fundamental Rights stating that no one shall be

required to perform forced or compulsory labour.

The objectives of the European Structural and Investment Funds should be pursued in the
framework of sustainable development and the Union's promotion of the aim of
preserving, protecting and improving the quality of the environment as set out in Articles
11 and 191(1) of the Treaty, taking into account the polluter pays principle. To this end the
Member States should provide information on the support for climate change objectives in
line with the ambition to devote at least 20 % of the Union budgetl using a methodology
based on the categories of intervention or measures adopted by the Commission by

implementing act reflecting the principle of proportionality.
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(15a)

In order to achieve the targets and objectives of the Union strategy for smart, sustainable
and inclusive growth, as well as the Fund-specific missions pursuant to their Treaty-
based objectives, including economic, social and territorial cohesion, the European
Structural and Investment Funds should focus their support on a limited number of
common thematic objectives. The precise scope of each of the European Structural and
Investment Funds should be set out in Funds-specific rules and may be limited to only

some of the thematic objectives defined in this Regulation.

In order to maximise the contribution of the European Structural and Investment Funds
and to establish strategic guiding principles to facilitate the programming process at the
level of Member States and the regions, a Common Strategic Framework should be
established. The Common Strategic Framework should facilitate sectoral and territorial
coordination of Union intervention under the European Structural and Investment Funds
and with other relevant Union policies and instruments in line with the objectives and
targets of the Union strategy for smart, sustainable and inclusive growth, taking into

account the key territorial challenges.

The Common Strategic Framework should therefore set out how the European Structural
and Investment Funds will contribute to the objectives and targets of the Union’s
strategy for smart, sustainable and inclusive growth, the arrangements to address key
territorial challenges, the arrangements to promote the integrated use of European
Structural and Investment Funds, horizontal principles and cross-cutting policy
objectives, and the arrangements for coordination with other relevant Union policies

and cooperation activities.

Member States and regions increasingly face challenges that relate to the impact of
globalisation, environmental and energy concerns, population ageing and demographic
shifts, technological transformation and innovation demands, and social inequality. Due
to the complex and interrelated nature of these challenges, the solutions supported by
the European Structural and Investment Funds should be integrated, multi-sectoral and
multi-dimensional. In this context, and in order to increase the effectiveness and
efficiency of the policies, it should be possible for the ESI Funds to be combined into

integrated packages which are tailor-made to fit the specific territorial needs.
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The combination of a shrinking working population and an increasing proportion of
retired people in the general population as well as the problems associated with
population dispersion, will continue to place strains, inter alia, on Member States'
education and social support structures and thus on the Union's economic
competitiveness. Adapting to such demographic changes constitutes one of the core
challenges facing Member States and regions in the years to come, and as such should
be given a particularly high level of consideration for the regions most affected by

demographic change.

On the basis of the Common Strategic Framework, each Member State should prepare, in
cooperation with its partners as referred to in Article 5 of this Regulation, and in dialogue
with the Commission, a Partnership Agreement. The Partnership Agreement should
translate the elements set out in the Common Strategic Framework into the national
context and set out firm commitments to the achievement of Union objectives through the
programming of the European Structural and Investment Funds. The Partnership
Agreement should set out arrangements to ensure alignment with the Union strategy for
smart, sustainable and inclusive growth as well as the Fund-specific missions pursuant
to their Treaty-based objectives, arrangements to ensure effective implementation and
arrangements for the partnership principle and an integrated approach to territorial
development. A distinction should be made between the essential elements of the
Partnership Agreement which are subject to a Commission decision and other elements
which are not subject to the Commission decision and may be amended by the Member
State. It is necessary to envisage specific arrangements for the submission and adoption
of the Partnership Agreement and the programmes should the entry into force of one or
more Fund-specific Regulations be delayed or be expected to be delayed. This entails
establishing provisions which allow for the submission and adoption of the Partnership
Agreement even in the absence of certain elements in relation to the ESI Fund(s)
affected by the delay, and the later submission of a revised Partnership Agreement after
the entry into force of the delayed Fund-specific Regulation(s). Since the programmes
co-financed by the ESI Fund affected by the delay should in this case be submitted and
adopted only after the entry into force of the Fund-specific Regulation concerned,
appropriate deadlines for the submission of the affected programmes should also be laid

down.
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Member States should concentrate support to ensure a significant contribution to the
achievement of Union objectives in line with their specific national and regional
development needs. Ex ante conditionalities, as well as a concise and exhaustive set of
objective criteria for their assessment, should be defined to ensure that the necessary
prerequisites for the effective and efficient use of Union support are in place. To this end,
an ex ante conditionality should apply to a priority of a given programme only when it
has a direct and genuine link to, and a direct impact on, the effective and efficient
achievement of the specific objective for an investment priority or a Union priority, given
that not every specific objective is necessarily linked to an ex ante conditionality laid
down in the Fund-specific rules. The assessment of applicability of ex-ante
conditionality should take account of the principle of proportionality having regard to
the level of support allocated, where appropriate. The fulfilment of the applicable ex ante
conditionalities should be assessed by the Member State in the framework of its
establishment of the programmes and, where appropriate, the Partnership Agreement.
The Commission should assess the consistency and adequacy of the information
provided by the Member State. . In cases where there is a failure to fulfil an applicable ex
ante conditionality within the defined deadline, the Commission should have the power to
suspend interim payments to the relevant priorities of the programme under precisely
defined conditions.

The Commission should undertake a performance review based on a performance
framework and in cooperation with the Member States in 2019. The performance
framework should be defined for each programme with a view to monitoring progress
towards the objectives and targets set for each priority over the course of the
programming period. In order to ensure that the Union budget is not used in a wasteful
or inefficient way, where there is evidence that a priority has seriously failed to achieve
the milestones that relate only to financial indicators, output indicators and key
implementation steps set out in the performance framework due to clearly identified
implementation weaknesses previously communicated by the Commission, and the
Member State has failed to take the necessary corrective action, the Commission should
be able to suspend payments to the programme or, at the end of the programming period,
to apply financial corrections. The application of financial corrections should take into
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account, with due respect to the principle of proportionality, the absorption level and
external factors contributing to failure. Financial corrections should not be applied
where targets are not achieved because of the impact of socio-economic or
environmental factors, significant changes in the economic or environmental conditions
in a Member State or because of reasons seriously affecting the implementation of the
priorities concerned. Result indicators should not be taken into account for the purposes

of suspensions or financial corrections.

In order to facilitate the focus on performance and attainment of the Europe 2020
objectives, a performance reserve consisting of six per cent of the total allocation for the
"Investment for growth and jobs™* goal, as well as for the EARDF and resources under
Title V of the EMFF Regulation should be established for each Member State. Due to
their diversity and multi-country character, there should be no performance reserve for
""European Territorial Cooperation® programmes. The resources allocated to the Youth
Employment Initiative as defined in the operational programme in accordance with
Article 15 iii of Regulation (2013/....) ESF; to technical assistance at the initiative of
the Commission; transfers from Pillar 1 of the Common Agricultural Policy to the
EAFRD under Articles 7(2) and 14(1) of the Direct Payment Regulation (2013/....);
transfers to the EAFRD in application of Articles 10(b), 136 and 136(b) of Council
Regulation (EC) No 73/2009 in respect of calendar years 2013 and 2014; transfers to
the Connecting Europe Facility from the Cohesion Fund in accordance with Article
84(4); transfers to the Fund for European Aid for the Most Deprived in accordance with
Article 84(5); and innovative actions for sustainable urban development in accordance
with Article 84(7) should be excluded for the purpose of calculating the performance

reserve.

A closer link between cohesion policy and the economic governance of the Union is
needed in order to ensure that the effectiveness of expenditure under the European
Structural and Investment Funds is underpinned by sound economic policies and that the
European Structural and Investment Funds can, if necessary, be redirected to addressing
the economic problems a Member State is facing. Under the first strand, the Commission
should be able to request amendments to the Partnership Agreement and to the
programmes in order to support the implementation of relevant Council recommendations

or to maximise the growth and competitiveness impact of the available European
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Structural and Investment Funds where Member States are receiving relevant financial
assistance. Reprogramming should be used only in cases where it could indeed have an
direct impact on the correction of the challenges identified in the relevant Council
recommendations under the economic governance mechanisms in order to avoid
frequent reprogramming which would disrupt fund management predictability. Under
the second strand, where, a Member State fails to take effective action in the context of
the economic governance process, the Commission should make a proposal to the Council
to suspend part or all of the commitments or payments for the programmes of that
Member State. It is necessary to establish different procedures for the suspension of
commitments and payments. Nevertheless, in both cases, when making a proposal for a
suspension, the Commission should take into account of all relevant information and
give due consideration to any elements arising from and opinions expressed through the
structured dialogue with the European Parliament. The scope and level of a suspension
should be proportionate and effective, and respect equality of treatment between Member
States. Furthermore, a suspension should take into account the economic and social
circumstances of the Member State concerned as well as the possible overall economic
impact on a Member State resulting from the different steps of excessive deficit
procedure (EDP) and excessive imbalances procedure (EIP). Due to paramount
importance of the principle of the co-financing for the implementation of the ESI Funds
in order to ensure the ownership of the policies on the ground, in line with proportional
application of suspensions as referred to in Article 21, any decisions on suspensions
triggered under the second strand should be made taking into account the specific
requirements of the Member State concerned to provide co-financing for the
programmes financed from the ESI Funds. The suspensions should be lifted and funds be
made available again to the Member State concerned as soon as the Member State takes

the necessary action.

By virtue of the Protocol (No 15) on certain provisions relating to the United Kingdom of
Great Britain and Northern Ireland annexed to the TEU and to the TFEU, certain
provisions on the excessive deficit and related procedures shall not apply to the United
Kingdom. Provisions on suspension of all or part of payments and commitments should

therefore not apply to the United Kingdom.
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(19¢)

(19d)

(20)

The contributions by Member States should be phased over the years 2014, 2015 and 2016
and the amounts to be paid by the Member States to the EIB should be scheduled
accordingly in the funding agreement, in line with standard banking practice and with a

view to spreading the effects on payment appropriations in any individual year.

In order to ensure that resources allocated to instruments under Article 33a achieve an
effective and efficient critical mass of new SME debt finance, they should be used in the
entire territory of the Member State concerned without regard to the categories of region
therein. Negotiation of the funding agreement between the Member State and the EIB
may nevertheless allow for a pro-rata return to a region or group of regions within the
same Member State, as part of a single dedicated national programme per financial
contribution by ERDF and EAFRD.

In the case of securitisation transactions it should be ensured at programme closure that
at least the amount corresponding to the Union contribution has been used for the
objective of supporting SMEs, in line with the principles relating to financial instruments

set out in the Financial Regulation.

The European Structural and Investment Funds should be implemented through
programmes covering the programming period in accordance with the Partnership
Agreement. Programmes should be drawn up by Member States following transparent
procedures, in accordance with the institutional and legal framework of each Member
State. Member States and the Commission should cooperate to ensure coordination and
consistency of programming arrangements for the European Structural and Investment
Funds. As the content of programmes is closely interlinked with that of the Partnership
Agreement, the programmes should be submitted, at the latest, within three months of
the submission of the Partnership Agreement. A deadline of nine months from the date
of entry into force of this Regulation should be foreseen for the submission of European
territorial cooperation programmes in order to take into account the multi-country
character of those programmes. In particular, a distinction should be made between the
core elements of the Partnership Agreement and programmes which should be subject to
a Commission decision and other elements which are not covered by the Commission
decision and may be amended under the responsibility of the Member State.
Programming should ensure consistency with the Common Strategic Framework and

Partnership Agreement, coordination between the European Structural and Investment
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(20b)

(20c)

Funds I and with the other existing financial instruments and the input of the European

Investment Bank if relevant.

With a view to ensuring consistency between programmes supported under different
European Structural and Investment Funds, particularly in the context of ensuring a
contribution to the Union strategy for smart, sustainable and inclusive growth, it is
necessary to set out common minimum requirements as regards the content of the
programmes, which may be complemented by Fund specific-rules to take into account

the specific nature of each European Structural and Investment Fund.

It is necessary to lay down clear procedures for the assessment, adoption and
amendment of programmes by the Commission. In order to ensure consistency between
the Partnership Agreement and programmes, it should be specified that programmes,
with the exception of the European territorial cooperation programmes may not be
approved before the Commission decision approving the Partnership Agreement. To
reduce the administrative burden for Member States, any approval of an amendment of
certain parts of the programmes by the Commission should result automatically in an
amendment of the relevant parts of the Partnership Agreement. Furthermore, the
immediate mobilisation of the resources allocated to the Youth Employment Initiative,
should also be ensured by establishing special rules for the submission and the approval
procedure of the dedicated operational programmes for the Youth Employment Initiative
referred to in Article 15 iii (a) of the ESF Regulation.

In order to optimise the added value from investments funded wholly or in part through
the general budget of the Union in the field of research and innovation, synergies will be
sought in particular between the operation of the European Structural and Investment
Funds and Horizon 2020 whilst respecting their distinct objectives. Key mechanisms for
achieving these synergies will be the recognition of flat rates for eligible costs from
Horizon 2020 for a similar operation and beneficiary and the possibility to combine
funding from different Union instruments, including European Structural and
Investment Funds and Horizon 2020, in the same operation while avoiding double
financing. In order to strengthen the research and innovation capacities of national and
regional actors and to achieve the goal of building a "'Stairway to excellence™ in less

developed regions and low performing RDI Member States and regions, close synergies
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(21a)

(22)

(23)

should be developed between the European Structural and Investment Funds and

Horizon 2020 in all relevant programme priorities.

Territorial cohesion has been added to the goals of economic and social cohesion by the
Treaty, and it is necessary to address the role of cities, functional geographies and sub-
regional areas facing specific geographical or demographic problems. To this end, and to
better mobilise potential at a local level, it is necessary to strengthen and facilitate
community-led local development by laying down common rules and close coordination
for all relevant European Structural and Investment Funds. Community-led local
development should take into account local needs and potential, as well as relevant
socio-cultural characteristics. Responsibility for the design and implementation of
community-led local development strategies should be given to local action groups
representing the interests of the community, as an essential principle. The detailed
arrangements concerning the determination of the area and population covered by the
strategies should be set out in the relevant programmes in accordance with the fund

specific rules.

In order to facilitate a manageable approach to the integration of community-led local
development into the programming process, it may be carried out under a single
thematic objective, either to promote social inclusion and combat poverty, or to promote
employment and labour mobility, notwithstanding that actions financed as part of

community-led local development may contribute to all other thematic objectives.

Financial instruments are increasingly important due to their leverage effect on European
Structural and Investment Funds, their capacity to combine different forms of public and
private resources to support public policy objectives, and because revolving forms of

finance make such support more sustainable over the longer term.

Financial instruments supported by the European Structural and Investment Funds should
be used to address specific market needs in a cost effective way, in accordance with the
objectives of the programmes, and should not crowd out private financing. The decision to
finance support measures through financial instruments should be determined therefore on
the basis of an ex ante assessment which has established evidence of market failures or
sub-optimal investment situations and the estimated level and scope of public investment

needs. The essential elements of the ex ante assessments should be clearly defined in this
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Regulation. Given the detailed nature of the assessment, provisions should be made
allowing for conducting the ex-ante assessments in stages and also for reviewing and

updating the assessment during implementation.

Financial instruments should be designed and implemented so as to promote substantial
participation by private sector investors and financial institutions on an appropriate risk-
sharing basis. To be sufficiently attractive to private sector, financial instruments need to
be designed and implemented in a flexible manner. Managing authorities should therefore
decide on the most appropriate forms to implement financial instruments to address the
specific needs of the target regions, in accordance with the objectives of the relevant
programme, the results of the ex ante assessment and applicable State aid rules. Where
applicable, such flexibility should also include the possibility to reuse part of the
resources paid back during the eligibility period in order to provide for the preferential
remuneration of private investors or public investors operating under the market
economy principle. Such preferential remuneration should take into account market
standards and ensure that any State aid complies with applicable Union and national
law and is limited to the minimum amount necessary to compensate for the lack of
private capital available, taking into account market failures or sub optimal investment

situations.

In order to take account of the repayable character of support provided through
financial instruments and to align with market practices, European Structural and
Investment Funds' support provided to final recipients in the form of equity or quasi-
equity investments, loans or guarantees, or other risk-sharing instruments may cover the
entirety of the investments made by final recipients, without distinction of VAT related
costs. Accordingly it will only be in cases where financial instruments are combined with
grants that the way in which VAT is taken into account at the level of the final recipient
will be relevant for the purposes of determining eligibility of expenditure related to the
grant.

It may be justified where certain parts of an investment do not generate sufficient direct
financial returns to combine financial instruments with grant support, to the extent
allowed under the applicable State aid rules, in order for the projects to be economically
sustainable. Specific conditions preventing double financing in such a case should be set

out.
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Managing authorities should have the flexibility to contribute resources from programmes
to financial instruments set up at Union level and managed directly or indirectly by the
Commission, or to instruments set up at national, regional, trans-national or cross-border
level and managed by or under the responsibility of the managing authority. Managing
authorities should also have the possibility to implement financial instruments directly,
through existing or newly created funds or through funds of funds which are set up to
contribute support from programmes to several bodies implementing financial

instruments.

In the interests of ensuring proportionate control arrangements and of safeguarding the
added value of financial instruments, intended final recipients should not be deterred by
excessive administrative burdens. The bodies responsible for the audits of programmes
should in the first instance carry out audits at the level of managing authorities and the
bodies implementing financial instrument including funds of funds. However, there may
be specific circumstances where the necessary documents to complete such audits are
not available at the level of the managing authorities or the bodies implementing
financial instruments or such documents do not represent a true and accurate record of
support provided. In such specific cases, certain provisions are necessary therefore to

enable also audits at the level of final recipients.

The amount of the resources paid at any time from the European Structural and
Investment Funds to financial instruments should correspond to the amount necessary to
implement planned investments and payments to final recipients, including management
costs and fees. Accordingly, applications for interim payments should be phased. The
amount to be paid as an interim payment should be subject to a maximum ceiling of 25
per cent of the total amount of programme contributions committed to the financial
instrument under the relevant funding agreement with subsequent interim payments
conditional on a minimum percentage of the actual amounts included in previous

applications having been spent as eligible expenditure.

It is necessary to lay down specific rules regarding the amounts to be accepted as eligible
expenditure at closure, to ensure that the amounts, including the management costs and
fees, paid from the European Structural and Investment Funds to financial instruments
are effectively used for investments in final recipients. The rules should be sufficiently

flexible to make it possible to support equity-based instruments for the benefit of targeted
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enterprises and should, therefore, take into account certain characteristics specific to
equity-based instruments for enterprises, such as market practices in relation to the
provision of follow-on finance in the field of venture capital funds. Subject to the
conditions laid down in this Regulation, targeted enterprises should be able to benefit
from continued support by the European Structural and Investment Funds to such
instruments following the end of the eligibility period.

It is also necessary to lay down specific rules regarding the reuse of resources
attributable to the support from the European Structural and Investment Funds until the
end of the eligibility period and to lay down further rules regarding the use of legacy

resources after the end of the eligibility period.

As a general rule, the support from the European Structural and Investment Funds
should not be used to finance investments which have already been physically completed
or fully implemented at the date of the investment decision. However, in respect of
infrastructure investments with the objective of supporting urban development or urban
regeneration or similar infrastructure investments with the objective of diversifying non-
agricultural activities in rural areas, a certain amount of support may be necessary for
the re-organisation of a debt portfolio regarding infrastructure forming part of the new
investment. In such cases it should be possible to use the support from the European
Structural and Investment Funds to reorganise a debt portfolio up to a maximum of 20%
of the total amount of programme support from the financial instrument to the

investment.

Member States should monitor programmes in order to review implementation and
progress towards achieving the programme's objectives. To this end, monitoring
committees should be set up by the Member State, in line with their institutional, legal
and financial framework and their composition and functions defined for the European
Structural and Investment Funds. Because of the special nature of programmes under
the European territorial cooperation goal, specific rules should be set for monitoring
committees for those programmes. Joint monitoring committees could be set up to
facilitate coordination between the European Structural and Investment Funds. In order
to ensure effectiveness, a monitoring committee should be able to issue observations to

managing authorities regarding implementation of the programme, and its evaluation,
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including actions related to the reduction of administrative burden on beneficiaries and

should monitor actions taken as a result of its observations.

Alignment of the monitoring and reporting arrangements of the European Structural and
Investment Funds is necessary to simplify management arrangements at all levels. It is
important to ensure proportionate reporting requirements but also the availability of
comprehensive information on progress made at key review points. Therefore it is
necessary that reporting requirements reflect information needs in given years and are

aligned with the timing of the performance review.

With a view to monitoring progress of programmes, an annual review meeting should take
place between the Member State and the Commission. The Member State and the
Commission should however be able to agree not to organise the meeting in years other

than 2017 and 2019 in order to avoid unnecessary administrative burden.

In order for the Commission to monitor progress towards achieving Union objectives as
well as Fund-specific missions pursuant to their Treaty-based objectives, Member States
should submit progress reports on the implementation of their Partnership Agreements. On
the basis of such reports, the Commission should prepare a strategic report on progress in
2017 and 2019. In order to provide for a regular strategic policy debate on the
contribution of the ESI Funds to the achievement of the Union strategy on smart
sustainable and inclusive growth, and to improve the quality of spending and the
effectiveness of the policy in line with the European Semester, the strategic reports
should be debated in Council, on the basis of which the Council may provide input to the
assessment made at the Spring meeting of the European Council on the role of all Union
policies and instruments in delivering sustainable job-creating growth across the

European Union.

It is necessary to evaluate the effectiveness, efficiency and impact of assistance from the
European Structural and Investment Funds in order to improve the quality of
implementation and design of programmes, and to determine the impact of programmes in
relation to the targets for the Union strategy for smart sustainable and inclusive growth
and, having regard to the size of the programme, in relation to GDP and unemployment of
the programme area concerned, where relevant. The responsibilities of Member States

and the Commission in this regard should be specified.
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In order to improve the quality and design of each programme, and verify that objectives

and targets can be reached, an ex ante evaluation of each programme should be carried out.

An evaluation plan should be drawn up by the managing authority or Member State and
the Fund-specific rules may provide that an evaluation plan can cover more than one
programme. During the programming period managing authorities should ensure that
evaluations are carried out to assess the effectiveness and impact of a programme. The
monitoring committee and the Commission should be informed about the results of

evaluations to facilitate management decisions.

Ex post evaluations should be carried out in order to assess the effectiveness and efficiency
of the European Structural and Investment Funds and their impact on the overall goals of
the European Structural and Investment Funds and the Union strategy for smart,
sustainable and inclusive growth, taking account of the targets established for the Union
strategy. For each of the European Structural and Investment Funds, the Commission
should prepare a synthesis report outlining the main conclusions of the ex-post

evaluations.

It is useful to specify the types of action that may be undertaken at the initiative of the
Commission and of the Member States as technical assistance with support from the

European Structural and Investment Funds.

In order to ensure an effective use of Union resources, and avoid the over- financing of |
operations generating net revenue after completion, different methods should be used to
determine the net revenue generated by such operations, including a simplified approach
based on flat rates for sectors or subsectors. The flat rates should be based on historical
data available to the Commission, the potential for cost recovery and the polluter-pays
principle, where applicable. There should also be provision to extend flat rates to new
sectors, introduce subsectors or review the rates for future operations when new data
becomes available, by means of a delegated act. The use of flat rates may be particularly
suitable for operations in the fields of ICT, research, development and innovation and

energy efficiency.
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In addition, to ensure the application of the principle of proportionality and to take
account of other regulatory and contractual provisions that may apply, it is necessary to

set out the exemptions from these rules.

It is important to ensure a proportionate approach and avoid a duplication of the
verification of the financing needs in the case of operations which generate net revenue
after completion which are also subject to State aid rules, given that such rules also
establish limits on support which can be granted. Consequently, where there is de
minimis aid, compatible State aid to SMEs with an aid intensity or an aid limit applied,
or compatible State aid to large enterprises where an individual verification of financing
needs in accordance with applicable State aid rules has been carried out, the provisions
requiring the calculation of net revenue should not apply. Nevertheless, it should be
open to a Member State to apply the methods for calculating net revenue where this is

provided for by the national rules.

Public Private Partnerships (""PPPs'") can be an effective means of delivering operations
which ensure the achievement of public policy objectives by bringing together different
forms of public and private resources. In order to facilitate the use of European
Structural and Investment Funds to support operations structured as PPPs this
Regulation should take account of certain characteristics specific to PPPs by adapting

some of the common provisions.

The starting and closing dates for the eligibility of expenditure should be defined so as to
provide for a uniform and equitable rule applying to the implementation of the European
Structural and Investment Funds across the Union. In order to facilitate the execution of
programmes, it is appropriate to establish that the starting date for the eligibility of
expenditure may be prior to 1 January 2014 if the Member State concerned submits a
programme before that date. Taking into account the urgent need to mobilise the
resources allocated to the YEI to support its immediate implementation, exceptionally
the starting date for the eligibility of expenditures should be 1 September 2013. With a
view to ensuring an effective use of European Structural and Investment Funds and
reducing the risk to the EU budget, it is necessary to put in place restrictions on support for
completed operations.
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In accordance with the principle of subsidiarity and subject to exceptions provided for in
Regulation(s) (EU) No .../2013 [ERDF, ESF, CF, ETC, EAFRD, EMFF Regulations],
Member States should adopt national rules on the eligibility of expenditure.

It should be possible to provide support from the European Structural and Investment
Funds in the form of grants, prizes, repayable assistance or financial instruments, or a
combination thereof in order to provide the responsible bodies with a choice of the most

appropriate form of support to address the identified needs.

With a view to simplifying the use of the European Structural and Investment Funds and
reducing the risk of errors, while providing for differentiation where needed to reflect the
specificities of policy, it is appropriate to define the forms of support, harmonized
conditions for the reimbursement of grants and repayable assistance, flat rate financing,
specific eligibility rules for grants and repayable assistance and specific conditions on the
eligibility of operations depending on location. In particular, it is necessary to set out that
support could be provided in the form of grants, interest rate subsidies and guarantee fee
subsidies which should be treated as grants, prizes, repayable assistance and financial

instruments, or a combination thereof.

To ensure the effectiveness, fairness and sustainable impact of the intervention of the
European Structural and Investment Funds, there should be provisions guaranteeing that
investments in businesses and infrastructures are long-lasting and prevent the European
Structural and Investment Funds from being used to undue advantage. Experience has
shown that a period of five years is an appropriate minimum period to be applied, except
where State aid rules foresee a different period. Nevertheless, and in line with the
principle of proportionality, a more limited period of three years may be justified where
the investment concerns the maintenance of investments or jobs created by SMEs. It is
considered as well that it in the case of an operation comprising investment in
infrastructure or productive investment, and where the beneficiary is not an SME, this
operation should repay the contribution from the European Structural and Investment
Funds if within 10 years from the final payment to the beneficiary the productive activity
is subject to relocation outside the Union. It is appropriate to exclude actions supported by
the ESF and those not entailing productive investment or investment in infrastructure from

the general requirement of durability, unless such requirements are derived from applicable
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State aid rules, and to exclude contributions to or from financial instruments. Sums unduly

paid should be recovered and be subject to procedures applicable to irregularities.

Member States should adopt adequate measures to guarantee the proper set up and
functioning of their management and control systems to give assurance on the legal and
regular use of the European Structural and Investment Funds. The obligations of Member
States as regards the management and control systems of programmes, and in relation to
the prevention, detection and correction of irregularities and infringements of Union law

should therefore be specified.

In accordance with the principles of shared management, Member States and the
Commission should be responsible for the management and control of programmes.
Member States should have the primary responsibility, through their management and
control systems, for the implementation and control of the operations in programmes. In
order to strengthen the effectiveness of the control over the selection and implementation
of operations and the functioning of the management and control system, the functions of

the managing authority should be specified.

| Member States should fulfil the management, control and audit obligations and assume
the responsibilities as laid down in the rules on shared management set out in this
Regulation, the Financial Regulation and Fund specific rules. Member States should
ensure that, in accordance with the conditions set out in this Regulation, effective
arrangements for the examination of complaints in relation to the ESI Funds are in
place. In accordance with the principle of subsidiarity, Member States should examine,
upon request of the Commission, complaints submitted to the Commission falling within
the scope of their arrangements and should inform the Commission of the results of

examinations on request.

The powers and responsibilities of the Commission to verify the effective functioning of
the management and control systems, and to require Member State action, should be laid
down. The Commission should also have the power to carry out audits focused on issues
relating to sound financial management in order to draw conclusions on the performance of

European Structural and Investment Funds.
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Union budget commitments should be effected annually. In order to ensure effective
programme management, it is necessary to lay down common rules for pre-financing,
interim payment requests || and the final balance, without prejudice to specific rules that

are required for each European Structural and Investment Fund.

The pre-financing payment at the start of programmes ensures that the Member State has
the means to provide support to beneficiaries from the start of the implementation of the
programme, so that the beneficiaries receive advances where necessary to make the
planned investments and are reimbursed quickly following the submission of payment
claims. Therefore, provisions should be made for initial pre-financing amounts from the
European Structural and Investment Funds. Initial pre-financing should be totally cleared

at closure of the programme.

In order to safeguard the Union's financial interests, there should be measures limited in
time that allow the authorising officer by delegation to interrupt payments where there is
clear evidence to suggest a significant deficiency in the functioning of the management
and control system, evidence of irregularities linked to a payment application, or a failure
to submit documents for the purpose of examination and acceptance of accounts. The
duration of the interruption period should be for a period of up to six months, with the
possible extension up to nine months with the agreement of the Member State, to allow
sufficient time to resolve the causes of the interruption thereby avoiding the application

of suspensions.

In order to safeguard the Union budget, it may be necessary for the Commission to make
financial corrections. To ensure legal certainty for the Member States, it is important to
define the circumstances under which breaches of applicable Union law or national law
related to its application can lead to financial corrections by the Commission. In order to
ensure that financial corrections which the Commission may impose on Member States are
related to the protection of the EU's financial interests, they should be confined to cases
where the breach of applicable Union law or national law related to applying relevant
Union law concerns I the eligibility, regularity, management or control of operations and

the corresponding expenditure declared to the Commission. To ensure proportionality it is
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important that the Commission considers the nature and the gravity of the breach and the

financial implications for the Union budget when deciding on a financial correction.

In order to encourage financial discipline, it is appropriate to define the arrangements for
decommitment of any part of the budget commitment in a programme, in particular where
an amount may be excluded from decommitment, notably when delays in implementation
result from circumstances which are independent of the party concerned, abnormal or
unforeseeable and whose consequences cannot be avoided despite the diligence shown as
well as in a situation in which a request for payment has been made whose

reimbursement has been interrupted or suspended.

The decommitment procedure is also a necessary part of the mechanism for the
allocation of the performance reserve and in such cases it should be possible to
reconstitute the appropriations for their subsequent commitment to other programmes
and priorities. In addition, in the implementation of certain specific financial
instruments in favour of SMEs where decommitments result from the discontinuance of
participation by a Member State in such financial instruments, the subsequent
reconstitution of the appropriations for commitment in other programmes should be
foreseen. Given that the introduction of additional provisions in the Financial
Regulation will be necessary in order to allow for such reconstitution of appropriations,
these procedures should only apply with effect from the date of entry into force of the

corresponding amendment to the Financial Regulation.

Additional general provisions are necessary in relation to the specific functioning of the
Funds. In particular, in order to increase their added value, and to enhance their
contribution to the priorities of the Union strategy for smart, sustainable and inclusive
growth and the Fund-specific missions pursuant to their Treaty-based objectives, the
functioning of these Funds should be simplified and concentrated on the goals of

‘Investment for growth and jobs’ and ‘European territorial cooperation’.

Additional provisions for the specific functioning of the EAFRD and the EMFF are set out

in the relevant sector-specific legislation.

In order to promote the Treaty objectives of economic, social and territorial cohesion, the
"Investment for growth and jobs™ goal should support all regions. To provide balanced and
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gradual support and reflect the level of economic and social development, resources under
that goal should be allocated from the ERDF and the ESF among the less developed
regions, the transition regions and the more developed regions according to their gross
domestic product (GDP) per capita in relation to the EU average. In order to ensure the
long-term sustainability of investment from the ERDF and the ESF, to consolidate the
development achieved and to encourage the economic growth and social cohesion of the
European regions, regions whose GDP per capita for the 2007-2013 period was less than
75% of the average of the EU-25 for the reference period but whose GDP per capita has
grown to more than 75% of the EU-27 average should receive at least 60 % of their
indicative average annual 2007-2013 allocation. The total allocation from the ERDF, the
ESF and the Cohesion Fund for a Member State should be at least 55% of its individual
2007-2013 total allocation. Member States whose per capita gross national income (GNI)
is less than 90 % of that of the Union average should benefit under the "Investment for

growth and jobs™ goal from the Cohesion Fund.

Obijective criteria should be fixed for designating eligible regions and areas for support
from the Funds. To this end, the identification of the regions and areas at Union level
should be based on the common system of classification of the regions established by
Regulation (EC) No 1059/2003 of the European Parliament and the Council of 26 May
2003 on the establishment of a common classification of territorial units for statistics
(NUTS).

In order to set out an appropriate financial framework for the Funds, the Commission
should establish, by means of implementing acts, the indicative annual breakdown of
available commitment appropriations using an objective and transparent method with a
view to targeting the regions whose development is lagging behind, including those
receiving transitional support. In order to take account of the particularly difficult
situation of countries suffering from the crisis, and in accordance with the Council
Regulation (EU) 2013/... laying down the multi-annual financial framework, the
Commission should review the total allocations of all Member States in 2016 on the
basis of the then available most recent statistics and, where there is a cumulative
divergence of more than +/- 5 %, adjust these allocations. The required adjustment

should be spread in equal proportions over the years 2017-2020.
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It is necessary to fix the limits of those resources for the "Investment for growth and jobs"
goal and to adopt objective criteria for their allocation to regions and Member States.
Member States should concentrate support to ensure sufficient investment is targeted at
youth employment, labour mobility, knowledge, social inclusion and combating poverty,
thus ensuring that the share of the ESF as a percentage of total combined resources for
the Structural Funds and the Cohesion Fund at EU level, excluding the support from
the Cohesion Fund for transport infrastructure under the CEF and support from the
Structural Funds for aid for the most deprived people, in Member States is not less than
23,1%.

Given the urgent priority to address youth unemployment in the Union's most affected
regions, a Youth Employment Initiative should be created and funded from a specific
allocation and from targeted investment from the European Social Fund to add to and
reinforce the considerable support already provided through the EU Structural Funds.
The Youth Employment Initiative should aim to support young people, in particular those
not in employment, education or training residing in the eligible regions. The Youth
Employment Initiative should be implemented as a part of the Investment for growth and

jobs goal.

In order to encourage the necessary acceleration of development of infrastructure in
transport and energy as well as information and communication technologies across the
Union, a Connecting Europe Facility should be created. Support should be provided
from the Cohesion Fund to projects implementing the core networks or for projects and
horizontal activities identified in Part | of the Annex to Regulation (EU) [...]/2012 on
establishing the Connecting Europe Facility.

The allocation of the annual appropriations from the Funds and the amounts
transferred from the Cohesion Fund to the Connecting Europe Facility to a Member
State should be limited to a ceiling that would be fixed taking into account the capacity
of that particular Member State to absorb these appropriations.

In addition, in line with the headline target on poverty reduction, it is necessary to

reorient the Fund of aid for the most deprived people to promote social inclusion. A

OJ L 154, 21.6.2003, p. 1.
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mechanism should be envisaged which transfers resources to this instrument from the

Structural Funds' allocations to each Member State.

Taking into account the present economic circumstances, the maximum level of transfer
(capping) from the Funds to each individual Member State cannot result in allocations
per Member State higher than 110% of their level in real terms for the 2007-2013
period.

As regards the Funds and with a view to ensuring an appropriate allocation to each
category of regions, resources should not be transferred between less developed, transition
and more developed regions except in duly justified circumstances linked to the delivery of
one or more thematic objectives and for no more than 3 % of the total appropriation for

that category of region.

In order to ensure a genuine economic impact, support from the Funds should not replace
public expenditure or equivalent structural expenditure by Member States under the terms
of this Regulation. In addition, so that the support from the Funds takes into account a
broader economic context, the level of public expenditure should be determined with
reference to the general macroeconomic conditions in which the financing takes place
based on the indicators provided in the Stability and Convergence Programmes submitted
annually by Member States in accordance with Regulation (EC) No 1466/1997 of 7 July
1997 on the strengthening of the surveillance of budgetary positions and the surveillance
and coordination of economic policies®. Verification by the Commission of the principle of
additionality should concentrate on the Member States in which less developedl regions
cover at least 15 % of the population because of the scale of the financial resources

allocated to them.

It is necessary to lay down additional provisions concerning the programming,
management, monitoring and control of operational programmes supported by the Funds in
order to strengthen the focus on results. In particular, it is necessary to set out detailed
requirements for the content of the operational programmes. This should facilitate the
presentation of a consistent intervention logic to tackle the development needs identified,

to set out the framework for performance assessment and to underpin the effective and

0J L 209, 2.8.1997, p. 1.
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efficient implementation of the Funds. As a general principle a priority axis should cover
one thematic objective, one Fund and one category of region. Where appropriate and in
order to increase the effectiveness in a thematically coherent integrated approach, a
priority axis may concern more than one category of region and combine one or more
complementary investment priorities from the ERDF, ESF and CF under one or more

thematic objective.

In circumstances where a Member State prepares no more than one programme per
Fund, so that both the programmes and the Partnership Agreement are prepared at
national level, specific arrangements should be set out to ensure the complementarity of

these documents.

In order to reconcile the need for concise operational programmes setting out clear
commitments by the Member State and the need to allow for flexibility for adjustment to
changing circumstances, a distinction should be made between the essential elements of
the operational programme which are subject to a Commission decision and other
elements which are not subject to a Commission decision and may be amended by a
Member State. Consequently procedures should be provided that allow the modification

of these non-essential elements at national level without a decision by the Commission.

With a view to improving complementarities and simplifying implementation, it should be
possible to combine support from the CF and the ERDF with support from the ESF in joint
operational programmes under the ‘Investment for growth and jobs’ goal.

Major projects represent a substantial share of Union spending and are frequently of
strategic importance with respect to the achievement of the Union strategy for smart,
sustainable and inclusive growth. Therefore it is justified that operations above certain
thresholds continue to be subject to specific approval procedures under this Regulation.
The threshold should be established in relation to total eligible cost after taking account
of the expected net revenues with a higher threshold for transport projects due to the
typically larger size of investments in this sector. To ensure clarity, it is appropriate to
define the content of a major project application for this purpose. The application should
contain the necessary information to provide assurance that the financial contribution
from the Funds does not result in substantial loss of jobs in existing locations within the

European Union.
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In order to promote the preparation and implementation of major projects on a sound,
economic and technical basis, and to encourage the use of expert advice at an early
stage, where independent experts supported by technical assistance of the Commission
or, in agreement with the Commission, other independent experts, are able to provide
clear statements on the major project’s feasibility and economic viability, the
Commission approval procedure should be streamlined. The Commission should be able
to refuse approval of the financial contribution only where it establishes a significant

weakness in the independent quality review.

In cases where an independent quality review has not been undertaken, the Member
State should submit all required information and the Commission should appraise the
major project to determine whether the requested financial contribution is justified.

For the sake of continuity of implementation, in order to avoid unnecessary
administrative burden as well as for alignment with the Commission Decision on
Guidelines on closure of the 2007-2013 programming period, phasing provisions are
established for major projects approved under Council Regulation (EC) No 1083/2006
whose implementation period is expected to extend over the programming period covered
by this Regulation. Subject to certain conditions, there should be a fast track procedure
for the notification and approval of a second or subsequent phase of a major project for
which the preceding phase or phases were approved by the Commission under the 2007-
2013 programming period. Each individual phase of the phased operation, which serves
the same overall objective, will be implemented according to the rules of the respective

programming periods.

In order to give Member States the option of implementing part of an operational
programme using a result-based approach, it is useful to provide for a joint action plan
comprising a project or group of projects to be carried out by a beneficiary to contribute to
the objectives of the operational programme. In order to simplify and reinforce the result
orientation of the Funds the management of the joint action plan should be exclusively
based on jointly agreed milestones, outputs and results as defined in the Commission
decision adopting the joint action plan. Control and audit of a joint action plan should also
be limited to the achievement of these milestones, outputs and results. Consequently, it is
necessary to lay down rules on its preparation, content, adoption, financial management

and control of joint action plans.
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Where an urban or territorial development strategy requires an integrated approach because
it involves investments under more than one priority axis of one or several operational
programmes, action supported by the Funds, which may be complemented with financial
support from the EAFRD or the EMFF, may be carried out as an integrated territorial

investment within an operational programme or programmes.

It is necessary to adopt specific rules in relation to the functions of the monitoring
committee and the annual reports on implementation of operational programmes supported
by the Funds. Additional provisions for the specific functioning of the EAFRD are set out

in the relevant sector specific legislation.

To ensure the availability of essential and up to date information on programme
implementation, it is necessary that Member States provide the Commission with the key
data on a regular basis. In order to avoid an additional burden on Member States, this
should be limited to data collected continuously, and the transmission should be performed

by way of electronic data exchange. |

In order to reinforce the monitoring of the progress of the implementation of the Funds
and to facilitate financial management, it is necessary to ensure the availability of basic

financial data on the progress of implementation in a timely manner.

In accordance with Article 175 TFEU, the Commission submits Cohesion Reports to the
European Parliament, the Council, the Economic and Social Committee and the Committee
of the Regions every three years on the progress made towards achieving the Union's
economic, social and territorial cohesion. It is necessary to lay down the content of this

report.

It is important to bring the achievements of the I Funds to the attention of the general
public and to raise awareness of the objectives of cohesion policy. Citizens have the right
to know how the Union's financial resources are invested. The responsibility to ensure that
the appropriate information is communicated to the public should lie with both the
managing authorities and the beneficiaries. To ensure more efficiency in communication to
the public at large and stronger synergies between the communication activities undertaken

at the initiative of the Commission, the resources allocated to communication actions under
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(71)

(71a)

(72)

(73)

(74)

this Regulation shall also contribute to cover the corporate communication of the political
priorities of the European Union as far as they are related to the general objectives of this
Regulation.

For the purpose of ensuring a wide dissemination of information about the achievements of
the Funds and the role of the Union therein and to inform potential beneficiaries about
funding opportunities, detailed rules taking account of the size of the operational
programmes in accordance with the principle of proportionality about information and
communication measures, as well as certain technical characteristics of such measures,

should be defined in this Regulation.

In order to ensure that the allocation for each Fund is concentrated on the Union
strategy for smart, sustainable and inclusive growth and the Fund-specific missions
pursuant to their Treaty-based objectives, it is necessary to establish ceilings for the
allocation to technical assistance of the Member State. It is also necessary to ensure that
the legal framework for the programming of technical assistance should facilitate the
creation of streamlined delivery arrangements in a context where Member States

implement multiple Funds in parallel and may comprise several categories of regions.

With a view to strengthening accessibility and transparency of information about funding
opportunities and project beneficiaries, in each Member State a single website or website
portal providing information on all the operational programmes, including the lists of
operations supported under each operational programme, should be made available.

It is necessary to determine the elements for modulating the co-financing rate from the
Funds to priority axis, in particular, to increase the multiplier effect of Union resources. It
is also necessary to establish the maximum rates of co-financing by category of region in
order to ensure respect of the principle of co-financing through an appropriate level of
public or private national support.

It is necessary for Member States to designate a managing authority, a certifying authority
and a functionally independent auditing authority for each operational programme. To
provide flexibility for Member States in the set up of control systems, it is appropriate to
provide the option for the functions of the certifying authority to be carried out by the
managing authority. The Member State should also be allowed to designate intermediate
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(75)

(76)

(77)

(78)

bodies to carry out certain tasks of the managing authority or the certifying authority. The
Member State should in that case lay down clearly their respective responsibilities and

functions.

The managing authority bears the main responsibility for the effective and efficient
implementation of the Funds and the EMFF and thus fulfils a substantial number of
functions related to programme management and monitoring, financial management and

controls as well as project selection. Its responsibilities and functions should be set out.

The certifying authority should draw up and submit to the Commission payment
applications. It should draw up the I accounts, certifying the completeness, accuracy and
veracity of the I accounts and that the expenditure entered in the accounts complies with

applicable Union and national rules. Its responsibilities and functions should be set out.

The audit authority should ensure that audits are carried out on the management and
control systems, on an appropriate sample of operations and on the I accounts. Its
responsibilities and functions should be set out. Audits of declared expenditure should be
carried out on a representative sample of operations in order to enable the results to be
extrapolated. As a general rule, a statistical sampling method should be used in order to
provide a reliable representative sample. Nevertheless, audit authorities may use in duly
justified circumstances a non-statistical sampling method provided that the conditions

laid down in this Regulation are complied with.

In order to take account of the specific organisation of the management and control
systems for the Funds and the EMFF and the need to ensure a proportionate approach,
specific provisions are required for the designation of the managing authority and the
certifying authority. In order to avoid unnecessary administrative burden, the ex ante
verification of compliance with the designation criteria indicated in this Regulation
should be limited to the managing and certifying authority, and, in accordance with the
conditions laid down in this Regulation, no additional audit work should be required
when the system is essentially the same as in the 2007-2013 period. There should be no
requirement to approve the designation by the Commission. However, in order to
increase legal certainty, Member States should have the option to submit the documents
concerning the designation to the Commission subject to certain conditions laid down in

this Regulation. The monitoring of compliance with the designation criteria carried out
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(79)

(80)

(81)

(81a)

on the basis of audit and control arrangements should, where results show non-
compliance with the criteria, give rise to remedial actions, and possible ending of the

designation.

Without prejudice to the Commission’s powers as regards financial control, cooperation
between the Member States and the Commission in this field should be increased and
criteria should be established which allow the Commission to determine, in the context of
its strategy of control of national systems, the level of assurance it should obtain from
national audit bodies.

In addition to common rules on financial management, additional provisions are necessary
for the ERDF, ESF, CF and the EMFF. In particular, with a view to ensuring reasonable
assurance for the Commission prior to the acceptance of accounts, applications for interim
payments should be reimbursed at a rate of 90 % of the amount resulting from applying the
co-financing rate for each priority as laid down in the decision adopting the operational
programme to the eligible expenditure for the priority. The outstanding amounts due
should be paid to the Member States upon acceptance of accounts, provided that the

Commission is able to conclude that the accounts are complete, accurate and true.

| Beneficiaries should receive the support in full no later than 90 days from the date of
submission by the beneficiary of the payment claim, subject to the available funds from
initial and annual pre-financing and from interim payments. The managing authority
may interrupt the deadline where supporting documents are not complete or there is
evidence of irregularity requiring further investigation. Initial and annual pre-financing
I should be foreseen to ensure that Member State have sufficient means to implement
programmes under such arrangements. Annual pre-financing should be cleared each year

with the acceptance of accounts.

To reduce the risk of irregular expenditure being declared, it should be possible for a
certifying authority, without any need for additional justification, to include the amounts
which require further verification in an interim payment application after the

accounting year in which they were entered into its accounting system.
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(82)

(82a)

(84)

(84a)

(85)

(86)

To ensure the appropriate application of the general rules on decommitment, the rules
established for the Funds and the EMFF should detail how the deadlines for
decommitment are established and how the respective amounts are calculated.

In order to apply the requirements of Article 59 of the Financial Regulation® to the
financial management of the Funds and the EMFF, it is necessary to set out procedures
for the preparation, examination and acceptance of accounts which should ensure a
clear basis and legal certainty for these arrangements. In addition, in order to allow a
Member State properly to fulfil its responsibilities, it should be possible for the Member
State to exclude amounts which are the subject of an ongoing assessment of legality and

regularity.

In order to reduce administrative burden on beneficiaries, specific time limits should be
set out during which the managing authorities are obliged to ensure the availability of
documents for operations following submission of expenditure or completion of an
operation. In accordance with the principle of proportionality, the period for keeping the
documents should be differentiated depending on the total eligible expenditure of an

operation.

As accounts are verified and accepted every year, a significant simplification of the
closure procedure should be introduced. The final closure of the programme should
therefore be based only on the documents relating to the final accounting year and the
final implementation report or the latest annual implementation report, without any

need to provide any additional documents.

In order to safeguard the Union's financial interests and provide the means to ensure
effective programme implementation, there should be measures allowing for the
suspension by the Commission of payments at the level of priorities or operational

programme.

It is appropriate to lay down the specific arrangements and procedures for financial

corrections by Member States and by the Commission in respect of the Funds and the

OJ L 298, 26.10.2012, p.1.
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(86a)

(87)

(88)

EMFF in order to provide legal certainty for Member States and respecting the principle

of proportionality.

It is necessary to establish a legal framework which provides robust management and
control systems at national and regional level and an appropriate division of roles and
responsibilities in the context of shared management. The role of the Commission
should therefore be specified and clarified and proportionate rules set out for the

application of financial corrections by the Commission.

The frequency of audits on operations should be proportionate to the extent of the Union's
support from the Funds and the EMFF. In particular, the number of audits carried out
should be reduced where the total eligible expenditure for an operation does not exceed
EUR 200 000 for the ERDF and the CF, and EUR 150 000 for the ESF, and EUR 100
000 for the EMFF. Nevertheless, it should be possible to carry out audits at any time where
there is evidence of an irregularity or fraud, or, following closure of a completed operation,
as part of an audit sample. The Commission should be able to review the audit trail of the
audit authority or take part in on-the-spot audits of the audit authority. Where the
Commission does not obtain the necessary assurance as to the effective functioning of
the audit authority by these means, the Commission should be able to carry out a re-
performance of the audit activity where this is in accordance with internationally
accepted audit standards. In order that the level of auditing by the Commission is
proportionate to the risk, the Commission should be able to reduce its audit work in
relation to operational programmes where there are no significant deficiencies or where the
audit authority can be relied on. In order to reduce the administrative burden on
beneficiaries, specific rules should be introduced to reduce the risk of overlap between
audits of the same operations by various institutions, namely the European Court of

Auditors, the Commission and the audit authority.

In order to supplement and amend certain non-essential elements of this Regulation, the
power to adopt acts in accordance with Article 290 TFEU should be delegated to the
Commission in respect of a code of conduct on the objectives and criteria to support the
implementation of partnership, the supplementing or amending of Sections 4 and 7 of the
Common Strategic Framework, criteria for determining the level of financial correction
to be applied, specific rules concerning purchase of land and combination of technical

assistance for financial instruments, the role, liabilities, and responsibility of bodies
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(89)

(90)

implementing financial instruments, the related selection criteria and products that may
be delivered through financial instruments, the criteria for determining management
costs and fees and the applicable thresholds and certain rules for reimbursement of
capitalised management costs and fees, the management and control of certain financial
instruments set up at national, regional, transnational or cross-border level, the
withdrawal of payments to financial instruments, the establishment of a system of
capitalisation of annual instalments for financial instruments, the technical adjustment of

the flat rate for net revenue generating operations in

the sectors specified in this Regulation as well as the establishment of a flat rate for
certain sectors or subsectors, the methodology for the calculation of discounted net
revenue for net revenue-generating operations, some specific aspects related to PPPs,
the definition of the flat rate applied to indirect costs for grants based on existing methods
and corresponding rates applicable in Union policies, the methodology to be used in
carrying out the quality review of a major project, the criteria for determining the cases
of irregularity to be reported, the data to be provided and the conditions and procedures
to be applied, the data to be recorded and stored within monitoring systems established
by managing authorities, the minimum requirements for audit trails, the scope and
content of audits and the methodology for sampling, the use of data collected during
audits, and the criteria for determining serious deficiencies in the functioning of
management and control systems, for establishing the level of financial correction to be
applied and for applying flat rates or extrapolated financial corrections. It is of particular
importance that the Commission carry out appropriate consultations during its preparatory

work, including at expert level.

The Commission, when preparing and drawing up delegated acts, should ensure a
simultaneous, timely and appropriate transmission of relevant documents to the European

Parliament and to the Council.

The Commission should be empowered to adopt, by means of implementing acts, as
regards all European Structural and Investment Funds, decisions approving the
elements of Partnership Agreements, decisions on the programmes and priorities which
may benefit from the allocation of the performance reserve, annual plans of actions to
be financed from the technical assistance at the initiative of the Commission, and, in the

case of decommitment, decisions to amend decisions adopting programmes; and as
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(91)

(91a)

regards the ERDF, ESF and CF, decisions identifying the regions and Member States
fulfilling the Investment for growth and jobs criteria, decisions setting out the annual
breakdown of commitment appropriations to the Member States, decisions setting out the
amount to be transferred from each Member State’s CF allocation to the Connecting
Europe Facility, decisions setting out the amount to be transferred from each Member
State's Structural Funds allocation for aid for the most deprived people, decisions
whether or not to carry out a financial correction in the case of nhon-compliance with
additionality, decisions adopting and amending operational programmes, decisions on
major projects, and decisions on joint action plans: and as regards the ERDF, ESF, CF
and EMFF, decisions on non-acceptance of the accounts and the amount chargeable if
the accounts were not accepted, decisions suspending payments and decisions on

financial corrections.

In order to ensure uniform conditions for the implementation of this Regulation, the
implementing powers relating to the model to be used when submitting the progress
report, the model of operational programme for the Funds, the format for information on
major projects and methodology to be used in carrying out the cost-benefit analysis, the
model for the joint action plan, the model of the annual and final implementation reports,
the model for the management declaration, the technical specifications for the data to be
recorded and stored within monitoring systems established by managing authorities, the
models for the audit strategy, opinion and annual control report, should be conferred on
the Commission. Those powers should be exercised in accordance with Regulation (EU)
No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerning mechanisms for control by Member

States of the Commission's exercise of implementing powers.*

In order to ensure the necessary input and better involvement of Member States when
the Commission exercises its implementing powers with a regard to this Regulation in
certain particularly sensitive policy areas relating to the ESI Funds and in order to
strengthen the Member States' role in adopting uniform conditions in such areas or
other executive measures with substantial implications or with a potentially significant
impact on either the national economy, the national budget or on the proper functioning

of the public administration of the Member States, the implementing acts relating to the

OJ L 55, 28.2.2011, p. 13.
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methodology for providing information on the support for climate change objectives, the
arrangements to ensure a consistent approach for determining in the performance
framework the milestones and targets for each priority and for assessing the attainment
of the milestones and targets, the nomenclature, based on which the categories of
intervention are to be defined concerning the priority axis in operational programmes,
the technical characteristics of information and communication measures for the
operation and instructions for creating the emblem and the definition of its standard
colours, the model to be used when submitting the financial data to the Commission for

monitoring purposes as well as

the models for payment applications and for the accounts, the format for notification of
the refusal by the Commission of any financial contribution to a major project, the terms
and conditions of the electronic data exchange to be established for official exchanges of
information between the Member States and the Commission, including the information
concerning Member States' responsibilities, the model for the report and the opinion of
the independent audit body in connection with the designation procedures of the
managing authorities and, where appropriate, of the certifying authorities, the technical
specifications of the management and control system, the detailed arrangements for the
transfer and management of programme contributions with regard to certain financial
instruments, the models to be used when submitting additional information concerning
financial instruments with the applications for payments to the Commission, the models
to be used when reporting on financial instruments to the Commission, should be
adopted in accordance with the examination procedure as established in Article 5 of
Regulation (EU) No 182/2011.

(91b) For certain implementing acts to be adopted in accordance with the examination procedure
as established in Article 5 of Regulation (EU) No 182/2011 the potential impact and
implications are of such high significance to Member States that an exception is justified
from the general rule. According to the exception, where no opinion is delivered by the
committee, the Commission should not adopt the draft implementing act. These
implementing acts relate to setting out the methodology for providing information on the
support for climate change objectives; determining the methodology for milestones with
regard to performance framework; establishing the standard terms and conditions in
relation to financial instruments; adopting the template for the funding agreement
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concerning the joint uncapped guarantee and securitization financial instruments in
favour of SMEs; laying down the modalities of the transfer and management of
programme contributions with regard to certain financial instruments; establishing the
model to be used when reporting on financial instruments to the Commission; determining
the nomenclature, based on which the categories of intervention can be defined concerning
the priority axis in operational programmes; establishing the technical characteristics of
information and communication measures for the operation and instructions for creating
the emblem and the definition of its standard colours; laying down the technical
specifications of recording and data-storing in relation to the management and control
system. The third subparagraph of Article 5(4) of Regulation (EU) No 182/2011 should
therefore apply to these implementing acts.

(92) This Regulation replaces Council Regulation (EC) No 1083/2006 of 11 July 2006 laying
down general provisions on the European Regional Development Fund, the European
Social Fund and the Cohesion Fund || *. That Regulation should therefore be repealed.
Nevertheless, this Regulation should not affect the continuation or modification of the
projects concerned, until their closure, or of assistance approved by the Commission on
the basis of Regulation (EC) No 1083/2006 or any other legislation applying to that
assistance on 31 December 2013. Applications made under Council Regulation (EC) No
1083/2006 should therefore remain valid. Special transitional rules should be also laid
down by way of derogation from article 59(1)b of Council Regulation (EC) No
1083/2006 as to when a managing authority can continue to carry out the functions of
the certifying authority for operational programmes, implemented under the previous
legislative framework, for the use of Commission assessment in accordance with Article
73(3) of the Council Regulation (EC) No 1083/2006 when applying article 113(5) and

concerning the approval procedure of major projects under Article 92bis(1) point a.

(93) Since the objective of this Regulation, namely to strengthen economic, social and

territorial cohesion cannot be sufficiently achieved by the Member States by reason of the

! OJ L 210, 31.7.20086, p. 25.
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extent of the disparities between the levels of development of the various regions and the
backwardness of the least favoured regions and the limit on the financial resources of the
Member States and regions and can therefore be better achieved at Union level, the Union
may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5
of the Treaty on European Union. In accordance with the principle of proportionality, as set
out in that Article, this Regulation does not go beyond what is necessary in order to achieve

those objectives.

(93a) In order to allow for the prompt application of the measures envisaged, this Regulation
should enter into force on the day following that of its publication in the Official Journal

of the European Union,
HAVE ADOPTED THIS REGULATION:

PART ONE
SUBJECT-MATTER AND DEFINITIONS

Article 1

Subject-matter

This Regulation lays down the common rules applicable to the European Regional Development
Fund (ERDF), the European Social Fund (ESF), the Cohesion Fund (CF), the European Agricultural
Fund for Rural Development (EAFRD) and the European Maritime and Fisheries Fund (EMFF),
which are operating under a common framework (hereinafter referred to as the ‘European
Structural and Investment Funds’). It also defines the provisions necessary to ensure the
effectiveness of the European Structural and Investment Funds and their coordination with one

another and with other Union instruments. The common rules are set out in Part Two.

Part Three of this Regulation lays down the general rules governing the ERDF, the ESF (together
referred to as the 'Structural Funds') and the CF concerning the tasks, priority objectives and
organisation of the Structural Funds and the CF (the 'Funds'), the criteria for Member States and
regions to be eligible for support from the European Structural and Investment Funds, the

financial resources available and the criteria for their allocation.

Part Four of this Regulation lays down general rules applicable to the Funds and the EMFF on

management and control, financial management, accounts and financial corrections.
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The rules set out in this Regulation apply without prejudice to the provisions laid down in
Regulation (EU) No .../2013 of the European Parliament and of the Council on the financing,
management and monitoring of the common agriculture policy (hereinafter referred as the 'CAP’
Regulation) and to the specific provisions laid down in the following Regulations in accordance

with the last sub-paragraph of this Article:

(@8] Regulation (EU) No .../2013 of the European Parliament and of the Council on the
European Regional Development Fund and repealing Regulation (EC) No 1080/2006" (the
'ERDF Regulation’);

@) Regulation (EU) No .../2013 of the European Parliament and of the Council on the
European Social Fund and repealing Regulation (EC) No 1081/20067 (the 'ESF

Regulation’);

(€)) Regulation (EU) No .../2013 of the European Parliament and of the Council establishing a
Cohesion Fund and repealing Regulation (EC) No 1084/2006° (the 'CF Regulation’);

4) Regulation (EU) No .../2013 of the European Parliament and of the Council on European

territorial cooperation* (the 'ETC Regulation");

(5) Regulation (EU) No .../2013 of the European Parliament and of the Council on the
European Agricultural Fund for Rural Development and repealing Regulation (EC) No
1698/2005° (the 'EAFRD Regulation’); and

(6) Regulation (EU) No .../2013 of the European Parliament and of the Council on the
European Maritime and Fisheries Fund and repealing Regulation (EC) No 1198/2006° (the
'EMFF Regulation’).

Part Two of this Regulation shall apply to all the ESI Funds except when it explicitly allows for
derogations. Parts Three and Four of this Regulation shall establish complementary rules to Part

1

2

3 oJL,,p..
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Two that apply respectively to the Funds and to the Funds and the EMFF and may explicitly
allow for derogations in the Fund-specific Regulations concerned. The Fund-specific
Regulations may establish complementary rules to Part Two for the ESI Funds, to Part Three for
the Funds and to Part Four for the Funds and the EMFF. The complementary rules in the
Fund-specific Regulations shall not be contradictory to Parts Two, Three or Four. In case of
doubt about the application between provisions, Part Two of this Regulation shall prevail over
the Fund-specific rules, and Parts Two, Three and Four of this Regulation shall prevail over the

Fund-specific Regulations.

Article 2

Definitions

For the purposes of this Regulation, the following definitions shall apply:

(1) 'Union strategy for smart, sustainable and inclusive growth' means the targets and shared
objectives guiding the action of Member States and the Union set outl in the Conclusions
adopted by the European Council of 17 June 2010 as Annex | (New European Strategy for
Jobs and Growth, EU Headline Targets), Council Recommendation of 13 July 2010 on
broad guidelines for the economic policies of the Member States and the Union* and
Council Decision of 21 October 2010 on guidelines for the employment policies of the
Member States?, and any revision of such targets and shared objectives.

(2a) 'A strategic policy framework" consists of a document or several documents at national
or regional level, which set out a limited number of coherent priorities established on the
basis of evidence and a timeframe for their implementation and which may include a

monitoring mechanism;

(2b) ‘Smart specialisation strategy’ means the national or regional innovation strategies
which set priorities in order to build competitive advantage by developing and matching
research and innovation own strengths with business needs to address emerging

opportunities and market developments in a coherent manner, while avoiding

! OJ L 191, 23.7.2010, p. 28.
2 OJ L 308, 24.11.2010, p. 46.
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(%)

(6)

(7)

(72)

(8)

(9)

duplication and fragmentation of efforts, and which may take the form of or are
included in a national or a regional research and innovation (R&I) strategic policy

framework;

'Fund-specific rules' means the provisions laid down in or established on the basis of Part
Three or Part Four of this Regulation or a specific or generic regulation governing one or
more of the European Structural and Investment Fundsl listed in the fourth paragraph of
Article 1;

‘programming’ means the process of organisation, decision-making and allocation of
financial resources in several stages, with the involvement of partners in accordance with
Article 5, intended to implement, on a multi-annual basis, the joint action by the Union and
the Member States to achieve the objectives of the Union strategy for smart, sustainable

and inclusive growth;

‘programme’ means ‘operational programme’ referred to in Part Three or Part Four of this
Regulation and in the EMFF Regulation, and ‘rural development programme’ referred to in
the EAFRD Regulation;

‘programme area’ means a geographical area covered by a specific programme or, in the
case of a programme covering more than one category of region, the geographical area

corresponding to each separate category of region;

‘priority’ in Parts Two and Four of this Regulation means the *priority axis’ referred to in
Part Three of this Regulation for ERDF, ESF and CF and the ‘Union priority’ referred to
in the EMFF Regulation and in the EAFRD Regulation;

‘operation’ means a project, contract, action or group of projects selected by the managing
authorities of the programmes concerned, or under their responsibility, contributing to the
objectives of the priority or priorities to which it relates; in the context of financial
instruments, the operation is constituted by the financial contributions from a programme
to financial instruments and the subsequent financial support provided by these financial

instruments;
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(10)

(10a)

(11)

(12)

(13)

(14)

'beneficiary’ means a public or private body as well as, only for the purposes of the
EAFRD and EMFF Regulations, a natural person, responsible for initiating or initiating
and implementing operations; in the context of State aid schemes (as defined in article
2(12) of this regulation), the term 'beneficiary' means the body which receives the aid; in
the context of financial instruments under Title 1V of Part 11 of this Regulation, the term
'beneficiary’ means the body that implements the financial instrument or the fund of funds

as applicable;

'Financial instruments': the definitions of financial instruments as laid down in the
Financial Regulation shall apply mutatis mutandis to ESI Funds, except where

otherwise provided in this Regulation;

‘final recipient’ means a legal or natural person that receives financial support from a

financial instrument;

‘State aid' means aid falling under Article 107(1) of the Treaty which shall be deemed for
the purposes of this Regulation also to include de minimis aid within the meaning of
Commission Regulation (EC) No 1998/2006 of 15 December 2006 on the application of
Articles 87 and 88 of the Treaty to de minimis aid*, Commission Regulation (EC)

No 1535/2007 of 20 December 2007 on the application of Articles 87 and 88 of the EC
Treaty to de minimis aid in the sector of agricultural production? and Commission
Regulation (EC) No 875/2007 of 24 July 2007 on the application of Articles 87 and 88 of
the EC Treaty to de minimis aid in the fisheries sector and amending Regulation (EC)

No 1860/2004°;

‘completed operation' means an operation that has been physically completed or fully
implemented and in respect of which all related payments have been made by beneficiaries

and the corresponding public contribution has been paid to the beneficiaries;

‘public expenditure’ means any public contribution to the financing of operations whose
origin is the budget of national, regional or local public authorities, the budget of the Union

related to the European Structural and Investment Funds, the budget of public law bodies

OJ L 379, 28.12.2006, p. 5.
OJ L 337, 21.12.2007, p. 35.
OJ L 193, 25.7.2007, p. 6.
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(15)

(16)

17

(18)

(20)

(21)

or the budget of associations of public authorities or public law bodies and, for the
purpose of determining the co-financing rate for ESF programmes, may include any

financial resources collectively constituted by emplowers and workers;

‘public law body' means any body governed by public law in the meaning of Article 1(9) of
Directive 2004/18/EC of the European Parliament and of the Council* and any European
grouping of territorial cooperation (EGTC) established in accordance with Regulation (EC)
No 1082/2006 of the European Parliament and of the Council®, regardless of whether the
relevant national implementing provisions consider the EGTC a public law body or a

private law body;

‘document’ means a paper or an electronic medium bearing information relevant in the

framework of this Regulation;

'intermediate body' means any public or private body which acts under the responsibility of
a managing or certifying authority, or which carries out duties on behalf of such an

authority vis-a-vis beneficiaries' implementing operations;

‘community-led local development strategy' means a coherent set of operations to meet
local objectives and needs, which contributes to meeting the Union strategy for smart,
sustainable and inclusive growth, and which is designed and implemented by a local

action group;

'Partnership Agreement’ means the document prepared by the Member State with the
involvement of partners in line with the multi-level governance approach, which sets out
the Member State's strategy, priorities and arrangements for using the European
Structural and Investment Funds in an effective and efficient way to pursue the Union
strategy for smart, sustainable and inclusive growth, and which is approved by the
Commission following assessment and dialogue with the Member State;

‘category of regions' means the categorisation of regions as 'less developed regions',

‘transition regions' or 'more developed regions' according to Article 82(2);

OJ L 134, 30.4.2004, p. 114.

16268/13 JG/psc 48

DQPG EN



(22)

(23)

(23a)

(23b)

(23c)

(23d)

(24)

(25)

'request for payment' means a payment application or declaration of expenditure submitted

by the Member State to the Commission;

'EIB' means the European Investment Bank, the European Investment Fund or any

subsidiary of the European Investment Bank;

'PPP operation' means an operation which is implemented or intended to be
implemented under a public-private-partnership structure;

'Public private partnerships' (PPPs) are forms of cooperation between public bodies and
the private sector, which aim to improve the delivery of investments in infrastructure
projects or other types of operations delivering public services through risk sharing,

pooling of private sector expertise or additional sources of capital;

‘escrow account' means a bank account covered by a written agreement between the
managing authority (or an intermediate body) and the body implementing a financial
instrument, or in the case of a PPP operation a written agreement between the public
body beneficiary and the private partner approved by the managing authority (or an
intermediate body), set up specifically to hold funds to be paid out after the eligibility
period, exclusively for the purposes foreseen in Article 36(1)(c), Article 36(2), Article
36(2) bis and Article 54/C of this Regulation, or a bank account set up on terms

providing equivalent guarantees on the payments out of the fund;

'fund of funds’ means a fund set up with the objective to contribute support from
programme(s) to several bodies implementing financial instruments. Where financial
instruments are implemented through a fund of funds, the body implementing the fund

of funds shall be considered the only beneficiary in the meaning of Article 2(8);

'SME' means a micro, small or medium sized enterprise as defined in Commission

Recommendation 2003/361/EC, or subsequent amendments thereof;

‘accounting year', means, for the purposes of Part Three and Part Four, the period from 1
July to 30 June, except for the first accounting year, in respect of which it means the period
from the start date for eligibility of expenditure until 30 June 2015. The final accounting
year shall be from 1 July 2023 to 30 June 2024;

OJ L 210, 31.7.2006, p. 19.
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(26)

(26a)

(26b)

(26¢)

(264)

(26e)

(26f)

‘financial year', means, for the purposes of Part Three and Part Four, the period from 1

January to 31 December;

'macroregional strategy' is an integrated framework endorsed by the European Council,
which may be supported by the European Structural and Investment Funds among
others, to address common challenges faced by a defined geographical area relating to
Member States and third countries located in the same geographical area which thereby
benefit from strengthened cooperation contributing to achievement of economic, social

and territorial cohesion;

'sea basin strategy’ means a structured framework of cooperation in respect to a given
geographical area, developed by European Institutions, Member States, their regions
and where appropriate third countries sharing a sea basin; the strategy takes into

account the geographic, climatic, economic and political specificities of the sea basin;

"applicable ex ante conditionality’ means a concrete and precisely pre-defined critical
factor, which is a prerequisite for and has a direct and genuine link to and direct impact
on the effective and efficient achievement of the specific objective for an investment
priority or a Union priority;

'A specific objective' is the result to which an investment priority or Union priority shall
contribute in a specific national or regional context through actions or measures

undertaken within a priority;

'Relevant country-specific recommendations adopted in accordance with Article 121(2)"
of the Treaty on the Functioning of the European Union and ‘relevant Council
recommendations adopted in accordance with article 148(4) of the Treaty on the
Functioning of the European Union' mean recommendations relating to structural
challenges which it is appropriate to address through multiannual investments that fall
directly within the scope of the European Structural and Investment Funds as set out in

the Fund-specific Regulations;

"irregularity’ means any breach of a provision of Union law or national law relating to
its application resulting from an act or omission by an economic operator involved in the
implementation of the European Structural and Investment Funds, which has, or would

have, the effect of prejudicing the general budget of the Union by charging an
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(269)

(26h)

unjustified item of expenditure to the general budget. Economic operator means any
natural or legal person or other entity taking part in the implementation of assistance
from the European Structural and Investment Funds, with the exception of a Member

State exercising its prerogatives as a public authority;

'systemic irregularity’ means any irregularity, that may be of a recurring nature, with a
high probability of occurrence in similar types of operations, which results from a
serious deficiency in the effective functioning of a management and control system,
including a failure to establish appropriate procedures in accordance with this

Regulation and the Fund-specific rules;

'Serious deficiency in the effective functioning of a management and control system’
means, for the purposes of implementation of the Funds and the EMFF under Part
Four, a deficiency for which substantial improvements in the system are required, which
expose the Funds and the EMFF to significant risk of irregularities, and whose
existence is not compatible with an unqualified audit opinion on the functioning of the

management and control system.

Article 2a

Calculation of time limits for Commission decisions

Where pursuant to Articles 15(2) and (3), 25(3), 26 (2), 26(3), 92(2), 96(2), and 97(3), a time limit

is set for the Commission to adopt or amend a decision, by means of an implementing act, the

time limit shall not include the period which starts on the day following the date on which the

Commission has sent its observations to the Member State and lasts until the Member State has

responded to the observations.

PART TWO
COMMON PROVISIONS APPLICABLE TO ESI FUNDS

TITLE |
Principles of Union support for the ESI Funds
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Article 4

General principles

1.  The European Structural and Investment Funds shall provide support, through
multi-annual programmes, which complements national, regional and local intervention to
deliver the Union strategy for smart, sustainable and inclusive growth as well as the Fund-
specific missions pursuant to their Treaty-based objectives, including economic, social
and territorial cohesion taking account of the relevant Integrated Guidelines and the
relevant country-specific recommendations adopted in accordance with Article 121(2) of
the Treaty on the Functioning of the European Union and the relevant Council
recommendations adopted in accordance with article 148(4) of the Treaty on the
Functioning of the European Union and where appropriate at national level, the

national reform programme.

2. The Commission and the Member States shall ensure, taking account of the specific
context of each Member State, that support from the European Structural and
Investment Funds is consistent with the relevant policies, horizontal principles in
accordance with Articles 5, 7 and 8 and priorities of the Union and complementary to

other instruments of the Union.

3. Support from the European Structural and Investment Funds shall be implemented in
close cooperation between the Commission and the Member States in accordance with the
principle of subsidiarity.

4 Member States, at the appropriate territorial level, in accordance with their institutional,
legal and financial framework, and the bodies designated by them for that purpose shall
be responsible for preparing and implementing programmes and carrying out their tasks,
in partnership with the relevant partners referred to in Article 5, in compliance with this
Regulation and the Fund-specific rules | .

5. Arrangements for the implementation and use of the European Structural and Investment
Funds, and in particular the financial and administrative resources required for the
preparation and implementation of the European Structural and Investment Funds, in
relation to the monitoring, reporting, evaluation, management and control shall respect the
principle of proportionality having regard to the level of support allocated and shall take
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10.

into account the overall aim of reducing administrative burden for bodies involved in the

management and control of the programmes.

In accordance with their respective responsibilities, the Commission and the Member
States shall ensure coordination among the European Structural and Investment Funds,
and with other relevant Union policies, strategies and instruments, including those in the

framework of the Union's external action.

The part of the Union budget allocated to the European Structural and Investment Funds
shall be implemented within the framework of shared management between the Member
States and the Commission, in accordance with Article 59(b) of the Financial Regulation,
with the exception of the amount of the CF transferred to the Connecting Europe Facility
referred to in Article 84(4), innovative actions at the initiative of the Commission under
Article 8 (ex-9) of the ERDF Regulation, I technical assistance at the initiative of the
Commission and the support managed under Titles VI and VIII of the EMFF

Regulation.

The Commission and the Member States shall apply the principle of sound financial

management in accordance with Article 30 of the Financial Regulation.

The Commission and the Member States shall ensure the effectiveness of the European
Structural and Investment Funds during preparation and implementation, in relation to

monitoring, reporting and evaluation.

The Commission and the Member States shall carry out their respective roles in relation to
the European Structural and Investment Funds with the aim of reducing the

administrative burden for beneficiaries.

Article 5

Partnership and multi-level governance

For the Partnership Agreement and each programme respectively, a Member State shall in
accordance with their institutional and legal framework organise a partnership with the
competent regional and local authorities. The partnership shall also include the

following partners:

() competent urban | and other public authorities;
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(b) economic and social partners; and

(c) relevant bodies representing civil society, including environmental partners, non-
governmental organisations, and bodies responsible for promoting social inclusion,

gender equality and non-discrimination.

In accordance with the multi-level governance approach, the partners referred to in
paragraph 1 shall be involved by Member States in the preparation of Partnership
Agreements and progress reports throughout the preparation and implementationl of
programmes, including participation in the monitoring committees for programmes in

accordance with Article 42.

The Commission shall be empowered to adopt delegated act in accordance with Article
142 to provide for a European code of conduct in order to support and facilitate Member
States in the organisation of the partnership in accordance with paragraphs 1 and 2.
The code of conduct shall set out the framework, within which the Member States in
accordance with their institutional and legal framework as well as their national and
regional competences, shall pursue the implementation of partnership | . The code of
conduct, while fully respecting the principles of subsidiarity and proportionality, shall

lay down the following elements:

(a) the main principles for transparent procedures to be followed for the identification
of the relevant partners including, where appropriate, their umbrella organisations
in order to facilitate Member States to designate the most representative relevant

partners, in accordance with their institutional and legal framework;

(b) the main principles and best practices as regards the involvement of the different
categories of relevant partners, as set out in paragraph 1, in the preparation of the
Partnership Agreement and programmes, the information to be provided on their

involvement, as well as at the various stages of implementation;

(c) the best practices as regards the formulation of the rules of membership and
internal procedures of monitoring committees to be decided, as appropriate, by the
Member States or the monitoring committees of programmes in accordance with

the relevant provisions of this Regulation and the Fund-specific rules;
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3a.

3b.

(d) the main objectives and best practices in cases where the managing authority
involves the relevant partners in the preparation of calls for proposals and in
particular the best practices to avoid potential conflicts of interest in cases where
relevant partners may be potential beneficiaries, and for the involvement of the
relevant partners in the preparation of progress reports and in relation to
monitoring and evaluation of programmes in accordance with the relevant

provisions of this Regulation and the fund-specific rules;

(e) the indicative areas, themes and best practices in order that the competent
authorities of the Member States may use the European Structural and Investment
Funds including technical assistance in strengthening the institutional capacity of
relevant partners in accordance with the relevant provisions of this Regulation and

the fund-specific rules;
(f)  the role of the Commission in the dissemination of good practices;

(g) the main principles and best practices that will facilitate the Member States’

assessment of the implementation of partnership and its added value.

The provisions of the code of conduct shall not in any way contradict the relevant

provisions of this Regulation or the Fund specific rules.

The Commission shall notify the delegated act on the European code of conduct on
Partnership, adopted in accordance with Article 142 and as set out in paragraph 3,
simultaneously to the European Parliament and to the Council within four months of
the adoption of this Regulation. The delegated act cannot specify an earlier day for its

entry into force than the day of its adoption after the entry into force of this Regulation.

In the application of this Article, an infringement of any obligation imposed on Member
States either by this Article of the Regulation or by the delegated act, adopted in
accordance with Article 5(3), cannot constitute an irregularity leading to a financial

correction pursuant to Article 77 of this Regulation.

At least once a year, for each European Structural and Investment Fund, the Commission

shall consult the organisations which represent the partners at Union level on the

16268/13 JG/psc 55

DQPG EN



implementation of support from the European Structural and Investment Funds and shall

report to the European Parliament and the Council on the outcome.

Article 6

Compliance with Union and national law

Operations supported by the European Structural and Investment Funds shall comply with

applicable Union law and the national law relating to its application (*applicable law’).

Article 7

Promotion of equality between men and women and non-discrimination

The Member States and the Commission shall ensure that equality between men and women and the
integration of gender perspective are taken into account and promoted throughout the preparation

and implementation, in relation to monitoring, reporting and evaluation of programmes.

The Member States and the Commission shall take appropriate steps to prevent any discrimination based
on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation during the
preparation and implementation of programmes. In particular, accessibility for persons with disabilities

shall be taken into account throughout the preparation and implementation of programmes.

Article 8

Sustainable development

The objectives of the European Structural and Investment Funds shall be pursued in the
framework of sustainable development and the Union's promotion of the aim of preserving,
protecting and improving the environment, as set out in Article 11 and Article 191(1) of the Treaty,
taking into account the polluter pays principle.

The Member States and the Commission shall ensure that environmental protection requirements,
resource efficiency, climate change mitigation and adaptation, biodiversity, disaster resilience and
risk prevention and management are promoted in the preparation and implementation of Partnership
Agreements and programmes. Member States shall provide information on the support for climate
change objectives using the methodology based on the categories of intervention, focus areas or
measures as appropriate for each Fund. This methodology shall consist of assigning a specific
weighting to the support provided under the European Structural and Investment Funds at a

level which reflects the extent to which such support makes a contribution to climate change
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mitigation and adaptation goals. The specific weighting assigned shall be differentiated on the
basis of whether the support makes a significant or a moderate contribution towards climate
change objectives. Where the support does not contribute towards these objectives or the
contribution is insignificant, a weighting of zero shall be assigned. In the case of the ERDF, the
ESF and the CF weightings shall be attached to categories of intervention established within the
nomenclature adopted by the Commission In the case of the EAFRD the weightings shall be
attached to focus areas set out in the EAFRD Regulation and in the case of the EMFF to

measures set out in the EMFF Regulation.

The Commission shall set out uniform conditions for each of the ESI Funds for the application of
this methodology by means of an implementing act. The implementing act shall be adopted in

accordance with the examination procedure referred to in Article 143(3).

TITLE I
STRATEGIC APPROACH

CHAPTER I
Thematic objectives for the European Structural and Investment Funds and Common Strategic

Framework

Article 9

Thematic objectives

Each European Structural and Investment Fund, in order to contribute to the Union strategy for
smart, sustainable and inclusive growth as well as the Fund-specific missions pursuant to their
Treaty-based objectives, including economic, social and territorial cohesion shall support the

following thematic objectives:

(@8] strengthening research, technological development and innovation;
2 enhancing access to, and use and quality of, information and communication technologies;
3) enhancing the competitiveness of small and medium-sized enterprises, the agricultural

sector (for the EAFRD) and the fisheries and aquaculture sector (for the EMFF);

4 supporting the shift towards a low-carbon economy in all sectors;
(5) promoting climate change adaptation, risk prevention and management;
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(6)
(7)
(8)
9)
(10)

11)

preserving and protecting the environment and promoting resource efficiency;
promoting sustainable transport and removing bottlenecks in key network infrastructures;
promoting sustainable and quality employment and supporting labour mobility;
promoting social inclusion, combating poverty and any discrimination;

investing in education, training and vocational training for skills and lifelong learning;

enhancing institutional capacity of public authorities and stakeholders and an efficient

public administration.

Thematic objectives shall be translated into priorities specific to each of the European Structural

and Investment Funds and set out in the Fund-specific rules.

la.

1b.

Article 10

Common Strategic Framework

In order to promote the harmonious, balanced and sustainable development of the Union, a
Common Strategic Framework shall establish strategic guiding principles to facilitate the
programming process and the sectoral and territorial coordination of Union intervention
under the European Structural and Investment Funds and with other relevant Union
policies and instruments in line with the objectives and targets of the Union strategy for
smart, sustainable and inclusive growth taking into account the key territorial challenges

for different types of territories.

The strategic guiding principles as set out in the Common Strategic Framework shall be
established within the purpose and the scope of the assistance provided by each
European Structural and Investment Fund, as well as the rules governing the operation
of each European Structural and Investment Fund, as defined in this Regulation and
the Fund-specific rules. It shall also not impose additional obligations to Member States
beyond those set out within the framework of the relevant sectoral Union policies.

The Common Strategic Framework shall facilitate the preparation of the Partnership
Agreement and programmes in accordance with the principles of proportionality and
subsidiarity and taking into account the national and regional competences to decide on

the specific and adequate policy and coordination measures.
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Article 11

Content

The Common Strategic Framework shall establish:

(@)

(aa)

(b)

(©

(d)

mechanisms for ensuring the contribution of the European Structural and Investment
Funds to the Union’s Strategy for smart, sustainable and inclusive growth and
coherence and consistency of the programming of the European Structural and
Investment Funds with the relevant country-specific recommendations adopted in
accordance with Article 121(2) of the Treaty on the Functioning of the European Union
and the relevant Council recommendations adopted in accordance with 148(4) of the
Treaty on the Functioning of the European Union and where appropriate at national

level, the national reform programmes;

arrangements to promote the integrated use of the European Structural and Investment

Funds;

the arrangements for coordination between the European Structural and Investment
Funds and other relevant Union policies and instruments, including external instruments

for cooperation;

horizontal principles and cross-cutting policy objectives for the implementation of the

European Structural and Investment Funds;

the arrangements to address the key territorial challenges for urban, rural, coastal and
fisheries areas, the demographic challenges of regions or specific needs of geographical
areas which suffer from severe and permanent natural or demographic handicaps as
referred to in Article 174 of the Treaty on the Functioning of the European Union, and
the specific challenges of outermost regions as defined in Article 349 of the Treaty on

the Functioning of the European Union;

) priority areas for cooperation activities for the European Structural and Investment
Funds, where appropriate, taking account of macro-regional and sea basin strategies.
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Article 12

I Review

The ]| Common Strategic Framework is set out in Annex I to this Regulation.

Where there are major changes in the social and economic situation in the Union or in the Union
strategy for smart, sustainable and inclusive growth, the Commission may submit a proposal to
review the Common Strategic Framework, or the European Parliament or the Council, acting in
accordance with Articles 225 or 241 of the Treaty on the Functioning of the European Union

respectively, may request the Commission to submit such a proposal.

The Commission shall be empowered to adopt delegated acts in accordance with Article 142 in
order to supplement or amend Sections 4 (Coordination and synergies between European
Structural and Investment Funds and other Union policies and instruments) and 7 (Cooperation
activities) of the Common Strategic Framework set out in Annex | where it is necessary to take
account of changes in the Union policies or instruments referred to in Section 4 or changes in
the cooperation activities referred to in Section 7, or to take account of the introduction of new

Union policies, instruments or cooperation activities.

Article 12a

Guidance for beneficiaries

1. The Commission shall prepare guidance on how to effectively access and use the ESI
Funds, and how to exploit complementarities with other instruments of relevant Union

policies.

2. The guidance shall be drawn up by 30 June 2014 and shall provide for each thematic
objective an overview of the available relevant instruments at Union level with detailed
sources of information, examples of good practices to combine available funding

instruments within and across policy areas, a description of relevant authorities and
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4a.

bodies involved in the management of each instrument, a checklist for potential

beneficiaries to help them to identify the most appropriate funding sources.

The guidance shall be made public on the websites of the relevant Directorate Generals
of the Commission. The Commission and managing authorities acting in accordance
with the fund specific rules, in cooperation with the Committee of the Regions, shall

ensure dissemination of the guidance to potential beneficiaries.

CHAPTER II
Partnership Agreement

Article 13

Preparation of the Partnership Agreement

Each Member State shall prepare a Partnership Agreement for the period from 1 January
2014 to 31 December 2020.

The Partnership Agreement shall be drawn up by Member States in cooperation with the
partners referred to in Article 5. The Partnership Agreement shall be prepared in dialogue
with the Commission. The Member States shall draw up the Partnership Agreement
following transparent procedures in relation to the public, in accordance with their

institutional and legal framework.

The Partnership Agreement shall cover all support from the European Structural and
Investment Funds in the Member State concerned.

Each Member State shall submit its Partnership Agreement to the Commission within 4

months of the entry into force of this Regulation.

Where one or more of the Fund-specific Regulations for the ESI Funds does not enter
into force or is not expected to enter into force within two months of the entry into force
of this Regulation, the Partnership Agreement submitted by the Member State referred
to in paragraph 4 shall not be required to contain the elements referred to in Article 14
(2) (a) (i), (iii), (iv) and (vi) for the ESI Fund affected by such a delay in the entry into

force of the Fund-specific Regulation.
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Article 14

Content of the Partnership Agreement

1. The Partnership Agreement shall set out:

(@)

arrangements to ensure alignment with the Union strategy for smart, sustainable and

inclusive growth as well as the Fund specific missions pursuant to their Treaty-

based objectives, including economic, social and territorial cohesion, including:

(i)

(i)

(iii)

(iv)

(vi)

(vii)

an analysis of disparities, development needs, and growth potentials with
reference to the thematic objectives and the territorial challenges and taking
account of the national reform programme, where appropriate, and relevant
country-specific recommendations adopted in accordance with Article 121(2)
of the Treaty on the Functioning of the European Union andl relevant
Council recommendations adopted in accordance with Article 148(4) of the

Treaty on the Functioning of the European Union;

a summaryl of the ex ante evaluations of the programmes or key findings of
the ex ante evaluations of the Partnership Agreement where undertaken by

the Member State at its own initiative;

selected thematic objectives, and for each of the selected thematic objectives a
summary of the main results expected for each of the European Structural and

Investment Funds;

the indicative allocation of support by the Union by thematic objective at
national level for each of the European Structural and Investment Funds, as
well as the total indicative amount of support foreseen for climate change

objectives;

the application of horizontal principles and policy objectives for the

implementation of the European Structural and Investment Funds;

the list of the programmes under the ERDF, the ESF and the CF, except those

under the European territorial cooperation goal, and of the programmes of the
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(b)

(©)

EAFRD and the EMFF, with the respective indicative allocations by European
Structural and Investment Fund and by year;

(viia) information on the allocation related to the performance reserve, broken
down by ESI Fund and, where appropriate, by category of region, and on
the amounts excluded for the purpose of calculating the performance reserve
based on Article 18;

arrangements to ensure effective implementation of the European Structural and

Investment Funds, including:

(i) the arrangements, in line with the institutional framework of the Member
States, that ensure coordination between the European Structural and
Investment Funds and other Union and national funding instruments and with
the EIB;

(i) the information required for ex ante verification of compliance with the rules

on additionality as they are defined in Part Three of this Regulation;

(ila) a summary of the assessment of the fulfilment of applicable ex ante
conditionalities in accordance with Article 17 and Annex (xx) at national
level and of the actions to be taken, the responsible bodies and the timetable

for their implementation, where ex ante conditionalities are not fulfilled;

(iib) the methodology and mechanisms to ensure consistency in the functioning of

the performance framework in accordance with Article 19;

(iic) an assessment of whether there is a need to reinforce the administrative
capacity of the authorities involved in the management and control of the
programmes and, where appropriate, beneficiaries as well as, where

necessary, a summary of actions to be taken for this purpose;

(iid) a summary of the actions planned in the programmes, including indicative
timetable to achieve a reduction in the administrative burden for

beneficiaries;

arrangements for the partnership principle as referred in Article 5;
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(ca) an indicative list of partners and a summary of the actions taken to involve those

partners as referred to in Article 5 and their role in the preparation of the

Partnership Agreement and the progress report as defined in Article 46 of this

Regulation.

la. The Partnership Agreement shall also indicate:

(@)

(b)

an integrated approach to territorial development supported by the European

Structural and Investment Funds or a summary of the integrated approaches to

territorial development based on the content of the programmes, setting out:

(i)

(i)

(iii)

(iv)

the arrangements to ensure an integrated approach to the use of the
European Structural and Investment Funds for the territorial development of
specific sub-regional areas, in particular the implementation arrangements
for Articles 28, 29 and ex-99 accompanied, by the principles for identifying
the urban areas where integrated actions for sustainable urban development

are to be implemented;

the main priority areas for cooperation under the European Structural and
Investment Funds, taking account, where appropriate, of macro-regional

strategies and sea basin strategies;

where appropriate, an integrated approach to address the specific needs of
geographical areas most affected by poverty or of target groups at highest
risk of discrimination or social exclusion, with special regard to marginalised
communities, persons with disabilities, long term unemployed and young

people not in employment, education or training;

where appropriate, an integrated approach, to address demographic
challenges of regions or specific needs of geographical areas which suffer by
severe and permanent natural or demographic handicaps, as defined in
Article 174 of the Treaty;

arrangements to ensure efficient implementation of the European Structural and

Investment Funds, including:
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2a.

3.

An assessment of the existing systems for electronic data exchange, and a
summary of the actions planned to gradually permit all exchanges of information
between beneficiaries and authorities responsible for management and control of

programmes to be carried out by electronic data exchange.

Article 15

Adoption and amendment of the Partnership Agreement

The Commission shall assess the consistency of the Partnership Agreement with this
Regulation taking account of the national reform programme, where appropriate, and
the relevant country-specific recommendations adopted in accordance with Article
121(2) of the Treaty on the Functioning of the European Union and relevant Council
recommendations adopted in accordance with article 148 (4) of the Treaty on the
Functioning of the European Union, as well as of the ex-ante evaluations of the
programmes, and shall make observations within three months of the date of submission by
the Member State of the Partnership Agreement. The Member State shall provide all
necessary additional information and, where appropriate, shall revise the Partnership

Agreement.

The Commission shall adopt a decision, by means of implementing acts, approving the
elements of the Partnership Agreement falling under paragraph 1 of Article 14 and
under paragraph 2 of Article 14 in cases where a Member State has made use of the
provisions of Article 87(5b), for the elements requiring a Commission decision under
Article 87(5e) no later than four months after the date of submission by the Member State
of the Partnership Agreement, provided that any observations made by the Commission
have been adequately taken into account. The Partnership Agreement shall not enter into

force before 1 January 2014.

The Commission shall prepare a report on the outcome of the negotiations concerning
the Partnership Agreements and the programmes, including an overview of the key

issues, for each Member State, by 31 December 2015. This report shall be submitted to
the European Parliament, the Council, the European Economic and Social Committee

and the Committee of the Regions simultaneously.

Where a Member State proposes an amendment to the elements of the Partnership

Agreement covered by the Commission’s decision as referred to in paragraph 2, the Commission
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shall carry out an assessment in accordance with paragraph 1 and, where appropriate, shall adopt a
decision, by means of implementing acts, approving the amendment within three months of its

submission by the Member State.

3a. Where a Member State amends elements of the Partnership Agreement not covered by
the Commission decision as referred to in paragraph 2, it shall notify the Commission
thereof within one month of the date of the decision of the amendment.

Article 15a
Adoption of the revised Partnership Agreement in the event of delay in the entry into force of a
Fund-specific Regulation
1. Where Article 13(4a) applies, each Member State shall submit to the Commission a revised
Partnership Agreement that includes the missing elements for the ESI Fund concerned,
within two months of the entry into force of the Fund-specific Regulation that was subject

to the delay.

2.  The Commission shall assess the consistency of the revised Partnership Agreement with
this Regulation in accordance with Article 15(1) and shall adopt a decision, by means of
implementing acts, approving the revised Partnership Agreement in accordance with
Article 15(2).

CHAPTER IlI

Thematic concentration, ex ante conditionalities and performance review

Article 16

Thematic concentration

Member States shall concentrate support, in accordance with the Fund-specific rules, on
interventions bringing the greatest added value in relation to the Union strategy for smart,
sustainable and inclusive growth taking into account the key territorial challenges for different
types of territories in line with the CSF, the challenges identified in the national reform
programme, where appropriate, and relevant country-specific recommendations under Article
121(2) of the Treaty on the Functioning of the European Union and the relevant Council

recommendations adopted under Article 148(4) of the Treaty on the Functioning of the European
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Union. Provisions on thematic concentration under the fund-specific rules do not apply to

technical assistance.

Article 17

Ex ante conditionalities

2. Member States shall assess in accordance with their institutional and legal framework
and in the context of the establishment of the programmes and, where appropriate, the
Partnership Agreement, whether the ex ante conditionalities laid down in the respective
fund-specific rules and the general ex-ante conditionalities set out in Section 2 of Annex
V are applicable to the specific objectives pursued within the priorities of their

programmes and whether the applicable ex ante conditionalities are fulfilled.

Ex ante conditionalities shall apply only to the extent and provided that the definition
laid down in Article 2 is complied with regarding the specific objectives pursued under
the priorities of the programme. The assessment of applicability shall, without prejudice
to the afore-mentioned definition, take account of the principle of proportionality in
accordance with Article 4(5) having regard to the level of support allocated, where
appropriate. The assessment of fulfilment shall be limited to the criteria laid down in the

fund-specific rules and the criteria laid down in Section 2 of Annex V.

3. The Partnership Agreement shall set out a summary of the assessment of the fulfilment
of the applicable ex ante conditionalities at national level and for those which, pursuant
to the assessment referred to in paragraph 2, are not fulfilled at the date of submission of
the Partnership Agreement, the actions to be taken, the responsible bodies and the
timetable for their implementation. Each programme shall identify which of the ex ante
conditionalities laid down in the respective fund-specific rules and the general ex-ante
conditionalities set out in Section 2 of Annex V are applicable to the programme and,
which of them, pursuant to the assessment referred to in paragraph 1, are fulfilled at the
date of submission of the Partnership Agreement and programmes. Where the applicable
ex ante conditionalities are not fulfilled, the programme shall contain a description of
the actions to be taken, the responsible bodies and the timetable for their

implementation. Member States shall fulfil these ex ante conditionalities not later than 31
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5b.

5c.

December 2016 and report on their fulfilment not later than in the annual
implementation report in 2017 or the progress report in 2017 in accordance with Article
44(5).

The Commission shall assess the consistency and the adequacy of the information
provided by the Member State on the applicability of ex ante conditionalities and on the
fulfilment of applicable ex ante conditionalities in the framework of its assessment of the

programmes and, where appropriate, of the Partnership Agreement.

That assessment of applicability shall, in accordance with Article 4(5), take account of
the principle of proportionality having regard to the level of support allocated, where
appropriate. The assessment of fulfilment shall be limited to the criteria laid down in the
fund-specific rules and the criteria in Section 2 of Annex V, and shall respect national
and regional competences to decide on the specific and adequate policy measures

including the content of strategies.

In case of disagreement between the Commission and a Member State on the
applicability of an ex ante conditionality to the specific objective of the priorities of a
programme or its fulfilment, both the applicability in accordance with Article 2 and the

non-fulfilment shall be proven by the Commission.

The Commission may decide, when adopting a programme, to suspend all or part of
interim payments to the relevant priority of that programme pending the I completion of
actions referred to in paragraph 3 where necessary to avoid significant prejudice to the
effectiveness and efficiency of the achievement of the specific objectives of the priority
concerned. The failure to complete actions to fulfil an applicable ex ante conditionality
which has not been fulfilled at the date of submission of the Partnership Agreement and
respective programmes, by the deadline set out in paragraph 3, shall constitute a basis for
suspending interim payments by the Commission to the affected priorities of the
programme concerned. In both cases, the scope of suspension shall be proportionate,

taking into account the actions to be taken and the funds at risk.

The provisions of paragraph 5a shall not be applicable in case of agreement between the

Commission and the Member State on the non-applicability of an ex ante conditionality
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or on the fact that an applicable ex ante conditionality has been fulfilled, as indicated by
the approval of the programme and the Partnership Agreement, or in the absence of
Commission observations within 60 days of the submission of the report referred to in

paragraph 3.

The Commission shall without delay lift the suspension of interim payments for a
priority where a Member State has completed actions relating to the fulfilment of ex ante
conditionalities applicable to that programme and which had not been fulfilled at the
time of the decision of the Commission on the suspension. It shall also without delay lift
the suspension where following an amendment of the programme related to the priority

concerned the ex ante conditionality concerned is no longer applicable.

Paragraphs 1 to 5d shall not apply to programmes under the European territorial

cooperation goal.
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Article 18

Performance reserve

6% of the resources allocated to the ERDF, ESF and CF under the Investment for Growth and
Jobs goal referred to in Article 81(2)(a), as well as to the EAFRD and to Title V of the EMFF,

shall constitute a performance reserve which shall be established in the partnership agreement

and programmes and allocated to specific priorities in accordance with Article 20.

The following resources are excluded for the purpose of calculating the performance reserve:

(@)

(b)
(©)

(d)

(€)

(f)

(9)

resources allocated to the Youth Employment Initiative as defined in the operational

programme in accordance with Article 15iii of the ESF Regulation;
resources allocated to technical assistance at the initiative of the Commission;

resources transferred from Pillar 1 of the Common Agricultural Policy to the EAFRD
under Articles 7(2) and 14(1) of Regulation .../2013 (Direct Payments Regulation);

transfers to the EAFRD in application of Articles 10b, 136 and 136b of Council
Regulation (EC) No 73/2009 in respect of calendar years 2013 and 2014 respectively;

resources transferred to the Connecting Europe Facility from the Cohesion Fund in

accordance with Article 84(4);

resources transferred to the Fund for European Aid for the most deprived in

accordance with Article 84(5);

resources allocated for innovative actions for sustainable urban development in

accordance with Article 84(7).

Article 19

Performance review

1. The Commission, in cooperation with the Member States, shall undertake a review of the
performance of the programmes in each Member State inl 2019, with reference to the
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2a.

2b.

performance framework set out in the respective I programmes. The method for

establishing the performance framework is set out in Annex 1.

The review shall examine the achievement of the milestones of the programmes at the level
of priorities, on the basis of the information and the assessments presented in the annual

implementation report submitted by the Member States in the year 2019.

Article 20

Application of the performance framework

The performance reserve shall constitute between 5 and 7% of the allocation to each
priority within a programme, with the exception of priorities dedicated to technical
assistance and programmes dedicated to financial instruments in accordance with article
33a. The total amount of the performance reserve allocated by Fund and category of
region shall be 6 %. The amounts corresponding to the performance reserve shall be set
out in the programmes broken down by priority and, where appropriate, by ESI Fund

and by category of region.

On the basis of the performance review undertaken in 2019, the Commission shall within
two months of the receipt of the respective annual implementation reports in the year
2019 adopt a decision, by means of implementing acts, to determine for each ESI Fund
and Member State, the programmes and priorities which have attained their milestones,
setting out this information by ESI Fund and by category of region, where a priority

covers more than one Fund or category of region.

The performance reserve shall be allocated only to programmes and priorities which have
attained their milestones. Where priorities have attained their milestones the amount of the
performance reserve established for the priority shall be considered to be definitively

allocated on the basis of the Commission decision referred to in paragraph 2.

Where priorities have not attained their milestones, the Member State shall propose the
reallocation of the corresponding amount of the performance reserve to priorities set out in
the Commission decision referred to in paragraph 2, and other amendments to the
programme which result from the reallocation of the performance reserve, no later than

three months after the adoption of the decision referred to in paragraph 2.
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The Commission shall approve, in accordance with Article 26(3), the amendment of the
programmes concerned. Where a Member State fails to submit the information in
accordance with Article 44(4) and (5), the performance reserve for the programmes or the

priorities concerned shall not be allocated to the programmes or the priorities concerned.

The Member State's proposal to reallocate the performance reserve shall be consistent with
thematic concentration requirements and minimum allocations set out in this Regulation
and the Fund-specific rules. By way of derogation, where one or more of the priorities
linked to thematic concentration requirements or minimum allocations have not attained
their milestones, the Member State may propose a reallocation of the reserve, which does

not comply with the aforementioned requirements and minimum allocations.

Where there is evidence, resulting from a performance review, that there has been a serious
failure with regards to a priority achieving the milestones relating only to the financial and
output indicators and key implementation steps set out in the performance framework and
that that failure is due to clearly identified implementation weaknesses, which the
Commission has previously communicated pursuant to Article 44(7) following close
consultations with the Member State concerned, and that Member State has failed to take
the necessary corrective action to address such weaknesses, the Commission may, not
earlier than five months of such communication, suspend all or part of an interim payment
of a priority of a programme in accordance with the procedure laid down in Fund-specific

rules.

The Commission shall without delay lift the suspension of interim payments when the
Member State has taken the necessary corrective action. Where the corrective action
concerns the transfer of financial allocations to other programmes or priorities, which
have attained their milestones, the Commission shall approve, by means of an
implementing act, the necessary amendment of the programmes concerned in accordance
with Article 26(2). By way of derogation, in such case the Commission shall decide on the

amendment no later than two months of the submission of the Member State request.

Where the Commission, based on the examination of the final implementation report of the
programme, establishes a serious failure to achieve the targets relating only to financial
indicators, output indicators and key implementation steps set out in the performance

framework due to clearly identified implementation weaknesses, which the Commission has
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previously communicated pursuant to Article 44(7) following close consultations with the
Member State concerned, and the Member State has failed to take the necessary corrective
action to address such weaknesses, the Commission may notwithstanding Article 77 apply
financial corrections in respect of the priorities concerned in accordance with Fund-specific

rules. I

When applying financial corrections, the Commission shall take into account - with due
respect to the principle of proportionality - the absorption level, and external factors

contributing to the failure.

Financial corrections shall not be applied where the failure to achieve targets is because of
the impact of socio-economic or environmental factors, significant changes in the
economic or environmental conditions in a Member State or because of reasons of force

majeure seriously affecting implementation of the priorities concerned.

The Commission shall be empowered to adopt delegated acts in accordance with Article
142 to establish detailed rules on criteria for determining the level of financial correction

to be applied.

The Commission shall adopt implementing acts with examination procedure in accordance
with Article 143(3) laying down the detailed arrangements to ensure a consistent approach
for determining the milestones and targets in the performance framework for each priority

and for assessing the attainment of the milestones and targets.

CHAPTER IV

Measures linked to sound economic governance
Article 21
Measures linking effectiveness of ESI Funds to sound economic governance

1.  The Commission may request a Member State to review and propose amendments to its
Partnership Agreement andl relevant programmes, where this is necessary to support the

implementation of relevant Council Recommendations or to maximise the growth and
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competitiveness impact of European Structural and Investment Funds (ESI Funds) in

Member States receiving financial assistance.
Such a request may be made for the following purposes:

(a) to support the implementation of a relevant Council Recommendation, addressed
to the Member State concerned and adopted in accordance with Articles 121(2)
I or 148(4) of the Treatyl ,

(c) to support the implementation of relevant Council Recommendations addressed
to the Member State concerned and adopted in accordance with Articles 7(2) or
8(2) of Regulation (EU) No 1176/2011 on the prevention and correction of macro-
economic imbalances, provided that these amendments are deemed necessary to

help correct the macro-economic imbalances; or

(d) to maximise the growth and competitiveness impact of the available ESI Funds, if

a Member State meets one of the following conditions:

()  Union financial assistance is made available to it under Council
Regulation (EU) No 407/2010;

(i)  financial assistance is made available to it in accordance with Council
Regulation (EC) No 332/2002 ;

iii)  financial assistance I is made available to it that triggers a
macroeconomic adjustment programme in accordance with Regulation
(EU) No 472/2013 or that triggers a decision of the Council in
accordance with Article 136(1) of the Treaty.

For the purposes of point (c), each of those conditions shall be deemed to be satisfied where such
assistance has been made available to the Member State before or after the entry into force of

this Regulation and remains available to it.

la. A request by the Commission to a Member State in accordance with paragraph 1 shall be
justified, with reference to the need to support the implementation of the relevant

recommendations or to maximise the growth and competitiveness impact of the ESI Funds
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as appropriate, and shall indicate the programmes or priorities which it considers are
concerned and the nature of the amendments expected. Such a request shall not be made
before 2015 or after 2019, nor in relation to the same programmes in two consecutive

years.

The Member State shall submit its response to the request referred to in paragraph 1 within
two months of its receipt, setting out the amendments it considers necessary in the
Partnership Agreement and programmes, the reasons for such amendments, identifying
the programmes concerned and outlining the nature of the amendments proposed and their
expected effects on the implementation of recommendations and on the implementation of
the ESI Funds. If necessary, the Commission shall make observations within one month of
the receipt of this response.

The Member State shall submit a proposal to amend the Partnership Agreement and the
relevant programmes within two months of the date of submission of the response referred
to in paragraph 1b.

Where the Commission has not submitted observations or where the Commission is satisfied
that any observations submitted have been duly taken into account, the Commission shall
adopt a decision approving the amendments to the Partnership Agreement and the relevant
programmes without undue delay and in any event not later than three months of their

submission by the Member State in accordance with paragraph 2.

Where the Member State fails to take effective action in response to a request made in
accordance with paragraph 1, within the deadlines set out in paragraphs 1b and 2, the
Commission may, within three months following its observations under paragraph 1b or
following the submission of the proposal of the Member State under paragraph 2, propose to
the Council that it suspend part or all of the payments for the programmes or priorities
concerned. In its proposal, the Commission shall set out the grounds for concluding that
the Member State has failed to take effective action. In making its proposal, the
Commission shall take account of all relevant information, and shall give due
consideration to any elements arising from and opinions expressed through the structured

dialogue under paragraph 8c.
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5b.

The Council shall decide on that proposal, by means of an implementing act. That
implementing Decision shall only apply with respect to requests for payment submitted

after the date of the adoption of the Decision.

The scope and level of the suspension of payments imposed in accordance with paragraph
5, shall be proportionate and effective, and respect equality of treatment between Member
States, in particular with regard to the impact of the suspension on the economy of the
Member State concerned. The programmes to be suspended shall be determined on the
basis of the needs identified in the request referred to in paragraphs 1 and 1a.

The suspension of payments shall not exceed 50% of the payments of each of the
programmes concerned. The decision may provide for an increase in the level of the
suspension up to 100% of payments if the Member State fails to take effective action in
response to a request made in accordance with paragraph 1, within three months of the

decision to suspend payments referred to in paragraph 5.

Where the Member State has proposed amendments to the Partnership Agreement and the
relevant programmes as requested by the Commission, the Council acting on a proposal

from the Commission shall decide on the lifting of the suspension of payments.

The Commission shall make a proposal to the Council to suspend part or all of the

commitments or payments for the programmes of a Member State in the following cases:

(b)  where the Council decides in accordance with Article 126(8) or Article 126(11) of
the Treaty that a Member State has not taken effective action to correct its excessive
deficit;

(c)  where the Council adopts two successive recommendations in the same imbalance
procedure, in accordance with Article 8(3) of Regulation (EU) No 1176/2011 on the
prevention and correction of macro-economic imbalances on the grounds thatl a

Member State has || submitted an insufficient corrective action plan,

(ca) where the Council adopts two successive decisions in the same imbalance
procedure in accordance with Article 10(4) of Regulation (EU) No 1176/2011
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establishing non-compliance by a Member State on the grounds that it has not

taken the recommended corrective action;

(d)  where the Commission concludes that a Member State has not taken measures to
implement the adjustment programme referred to in Council Regulation (EU) No
407/2010 or Council Regulation (EC) No 332/2002 and as a consequence decides
not to authorise the disbursement of the financial assistance granted to this Member
State;

(e)  where the Council decides that a Member State does not comply with the macro-
economic adjustment programme referred to in Article 7 of Council Regulation
(EU) No 472/2013, or with the measures requested by a Council decision adopted
in accordance with 136(1) on the Treaty.

In making its proposal, the Commission shall respect the provisions of paragraph 7 and
shall take account of all relevant information in that regard, and it shall give due
consideration, to any elements arising from and opinions expressed through the structured

dialogue under paragraph 8c.

Priority shall be given to the suspension of commitments: payments shall be suspended only
when immediate action is sought and in the case of significant non-compliance. The
suspension of payments shall apply to payment requests submitted for the programmes

concerned after the date of the decision.

A proposal by the Commission referred to in paragraph 6 in relation to the suspension of
commitments shall be deemed adopted by the Council unless the Council decides, by means
of an implementing act, to reject such a proposal by qualified majority within one month of
the submission of the Commission proposal. The suspension of commitments shall apply to
the commitments from the ESI Funds for the Member State concerned from 1 January of

the year following the decision to suspend.

The Council shall adopt a decision, by means of an implementing act, on a proposal by the
Commission referred to in paragraph 6 in relation to the suspension of payments.

The scope and level of the suspension of commitments or payments to be imposed on the
basis of paragraph 6a, shall be proportionate, respect the equality of treatment between
Member States and take into account the economic and social circumstances of the Member
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State concerned, in particular the level of unemployment of the Member State concerned in

relation to the Union average and the impact of the suspension on the economy of the

Member State concerned. The impact of suspensions on programmes of critical importance

to address adverse economic or social conditions shall be a specific factor to be taken into

account.

Detailed provisions for determining the scope and level of suspensions are set out in Annex

X.

The suspension of commitments shall be subject to the lower of the following ceilings:

(@)

(b)

A maximum of 50% of the commitments relating to the next financial year for
the ESI Funds in the first case of non-compliance with an excessive deficit
procedure as referred to in paragraph 6(b) and a maximum 25% of the
commitments relating to the next financial year for the ESI Funds in the first
case of non-compliance relating to a corrective action plan under an excessive
imbalances procedure as referred to in paragraph 6(c) or non-compliance with
the recommended corrective action pursuant to an excessive imbalances

procedure as referred to in paragraph 6(ca).

The level of the suspension shall increase gradually up to a maximum of 100%
of the commitments relating to the next financial year for the ESI Funds in the
case of an excessive deficit procedure and up to 50% of the commitments

relating to the next financial year for the ESI Funds in the case of an excessive

imbalance procedure, in line with the seriousness of the non-compliance;

a maximum of 0.5% of nominal GDP applying in the first case of non-
compliance with an excessive deficit procedure as referred to in paragraph 6(b)
and a maximum of 0.25% of nominal GDP applying in the first case of non-
compliance relating to a corrective action plan under an excessive imbalances
procedure as referred to in paragraph 6(c) or non-compliance with
recommended corrective action under an excessive imbalances procedure as

referred to in paragraph 6(ca).
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If non-compliance relating to corrective actions referred to in paragraph 6(b),
(c) and (ca) persists, the percentage of this GDP cap shall be gradually

increased up to:

- a maximum of 1% of nominal GDP applying in the event of persistent
non-compliance with an excessive deficit procedure according to

paragraph 6(b); and

- a maximum of 0,5% of nominal GDP applying in the event of persistent
non-compliance with an excessive imbalance procedure according to
paragraph 6(c) or (ca), in line with the seriousness of the non-

compliance.

a maximum of 50% of the commitments relating to the next financial year for
the ESI Funds or a maximum of 0.5% of nominal GDP in the first case of non-

compliance as referred to in paragraph 6(d) and (e).

In determining the level of the suspension and whether to suspend commitments or

payments, the stage of the programme cycle shall be taken into account having regard in

particular to the period remaining for using the funds following the re-budgeting of

suspended commitments.

8.  Without prejudice to de-commitment rules set out in Articles 78 to 80 the Commission shall

| lift the suspension of commitments, without delay, in the following cases:

(b)

(©)

where the excessive deficit procedure is held in abeyance in accordance with
Article 9 of Regulation (EC) No 1467/97 or the Council has decided in accordance
with Article 126(12) of the Treaty to abrogate the decision on the existence of an

excessive deficit;

where the Council has endorsed the corrective action plan submitted by the
concerned Member State in accordance with Article 8(2) of Regulation (EU) No
1176/2011 on the prevention and correction of macro-economic imbalances or

the excessive imbalance procedure is placed in a position of abeyance in
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8b.

8c.

accordance with Article 10(5) of that Regulation or the Council has closed the

excessive imbalance procedure in accordance with Article 11 of that Regulation;

(d)  where the Commission has concluded that the Member State concerned has taken
adequate measures to implement the adjustment programme referred to in Article
7 of Council Regulation (EU) No 472/2013 or the measures requested by a
decision of the Council in accordance with Article 136(1) of the Treaty.

When lifting the suspension of commitments, thel Commission shall re-budget the
suspended commitments in accordance with Article 8 of the Council Regulation laying
down the multiannual financial framework for the years 2014-2020.

A decision concerning the lifting of the suspension of payments shall be taken by the
Council on a proposal from the Commission where the applicable conditions set out in
points (b) — (d) are fulfilled.

Paragraphs 5 to 8 shall not apply to the United Kingdom in so far as the suspension of

commitments or of payments relate to matters covered by paragraphs 1(a), (b),(c)(iii) or 6

(b), (c) or (ca).
This Article shall not apply to programmes under European territorial cooperation goal.

The Commission shall keep the Parliament informed of the implementation of this article.
In particular it shall, when one of the conditions set out in paragraphs 5 or 6 (b) to (e) is
fulfilled for a Member State, immediately inform the European Parliament and provide
details of the ESI Funds and programmes which could be subject to a suspension of

commitments or payments.

The European Parliament may invite the Commission for a structured dialogue on the
application of the provisions of this Article, having regard in particular to the transmission

of the information referred to in the first sub-paragraph.

The Commission shall transmit the proposal for suspension of commitments or payments or
the proposal to lift such a suspension to the European Parliament and the Council
immediately after its adoption. The European Parliament may invite the Commission to

explain the reasons for its proposal.
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8d. In 2017 the Commission shall carry out a review of the application of this Article. To this
end, the Commission shall prepare a report which it shall transmit to the European

Parliament and the Council, accompanied where necessary by a legislative proposal.

8e.  Where there are major changes in the social and economic situation in the Union, the
Commission may submit a proposal to review the application of this article, or the
European Parliament or the Council, acting in accordance with Articles 225 or 241 of the
Treaty on the Functioning of the European Union respectively, may request the

Commission to submit such a proposal.

Article 22

Increase in payments for Member State with temporary budgetary difficulties

1. On the request of a Member State, interim payments I may be increased by 10 percentage
points above the co-financing rate applicable to each priority for the ERDF, ESF and CF or
to each measure for the EAFRD and the EMFF. If a Member State meets one of the
following conditions after the date of entry into force of this Article, the increased rate,
which may not exceed 100%, shall apply to its requests for payments for the period until
30 June 2016:

(@) where the Member State concemedl receives a loan from the Union under Council
Regulation (EU) No 407/2010%;

(b) where the Member State concernedl receives I financial assistance in accordance
with Council Regulation (EC) No 332/2002 conditioned to the implementation of a

macro-economic adjustment programme;

(c) where financial assistance is made available to the Member State concerned
conditioned to the implementation of a macro-economic adjustment programme as
specified in Regulation (EU) No .../2012 [the Enhanced Surveillance Regulation
under Article 136(1)].

This paragraph shall not apply to programmes under the ETC Regulation.

! OJ L 118, 12.5.2010, p.1.
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Notwithstanding paragraph 1, Union support through interim payments and payments of
the final balance shall not be higher than the public support and the maximum amount of
support from the European Structural and Investment Funds for each priority for the

ERDF, ESF and CF, or for each measure for the EAFRD and the EMFF, as laid down in

the decision of the Commission approving the programme.

The Commission shall examine the application of paragraphs 1 and 2 and shall submit
to the European Parliament and the Council a report with its assessment and, if

necessary, a respective legislative proposal before 30 June 2016.

Article 22a

Management of technical assistance for Member States with temporary budgetary difficulties

On the request of a Member State with temporary budgetary difficulties which meets the
conditions set out in Article 22 (1), a part of the resources foreseen under Article 52 and
programmed in accordance with Fund-specific rules may, in agreement with the
Commission, be transferred to technical assistance at the initiative of the Commission for
implementation of measures in relation to the Member State concerned in accordance with

Article 51 (1) (k) through direct or indirect management.

Such resources shall be additional to the amounts established in accordance with the
ceilings set out in the Fund-specific rules for technical assistance at the initiative of the
Commission. Where a ceiling on technical assistance at the initiative of the Member State
is set out in the Fund-specific rules, the amount to be transferred shall be included for the

purposes of the calculation of compliance with this ceiling.

A Member State shall request such a transfer for a calendar year in which it meets the
conditions set out in Article 22(1) by 31 January of the year in which a transfer is to be
made. The request shall be accompanied by a proposal to modify the programme or
programmes from which the transfer will be made. Corresponding modifications shall be
made to the Partnership Agreement in accordance with Article 26 (2) which shall set out

the total amount transferred each year to the Commission.

Where a Member States meets the conditions set out in Article 22(1) on 1 January 2014, it

may transmit the request for that year at the same time as the submission of its Partnership
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Agreement, which shall set out the amount to be transferred to technical assistance at the

initiative of the Commission.

TITLE I
PROGRAMMING

CHAPTER |

General provisions on the ESI Funds

Article 23

Preparation of programmes

1. The European Structural and Investment Funds shall be implemented through
programmes in accordance with the Partnership Agreement. Each programme shall cover
the period from 1 January 2014 to 31 December 2020.

2. Programmes shall be drawn up by Member States or any authority designated by them, in
cooperation with the partners referred to in Article 5. Member States shall draw up the
programmes following transparent procedures in relation to the public, in accordance
with their institutional and legal framework.

2a. The Member States and the Commission shall cooperate to ensure effective coordination
in the preparation and implementation of programmes for the different European
Structural and Investment Funds, including, where appropriate, multi-fund programmes
for the Funds covered by Part 111 of this Regulation, taking account of the
proportionality principle.

3. Programmes shall be submitted by the Member States at the latest three months following
the submission of the Partnership Agreement. European territorial cooperation
programmes | shall be submitted within nine months of the entry into force of this
Regulation. All programmes shall be accompanied by the ex ante evaluation as set out in
Article 48.

3a. Where one or more of the Fund specific Regulations for the ESI Funds enters into force
between two and six months following the entry into force of this Regulation, the
programme or programmes supported by the ESI Fund affected by the delay in the entry
into force of the Fund-specific Regulation shall be submitted at the latest three months
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2a.

following the submission of the revised Partnership Agreement referred to in Article
15a(1).

Where one or more of the Fund specific Regulations for the ESI Funds enters into force
more than six months following the entry into force of this Regulation, the programme
or programmes supported by the ESI Fund affected by the delay in the entry into force
of the Fund-specific Regulation shall be submitted at the latest three months following
the date of entry into force of the Fund-specific Regulation that was subject to the delay.

Article 24

Content of programmes

Each programme shall set out a strategy for the programme's contribution to the Union
strategy for smart, sustainable and inclusive growth consistent with the provisions set out
in this Regulation, the Fund-specific rules, and with the content of the Partnership

Agreement.

Each programme shall include the arrangements to ensure effective, efficient and
coordinated implementation of the European Structural and Investment Funds and

actions to achieve a reduction of administrative burden for beneficiaries.

Each programme shall define priorities setting out specific objectives, financial
appropriations of support from the European Structural and Investment Funds and
corresponding national co-financing, including amounts related to the performance

reserve, which may be public or private in accordance with Fund-specific rules.

Where Member States and regions participate in macro-regional strategies or sea basin
strategies, the relevant programme, in accordance with the needs of the programmes
area as identified by the Member State, shall set out the contribution of the planned

interventions to those strategies.

Each priority shall set out indicators and corresponding targets expressed in qualitative or
guantitative terms, in accordance with Fund-specific rules, to assess progress of
programme implementation towards achievement of objectives as the basis for monitoring,

evaluation and review of performance. These shall include:

(@ financial indicators relating to expenditure allocated,;
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(b) output indicators relating to the operations supported,;
(c) result indicators relating to the priority.

For each European Structural and Investment Fund, the Fund-specific rules shall set out

common indicators and may set out provisions related to programme-specific indicators.

4. Each programme, except those which cover exclusively technical assistance, shall include
a description of the actions in accordance with the Fund-specific rules to take into

account the principles set out in Articles 5, 7 and 8.

5. Each programme, except those where technical assistance is undertaken under a specific
programme, shall set out the indicative amount of support to be used for climate change

objectives, based on the methodology referred to in Article 8.

6. Member States shall draft the programme in accordance with the Fund-specific rules.
Article 24a

Specific provisions on the content of programmes dedicated to joint instruments for uncapped

guarantees and securitization providing capital relief implemented by the EIB

1. By way of derogation from Article 24, the dedicated programmes referred to in point (b) of
Article 33a(4) shall include:

(&) the elements set out under the first subparagraph of paragraph 1 of Article 24, and
under paragraphs 2, 3 and 4 of that Article as regards the principles set out under
Article 5;

(b) anidentification of the bodies referred to under Articles 114, 115 and 116 of this
Regulation and Article 72(2) of the EAFRD Regulation as relevant for the Fund

concerned;

(c) for each ex ante conditionality, established in accordance with Article 17 and
Annex V, which is applicable to the programme an assessment of whether the ex-
ante conditionality is fulfilled at the date of submission of the Partnership
Agreement and programme, and where ex-ante conditionalities are not fulfilled, a
description of the actions to fulfil the ex-ante conditionality, the responsible bodies
and a timetable for such actions in accordance with the summary submitted in the

Partnership Agreement.
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By derogation from Article 48, the ex-ante assessment referred to in Article 33a(3)a shall

be considered as the ex-ante evaluation of such programmes.

For the purposes of programmes referred to in point (b) of Article 33a(4), Article 7(2) and
paragraphs (5) and (5a) of Article 65 of the EAFRD Regulation shall not apply. In
addition to the elements referred to in paragraph 1, only the provisions set out in Article
9(1)(c)(ia), 9(1)(e), 9(1)(1), 9(1)(j) and 9(1)(n)(i) to (iii) of the EAFRD Regulation shall
apply for programmes under EAFRD.

Article 25
The procedure for adoption of programmes

The Commission shall assess the consistency of programmes with this Regulation and with
the Fund-specific rules, their effective contribution to the selected thematic objectives and
to the Union priorities specific to each European Structural and Investment Fund, and
also the Partnership Agreement, taking account of the relevant country-specific
recommendations adopted in accordance with Article 121(2) of the Treaty on the
Functioning of the European Union and relevant Council recommendations adopted in
accordance with Article 148(4) of the Treaty on the Functioning of the European Union
as well as of the ex ante evaluation. The assessment shall address, in particular, the
adequacy of the programme strategy, the corresponding objectives, indicators, targets and
the allocation of budgetary resources.

By way of derogation from paragraph 1, the Commission shall not need to assess the
consistency of the dedicated operational programmes for the Youth Employment
Initiative referred to in Article 15iii (a) of the ESF Regulation and dedicated operational
programmes referred to in point (b) of Article 33a(4) with the Partnership Agreement in
the absence of the submission by the Member State of its Partnership Agreement at the

date of submission of the operational programme.

The Commission shall make observations within three months of the date of submission of
the programme. The Member State shall provide to the Commission all necessary

additional information and, where appropriate, revise the proposed programme.

In accordance with the Fund-specific rules, the Commission shall approve each programme
no later than six months following its formal submission by the Member State(s), provided
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that any observations made by the Commission have been adequately taken into account,
but not before 1 January 2014 or before adoption by the Commission of a decision
approving the Partnership Agreement. By derogation to the above, programmes under the
European territorial cooperation goal may be approved by the Commission before the
adoption of the decision approving the Partnership Agreement, dedicated operational
programmes for the Youth Employment Initiative referred to in Article 15 iii (a) of the
ESF Regulation and dedicated programmes referred to in point (b) of Article 33a(4) may

be approved by the Commission before the submission of the Partnership Agreement.

Article 26

Amendment of programmes

1. Requests for amendment of programmes submitted by a Member State shall be duly
substantiated and shall in particular set out the expected impact of the changes to the
programme on achieving the Union strategy for smart, sustainable and inclusive growth
and the specific objectives defined in the programme, taking account of this Regulation
and Fund-specific rules, the horizontal principles, in accordance with Articles 5, 7 and 8
as well as the Partnership Agreement. They shall be accompanied by the revised

programme I

2. The Commission shall assess the information provided in accordance with paragraph 1,
taking account of the justification provided by the Member State. The Commission may
make observations within one month following the formal submission of the revised
programme and the Member State shall provide to the Commission all necessary
additional information. In accordance with Fund-specific rules, the Commission shall
approve requests for amendment of a programme as soon as possible but no later than
three months after their formal submission by the Member State provided that any
observations made by the Commission have been adequately taken into account. |

Where the amendment of a programme affects the information provided in the
Partnership Agreement in accordance with Article 14(1) (a) (iii), (iv), (vii), the approval
of the amendment of the programme by the Commission shall at the same time constitute
an approval for the consequential revision of the information in the Partnership

Agreement.
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2b.

By way of derogation from paragraph 2, where the request for amendment is submitted
to the Commission in order to reallocate the performance reserve following the
performance review, the Commission shall make observations only where it considers
that the allocation proposed is not in compliance with applicable rules, is not consistent
with the development needs of the Member State or the region or entails a significant
risk that the objectives and targets included in the proposal cannot be achieved. The
Commission shall approve the request for amendment of a programme as soon as
possible and no later than two months after the submission of the request by the Member
State provided that any observations made by the Commission have been adequately
taken into account. The approval of the amendment of the programme by the
Commission shall at the same time constitute an approval for the consequential revision

of the information in the Partnership Agreement.

By way of derogation from paragraph 2, specific procedures for the amendment of

operational programmes may be established in the EMFF Regulation.

Article 27

Participation of the European Investment Bank

The EIB may, at the request of Member States, participate in the preparation of the
Partnership Agreement, as well as in activities relating to the preparation of operations, in

particular major projects, financial instruments and public-private partnerships.

The Commission may consult the EIB before the adoption of the Partnership Agreement or

the programmes.

The Commission may request the EIB to examine the technical quality and economic,
financial sustainability and viability of major projects and to assist it as regards the

financial instruments to be implemented or developed.

The Commission, in implementing the provisions of this Regulation, may award grants or
service contracts to the EIB covering initiatives implemented on a multi-annual basis. The
commitment of the Union budget contributions in respect of these grants or service

contracts shall be effected annually.
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CHAPTER II

Community-led local development

Article 28

Community-led local development

1. Community-led local development shall be supported by the EAFRD, which shall be
designated as LEADER local development and may be supported by the ERDF, ESF or
EMFF. These Funds are hereinafter referred to as the “concerned European Structural

and Investment Funds”.
la. Community-led local development shall be:
(@) focused on specific sub-regional areas;

(b) community-led, by local action groups composed of representatives of public and
private local socio-economic interests, where, at the decision-making level neither
public authorities, as defined in accordance with national rules, nor any single

interest group shall represent more than 49 % of the voting rights;

(c) carried out through integrated and multi-sectoral area-based local development

strategies;

(d) designed taking into consideration local needs and potential, and include
innovative features in the local context, networking and, where appropriate,

cooperation.

2. Support from the concerned European Structural and Investment Funds to community-
led local development shall be consistent and coordinated between the concerned
European Structural and Investment Funds. This shall be ensured inter alia through
coordinated capacity-building, selection, approval and funding of community-led local

development strategies and local development groups.

3. Where the selection committee for the community-led local development strategies set up
under Article 29(3) determines that the implementation of the community-led local
development strategy selected requires support from more than one Fund, it may designate

in accordance with national rules and procedures, a lead Fund to support all running
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and animation costs under Article 31 paragraphs (d) and (e) for the community-led local
development strategy.

Community-led local development supported by the concerned European Structural and
Investment Funds shall be carried out under one or more priorities of the relevant
programme(s) in accordance with the concerned European Structural and Investment

Funds specific rules.

Article 29
Community-led local development strategies

A community-led local development strategy shall contain at least the following elements:
(@) the definition of the area and population covered by the strategy;

(b) an analysis of the development needs and potential of the area, including an analysis

of strengths, weaknesses, opportunities and threats;

(c) adescription of the strategy and its objectives, a description of the integrated and
innovative character of the strategy and a hierarchy of objectives, including
measurable targets for outputs or results. For results targets may be expressed in
guantitative or qualitative terms. The strategy shall be consistent with the relevant
programmes of all the concerned European Structural and Investment Funds

involved;

(d) adescription of the process of community involvement in the development of the
strategy;

(e) anaction plan demonstrating how objectives are translated into actions;

() adescription of the management and monitoring arrangements of the strategy,
demonstrating the capacity of the local action group to implement the strategy and a

description of specific arrangements for evaluation;

(g) the financial plan of the strategy, including the planned allocation of each of the

concerned European Structural and Investment Funds.
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2. Member States shall define criteria for the selection of community-led local development

strategies. |

3. Community-led local development strategies shall be selected by a committee set up for
this purpose by the responsible managing authority or authorities and approved by the

responsible managing authority or authorities.

4. The first round of selection of community-led local development strategies shall be
completed within two years from the date of the approval of the Partnership Agreement
at the latest. Member States may select additional community-led local development

strategies after that date but no later than by 31 December 2017.

5. The decision approving a community-led local development strategyl shall set out the
allocations of each of the concerned European Structural and Investment Funds. The
decision shall also set out the responsibilities for the management and control tasks

under the programme or programmes in relation to the local development strategy.

6. The population of the area referred to in paragraph 1(a) above shall be not less than 10
000 and not more than 150 000 inhabitants. By way of derogation, the Commission may
adopt or amend these population limits for a Member State in the Partnership
Agreement, in accordance with the procedures foreseen in articles 15.2 and 15.3, in duly
justified cases, on the basis of a proposal by a Member State in order to take account of
sparsely or densely populated areas or in order to ensure the territorial coherence of

areas covered by the local development strategies.

Article 30

Local action groups

1. Local action groups shall design and implement the community-led local development

strategies.

Member States shall define the respective roles of the local action group and the authorities
responsible for the implementation of the relevant programmes, for all implementation

tasks relating to the strategy.
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2. The responsible managing authority or authorities shall ensure that the local action groups
either select one partner within the group as a lead partner in administrative and financial
matters, or come together in a legally constituted common structure.

3. The tasks of local action groups shall include the following:

(@) building the capacity of local actors to develop and implement operations including
fostering their project management capabilities;

(b) drawing up a non-discriminatory and transparent selection procedure and objective
criteria for the selection of operations, which avoid conflicts of interest, that shall
ensure that at least 50 % of the votes in selection decisions are I partners which are
not public authorities and shall allow selection by written procedure;

(c) ensuring coherence with the community-led local development strategy when
selecting operations, by prioritising them according to their contribution to meeting
the strategies' objectives and targets;

(d) preparing and publishing calls for proposals or an ongoing project submission
procedure, including definition of selection criteria;

(e) receiving applications for support and assessing them;

() selecting operations and fixing the amount of support and, where relevant, presenting
the proposals to the responsible body for final verification of eligibility before
approval;

(@) monitoring the implementation of the community-led local development strategy and
the operations supported and carrying out specific evaluation activities linked to the
community-led local development strategy.

3a. Without prejudice to paragraph 3 (b), the local action group may be a beneficiary and
implement operations in accordance with the community-led local development strategy.

3b. In case of cooperation activities of local action groups as referred to in Article 31(1) (c),
the tasks set out in Article 30 (3) (f) may be carried out by the responsible managing
authority.
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Article 31

Support from the European Structural and Investment Funds for community-led local

development

1. Support for community-led local development shall include:

(a)

the costs of preparatory support consisting of capacity building, training and
networking with a view to preparing and implementing a local development
strategy.

The costs may cover one or more of the following elements:
(i) training actions for local stakeholders;
(if)  studies of the area concerned;

(iii) costs related to the elaboration of the local development strategy, including
consultancy costs and costs for actions related to consultations of

stakeholders in view of preparation of the strategy;

(iv) administrative costs (operating and personnel costs) of an organisation that

is applying for preparatory support during the preparation phase;
(v) support for small pilot projects.

Such preparatory support shall be eligible regardless of whether the local
development strategy designed by the local action group benefitting from the
support will be selected for funding by the selection committee set up under Article
29(3).

(b) implementation of operations under the community-led local development strategy;
(c) preparation and implementation of cooperation activities of the local action group;
(d) running costs linked to the management of the implementation of the strategy
consisting of operating costs, personnel costs, training cost, costs linked to public
relations, financial costs as well as the costs linked to monitoring and evaluation of
the strategy as referred to in Article 30(3)(9);
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la.

(da) animation of the community-led local development strategy in order to facilitate
exchange between stakeholders to provide information and to promote the strategy
and to support potential beneficiaries to develop operations and prepare

applications.

Support for running costs and animation shall not exceed 25 % of the total public
expenditure incurred within the local development strategy.

TITLE IV
FINANCIAL INSTRUMENTS

Article 32

Financial instruments

The European Structural and Investment Funds may be used to support financial
instruments under one or more programmes, including when organised through funds of

funds, in order to contribute to the achievement of specific objectives set out under a

priorityl .

Financial instruments shall be implemented to support investments which are expected to
be financially viable and do not give rise to sufficient funding from market sources.
When applying this Title, the managing authority, the fund of funds, and the bodies
implementing the financial instrument shall comply with applicable Union and national

law, in particular on state aid and public procurement.

Support of financial instruments shall be based on an ex-ante assessment which has
established evidence of market failures or sub-optimal investment situations, and the
estimated level and scope of public investment needs, including types of financial

instruments to be supported. Such ex ante assessment shall include:

(@) an analysis of market failures, suboptimal investment situations, and investment
needs for policy areas and thematic objectives or investment priorities to be
addressed with a view to contribute to the achievement of specific objectives set out
under a priority and to be supported through financial instruments. This analysis

shall be based on available good practice methodology;
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(b)

(©)

(d)

(€)

()

(@)

an assessment of the value added of the financial instruments considered to be
supported by the European Structural and Investment Funds, consistency with
other forms of public intervention addressing the same market, possible state aid
implications, the proportionality of the envisaged intervention and measures to

minimise market distortion;

an estimate of additional public and private resources to be potentially raised by
the financial instrument down to the level of the final recipient (expected leverage
effect), including as appropriate an assessment of the need for, and level of,
preferential remuneration to attract counterpart resources from private investors
and/or a description of the mechanisms which will be used to establish the need
for, and extent of, such preferential remuneration, such as a competitive or

appropriately independent assessment process;

an assessment of lessons learnt from similar instruments and ex ante assessments
carried out by the Member State in the past, and how these lessons will be applied

going forward,;

the proposed investment strategy, including an examination of options for
implementation arrangements within the meaning of Article 33, financial products
to be offered, final recipients targeted, envisaged combination with grant support

as appropriate;

a specification of the expected results and how the financial instrument concerned
Is expected to contribute to the achievement of the specific objectives set out under

the relevant priority including indicators for this contribution;

provisions allowing for the ex ante assessment to be reviewed and updated as
required during the implementation of any financial instrument which has been
implemented based upon such assessment, where during the implementation
phase, the managing authority considers that the ex ante assessment may no
longer accurately represent the market conditions existing at the time of

implementation.
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3a.

The ex ante assessment may be performed in stages. It shall, in any event, be completed
before the managing authority decides to make programme contributions to a financial

instrument.

The summary findings and conclusions of ex-ante assessments in relation to financial

instruments shall be published within three months from their date of finalisation.

The ex-ante assessment shall be submitted to the monitoring committee for information

purposes in accordance with Fund-specific rules.

Where financial instruments support financing to enterprises, including SMEs, such
support shall target the establishment of new enterprises, early stage-capital, i.e., seed
capital and start-up capital, expansion capital, capital for the strengthening of the
general activities of an enterprise, or the realisation of new projects, penetration of new
markets or new developments by existing enterprises, without prejudice to applicable
Union State aid rules and in accordance with Fund-specific rules. Support may include
investment in both tangible and intangible assets as well as working capital within the
limits of applicable Union State aid rules and with a view to stimulating the private
sector as a supplier of funding to enterprises. It may also include the costs of transfer of
proprietary rights in enterprises provided that such transfer takes place between

independent investors.
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3d.

3e.

The investments to be supported through financial instruments shall not be physically

completed or fully implemented at the date of the investment decision.

Where financial instruments provide support to final recipients in respect of
infrastructure investments with the objective of supporting urban development or urban
regeneration or similar infrastructure investments with the objectives of diversifying
non-agricultural activities in rural areas, such support may include the amount
necessary for the reorganisation of a debt portfolio regarding infrastructure forming
part of the new investment, up to a maximum of 20% of the total amount of programme

support from the financial instrument to the investment.

Financial instruments may be combined with grants, interest rate subsidies and
guarantee fee subsidies. Where support from ESI Funds is provided by means of
financial instruments and combined in a single operation, with other forms of support
directly related to financial instruments targeting the same final recipients, including
technical support, interest rate subsidies and guarantee fee subsidies, the provisions
applicable to financial instruments shall apply to all forms of support within that
operation. In such cases, applicable Union State aid rules shall be respected and

separate records shall be maintained for each form of support.

Final recipients supported by an ESI Fund financial instrument may also receive
assistance from another ESI Funds priority or programme or from another instrument
supported by the budget of the Union in accordance with applicable Union State aid
rules. In this case, separate records must be maintained for each source of assistance
and the ESI Funds financial instrument support shall be part of an operation with

eligible expenditure distinct from the other sources of assistance.

The combination of support provided through grants and financial instruments as
referred to under paragraphs 3b and 3c may cover the same expenditure item provided
that the sum of all forms of support combined does not exceed the total amount of the
expenditure item concerned and subject to applicable Union State aid rules. Grants shall
not be used to reimburse support received from financial instruments. Financial

instruments shall not be used to pre-finance grants.
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3h.

3i.

Contributions in kind are not eligible expenditure in respect of financial instruments,
except for contributions of land or real estate in respect of investments with the objective
of supporting rural development, urban development or urban regeneration, where the
land or real estate forms part of the investment. Such contributions of land or real estate

shall be eligible provided that the conditions in Article 59(1) are met.

VAT shall not constitute eligible expenditure of an operation, except in the case of VAT
which is non-recoverable under national VAT legislation. The treatment of VAT at the
level of investments made by final recipients shall not be taken into account for the
purposes of determining the eligibility of expenditure under the financial instrument.
However, where financial instruments are combined with grants under paragraph 5 and

paragraph 6, the provisions of Article 59(3) shall apply to the grant.

For the purposes of the application of this Article the applicable state aid rules shall be
those in force at the time when the managing authority or the fund of funds
contractually commit programme contributions to a financial instrument, or when the
financial instrument contractually commits programme contributions to final recipients,

as applicable.

The Commission shall be empowered to adopt delegated acts in accordance with Article
142 laying down additional specific rules on purchase of land and on combination of

technical support with financial instruments.

Article 33

Implementation of financial instruments

In implementing Article 32, managing authorities may provide a financial contribution to

the following financial instruments:

(@) financial instruments set up at Union level, managed directly or indirectly by the

Commission;

(b) financial instruments set up at national, regional, transnational or cross-border level,

managed by or under the responsibility of the managing authority.

| Contributions from the European Structural and Investment Funds to financial

instruments under paragraph 1(a) shall be placed in separate accounts and used, in
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accordance with the objectives of the respective European Structural and Investment
Funds, to support actions and final recipients consistent with the programme or
programmes from which such contributions are made. Contributions to such financial
instruments are subject to the provisions of this Regulation unless exceptions are
expressly provided for. This is without prejudice to the rules governing the set up and
functioning of the financial instruments under the Financial Regulation, unless they

conflict with the rules of the CPR, in which case the latter shall prevail.

3. For financial instruments under paragraph 1(b), the managing authority may provide a

financial contribution to the following financial instruments:

(@ financial instruments complying with the standard terms and conditions laid down by
the Commission, by means of implementing acts in accordance with the examination

procedure referred to in Article 143(3);

(b) already existing or newly created financial instruments which are specifically
designed to achieve the specific objectives set out under the relevant priority.

4. When supporting financial instruments referred to in paragraph 1(b) the managing

authority may:

(@) investin the capital of existing or newly created legal entities, including those
financed from other European Structural and Investment Funds, dedicated to
implementing financial instruments consistent with the objectives of the respective
European Structural and Investment Funds, which will undertake implementation
tasks; the support to such entities shall be limited to the amounts necessary to
implement new investments in accordance with the provisions under Article 32 and

consistent with the objectives of this Regulation; or
(b) entrust implementation tasks to:

(i)  the European Investment Bank;
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(i) international financial institutions in which a Member State is a shareholder, or
financial institutions established in a Member State aiming at the achievement

of public interest under the control of a public authority I ;
(iii) abody governed by public or private law I ;

(c) undertake implementation tasks directly, in the case of financial instruments
consisting solely of loans or guarantees. In this case the managing authority is

considered to be the beneficiary in the meaning of Article 2 (10).

When implementing the financial instrument, the bodies referred to in a) b) and c) shall
ensure compliance with applicable EU and national law, including rules covering
European Structural and Investment Funds, state aid, public procurement and relevant
standards and applicable legislation on the prevention of money laundering, the fight
against terrorism and tax fraud. They shall not be established and shall not maintain
business relations with entities incorporated in territories, whose jurisdictions do not
cooperate with the Union in relation to the application of the internationally agreed tax
standards and shall transpose such requirements in their contracts with the selected

financial intermediaries.

The Commission shall be empowered to adopt delegated acts in accordance with Article
142 laying down additional specific rules on the role, liabilities and responsibility of
bodies implementing financial instruments, related selection criteria and products that
may be delivered through financial instruments in accordance with the provisions under
Article 32. The Commission shall notify the delegated acts, adopted in accordance with
Article 142, simultaneously to the European Parliament and the Council within four

months of the adoption of this Regulation.

4a. Where a financial instrument is implemented under paragraphs (4)(a) and (b), subject to
the implementation structure of the financial instrument, the terms and conditions for
contributions from programmes to financial instruments shall be set out in funding
agreements in accordance with ANNEX X at the following levels:
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6a.

() where applicable, between the duly mandated representatives of the managing

authority and the body that implements the fund of funds, and

(b) between the duly mandated representatives of the managing authority, or where
applicable, the body that implements the fund of funds, and the body that

implements the financial instrument.

For financial instruments implemented under paragraph 4(c), the terms and conditions
for contributions from programmes to financial instruments shall be set out in a strategy

document in accordance with ANNEX X to be examined by the monitoring committee.

The bodies referred to in paragraph 4(a) and (b), when implementingl funds of funds may
further entrust part of the implementation to financial intermediaries provided that these
entities ensure under their responsibility that the financial intermediaries satisfy the criteria
laid down in Article 140(1), (2) and (4) of the Financial Regulation. Financial
intermediaries shall be selected on the basis of open, transparent, proportionate and non-

discriminatory procedures, avoiding conflicts of interests.

The bodies referred to in paragraph 4(b) to which implementation tasks have been
entrusted shall open fiduciary accounts in their name and on behalf of the managing
authority, or set up the financial instrument as a separate block of finance within a
financial institution. In case of a separate block of finance, separate accounting shall
distinguish programme resources invested in the financial instrument from the other
resources available in the financial institution. The assets held on ]| fiduciary accounts
and such separate blocks of finance shall be managed in accordance with the principle of
sound financial management following appropriate prudential rules and shall have

appropriate liquidity.

National public and private contributions, including where relevant in-kind
contributions as referred to under Article 32(3e), may be provided at the level of the fund
of funds, at the level of the financial instrument or at the level of final recipients, in

accordance with Fund-specific rules.

The Commission shalll adopt implementing acts in accordance with the examination

procedure referred to in Article 143(3), laying down uniform conditions regarding the
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modalities of the transfer and management of programme contributions managed by the

entities referred to under Article 33(4).
Article 33a

Contribution of ERDF and EAFRD to joint uncapped guarantee and securitization financial

instruments in favour of SMEs, implemented by the EIB
1.  For the purposes of this article, 'debt finance' means loans, leasing or guarantees.

2. Member States may use the ERDF and EAFRD to provide a financial contribution to
financial instruments referred to in Article 33(1)(a), managed indirectly by the
Commission with implementation tasks entrusted to the EIB pursuant to Article
58(1)(c)(iii) and Article 139(4) of the Financial Regulation, in respect of the following

activities:

(@) uncapped guarantees providing capital relief to financial intermediaries for new

portfolios of debt finance to eligible SMEs in accordance with Article 32(3);

(b) securitisation, as defined in Article 4 of Directive 2006/48/EC of the European
Parliament and of the Council, of any of the following:

(i)  existing portfolios of debt finance to SMEs and other enterprises with less

than 500 employees;
(i) new portfolios of debt finance to SMEs.

The financial contribution referred to in points (a) and (b) of the first subparagraph shall
contribute to junior and/or mezzanine tranches of portfolios mentioned therein provided
that the relevant financial intermediary retains a sufficient part of the risk of the portfolios
at least equal to the risk retention requirement set out in Directive 2013/36/EU and
Regulation (EU) No 575/2013 to ensure adequate alignment of interest. In the case of
securitisation under point (b), the financial intermediary is obliged to originate new debt
finance to eligible SMEs in accordance with Article 32(3).

Each Member State intending to participate in such financial instruments shall contribute
an amount which is in line with SMEs’ debt financing needs in that Member State and the
estimated demand for such SME debt finance, taking into account the ex-ante assessment
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referred to in paragraph 4(a) and in any case which is not higher than [7] % of the
allocation from the ERDF and EAFRD to the Member State. The aggregate ERDF and
EAFRD contribution by all participating Member States shall be subject to a global ceiling
of EUR 8 500 000 000 (2011-prices).

Where it is considered by the Commission in consultation with the EIB that the aggregate
minimum contribution to the instrument representing the sum of the contributions of all
participating Member States is insufficient taking due account of the minimum critical
mass defined in the ex-ante assessment referred to in paragraph 4(a), implementation of
the financial instrument shall be discontinued and the contributions returned to the

Member States.

Where the Member State and the EIB are not able to agree the conditions of the funding
agreement referred to in paragraph 4(c) of this Article the Member State shall submit a
request for amendment of the programme referred to in paragraph 4(b) and reallocate the
contribution to other programmes and priorities in accordance with requirements for

thematic concentration.

Where the conditions for the termination of the Member State’s contribution to the
instrument established in the funding agreement between the Member State concerned and
the EIB referred to in paragraph 4(c) have been satisfied, the Member State shall submit a
request for amendment of the programme referred to in paragraph 4(b) and reallocate the
remaining contribution to other programmes and priorities in accordance with

requirements for thematic concentration.

Where the participation of a Member State in the financial instrument is discontinued, the
Member State shall submit a request for amendment of the programme and the unused
appropriations shall be de-committed and the decommitted appropriations shall be made
available again to the Member State concerned in order to be re-programmed for other

programmes and priorities in accordance with requirements for thematic concentration.

3. The SMEs which receive new debt finance, as a result of the new portfolio built up by the
financial intermediary in the context of the financial instrument referred to in paragraph 1
shall be considered the final recipients of the contribution of the ERDF and EAFRD to the

financial instrument concerned.
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4.  The financial contribution referred to in paragraph 1 shall comply with the following

conditions:

(@)

(b)

(©

by derogation from Article 32(2), it shall be based on one ex ante assessment at

Union level carried out by the EIB and the Commission;

On the basis of available data sources on bank debt finance and SMEs, the ex-ante
assessment will cover, inter alia, an analysis of the SME financing needs at Union
level, SME financing conditions and needs as well as an indication of the SME
financing gap in each Member State, profile of the economic and financial
situation of the SME sector at Member State level, minimum critical mass of
aggregate contributions, a range of estimated total loan volume generated by such
contributions and the value added.

it shall be provided by each participating Member State as part of a single
dedicated national programme per financial contribution by ERDF and EAFRD

supporting the thematic objective set out in Article 9 (3);

it shall be subject to the conditions set out in a funding agreement concluded
between each participating Member State and the EIB including, inter alia:

(i)  tasks and obligations of the EIB including remuneration;

(i) minimum leverage to be achieved at clearly defined milestones within the

eligibility period indicated in Article 55(2);
(iii)  conditions for the new debt finance;
(iv) provisions relating to non-eligible activities and exclusion criteria;
(v)  schedule of payments;
(vi) penalties in case of non-performance by financial intermediaries;
(vit) selection of financial intermediaries;
(viii) monitoring, reporting and auditing;

(ix) visibility;
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(x) the conditions for termination of the agreement.

For the purposes of implementation of the instrument, the EIB will enter into

contractual arrangements with selected financial intermediaries;

(d) in case the funding agreement referred to in point (c) is not concluded within six
months of the adoption of the programme referred to in point (b) the Member State
shall have the right to reallocate such contribution to other programmes and priorities

in accordance with requirements for thematic concentration.

The Commission shall adopt by means of an implementing act a model of the funding
agreement referred to in point (c). That implementing act shall be adopted in accordance

with the examination procedure referred to in Article 143.

5. A minimum leverage must be achieved in each participating Member State at the
milestones set out in the funding agreement referred to in paragraph 4(c), calculated as the
ratio between the new debt finance to eligible SMEs to be originated by the financial
intermediaries and the corresponding contribution of the ERDF and EAFRD from the
relevant Member State to the financial instruments. Such minimum leverage may vary

between participating Member States.

In case the financial intermediary does not achieve the minimum leverage set out in the
funding agreement referred to in paragraph 4(c) it shall be contractually bound to pay
penalties for the benefit of the participating Member State, in accordance with the terms

and conditions set out in the funding agreement.

Neither the guarantees issued nor the relevant securitisation transactions shall be affected
by a failure by the financial intermediary to reach the minimum leverage set out in the

funding agreement.

6. By derogation from the first sentence of Article 33(2), financial contributions referred to in
paragraph 2 of this Article may be placed in separate accounts per Member State or, if two
or more participating Member States give their consent, in a single account covering all
such Member States and used in accordance with the specific objectives of the programmes

from which the contributions are made.
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By derogation from Article 35(1) and (2) as regards the financial contributions referred to
in paragraph 1 of this Article, the Member State's request for payment to the Commission
shall be made on the basis of 100% of the amounts to be paid by the Member State to the
EIB in accordance with the schedule defined in the funding agreement referred to in
paragraph 4(c) of this Article. Such requests for payment shall be based on the amounts
requested by the EIB deemed necessary to cover commitments for guarantee contracts or
securitisation transactions to be finalised within the three following months. Payments
from Member States to the EIB shall be made without delay and in any case before

commitments are entered into by the EIB.

At closure of the programme, the eligible expenditure shall be the total amount of

programme contributions paid to the financial instrument, corresponding:

(&) for the activities referred to in paragraph 2(a), to the resources referred to in
Article 36(1)b;

(b)  for the activities referred to in paragraph 2(b), to the aggregate amount of new
debt finance resulting from the securitisation transactions, paid to or to the benefit
of eligible SMEs within the eligibility period indicated in Article 55(2).

For the purpose of Articles 38 and 39, the uncalled guarantees and the amounts recovered
in relation to, respectively, the uncapped guarantees and the securitisation transactions,
shall be deemed to be resources paid back to the financial instruments. At the winding up
of the financial instruments, the net liquidation proceeds, after deduction of costs, fees and
payment of amounts due to creditors ranking senior to those contributed by the ERDF and
EAFRD, shall be returned to the relevant Member States pro rata to their contributions to

the financial instrument.
The report referred to in Article 40(1) shall include the following additional elements:

() the total amount of ERDF and EAFRD support paid to the financial instrument in
relation to uncapped guarantees or securitisation transactions, by programme and

priority or measure;

(b) progress in creating the new debt finance in accordance with Article 32(3), for
eligible SMEs.
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12.

2a.

Notwithstanding Article 85 (1), the resources allocated to instruments under paragraph 1
of this Article may be used for the purpose of giving rise to new SME debt finance in the
entire territory of the Member State without regard to the categories of region, unless

otherwise provided for in the funding agreement referred to in paragraph 4(c ).

Article 60 shall not apply to programmes set up to implement financial instruments under
this Article.

Article 34

Management and control of || financial instruments

Bodies designated in accordance with Article 113a for ERDF, CF, ESF, EMFF and with
Article 72 of the RDR for the EAFRD shall not carry out on-the spot verifications of
operations comprising financial instruments implemented under Article 33(1)(a). They
shall receive regular control reports from the bodies entrusted with the implementation of

these financial instruments.

The bodies responsible for the audit of programmes shall not carry out audits of operations
comprising financial instruments implemented under Article 33(1)(a) and of management
and control systems relating to these instruments. They shall receive regular control reports

from the auditors designated in the agreements setting up of these financial instruments.

The bodies responsible for the audit of programmes may conduct audits at the level of

final recipients only when one or more of the following situations occur:

(@) supporting documents providing evidence of the support from the financial
instrument to final recipients and that it was used for the intended purposes in line
with applicable Union and national law are not available at the level of the
managing authority or at the level of the bodies that implement financial

instruments;

(b) there is evidence that the documents available at the level of the managing
authority or at the level of the bodies that implement financial instruments do not

represent a true and accurate record of the support provided.

The Commission shall be empowered to adopt delegated acts, in accordance with Article

142 concerning the management and control of financial instruments pursuant to Article
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33(1)(b), including controls to be performed by managing and audit authorities,
arrangements for keeping supporting documents, elements to be evidenced by supporting
documents, and management and control and audit arrangements. The Commission
shall notify the delegated acts, adopted in accordance with Article 142, simultaneously to
the European Parliament and the Council within four months of the adoption of this

Regulation.

The bodies implementing financial instruments shall be responsible for ensuring that
supporting documents are available and shall not impose on final recipients record-
keeping requirements that go beyond what is necessary to enable them to fulfil this

responsibility.

Article 35

Requests for payment including expenditure for financial instruments

As regards financial instruments referred to in Article 33(1)(a) and financial instruments
referred to in Article 33(1)(b) implemented in accordance with Article 33(4)(a) and (b),
phased applications for interim payments shall be made for programme contributions
paid to the financial instrument during the period of eligibility in accordance with the

following conditions:

(a) the amount of the programme contribution paid to the financial instrument
included in each application for interim payment submitted during the eligibility
period indicated in Article 55(2) shall not exceed 25 per cent of the total amount of
programme contributions committed to the financial instrument under the relevant
funding agreement, corresponding to expenditure in the meaning of Article
36(1)(a), (b) and (d) expected to be paid during the eligibility period indicated in
Article 55(2). Applications for interim payment submitted after the eligibility period
indicated in Article 55(2) shall include the total amount of eligible expenditure in

the meaning of Article 36;

(b) each application for interim payment referred to in paragraph (a) may include up
to 25 per cent of the total amount of the national co-financing as referred to in
Article 33(8) expected to be paid to the financial instrument, or at the level of final
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recipients for expenditure in the meaning of Article 36 (1) (a), (b) and (d), within
the eligibility period indicated in Article 55(2);

(c) subsequent applications for interim payment submitted during the eligibility period

indicated in Article 55(2) shall only be made:

(i)  for the second application for interim payment, when at least 60 per cent of
the amount included in the first application for interim payments has been

spent as eligible expenditure in the meaning of Article 36(1)(a), (b) and (d);

(if)  for the third and subsequent applications for interim payment, when at least
85 per cent of the amounts included in the previous applications for interim
payments have been spent as eligible expenditure in the meaning of Article
36(1)(a), (b) and (d);

(d) each application for interim payment, which includes expenditure related to
financial instruments, shall separately disclose the total amount of programme
contributions paid to the financial instrument and the amounts paid as eligible

expenditure in the meaning of Article 36(1)(a), (b) and (d).

At closure, the application for payment of the final balance shall include the total

amount of eligible expenditure as referred to in Article 36.

2. As regards financial instruments referred to in Article 33(1)(b) implemented in accordance
with Article 33(4)(c), the applications for interim payments, and payment of the final
balance shall include || the total amount of the payments effected by the managing
authority for investments in final recipients as referred to in Articles 36(1)(a) and (b).

5. The Commission shall be empowered to adopt, by means of delegated acts in accordance
with Article142, the | rules for withdrawal of payments to financial instruments and

consequent adjustments in respect of applications for payment.

5a. The Commission shall ensure uniform conditions for implementation by adopting, by

means of implementing acts in accordance with the examination procedure laid down in
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Article 143(3), the models to be used when submitting additional information concerning

financial instruments with the applications for payments to the Commission.

Article 36

Eligible expenditure at closure

1. At closure of a programme, the eligible expenditure of the financial instrument shall be the
total amount of programme contributions effectively paid or, in the case of guarantees
committed, by the financial instrument within the eligibility period indicated in Article
55(2), corresponding to:

(@) payments to final recipients, and in the cases referred to under Article 32(5)

payments to the benefit of final recipients;

(b) resources committed for guarantee contracts, whether outstanding or already come to
maturity, in order to honour possible guarantee calls for losses, calculated according
to a prudent ex ante risk assessment, covering a multiple amount of underlying new

loans or other risk-bearing instruments for new investments in final recipients;

(c) capitalised interest rate subsidies or guarantee fee subsidies, due to be paid for a
period not exceeding 10 years after the eligibility period laid down in Article 55(2),
used in combination with financial instruments, paid into an escrow account
specifically set up for that purpose, for effective disbursement after the eligibility
period laid down in Article 55(2), but in respect of loans or other risk-bearing
instruments disbursed for investments in final recipients within the eligibility period
laid down in Article 55(2);

(d) reimbursement of management costs incurred or payment of management fees of the

financial instrument.

The Commission shall be empowered to adopt delegated acts in accordance with Article
142 laying down the specific rules concerning the establishment of a system of

capitalisation of annual instalments for interest rate subsidies and guarantee fee subsidies.

2. In the case of equity-based instruments and micro-credit, capitalised management costs or
fees due to be paid for a period not exceeding 6 years after the eligibility period laid down

in Article 55(2), in respect of investments in final recipients which occurred within that

16268/13 JG/psc 110
DQPG EN



2a.

eligibility period, which cannot be covered by Articles | 38 or 39, may be considered as

eligible expenditure when paid into an escrow account specifically set up for that purpose.

In the case of equity-based instruments targeting enterprises referred to in Article 32(3)
for which the funding agreement referred to in Article 33(5)(b) was signed before 31
December 2017, which by the end of the eligibility period laid down in Article 55(2)
invested at least 55% of the programme resources committed in the relevant funding
agreement, a limited amount of payments for investments in final recipients to be made
for a period not exceeding 4 years after the end of eligibility period may be considered as
eligible expenditure, when paid into an escrow account specifically set up for that
purpose, provided that State aid rules are complied with and that all of the conditions set
out below are fulfilled.

The amount paid into the escrow account:

(i) shall be used solely for follow-on investments in final recipients having received
initial equity investments from the financial instrument within the eligibility

period, which are still outstanding wholly or partially,

(it) shall be used solely for follow-on investments to be made in accordance with
market standards and market standard contractual arrangements and limited to
the minimum necessary to stimulate private sector co-investment, while
ensuring continuity of financing for the target enterprises so that both public

and private investors can benefit from investments,

(iii) shall not exceed 20 % of the eligible expenditure of the equity based financial
instrument referred to in Article 36 1(a) from which ceiling capital resources
and gains returned to this equity based instrument during the eligibility period
shall be deducted.

Any amounts paid into the escrow account which are not used for investments in final

recipients paid in the period set out above shall be used in accordance with Article 39.

The eligible expenditure disclosed in accordance with paragraphs 1 and 2 shall not exceed

the sum of the:
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4b.

(i)  total amount of the support from the European Structural and Investment Funds

paid for the purposes of paragraphs 1 and 2; and

(it)  corresponding national co-financing.

Management cost and fees as referred to in paragraphs (1)(d) and (2) may be charged by
the body implementing the fund of funds or bodies implementing financial instruments
pursuant to Articles 33(4)(a) and (b) and shall not exceed the thresholds defined in the
delegated act referred to in paragraph 4b. Whereas management costs shall comprise
direct or indirect cost items reimbursed against evidence of expenditure, management
fees shall refer to an agreed price for services rendered established via a competitive
market process, where applicable. Management costs and fees shall be based on a

performance based calculation methodology.

Management costs and fees may comprise arrangement fees. Where arrangement fees,
or any part thereof, are charged to final recipients, they shall not be declared as eligible

expenditure.

Management costs and fees, including those incurred for preparatory work in relation to
the financial instrument before the signature of the relevant funding agreement, are

eligible as from the date of signature of the relevant funding agreement.

The Commission shall be empowered to adopt, by means of delegated acts in accordance
with Article 142, specific rules setting out the criteria for determining management costs
and fees on the basis of performance and the applicable thresholds as well as rules for
the reimbursement of capitalised management costs and fees for equity-based

instruments and micro-credit.

Article 37

Interest and other gains generated by support from the European Structural and Investment Funds

to financial instruments

1. Support from the European Structural and Investment Funds paid to financial
instruments shall be placed in accounts domiciled within financial institutions in Member
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States and be invested on a temporary basis in accordance with the principles of sound

financial management.

2. Interest and other gains attributable to support from the European Structural and
Investment Funds paid to financial instruments shall be used for the same purposes,
including the reimbursement of management costs incurred or payment of management
fees of the financial instrument in accordance with Article 36(1)(d), and expenditure
paid in line with Article 36(2), as the initial support from the European Structural and
Investment Funds either within the same financial instrument, or following the winding
up of the financial instrument, in other financial instruments or forms of support in
accordance with the specific objectives set out under a priority, until the end of the
eligibility period.

3. The managing authority shall ensure that adequate records of the use of interest and other

gains are maintained.

Article 38
Re-use of resources attributable to the support from the European Structural and Investment

Funds until the end of the eligibility period

1. Resources paid back to financial instruments from investments or from the release of
resources committed for guarantee contracts, including capital repayments and gains and
other earnings or yields, such as interest, guarantee fees, dividends, capital gains or any
other income generated by investments, which are attributable to the support from the
European Structural and Investment Funds, shall be re-used for the following purposes,

up to the amounts necessary and in the order agreed in the relevant funding agreements:

(@) further investments through the same or other financial instruments, in accordance

with the specific objectives set out under a priority;

(b) where applicable, preferential remuneration of private investors, or public investors
operating under the market economy principle, who provide counterpart resources to
the support from the European Structural and Investment Funds to the financial

instrument or who co-invest at the level of final recipients;
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(c) where applicable, reimbursement of management costs incurred and payment of

management fees of the financial instrument.

The need and the level for preferential remuneration pursuant to paragraph (b) shall be
established in the ex ante assessment. The preferential remuneration shall not exceed
what is necessary to create the incentives for attracting private counterpart resources
and shall not over compensate private investors, or public investors operating under the
market economy principle. The alignment of interest shall be ensured through an
appropriate sharing of risk and profit and must be carried out on a normal commercial

basis and be compatible with EU State aid rules.

3. The managing authority shall ensure that adequate records of the use of the resources and

gains referred to in paragraph 1 | are maintained.

Article 39
Use ofl resources after the end of the eligibility period

Member States shall adopt the necessary measures to ensure thatl resources paid back to financial
instruments, including capital repayments and gains and other earnings or yields generated during
a period of at least 8 years after the end of the eligibility period, which are attributable to the
support from the European Structural and Investment Funds to financial instruments pursuant to
Article 32, are used in accordance with the aims of the programme or programmes, either within
the same financial instrument or, following the exit of these resources from the financial
instrument, in other financial instruments in both cases provided that an assessment of market

conditions demonstrates a continuing need for such investment or in other forms of support.

Article 40

Report on Implementation of Financial Instruments

1. The managing authority shall send to the Commission a specific report covering the
operations comprising financial instruments as an annex to the annual implementation

report.

2. The report referred to in paragraph 1 shall include, for each financial instrument, the

following information:
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(a)

(b)
(©)

(d)

(€)

(f)

(fa)

(9)

(ga)

(h)

identification of the programme and of the priority or measure from which support

from the European Structural and Investment Funds is provided;
description of the financial instrument and implementation arrangements;

identification of the bodies implementing financial instruments, and the bodies
implementing funds of funds where applicable, as referred to under Articles
33(1)(a), 33(4)(a), (b) and (c), and the financial intermediaries referred to under
Article 33(6);

total amount of || programme contributions by priority or measure paid to the

financial instrumentl ;

total amount of support paid to the final recipients or to the benefit of final
recipients, or committed in guarantee contracts by the financial instrument for
investments in final recipients, as well as management costs incurred or

management fees paid, by programme and priority or measure I ;

the performance of the financial instrument including progress in its set-up and in
selection of bodies implementing the financial instrument (including the body

implementing a fund of funds);

interest and other gains generated by support from the European Structural and
Investment Funds to the financial instrument and programme resources paid back

to financial instruments from investments as referred to in Articles 37 and 38;

progress in achieving the expected leverage effect of investments made by the

financial instrument and value of investments and participations;
the value of equity investments, with respect to previous years;

contribution of the financial instrument to the achievement of the indicators I of the

priority or measure concerned.

The information in (g) and (h) may be included only in the annex to the annual

implementation reports submitted in 2017 and 2019 as well as in the final report. The

monitoring obligations as set out in (a) and (h) shall not be applied at the level of final

recipients.
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3. The Commission shall adopt, by means of implementing acts, in accordance with the
examination procedure laid down in Article 143(3), arrangements laying down uniform
conditions by establishing models to be used when reporting on financial instruments to

the Commission.

3a. Each year, starting in 2016, the Commission shall, within 6 months of the deadline for
the submission of the annual implementation reports referred to in Article 101(1) for the
ERDF, ESF and the CF, Article 82 of the EAFRD regulation for the EAFRD, and the
relevant provisions of Funds-specific rules for the EMFF provide summaries of the data
on the progress made in financing and implementing the financial instruments, sent by
the managing authorities in accordance with this Article. These summaries shall be
transmitted to the European Parliament and the Council and shall be made public.

TITLEV
MONITORING AND EVALUATION

CHAPTER |

Monitoring

SECTION |

MONITORING OF PROGRAMMES

Article 41

Monitoring committee

1. Within three months of the date of notification to the Member State of the decision
adopting a programme, the Member State shall set up a committee, in accordance with the
institutional, legal and financial framework of the Member State concerned, to monitor

implementation of the programme, in agreement with the managing authority.

A Member State may set up a single monitoring committee for more than one programme

co-financed by the European Structural and Investment Funds.

2. Each monitoring committee shall draw up and adopt its rules of procedure within the

institutional, legal and financial framework of the Member State concerned.
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la.

The monitoring Committee of a programme under the European territorial cooperation
goal shall be set up by the Member States participating in the cooperation programme
and third countries, when they have accepted the invitation to participate in the
cooperation programme, in agreement with the managing authority within three months
of the date of notification of the decision adopting the programme to the Member States.
It shall draw up and adopt its rules of procedure.

Article 42

Composition of the monitoring committee

The composition of the monitoring committee shall be decided by the Member State,
provided that the monitoring committee is composed of representatives of the relevant
Member State authorities and intermediate bodies and of representatives of the partners
referred to in Article 5. Representatives of the partners shall be delegated to be part of
the monitoring committee by the respective partners through transparent processes.

Each member of the monitoring committee may have a voting right.

The composition of the Monitoring Committee of a programme under the European
territorial goal shall be agreed by the Member States participating in the programme and
third countries, when they have accepted the invitation to participate in the cooperation
programme. It shall include relevant representatives of Member States and of any third
country referred to in the preceding sentence. The Monitoring Committee may include
representatives of the EGTC carrying out activities related to the programme within the

programme area.

The list of members of the monitoring committee shall be published.

The Commission shall participate in the work of the monitoring committee in an advisory

capacity.

If the EIB contributes to a programme, it may participate in the work of the monitoring

committee in an advisory capacity.

The monitoring committee shall be chaired by a representative of the Member State or of

the managing authority.
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Article 43

Functions of the monitoring committee

1. The monitoring committee shall meet at least once a year and shall review implementation
of the programme and progress towards achieving its objectives. In doing so, it shall have
regard to the financial data, common and programme-specific indicators, including
changes in the value of result indicators and progress towards quantified target values, and
the milestones defined in the performance framework referred to in Article 19(1), and,

where relevant, the results of qualitative analyses.

2. The monitoring committee shall examine I all issues that affect the performance of the

programme, including the conclusions of the performance reviews.

3. The monitoring committee shall be consulted and shall, if it considers appropriate, give

an opinion on any amendment of the programme proposed by the managing authority.

4. The monitoring committee may make observations to the managing authority regarding
implementation of the programme and its evaluation including actions related to the
reduction of administrative burden on beneficiaries. It shall monitor actions taken as a

result of its observations.

Article 44

Implementation reports

1. From 2016 until and including 2023, the Member State shall submit to the Commission an

annual report on implementation of the programme in the previous financial year.

The Member State shall submit a final report on implementation of the programme by 31
December 2024 for the ERDF, ESF and Cohesion Fund and an annual implementation
report for the EAFRD and EMFF by the deadline established in the Fund-specific
Regulations.

2. Annual implementation reports shall set out key information on implementation of the
programme and its priorities by reference to the financial data, common and programme-
specific indicators and quantified target values, including changes in the values of result
indicators where appropriate, and beginning from the report submitted in 2017 the

milestones defined in the performance framework. The data transmitted shall relate to
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values for indicators for fully implemented operations and also, where possible, having
regard to the stage of implementation, for selected operations. They shall also set out a
synthesis of the findings of all evaluations of the programme that have become available
during the previous financial year, any issues which affect the performance of the
programme, and thel measures taken. The annual implementation report submitted in

2016 may also set out, where relevant, actions taken to fulfil ex-ante conditionalities.

By way of derogation from paragraph 2, specific rules on the data to be transmitted for
the ESF may be established in the ESF Regulation.

The annual implementation report submitted in 2017 shall set out and assess the
information set out in paragraph 2 and progress towards achieving the objectives of the
programme, including the contribution of the European Structural and Investment Funds
to changes in the value of result indicators, when evidence is available from evaluations. It
shall set out actions taken to fulfil the ex- ante conditionalities not fulfilled at the time of
adoption of the programmes. It shall also assess the implementation of actions to take into
account the principles set out in Articles I 7 and 8, the role of the partners referred to in
Article 5 in the implementation of the programme and report on support used for climate

change targets.

The annual implementation report submitted in 2019 and the final implementation report
for the European Structural and Investment Funds shall, in addition to the information
and assessment set out in paragraphs 2 and 3, include information on and assess progress
towards achieving the objectives of the programme and its contribution to achieving the

Union strategy for smart, sustainable and inclusive growth.

The annual implementation reports referred to in paragraphs 1 to 4 shall be admissible
where they contain all the information required in those paragraphs and in the Fund-
specific rules.

The Commission shall inform the Member State within 15 working days from the date of
receipt of the annual implementation report if it is not admissible, failing which it shall be

deemed admissible.

The Commission shall examine the annual and final implementation report and inform the

Member State of its observations within two months of the receipt of the annual
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implementation report and within 5 months of receipt of the final implementation report.
Where the Commission does not provide observations within these deadlines, the reports
shall be deemed to be accepted.

7. The Commission may make observations to the managing authority concerning issues
which significantly affect the implementation of the programme. Where such observations
are made, the managing authority shall provide all necessary information with regard to
those observations and, where appropriate, inform the Commission within three months

of I measures taken.

8. The annual and the final implementation reports, as well as a summary for citizens of

their content shall be made public.

Article 45

Annual review meeting

1. An annual review meeting shall be organised every year from 2016 until and including
2022 between the Commission and each Member State to examine the performance of
each programme, taking account of the annual implementation report and the

Commission's observations and recommendations, where applicable.

2. The annual review meeting may cover more than one programme. In 2017 and 2019, the
annual review meeting shall cover all programmes in the Member State and shall also take
account of the progress reports submitted by the Member State in accordance with Article
46 in those years.

3. The Member State and the Commission may agree not to organise an annual review

meeting for a programme in years other than 2017 and 2019.

4. The annual review meeting shall be chaired by the Commission or, if the Member State so

requests, co-chaired by the Member State and the Commission.

5. The Member State shall ensure that appropriate follow-up is given to | comments of the
Commission following the meeting concerning issues, which significantly affect the
implementation of the programme and, where appropriate, inform the Commission

within three months of measures taken.
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SECTION I

STRATEGIC PROGRESS

Article 46

Progress report and strategic report

1. By 31 August 2017 and by 31 August 2019, the Member State shall submit to the
Commission a progress report on implementation of the Partnership Agreement as at 31
December 2016 and 31 December 2018 respectively.

2. The progress report shall set out information on and assess:

(@) changes in the development needs in the Member State since the adoption of the
Partnership Agreement;

(b) progress towards achievement of the Union strategy for smart, sustainable and
inclusive growth, as well as of the Fund-specific missions referred to in Article 4.1,
through the contribution of the European Structural and Investment Funds to the
thematic objectives selected, and in particular in respect to the milestones set out| in
the performance framework for each programme, and to the support used for climate
change objectives;

(c) whether the actions taken to fulfil the applicable ex ante conditionalities set out in
the Partnership Agreement not fulfilled at the date of adoption of the Partnership
Agreement have been implemented in accordance with the timetable established.
This only applies to the 2017 progress report;

(d) implementation of mechanisms to ensure coordination between the European
Structural and Investment Funds and other Union and national funding instruments
and with the EIB;

(e) implementation of the integrated approach to territorial development, or a
summary of the implementation of the integrated approaches based on the
programmes, including progress towards achievement of priority areas established
for cooperation;
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(H  where appropriate, actions taken to reinforce the capacity of the Member State
authorities andl beneficiaries to administer and use the European Structural and

Investment Funds;

(g) actions taken and progress achieved towards a reduction in the administrative

burden for beneficiaries;

(h) the role of the partners referred to in Article 5 in the implementation of the

Partnership Agreement;

(ha) asummary of the actions taken in relation to the application of horizontal
principles and policy objectives for the implementation of the European Structural

and Investment Funds.

Where the Commission determines, within two months of the date of submission of the
progress report that the information submitted is incomplete or unclear in a manner which
significantly affect the quality and reliability of the assessment concerned, it may
without causing unjustified delays and providing reasons for the alleged lack of quality
and reliability request additional information from the Member State. The Member State
shall provide to the Commission the information requested within three months and, where

appropriate, shall revise the progress report accordingly.

The Commission shall adopt, by means of implementing act in accordance with the
advisory procedure laid down in Article 143(2), uniform conditions concerning the

model to be used when submitting the progress report.

Article 46a

Reporting by the Commission and debate on the European Structural and Investment Funds

The Commission shall transmit each year from 2016 to the Council, the European
Parliament, the European Economic and Social Committee and the Committee of the
Regions, a summary report in relation to European Structural and Investment Fund
programmes based on the annual implementation reports of the Member States
submitted under Article 44 as well as a synthesis of the findings of the available
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evaluations of programmes. In 2017 and 2019 this report shall form a part of the

strategic report referred to in paragraph 2.

2. In 2017 and 2019, the Commission shall prepare a strategic report summarising the
progress reports of the Member States, which by 31 December 2017 and 31 December
2019, respectively, it shall submit to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions and these

institutions shall be invited to hold a debate on it.

3. The Council shall debate the strategic report in particular with regard to the
contribution of the European Structural and Investment Funds to the achievement of
the Union strategy for smart, sustainable and inclusive growth and shall be invited to
provide input to the spring meeting of the European Council.

4. Every two years from 2018, the Commission shall include in its Annual Progress Report
to the spring meeting of the European Council a section summarising the most recent of
the reports referred to in paragraphs 1 and 2, in particular with regard to the
contribution of the European Structural and Investment Funds to progress made
towards the Union strategy for smart, sustainable and inclusive growth.

CHAPTER II

Evaluation

Article 47

General Provisions

1. Evaluations shall be carried out to improve the quality of the design and implementation of
programmes, as well as to assess their effectiveness, efficiency and impact. Impact of
programmes shall be evaluated in accordance with the mission of the respective European
Structural and Investment Funds in relation to the targets for the Union strategy for smart,
sustainable and inclusive growth® and having regard to the size of the programme in
relation to Gross Domestic Product (GDP) and unemployment of the programme area

concerned, where appropriate.

1 Ref. EU2020 headline targets.
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2. Member States shall provide the resources necessary for carrying out evaluations, and shall
ensure that procedures are in place to produce and collect the data necessary for
evaluations, including data related to common and where appropriate programme-specific

indicators.

3. Evaluations shall be carried out by internal or external experts that are functionally
independent of the authorities responsible for programme implementation. The
Commission shall provide guidance on how to carry out evaluations, immediately

following the entry into force of this Regulation.
4, All evaluations shall be made public I .

Article 48

Ex ante evaluation

1. Member States shall carry out ex ante evaluations to improve the quality of the design of

each programme.

2. Ex ante evaluations shall be carried out under the responsibility of the authority
responsible for the preparation of the programmes. They shall be submitted to the
Commission at the same time as the programme, together with an executive summary. The
Fund-specific rules may establish thresholds under which the ex ante evaluation may be

combined with the evaluation for another programme.
3. Ex ante evaluations shall appraise:

(@) the contribution to the Union strategy for smart, sustainable and inclusive growth,
having regard to the selected thematic objectives and priorities, taking into account
national and regional needs and potential for development as well as lessons drawn

from previous programming periods;

(b) the internal coherence of the proposed programme or activity and its relation with

other relevant instruments;

(c) the consistency of the allocation of budgetary resources with the objectives of the

programme;
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(d)

(e)
(f)
(9)

(h)
(i)

)

(k)

(M

(m)

the consistency of the selected thematic objectives, the priorities and corresponding
objectives of the programmes with the Common Strategic Framework, the
Partnership Agreement and the relevant country specific recommendations adopted
in accordance with Article 121(2) of the Treaty on the Functioning of the
European Union and where appropriate at national level, the national reform

programme.
the relevance and clarity of the proposed programme indicators;
how the expected outputs will contribute to results;

whether the quantified target values for indicators are realistic, having regard to the

support from the European Structural and Investment Funds envisaged;
the rationale for the form of support proposed;

the adequacy of human resources and administrative capacity for management of the

programme;

the suitability of the procedures for monitoring the programme and for collecting the

data necessary to carry out evaluations;
the suitability of the milestones selected for the performance framework;

the adequacy of planned measures to promote equal opportunities between men and
women and to prevent any discrimination; in particular as regards the acccessibility

for persons with disabilities;

the adequacy of planned measures to promote sustainable development;

(ma) measures planned to reduce the administrative burden of beneficiaries.

4. Ex ante evaluations shall incorporate, where appropriate, the requirements for Strategic
Environmental Assessment set out in implementation of Directive 2001/42/EC of the
European Parliament and of the Council of 27 June 2001 on the assessment of the effects
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4a.

of certain plans and programmes on the environment, taking into account climate change

mitigation needs®.

Article 49

Evaluation during the programming period

An evaluation plan shall be drawn up by the managing authority or Member State and
may cover more than one programme. It shall be submitted in accordance with the Fund-

specific rules.
Member States shall ensure that appropriate evaluation capacity is available.

During the programming period, the managing authority shall ensure that evaluations are
carried out, including evaluations to assess effectiveness, efficiency and impact, for each
programme on the basis of the evaluation plan and that they are subject to appropriate
follow up in accordance to the Fund-specific rules. At least once during the programming
period, an evaluation shall assess how support from the ESI Funds has contributed to the
objectives for each priority. All evaluations shall be examined by the monitoring

committee and sent to the Commission.

The Commission may carry out, at its own initiative, evaluations of programmes. It shall
inform the Managing Authority and the results shall be sent to the Managing Authority

and provided to the monitoring committee concerned.

Paragraphs 1, 2 and 3 shall not apply to the dedicated programmes referred to in point
(b) of Article 33a(4).

Article 50

Ex post evaluation

The ex post evaluations shall be carried out by the Commission or by the Member States, in
close cooperation with the Commission. Ex post evaluations shall examine the effectiveness
and efficiency of the European Structural and Investment Funds and their contribution to

the Union strategy for smart, sustainable and inclusive growth taking account of the targets

OJ L 197, 21.7.2001, p. 30
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established for the Union strategy and in accordance with specific requirements established

in the Fund-specific rules.
2. Ex post evaluations shall be completed by 31 December 2024.

3. The ex-post evaluation of the dedicated programmes referred to in point (b) of Article

33a(4) shall be carried out by the Commission and completed by 31 December 2019.

4. For each of the European Structural and Investment Funds, the Commission shall

prepare, by 31 December 2025, a synthesis report outlining the main conclusions of ex-post

evaluations.
TITLE VI
TECHNICAL ASSISTANCE
Article 51
Technical assistance at the Initiative of the Commission
1. At the initiative || of the Commission, the European Structural and Investment Funds may

support the preparatory, monitoring, administrative and technical assistance, evaluation,

audit and control measures necessary for implementing this Regulation.
Such measures may be implemented:
(&) directly by the Commission; or

(b) indirectly, by entities and persons other than Member States in accordance with

Article 60 of the Financial Regulation.
Those measures may include in particular:
(a) assistance for project preparation and appraisal, including with the EIB;

(b) support for institutional strengthening and administrative capacity-building for the

effective management of the European Structural and Investment Funds;

(c) studies linked to the Commission's reporting on the European Structural and

Investment Funds and the cohesion report;
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(d)

(e)

(f)

(9)

(h)

(i)
)

(ia)

(ib)

measures related to the analysis, management, monitoring, information exchange and
implementation of the European Structural and Investment Funds, as well as
measures relating to the implementation of control systems and technical and

administrative assistance;

evaluations, expert reports, statistics and studies, including those of a general nature,
concerning the current and future operation of the European Structural and

Investment Funds, which may be carried out where appropriate by the EIB,;

actions to disseminate information, support networking, carry out communication
activities, raise awareness and promote cooperation and exchange of experience,
including with third countries. To bring about greater efficiency in communication to
the public at large and stronger synergies between the communication activities
undertaken at the initiative of the Commission, the resources allocated to
communication actions under this Regulation shall also contribute to the corporate
communication of the political priorities of the European Union as far as they are

related to the general objectives of this Regulation;

the installation, operation and interconnection of computerised systems for

management, monitoring, audit, control and evaluation;

actions to improve evaluation methods and the exchange of information on

evaluation practices;
actions related to audit;

the strengthening of national and regional capacity regarding investment planning,
needs assessment, preparation, design and implementation of financial instruments,

joint action plans and major projects, including joint initiatives with the EIB;

the dissemination of good practices in order to assist Member States to strengthen
the capacity of the relevant partners referred to in Article 5 and their umbrella

organisations;

measures to identify, prioritize and implement structural and administrative
reforms in response to economic and social challenges in Member States which

meet the conditions set out in Article 22(1).
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2. The Commission shall set out each year its plans on the type of actions related to the
measures listed in paragraph 1, when a contribution from the ESI Funds is foreseen, by

means of implementing acts.

Article 52

Technical Assistance of the Member States

1. At the initiative of a Member State, the European Structural and Investment Funds may
support actions for preparation, management, monitoring, evaluation, information and
communication, networking, complaint resolution, and control and audit. The European
Structural and Investment Funds may be used by the Member State to support actions for
the reduction of administrative burden for beneficiaries, including electronic data exchange
Systems, I actions to reinforce the capacity of Member State authorities and beneficiaries
to administer and use these Funds, as well as actions to reinforce the capacity of, and
exchange best practices between, relevant partners in line with Article 5(3) (e). These

actions may concern preceding and subsequent programming periods.

2. The Fund-specific rules may add or exclude actions which may be financed by the

technical assistance of each European Structural and Investment Fund.

TITLE VII
FINANCIAL SUPPORT FROM THE ESI FUNDS

CHAPTER I
Support from the ESI Funds

Article 53

Determination of co-financing rates

1. The Commission decision adopting a programme shall fix the co-financing rate or rates
and the maximum amount of support from the European Structural and Investment Funds

according to the Fund-specific rules.

2 Technical assistance measures implemented at the initiative of, or on behalf of, the

Commission may be financed at the rate of 100 %.
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CHAPTER la

Special rules on support from the ESI Funds to public private partnerships

Article 54

Operations generating net revenue after completion

1. This Article shall apply to operations which generate net revenue after their completion.
For the purposes of this Article ‘net revenue’ shall mean cash in-flows directly paid by
users for the goods or services provided by the operation, such as charges borne directly
by users for the use of infrastructure, sale or rent of land or buildings, or payments for
services less any operating costs and replacement costs of short-life equipment incurred
during the corresponding period. Operating cost-savings generated by the operation
shall be included in the net revenue unless they are offset by an equal reduction in

operating subsidies.

Where not all the investment cost is eligible for co-financing, the net revenue shall be

allocated pro rata to the eligible and non-eligible parts of the investment cost.

2. The eligible expenditure of the operation to be co-financed from the Funds shall be
reduced in advance taking into account the potential of the operation to generate net
revenue over a specific reference period that covers both implementation of the

operation and the period after completion.

2a. The potential net revenue of the operation shall be determined in advance by one of the
following methods chosen by the managing authority for a sector, subsector or type of

operation:

(a) application of a flat rate net revenue percentage for the sector or subsector
applicable to the operation as defined in Annex I1b or in any of the delegated acts

hereinafter referred to.

The Commission shall be empowered to adopt delegated acts in accordance with
Article 142 in duly justified cases to amend the Annex by adjusting the flat rates
established in Annex I1b taking into account historic data and the potential for
cost recovery and the polluter-pays principle where applicable.
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(b)

The Commission shall be empowered to adopt delegated acts in accordance with
Article 142 establishing flat rates for sectors or subsectors within the fields of ICT,
research, development and innovation and energy efficiency. The Commission
shall notify the delegated acts to the European Parliament and the Council not
later than 30 June 2015.

In addition, the Commission shall be empowered to adopt delegated acts in
accordance with Article 142 in duly justified cases for additional sectors or
subsectors including subsectors for sectors in the Annex I1b falling under the

thematic objectives defined in Article 9 and supported by the ESI Funds.

Where this method is applied, all the net revenue generated during implementation
and after completion of the operation is considered to be taken into account by the
application of the flat rate and is therefore not deducted subsequently from the

eligible expenditure of the operation.

calculation of discounted net revenue of the operation, taking into account the
reference period appropriate to the sector or subsector applicable to the operation,
the profitability normally expected of the category of investment concerned,
application of the polluter-pays principle and, if appropriate, considerations of

equity linked to the relative prosperity of the Member State or region concerned.

When a flat rate for a new sector or subsector has been established by the adoption
of a delegated act, a managing authority may choose to apply the method set out in

point (a) for new operations in relation to the sector or subsector concerned.

The Commission shall be empowered to adopt delegated acts, in accordance with
Article 142, laying down the method referred to in point (b).

Where this method is applied, the net revenue generated during implementation of
the operation, resulting from sources of revenue not taken into account in
determining the potential net revenue of the operation, is deducted from the
eligible expenditure of the operation, no later than at the final payment claim
submitted by the beneficiary.
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4a.

4b.

4c.

The method by which the net revenue shall be deducted from the expenditure of the
operation included in the payment request submitted to the Commission shall be

determined in accordance with national rules.

As an alternative to the application of the methods laid down in paragraph 2a, the
maximum co-financing rate referred to in Article 53(1) may at the request of a Member
State be decreased at the moment of adoption of a programme for a priority or measure
under which all operations to be supported under that priority or measure could apply a
uniform flat rate in accordance with paragraph 2a(a). The decrease shall be not less
than the amount calculated by multiplying the maximum Union co-financing rate
applicable under the Fund-specific rules by the relevant flat rate referred to in
paragraph 2a(a).

Where this method is applied, all the net revenue generated during implementation and
after completion of the operation is considered to be taken into account by application of
the decreased co-financing rate and is therefore not deducted subsequently from the
eligible expenditure of the operations.

Where it is objectively not possible to determine the revenue in advance according to one
of the methods set out in paragraphs 2a or 4a, the net revenue generated within three
years of the completion of an operation or by 30 September 2023, whichever is earlier,

shall be deducted from the expenditure declared to the Commission.
Paragraphs 1 to 4b shall not apply to:
(a) operations or parts of operations supported solely by the ESF;

(b) operations whose total eligible cost before application of paragraphs 1-4b does not
exceed EUR 1 000 000;

(c) repayable assistance subject to an obligation for full repayment and prizes;
(d) technical assistance;

(e) support to or from financial instruments;
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(F)  operations for which public support take the form of lump sums or standard scale

unit costs;
() operations implemented under a joint action plan;

(h) operations for which amounts or rates of support are defined in Annex 1 to
EAFRD Regulation.

Notwithstanding point (b), where a Member State applies paragraph 4a, it can include in
the relevant priority or measure the operations whose total eligible cost before

application of paragraphs 1 to 4b does not exceed EUR 1 000 000.

4d. In addition, paragraphs 1 to 4b shall not apply to operations for which support under the

programme constitutes:
(a) de minimis aid;

(b) compatible state aid to SMESs, where an aid intensity or an aid amount limit is

applied in relation to state aid;

(c) compatible state aid, where an individual verification of financing needs in

accordance with the applicable state aid rules has been carried out.

Notwithstanding the first subparagraph, a managing authority can apply the provisions
of paragraphs 1 to 4b to operations which fall under points (a) to (c) where this is

provided for in national rules.

Article 54a
Public private partnerships (PPPs)
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The European Structural and Investment Funds may be used to support PPP operations. Such
PPP operations shall comply with applicable Union and national law, in particular on State aid

and public procurement.

Article 54b

Beneficiary under PPP operations

1. In relation to a PPP operation, and by way of derogation from Article 2(10), the

beneficiary may be either:
() the public law body initiating the operation, or

(b) abody governed by private law of a Member State (the "'private partner') selected

or to be selected for the implementation of the operation.

2. The public law body initiating the operation may propose that the private partner to be
selected after approval of the operation shall be the beneficiary for the purposes of the
support by the CSF Funds. In this case, the approval decision shall be conditional on the
managing authority satisfying itself that the selected private partner fulfils and assumes
all the corresponding obligations of a beneficiary under this Regulation.

3. The private partner selected to implement the operation may be replaced as beneficiary
during implementation where this is required under the terms and conditions of the PPP
or the financing agreement between the private partner and the financial institution co-
financing the operation. In this case the replacement private partner or public law body
shall become the beneficiary provided that the managing authority satisfies itself that the
replacement partner fulfils and assumes all the corresponding obligations of a
beneficiary under this Regulation.

4. The Commission shall be empowered to adopt delegated acts in accordance with Article
142 laying down additional rules on the change in beneficiary and the related

responsibilities.
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5. A change of the beneficiary that respects the applicable conditions set out in paragraph
3 and the delegated act adopted pursuant to paragraph 4 shall not be considered a

change in ownership within the meaning of Article 61(1)(b).

Article 54c
Support for PPP operations

1. In the case of a PPP operation where the beneficiary is a public body, expenditure under
a PPP operation which has been incurred and paid by the private partner may, by way of
derogation from Article 55(2), be considered as incurred and paid by a beneficiary and
included in a request for payment to the Commission provided that the following

conditions are met:
(&) the beneficiary has entered into a PPP agreement with a private partner;

(b) the managing authority has verified that the expenditure declared by the
beneficiary has been paid by the private partner and that the operation complies
with applicable Union and national law, the programme and the conditions for

support of the operation.

2. Payments to beneficiaries made in respect of expenditure included in a request for
payment in accordance with paragraph 1 shall be paid into an escrow account set up for

that purpose in the name of the beneficiary.

3. The funds paid into the escrow account referred to in paragraph 2 shall be used for
payments in accordance with the PPP agreement, including any payments to be made in

the event of termination of the PPP agreement.

4. The Commission shall be empowered to adopt delegated acts in accordance with Article
142 to lay down the minimum requirements to be included in PPP agreements which are
necessary for the application of the derogation specified in paragraph 1, including
provisions related to termination of the PPP agreement and to ensure an adequate audit

trail.
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CHAPTER II
Eligibility of expenditure and durability

Article 55
Eligibility

1. The eligibility of expenditure shall be determined on the basis of national rules, except
where specific rules are laid down in, or on the basis of, this Regulation or the Fund-

specific rules.

2. Expenditure shall be eligible for a contribution from the European Structural and
Investment Funds if it has been incurredl by a beneficiary and paid between the date of
submission of the programme to the Commission or from 1 January 2014, whichever is
earlier, and 31 December 2023. In addition, expenditure shall only be eligible for a
contribution from the EAFRD | if the relevant aid is actually paid by the paying agency
between 1 January 2014 and 31 December 2023.

2a. By way of derogation from paragraph 2, expenditure under the Youth Employment

Initiative shall be eligible as from 1 September 2013.

3. In the case of costs reimbursed on the basis of Article 57(1)(b) and (c), the actions
constituting the basis for reimbursement shall be carried out between 1 January 2014 and
31 December 2023.

3a. By way of derogation from paragraph 3, the starting date in relation to costs reimbursed
on the basis of Article 57 (1) (b) and (c) for actions under the Youth Employment
Initiative shall be 1 September 2013.

4. Operations shall not be selected for support by the European Structural and Investment
Funds where they have been physically completed or fully implemented before the
application for funding under the programme is submitted by the beneficiary to the
managing authority, irrespective of whether all related payments have been made by the

beneficiary.
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5. This Article shall be without prejudice to the rules on eligibility of technical assistance at

the initiative of the Commission set out in Article 51.

6. This paragraph shall apply to operations which generate net revenue during their

implementation and to which the provisions of Article 54, paragraphs 1-4b, do not apply

The eligible expenditure of the operation to be co-financed from the European
Structural and Investment Funds shall be reduced by the net revenue not taken into
account at the time of approval of the operation directly generated only during its
implementation, not later than at the final payment claim submitted by the beneficiary.
Where not all the costs are eligible for co-financing, the net revenue shall be allocated
pro rata to the eligible and non-eligible parts of the cost.

This rule in this paragraph shall not apply to:

(&) technical assistance;

(b) financial instruments;

(c) repayable assistance subject to an obligation for full repayment;
(d) prizes;

(e) operations subject to the rules on State aid;

()  operations for which public support take the form of lump sums or standard scale

unit costs provided that the net revenue has been taken into account ex ante;

(g) operations implemented under a joint action plan provided that the net revenue

has been taken into account ex ante;

(h) operations for which amounts or rates of support are defined in Annex 1 to the
EAFRD Regulation; or

(i) operations for which the total eligible cost does not exceed EUR 50 000.

For the purposes of this Article and Article 54, any payment received by the beneficiary

arising from a contractual condition on a breach of contract between the beneficiary
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and third parties (contractual penalties) or has occurred as a result of the withdrawal of
its offer by a third party chosen in public procurement rules (deposit) shall not be
considered as revenue and shall not be deducted from the eligible expenditure of the

operation.

7. In the case of amendment of a programme, expenditure becoming eligible because of the
amendment to the programme shall only be eligible from the date of submission to the
Commission of the request for amendment or, in case of application of Article 87(5f),

from the date of entry into force of the decision amending the programme.
The Fund-specific rules for the EMFF may derogate from the first subparagraph.

7a. By way of derogation from paragraph 7, specific provisions on the starting date of
eligibility may be established in the EAFRD Regulation.

8. An operation may receive support from one or more European Structural and Investment
Funds or from one or more programmes and from other Union instruments, provided that
the expenditure item included in a request for payment for reimbursement by one of the
European Structural and Investment Funds does not receive support from another Fund

or Union instrument, or support from the same Fund under another programme.

Article 56

Forms of support

The European Structural and Investment Funds shall be used to provide support in the form of

grants, prizes, repayable assistance and financial instruments, or a combination thereof.

In the case of repayable assistance, the support repaid to the body that provided it, or to another
competent authority of the Member State, shall be kept in a separate account or separated with

accounting codes and reused for the same purpose or in accordance with the objectives of the

programme.
Article 57
Forms of grants and repayable assistance
1. Grants and repayable assistance may take any of the following forms:
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la.

(@) reimbursement of eligible costs actually incurred and paid, together with, where

applicable, in-kind contributions and depreciation;
(b) standard scales of unit costs;
(c)  lump sums not exceeding EUR 100 000 of public contribution;

(d) flat-rate financing, determined by the application of a percentage to one or several

defined categories of costs.

Fund-specific rules may limit the forms of grants or repayable assistance applicable to

certain operations.

By way of derogation from paragraph 1, additional forms of grants and methods of

calculation may be established in the EMFF Regulation.

The options referred to in paragraph 1 may be combined only where each covers different
categories of costs or where they are used for different projects forming a part of an

operation or for successive phases of an operation.

Where an operation or a project forming a part of an operation is implemented exclusively
through the procurement of works, goods or services, only paragraph 1(a) shall apply.
Where the procurement within an operation or project forming part of an operation is
limited to certain categories of costs, all the options referred to in paragraph 1 may be

applied.

The amounts referred to in paragraph 1(b), (c) and (d) shall be established in one of the

following ways:

(@) afair, equitable and verifiable calculation method based on:
(i) statistical data or other objective information; or
(if) the verified historical data of individual beneficiaries; or

(ifa) the application of the usual cost accounting practices of individual

beneficiaries;
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(b) in accordance with the rules for application of corresponding scales of unit costs,
lump sums and flat rates applicable in Union policies for a similar type of operation
and beneficiary;

(c) inaccordance with the rules for application of corresponding scales of unit costs,
lump sums and flat rates applied under schemes for grants funded entirely by the

Member State for a similar type of operation and beneficiary;
(d) rates established by this Regulation or the Fund-specific rules;

(da) specific methods for determining amounts established in accordance with the

Fund-specific rules.

5. The document setting out the conditions for support for each operation shall set out the
method to be applied for determining the costs of the operation and the conditions for

payment of the grant.

Article 58

Flat rate financing for indirect costs and staff costs for grants and repayable assistance

1. Where the implementation of an operation gives rise to indirect costs, they may be

calculated as a flat rate in one of the following ways:

(a) aflatrate of up to 25 % of eligible direct costs, provided that the rate is calculated on
the basis of a fair, equitable and verifiable calculation method or a method applied
under schemes for grants funded entirely by the Member State for a similar type of
operation and beneficiary;

(b) aflat rate of up to 15 % of eligible direct staff costs without a requirement for the

Member State to execute any calculation to determine the applicable rate;

(c) aflatrate applied to eligible direct costs based on existing methods and
corresponding rates, applicable in Union policies for a similar type of operation and

beneficiary.

The Commission shall be empowered to adopt delegated acts in accordance with Article 142

concerning the definition of the flat rate and the related methods referred to in point (c) above.
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la. For the purposes of determining staff costs relating to the implementation of an

operation, the hourly rate applicable may be calculated by dividing the latest

documented annual gross employment costs by 1720 hours.

Article 59

Specific eligibility rules for grants and repayable assistance

1. Contributions in kind in the form of provision of works, goods, services, land and real

estate for which no cash payment supported by invoices, or documents of equivalent

probative value has been made, may be eligible provided that the eligibility rules of the

European Structural and Investment Funds and the programme allow for it and that all

the following conditions are fulfilled:

(@)

(b)

(©)

(d)

()

the public support paid to the operation which includes contributions in kind shall not
exceed the total eligible expenditure, excluding contributions in kind, at the end of

the operation;

the value attributed to contributions in kind does not exceed the costs generally

accepted on the market in question;

the value and the delivery of the contribution can be independently assessed and

verified;

in the case of provision of land or real estate, a cash payment, for the purposes of a
lease agreement of a nominal amount per annum not exceeding a single unit of
the currency of the Member State may be made. The value of the land or real estate
must be certified by an independent qualified expert or duly authorised official body

and does not exceed the limit laid down in paragraph 3(b);

in the case of contributions in kind in the form of unpaid work, the value of that work
is determined taking into account the verified time spent and the rate of remuneration

for equivalent work.

2. Depreciation costs may be considered as eligible under the following conditions:

(@)

the eligibility rules of the programme allow for it;
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(b) the amount of the expenditure is duly justified by supporting documents having
equivalent probative value to invoices where reimbursed in the form referred to in
Article 57(1)(a);

(c) the costs relate exclusively to the period of support for the operation;
(d) public grants have not contributed towards the acquisition of the depreciated assets.

3. The following costs shall not be eligible for a contribution from the European Structural
and Investment Funds and from the EUR 10 000 million transferred from the Cohesion

Fund to the Connecting Europe Facility:

(@) interest on debt, except for grants given in the form of an interest rate subsidy or

guarantee fee subsidy;

(b) the purchase of land not built on and land built on in the amount exceeding 10 % of
the total eligible expenditure for the operation concerned. For derelict sites and for
those formerly in industrial use which comprise buildings, this limit shall be
increased to 15 %. In exceptional and duly justified cases, this limit may be raised
above the respective preceding percentages for operations concerning environmental

conservation;
(c) value added tax except where it is non-recoverable under national VAT legislation.

Article 60
Eligibility of operations depending on location

1. Operations supported by the ESI Funds, subject to the derogations referred to in
paragraphs 2 and 3, and the Fund-specific rules, shall be located in | the programme area.

2. The managing authority may accept that an operation is implemented outside the
programme area but within the Union, provided that all the following conditions are

satisfied:
(@) the operation is for the benefit of the programme area;

(b) the total amount allocated under the programme to operations located outside the

programme area does not exceed 15 % of the support from the ERDF, Cohesion
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Fund and EMFF at the level of the priority, or 5 % of the support from the EAFRD at
the level of the programme;

(c) the monitoring committee has given its agreement to the operation or types of

operations concerned;

(d) the obligations of the authorities for the programme in relation to management,
control and audit concerning the operation are fulfilled by the authorities responsible
for the programme under which that operation is supported or they enter into

agreements with authorities in the area in which the operation is implemented.

3. For operations concerning technical assistance or promotional activities, expenditure may
be incurred outside the Union provided that the conditions set out in paragraph 2 (a) and
the obligations in relation to management, control and audit concerning the operation are
fulfilled.

4. Paragraphs 1 to 3 shall not apply to programmes under the European territorial cooperation
goal and paragraphs 2 and 3 shall not apply to operations supported by the ESF.

Article 61

Durability of operations

1. An operation comprising investment in infrastructure or productive investment shall repay
the contribution from the European Structural and Investment Funds if within five years
from the final payment to the beneficiary or within the period of time set out in the State
aid rules, where applicable, it is subject to:

(a) acessation or relocation of a productive activity outside of the programme area; or

(b) achange in ownership of an item of infrastructure which gives to a firm or a public

body an undue advantage; or

(c) asubstantial change affecting its nature, objectives or implementation conditions

which would result in undermining its original objectives.

Sums unduly paid in respect of the operation shall be recovered by the Member State in

proportion to the period for which the requirements have not been fulfilled.
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Member States may reduce the time limit set out in the first subparagraph to three years

in cases concerning the maintenance of investments or jobs created by SMEs.

An operation comprising investment in infrastructure or productive investment shall
repay the contribution from the European Structural and Investment Funds if within 10
years from the final payment to the beneficiary the productive activity is subject to
relocation outside the Union. This provision shall not apply if the beneficiary is an SME.
When the contribution from the European Structural and Investment Funds takes the
form of State aid, the period of 10 years shall be replaced by the deadline applicable

under State aid rules.

Operations supported by the ESF and operations supported by the other European
Structural and Investment Funds that are not investment in infrastructure or productive
investments shall repay the contribution from the Fund only where they are subject to an
obligation for maintenance of investment under the applicable State aid rules and where
they undergo a cessation or relocation of a productive activity within the period laid down

in those rules.

Paragraphs 1 and 2 shall not apply to contributions to or by financial instruments or to any
operation which undergoes cessation of a productive activity due to a non-fraudulent

bankruptcy.

Paragraphs 1 and 2 shall not apply to natural persons who are beneficiary of investment
support and, after the completion of the investment operation, become eligible for and
receive support under the EGF (Regulation [/2012] setting a European Globalisation Fund)
where the investment concerned is directly linked to the type of activity identified as

eligible for EGF support.
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TITLE VI
MANAGEMENT AND CONTROL

CHAPTER |

Management and control systems

Article 62

General principles of management and control systems

Management and control systems shall, in accordance with Article 4(8), provide for:

@) a description of the functions of each body concerned in management and control, and the
allocation of functions within each body;

(b) compliance with the principle of separation of functions between and within such bodies;

(c) procedures for ensuring the correctness and regularity of expenditure declared;

(d) computerised systems for accounting, for the storage and transmission of financial data and
data on indicators, for monitoring and for reporting;

(e) systems for reporting and monitoring where the responsible body entrusts execution of
tasks to another body;

()] arrangements for auditing the functioning of the management and control systems;

(9) systems and procedures to ensure an adequate audit trail;

(h) the prevention, detection and correction of irregularities, including fraud, and the recovery
of amounts unduly paid, together with any interest on late payments.
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Article 62a

Responsibilities under shared management

In accordance with the principle of shared management, Member States and the Commission
shall be responsible for the management and control of programmes in accordance with their

respective responsibilities laid down in this Regulation and the fund specific rules.

Article 63

Responsibilities of Member States

1. Member States shall fulfil the management, control and audit obligations and assume the
resulting responsibilities laid down in the rules on shared management set out in the

Financial Regulation and the Fund-specific rules. |

2. Member States shall ensure that their management and control systems for programmes are
set up in accordance with the provisions of the Fund-specific rules and that those systems

function effectively.

3. Member States shall ensure effective arrangements for the examination of complaints
concerning the European Structural and Investment Funds. The scope, rules and
procedures concerning such arrangements shall be the responsibility of Member States
in accordance with their institutional and legal framework. Member States shall upon
request by the Commission examine complaints submitted to the Commission falling
within the scope of their arrangements. Member States shall inform the Commission of

the results of examinations I upon request.

4. All official exchanges of information between the Member State and the Commission shall
be carried out using an electronic data exchange system established in compliance with the
terms and conditions laid down by the Commission by means of implementing acts. Those
implementing acts shall be adopted in accordance with the examination procedure referred
to in Article 143(3).
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CHAPTER Il

Commission powers and responsibilities

Article 65

Commission powers and responsibilities

1. The Commission shall satisfy itself, on the basis of available information, including
information on the designation of bodies responsible for the management and control,
the documents provided each year by the designated bodies under Article 59(5) of the
Financial Regulation, control reports, || annual implementation reports and audits carried
out by national and Union bodies, that the Member States have set up management and
control systems that comply with this Regulation and the Fund-specific rules and that these

systems function effectively during the implementation of programmes.

2. I Commission officials or authorised Commission representatives may carry out on-the-
spot audits or checks upon giving at least twelve working days notice to the competent
national authority, except in urgent cases. The Commission shall respect the principle of
proportionality by taking into account the need to avoid unjustified duplication of audits
or checks carried out by Member States, the level of risk to the Union budget and the
need to minimise administrative burdens for beneficiaries in accordance with the Fund-
specific rules. The scope of such audits or checks may include, in particular, verification of
the effective functioning of management and control systems in a programme or a part
thereof, operations and assessment of the sound financial management of operations or
programmes. Officials or authorised representatives of the Member State may take part in

such audits or checks.

Commission officials or authorised Commission representatives, duly empowered to carry
out on-the-spot audits or checks, shall have access to all necessary records, documents and
metadata, irrespective of the medium in which they are stored, relating to operations
supported by the European Structural and Investment Funds or to management and
control systems. Member States shall provide copies of such records, documents and

metadata to the Commission upon request.

The powers set out in this paragraph shall not affect the application of national provisions

which reserve certain acts for agents specifically designated by national legislation.
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Commission officials and authorised representatives shall not take part, inter alia, in home
visits or the formal questioning of persons within the framework of national legislation.
However, they shall have access to the information thus obtained without prejudice to the
competences of national courts and in full respect of the fundamental rights of the

concerned legal subjects.

3. The Commission may require a Member State to take the actions necessary to ensure the
effective functioning of their management and control systems or the correctness of

expenditure in accordance with the Fund-specific rules.

TITLE IX
FINANCIAL MANAGEMENT, EXAMINATION AND ACCEPTANCE OF ACCOUNTS AND
FINANCIAL CORRECTIONS, DECOMMITMENT

CHAPTER |

Financial management

Article 66

Budget commitments

The budget commitments of the Union in respect of each programme shall be made in annual
instalments for each Fund during the period between 1 January 2014 and 31 December 2020. The
budget commitments relating to the performance reserve in each programme shall be made

separately from the remaining allocation to the programme.

The decision of the Commission adopting a programme shall constitute the financing decision
within the meaning of Article 84 of the Financial Regulation and once notified to the Member State

concerned, a legal commitment within the meaning of that Regulation.

For each programme, the budget commitments for the first instalment shall follow the adoption of

the programme by the Commission.

The budget commitments for subsequent instalments shall be made by the Commission before 1
May of each year, on the basis of the decision referred to in the second and third subparagraphs,

except where Article 13 of the Financial Regulation applies.
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Following application of the performance framework in accordance with Article 20, where

priorities have not attained their milestones, the Commission shall where necessary decommit the

corresponding appropriations committed to the programmes concerned as part of the

performance reserve and shall make them available again for the programmes for which the

allocation is increased as a result of an amendment approved by the Commission in accordance

with the fourth subparagraph of Article 20(2c).

Article 67

Common rules for payments

1. Payments by the Commission of the contribution from the European Structural and
Investment Funds to each programme shall be made in accordance with budget
appropriations and subject to available funding. Each payment shall be posted to the
earliest open budget commitment of the Fund concerned.

la. Payments related to the commitments of the performance reserve shall not be made prior
to the definitive allocation of the performance reserve, in accordance with Article 20(2a)
and (2c).

2. Payments shall take the form of pre-financing, interim payments and paymentl of the final
balance.

3. For forms of support under Article 57(1)(b), (c) and (d), 58 and 59, costs calculated on the
applicable basis shall be regarded as eligible expenditure.
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Article 68

Common rules for calculating interim payments, I and payment of final balance

The Fund-specific rules shall lay down rules for the calculation of the amount reimbursed as interim
payments, I and of the final balance. This amount shall be a function of the specific co-financing
rate applicable to the eligible expenditure.

Article 69

Requests for payment

1. The specific procedure and information to be submitted for requests for payment shall be
laid down in the Fund-specific rules.

2. The request for payment to be submitted to the Commission shall provide all the
information necessary for the Commission to produce accounts in accordance with Article
68(3) of the Financial Regulation.

Article 71

Use of the euro

Amounts set out in programmes submitted by Member States, forecasts of expenditure, statements
of expenditure, requests for payment, I accounts and expenditure mentioned in the annual and final

implementation reports shall be denominated in euro.

Article 72

Payment of initial pre-financing

1. Following the Commission decision adopting the programme, an initial pre-financing
amount for the whole programming period shall be paid by the Commission. The initial
pre-financing amount shall be paid in instalments according to budgetary needs. The
instalments shall be defined in the Fund-specific rules.
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2. Initial pre-financing shall be used only forl payments to beneficiaries in the
implementation of the programme. It shall be made available without delay to the
responsible body for this purpose.

Article 73

Clearance of initial pre-financing

The amount paid as initial pre-financing shall be totally cleared from the Commission accounts at

the latest when the programme is closed.

Article 74
Interruption of the payment deadline

1. The payment deadline for an interim payment claim may be interrupted by the authorising
officer by delegation within the meaning of the Financial Regulation for a maximum

period of six months if:

(@) following information provided by a national or Union audit body, there is a clear
evidence to suggest a significant deficiency in the functioning of the management

and control system;

(b) the authorising officer by delegation has to carry out additional verifications
following information coming to his attention alerting him that expenditure in a
request for payment is linked to an irregularity having serious financial

consequences;

(c) there is a failure to submit one of the documents required under Article 59(5) of the
Financial Regulation.

The Member State may agree to an extension of the interruption period for another 3

months.

The Fund-specific rules for the EMFF may lay down specific bases for interruption of
payments linked to non-compliance with rules applicable under the Common Fisheries
Policy, which shall be proportionate, having regard to the nature, gravity, duration and

recurrence of the non-compliance.
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2. The authorising officer by delegation shall limit the interruption to the part of the
expenditure covered by the payment claim affected by the elements referred to in
paragraph 1, unless it is not possible to identify the part of the expenditure affected. The
authorising officer by delegation shall inform the Member State and the managing
authority in writing immediately of the reason for interruption and shall ask them to
remedy the situation. The interruption shall be ended by the authorising officer by

delegation as soon as the necessary measures have been taken.

CHAPTER II

Examination and acceptance of accounts ||

Article 76

Deadline for the examination and acceptance of accounts by the Commission

| By 31 May of the year following the end of the accounting period, the Commission shall, in
accordance with Article 59(6) of the Financial Regulation, apply procedures for the examination
and acceptance of the accounts and inform the Member State whether it accepts that the

accounts are complete, accurate and true in accordance with Fund-specific rules | .

CHAPTER lla

Financial corrections

Article 77

Financial corrections by the Commission

1. The Commission shall make financial corrections by cancelling all or part of the Union
contribution to a programme and effecting recovery from the Member State in order to

exclude from Union financing expenditure which is in breach of applicable | law.

2. A breach of applicable I law shall lead to a financial correction only in relation to
expenditure which has been declared to the Commission and where one of the following

conditions is met:
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(@) the breach has | affected the selection of an operation by the responsible body for
support by the European Structural and Investment Funds or in cases where due to
the nature of the breach it is not possible to establish this impact there is a

substantiated risk that the breach has had such an effect;

(b) I the breach has I affected the amount of expenditure declared for reimbursement by
the Union budget or in cases where due to the nature of the breach it is not possible
to quantify its financial impact there is a substantiated risk that the breach has had

such an effect.

When deciding on I a financial correction under paragraph 1, the Commission shall respect
the principle of proportionality by taking account of the nature and gravity of the breach
of applicable | law and the financial implications for the Union budget. The Commission
shall keep European Parliament informed of decisions taken to apply financial

corrections.

The criteria and the procedures for applying financial corrections shall be laid down in the

Fund-specific rules.

CHAPTER IlI

Decommitment

Avrticle 78
Principles

All programmes shall be submitted to a decommitment procedure established on the basis
that amounts linked to a commitment which are not covered by pre-financing or a request
for payment within a defined period, including any request for payment for which all or
part is subject to an interruption of the payment deadline or a suspension of payments,

shall be decommitted.

The commitment related to the last year of the period shall be decommitted according to
the rules to be followed for the closure of the programmes.

The Fund-specific rules shall specify the precise application of the decommitment rule for

each European Structural and Investment Fund.

16268/13 JG/psc 153

DQPG EN



4a.

That part of commitments still open shall be decommitted if any of the documents required
for the closure has not been submitted to the Commission by the deadlines established in

the Fund-specific rules.

The budgetary commitments in respect of the performance reserve shall be subject only

to the decommitment procedure set out in paragraph 4.

Article 79

Exception to the decommitment
The amount concerned by decommitment shall be reduced by the following amountsl :

(@) that part of the budget commitment for which the operations are suspended by a

legal proceeding or by an administrative appeal having suspensory effect; or

(b) that part of the budget commitment for which it has not been possible to make a
request for payment for reasons of force majeure seriously affecting implementation
of all or part of the programme. The national authorities claiming force majeure shall
demonstrate the direct consequences of the force majeure on the implementation of

all or part of the programme.

For the purpose of subparagraphs (a) and (b), the reduction may be requested once if the
suspension or force majeure lasted up to one year, or several times corresponding to the
duration of the force majeure or the number of years between the date of the legal or
administrative decision suspending the implementation of the operation and the date of the

final legal or administrative decision.

By 31 January, the Member State shall send to the Commission information on the
exceptions referred to in paragraph 1 (a) and (b) for the amount to be declared by the end

of preceding year.

Article 80

Procedure

The Commission shall inform the Member State and the managing authority in good time

whenever there is a risk of application of decommitment under Article 78.
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2. On the basis of the information it has on 31 January, the Commission shall inform the
Member State and the managing authority of the amount of the decommitment resulting

from the information in its possession.

3. The Member State shall have two months to agree to the amount to be decommitted or to

submit its observations.

4. By 30 June, the Member State shall submit to the Commission a revised financing plan
reflecting, for the financial year concerned, the reduced amount of support over one or
several priorities of the programme taking into account the allocation by Fund and by
category of region, where appropriate. Failing such submission, the Commission shall
revise the financing plan by reducing the contribution from the European Structural and
Investment Funds for the financial year concerned. This reduction shall be allocated to

each priority proportionately.

5. The Commission shall amend the decision adopting the programme, by means of
implementing acts, not later than 30 September.

PART THREE
GENERAL PROVISIONS APPLICABLE TO THE ERDF, THE ESF AND THE CF

TITLE |
OBJECTIVES AND THE FINANCIAL FRAMEWORK

CHAPTER I
Mission, goals and geographical coverage of support

Article 81

Mission and goals

1. The Funds shall contribute to developing and pursuing the actions of the Union leading to
strengthening of its economic, social and territorial cohesion in accordance with Article

174 of the Treaty on the Functioning of the European Union.

The actions supported by the Funds shall also contribute to the delivery of the Union

strategy for smart, sustainable and inclusive growth.

2. To this end, the following goals shall be pursued:
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(@) 'Investment for growth and jobs' in Member States and regions, to be supported by

all the Funds; and
(b) 'European territorial cooperation’, to be supported by the ERDF.

Article 82

Investment for growth and jobs

1. The Structural Funds shall support the Investment for growth and jobs goal in all regions
corresponding to level 2 of the common classification of territorial units for statistics
(hereinafter referred to as 'NUTS level 2') established by Regulation (EC) No 1059/2003 of
the European Parliament and of the Council of 26/05/2003 on the establishment of a
common classification of territorial units for statistics (NUTS), amended by Commission
Regulation 105/2007 of 1 February 2007.

2. Resources for the Investment for growth and jobs goal shall be allocated among the

following three categories of NUTS level 2 regions:

(@) less developed regions, whose GDP per capita is less than 75 % of the average GDP
of the EU-27,

(b) transition regions, whose GDP per capita is between 75 % and 90 % of the average
GDP of the EU-27,;

(c) more developed regions, whose GDP per capita is above 90 % of the average GDP of
the EU-27.

The classification of regions under one of the three categories of regions shall be
determined on the basis of how the GDP per capita of each region, measured in
purchasing power parities and calculated on the basis of Union figures for the period 2007

to 2009, relates to the average GDP of the EU-27 for the same reference period.

3. The Cohesion Fund shall support those Member States whose gross national income (GNI)
per capita, measured in purchasing power parities and calculated on the basis of Union
figures for the period 2008 to 2010, is less than 90 % of the average GNI per capita of the

EU-27 for the same reference period.
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The Member States eligible for funding from the Cohesion Fund in 2013, but whose
nominal GNI per capita exceeds 90 % of the average GNI per capita of the EU-27 as
calculated under the first sub-paragraph shall receive support from the Cohesion Fund on a

transitional and specific basis.

4. Immediately following the entry into force of this Regulation, the Commission shall adopt
a decision by implementing act setting out the list of regions fulfilling the criteria of the
three categories of regions referred to in paragraph 2 and of Member States fulfilling the
criteria of paragraph 3. This list shall be valid from 1 January 2014 to 31 December 2020.

5. In 2016, the Commission shall review the eligibility of Member States for the Cohesion
Fund on the basis of Union GNI figures for the period 2012 to 2014 for the EU-27. Those
Member States whose nominal GNI per capita falls below 90 % of the average GNI per
capita of the EU-27 shall become newly eligible to the Cohesion Fund and those Member
States which were eligible for the Cohesion Fund and whose nominal GNI per capita
exceeds 90%, shall lose their eligibility and shall receive support from the Cohesion Fund

on a transitional and specific basis.

CHAPTER II

Financial framework

Article 83

Resources for economic, social and territorial cohesion

1. The resources for economic, social and territorial cohesion available forl budgetary
commitment for the period 2014 to 2020 shall be EUR 325 145 694 739 at 2011 prices, in
accordance with the annual breakdown shown in Annex Il1, of which
EUR 322 145 694 739 represents I global resources allocated to the ERDF, the ESF and
the CF and EUR 3 000 000 000 represents a specific allocation for the Youth Employment
Initiative. For the purposes of programming and subsequent inclusion in the general budget
of the Union, the amount of resources for economic, social and territorial cohesion shall

be indexed at 2 % per year.

2. The Commission shall adopt a decision, by means of implementing acts, setting out the
annual breakdown of the global resources per Member State under the Investment for
growth and jobs goal, and the annual breakdown of the resources from the specific
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allocation for the Youth Employment Initiative by Member State together with the list of
eligible regions in accordance respectively with the criteria and methodology set out in
Annexes Il1bis and Illter without prejudice to paragraph 3 of this Article and Article
84(7).

0,35 % of the global resources after the deduction of the support to the Connecting
Europe Facility referred to under Article 84(4), and aid for the most deprived people
referred to in Article 84(5) shall be allocated to technical assistance at the initiative of the

Commission.

Article 84

Resources for Investment for growth and jobs and for European territorial cooperation

Resources for the Investment for growth and jobs goal shall amount to 96,33 % of the
global resources (i.e., a total of EUR 313 197 435 409) and shall be allocated as follows:

(@ 52,45 % (i.e., atotal of EUR 164 279 015 916) for less developed regions;
(b) 10,24 % (i.e., a total of EUR 32 084 931 311) for transition regions;
(c) 15,67 % (i.e., a total of EUR 49 084 308 755) for more developed regions;

(d) 21,19 % (i.e., a total of EUR 66 362 384 703) for Member States supported by the

Cohesion Fund;

(e) 0,44 % (i.e., atotal of EUR 1 386 794 724) as additional funding for the outermost
regions identified in Article 349 TFEU and the NUTS level 2 regions fulfilling the
criteria laid down in Article 2 of Protocol No 6 to the Treaty of Accession of Austria,

Finland and Sweden.

In addition to the amounts mentioned in Article 83 and 84(1), for the years 2014 and
2015, a further amount of respectively EUR 94 200 000 and of EUR 92 400 000 shall be
made available as set out in the "*Additional adjustments' under Annex Illbis. These

amounts shall be identified in the decision of the Commission referred to in Article 83

Q).
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In 2016, the Commission shall, in its technical adjustment for the year 2017 in
accordance with Articles 4 and 5 of the Council Regulation laying down the multiannual
financial framework for the years 2014-2020, review the total allocations under the
"Investment for growth and jobs' goal of each Member State for 2017-2020, applying
the allocation method set out in paragraphs 1 to 16 of Annex Il1bis on the basis of the
most recent statistics available and of the comparison, for the capped Member States,
between the cumulated national GDP observed for the years 2014-2015 and the
cumulated national GDP for the same period estimated in 2012 in accordance with
paragraph 10 of Annex Il1bis. Where there is a cumulative divergence of more than +/-
5% between the revised allocations and the total allocations, the total allocations shall be
adjusted correspondingly. In accordance with Article 5 of the Council Regulation laying
down the multiannual financial framework for the years 2014-2020, adjustments shall
be spread in equal proportions over the years 2017-2020 and the corresponding ceilings
of the financial framework shall be modified accordingly. The total net effect of the
adjustments, whether positive or negative, shall not exceed EUR 4 000 000 000.
Following the technical adjustment, the Commission, shall adopt a decision by means of
implementing acts setting out a revised annual breakdown of the global resources for

each Member State.

In order to ensure that sufficient investment is targeted at youth employment, labour
mobility, knowledge, social inclusion and combating poverty, the share of Structural
Funds resources available for programming for operational programmes under the
Investment for growth and jobs goal allocated to the ESF in each Member State shall not
be lower than the corresponding ESF share for that Member State observed in the
operational programmes for the Convergence and Regional competitiveness and
employment objectives for the period 2007-2013. To this share shall be added an
additional amount for each Member State determined according to the method set out in
Annex Illquater in order to ensure that the share of the ESF as a percentage of total
combined resources for the Structural Funds and the Cohesion Fund at EU level,
excluding the support from the Cohesion Fund for transport infrastructure under the
Connecting Europe Facility referred to in Article 84(4) and support from the Structural
Funds for aid for the most deprived people referred to in Article 84(5), in Member States
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is not less than 23,1 %. For the purposes of this provision, investment provided from the
ESF to the Youth Employment Initiative shall be considered as part of the share of
Structural Funds allocated to the ESF.

Resources for the Youth Employment Initiative shall amount to EUR 3 000 000 000 from
the specific allocation for the Youth Employment Initiative and at least
EUR 3 000 000 000 from ESF targeted investment.

The support from the Cohesion Fund to be transferred to the Connecting Europe Facility
shall be EUR 10 000 000 000. It shall be spent for transport infrastructure projects in
line with Regulation (XXX) of the European Parliament and the Council establishing
the Connecting Europe Facility exclusively in Member States eligible for funding from
the Cohesion Fund.

The Commission shall adopt a decision by implementing act setting out the amount to be
transferred from each Member State's Cohesion Fund allocation to be determined on a pro
rata basis for the whole period. The Cohesion Fund allocation of each Member State shall

be reduced accordingly.

The annual appropriations corresponding to the support from the Cohesion Fund
mentioned in the first subparagraph shall be entered in the relevant budget lines of the

Connecting Europe Facility as from the 2014 budgetary exercise.

The EUR 10 000 000 000 transferred from the Cohesion Fund to the Connecting Europe
Facility to be spend exclusively in Member States eligible for funding from the Cohesion
Fund will be implemented by specific calls to be launched for projects implementing the
core networks or for projects and horizontal activities identified in Part | of the Annex to
the CEF Regulation.

Applicable rules for the transport sector under the CEF Regulation shall apply to these
specific calls. Until 31 December 2016, the selection of projects eligible for financing
shall respect the national allocations under the Cohesion Fund. As of 1 January 2017,
resources transferred to the CEF which have not been committed to a transport
infrastructure project shall be made available to all Member States eligible for funding
from the Cohesion Fund to finance transport infrastructure projects in accordance with
the CEF Regulation.
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In order to support Member States eligible for funding from the Cohesion Fund, which
may experience difficulties in designing projects that are of a sufficient maturity and/or
quality and which have sufficient added value for the Union, particular attention shall
be given to programme support actions aimed at strengthening institutional capacity and
the efficiency of public administrations and public services in relation to the
development and implementation of projects listed in Part | of the Annex in the CEF
Regulation. To ensure the highest possible absorption of the transferred funds in all
Member States eligible for funding from the Cohesion Fund, the Commission may

organise additional calls.

The support from the Structural Funds for aid for the most deprived people under the
Investment for Growth and Jobs goal shall be not less than EUR 2 500 000 000 and may
be increased by up to EUR 1 000 000 000 by additional support decided on a voluntary
basis by Member States.

The Commission shall adopt a decision by implementing act setting out the amount to be
transferred from each Member State's Structural Funds allocation for the whole period in
each Member State. The Structural Funds allocation of each Member State shall be

reduced accordingly, on the basis of a pro-rata reduction by category of region.

The annual appropriations corresponding to the support from the Structural Funds
mentioned in the first subparagraph shall be entered in the relevant budget lines of the aid
for the most deprived people instrument with the 2014 budgetary exercise.

EUR 330 000 000 of the Structural Funds resources for the Investment for growth and
jobs goal shall be allocated to innovative actions under direct or indirect management by

the Commission in the area of sustainable urban development.

Resources for the European territorial cooperation goal shall amount to 2,75 % of the
global resources available for budgetary commitment from the Funds for the period 2014
to 2020 (i.e., a total of EUR 8 948 259 330).

For the purposes of this Article, Articles 16, 83, 85, 86, 89, 110, Annex | [CSF] and
Annex IV [additionality] as well as for the purposes of Article 4 of the ERDF
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Regulation, Article 4 of the ESF Regulation, Article 3(3) of the ETC Regulation, and for
the purposes of the Youth Employment Initiative, the outermost region of Mayotte shall
be considered to be a NUTS level 2 region falling into the category of less developed
regions. For the purposes of Article 3(1) and (2) of the ETC Regulation, the regions of
Mayotte and Saint Martin shall be considered to be NUTS level 3 regions.

Article 85

Non-transferability of resources

1. The total appropriations allocated to each Member State in respect of less developed regions,
transition regions and more developed regions shall not be transferable between each of

those categories of regions.

2. By way of derogation from paragraph 1, the Commission may accept, in duly justified
circumstances which are linked to the implementation of one or more thematic objectives,
a proposal by a Member State in its first submission of the Partnership Agreement or, in
duly justified circumstances, at the time of allocation of the performance reserve, or in a
major revision of the Partnership Agreement, to transfer up to 3 % of the total

appropriation for a category of regions to other categories of regions.
Article 85a
Non-transferability of resources between goals

1. The total appropriations allocated to each Member State in respect of the Investment for
growth and jobs goal and the European territorial cooperation goal shall not be transferable

between each of those goals.

2. By way of derogation from paragraph 1, the Commission may in order to uphold the effective
contribution of the Funds to the missions referred to in Article 81(1), in duly justified
circumstances, and subject to the condition in paragraph 3, accept by means of an implementing
act a proposal by a Member State in its first submission of the Partnership Agreement to transfer
a part of its appropriations for the European territorial cooperation goal to the Investment for

growth and jobs goal.

3. The share of the European territorial cooperation goal in the Member State making the proposal

referred to in paragraph 2 shall be not less than 35% of the total allocated to that Member State in
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respect of the Investment for growth and jobs goal and the European territorial cooperation goal and

shall after transfer be not less than 25% of the total.

Article 86
Additionality

1. For the purposes of this Article the following definitions apply:

(1) “public or equivalent structural expenditure’ means the gross fixed capital formation

of the general governmentl ;

(2) 'gross fixed capital formation'* means all the resident producers' acquisitions, less
disposals, of fixed assets during a given period and certain additions to the value of
non-produced assets realised by the productive activity of producer or institutional

units;

(3) ‘'fixed assets' means all tangible or intangible assets produced as outputs from
processes of production that are themselves used repeatedly, or continuously, in
processes of production for more than one year;

(4) ‘'general government' means the totality of institutional units which, in addition to
fulfilling their political responsibilities and their role of economic regulation,
produce principally non-market services (possibly goods) for individual or collective

consumption and redistribute income and wealth?.

2. Support from the Funds for the Investment for growth and jobs goal shall not replace public or
equivalent structural expenditure by a Member State.

As defined by the European System of Accounts (ESA) and transmitted by all 27 Member
States in their Stability and Convergence Programmes.

Explanation: The general government sector consists mainly of central, state and local
government units together with social security funds imposed and controlled by those
units. In addition, it includes non-profit institutions engaged in non-market production that

are controlled and mainly financed by government units or social security funds.
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3. Member States shall maintain for the period 2014-2020 a level of public or equivalent
structural expenditure on average per year at least equal to the reference level set in the
Partnership Agreement.

In setting this reference level, the Commission and the Member States shall take into
account the general macroeconomic conditions and specific or exceptional circumstances,
such as privatisations, an exceptional level of public or equivalent structural expenditure
by a Member State in the period 2007-2013 and the evolution of other public investment
indicators. They shall also take into account changes in the national allocations from the
I Funds as compared to the years 2007-2013.

4. Verification of whether the level of public or equivalent structural expenditure under the
Investment for growth and jobs goal has been maintained for the period shall only take place
in those Member States in which less developedl regions cover at least 15 % of the total
population.

In those Member States in which less developedl regions cover at least 65 % of the total

population, the verification shall take place at national level.

In those Member States in which less developedl regions cover more than 15 % and less
than 65 % of the total population, the verification shall take place at || regional level. For
that purpose, those Member States shall provide to the Commission information about the

expenditure in the less developedl regions at each stage of the verification process.

5. The verification of whether the level of public or equivalent structural expenditure under
the Investment for growth and jobs goal has been maintained shall take place at the time of
submission of the Partnership Agreement (ex ante verification), in 2018 (mid-term

verification), and in 2022 (ex post verification).

The detailed rules relating to the verification of additionality are set out in point 2 of
Annex V.

6. If it is established by the Commission in the ex post verification that a Member State has
not maintained the reference level of public or equivalent structural expenditure under the

Investment for growth and jobs goal set out in the Partnership Agreement as set out in
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Annex 1V, the Commission may, in relation to the degree of non-compliance, carry out a
financial correction by adoption of a decision by means of implementing act. In
determining whether to carry out a financial correction the Commission shall take into
account whether the economic situation of the Member State has significantly changed
since the mid-term verification I . The detailed rules relating to financial correction rates

are set out in point 3 of Annex IV.

7. Paragraphs 1 to 6 shall not apply to I programmes under the European territorial

cooperation goal.

TITLE I
PROGRAMMING

CHAPTER |

General provisions on the Funds

Article 87

Content, adoption and amendment of operational programmes under the Investment for growth and
jobs goal

1. An operational programme shall consist of priority axes. A priority axis shall concern one

Fund and one category of region, except for the Cohesion Fund, and shall correspond,
without prejudice to Article 52, to a thematic objective and comprise one or more
investment priorities of that thematic objective, in accordance with the Fund-specific rules.
Where appropriate and in order to increase the impact and effectiveness in a

thematically coherent integrated approach, a priority axis may:
(@) concern more than one category of region;

(b) combine one or more complementary investment priorities from the ERDF, CF

and ESF under one thematic objective;

(c) induly justified cases combine one or more complementary investment priorities
from different thematic objectives in order to achieve their maximum contribution

to priority axis;
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(d)

for the ESF | combine investment priorities from different thematic objectives set
out in Article 9(8), (9), (10) and (11) in order to facilitate their contribution to other
priority axes and in order to implement social innovation and transnational

cooperation.

Member States may combine two or more of the options (a) to (d).

An operational programme shall contribute to the Union strategy for smart, sustainable

and inclusive growth and to the achievement of economic, social and territorial cohesion

and shall set out:

(@)

(b)

a justification of the choice of thematic objectives, corresponding investment
priorities and financial allocations having regard to the Partnership Agreement,
based on an identification of regional and, where appropriate, national needs
including the needs to address the challenges identified in relevant country-
specific recommendations adopted in accordance with Article 121(2) and the
relevant Council recommendations adopted in accordance with Article 148(4) of
the Treaty on the Functioning of the European Union taking into account the ex

ante evaluation;

for each priority axis other than technical assistance:
(1)  the investment priorities and corresponding specific objectives;

(it)  in order to strengthen the result-orientation of the programming, the
expected results for the specific objectives, and the corresponding result
indicators, withl a baseline value and al target value, where appropriate

quantified, in accordance with the Fund-specific rules;

(iii) a description of the type and examples of actions to be supported under each
investment priority and their expected contribution to the specific objectives
referred to in point (i) including the guiding principles for the selection of
operations and where appropriate, the identification of main target groups,
specific territories targeted and types of beneficiaries and the planned use of

financial instruments and major projects;
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(iv)

(iva)

(ivh)

(ive)

the output indicators, including the quantified target value, which are
expected to contribute to the results, in accordance with Fund-specific rules,

for each investment priority;

identification of implementation steps and financial and output indicators,
and where appropriate, result indicators, to act as milestones and targets for
the performance framework in accordance with Article 19(1) and Annex II;

the corresponding categories of intervention based on a nomenclature
adopted by the Commission by means of implementing acts in accordance
with the examination procedure referred to Article 143(3), and an indicative

breakdown of the programmed resources;

where appropriate, a summary of the planned use of technical assistance
including, where necessary, actions to reinforce the administrative capacity
of authorities involved in the management and control of the programmes

and beneficiaries;

(ba) for each priority axis concerning technical assistance:

(i)
(i)

(iii)

(iv)
v)

specific objectives;

the expected results for each specific objective, and, where objectively
justified given the content of the actions, the corresponding result indicators,
with a baseline value and a target value, in accordance with the Fund-

specific rules;

a description of actions to be supported and their expected contribution to the

specific objectives referred to in point (i);
the output indicators which are expected to contribute to the results;

the corresponding categories of intervention based on a nomenclature
adopted by the Commission by means of implementing acts in accordance
with the examination procedure referred to Article 143(3), and an indicative

breakdown of the programmed resources.
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Point (ii) shall not apply where the Union contribution to the priority axis or axes

(9)

concerning technical assistance in an operational programme does not exceed
EUR 15 000 000.

a financing plan containing two tables:

(i)

(i)

(ha)

tables specifying for each year, in accordance with Articles 53, 110 and 111,
the amount of the total financial appropriation envisaged for the support from
each of the Funds, including a separate financial appropriation envisaged for the

performance reserve;

tables specifying, for the whole programming period, for the operational
programme and for each priority axis, the amount of the total financial
appropriation of the support from each of the Funds and the national co-
financing, identifying the amounts related to the performance reserve. For
priority axes, which concern several categories of region, the tables shall
specify the amount of total financial appropriation from the Funds and the
national co-financing for each category of region.

For priority axes, which combine investment priorities from different
thematic objectives, the table shall specify the amount of total financial
appropriation from each of the Funds and the national co-financing for each

of the corresponding thematic objectives.

Where the national co-financing is made up of public and private co-financing,
the table shall give the indicative breakdown between the public and the private
components. It shall show, for information purposes, the envisaged participation
from the EIB;

a list of major projects for which the implementation is planned during the

programming period.
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The operational programme shall describe, taking into account its content and objectives,

the integrated approach to territorial development, having regard to the Partnership

Agreement, and showing how it contributes to the accomplishment of the programme

objectives and expected results, specifying, where appropriate, the following:

(@)

(b)

(©)

(d)

(€)

(@)

(b)

the approach to the use of community-led local development instruments and the
principles for identifying the areas where it will be implemented;

the indicative amount of the ERDF support for integrated actions for sustainable
urban development, to be implemented in accordance with the provisions under
Article 7(2) of Regulation (EU) No .../2013 [ERDF] and the indicative allocation
of ESF support for integrated actions;

the approach to the use of the Integrated Territorial Investment instrument other
than in cases covered by (b), and their indicative financial allocation from each

priority axis;

the arrangements for interregional and transnational actions, within the
operational programmes, with beneficiaries located in at least one other Member
State;

where Member States and regions participate in macro-regional strategies and sea-
basin strategies, subject to the needs of the programme area as identified by the

Member State, the contribution of the planned interventions to such strategies.

In addition, the operational programme shall specify the following:

where appropriate, the identification of whether and how it addresses the specific
needs of geographical areas most affected by poverty or target groups at highest
risk of discrimination or social exclusion, with special regard to marginalised
communities, and persons with disabilities, and where relevant the contribution to

the integrated approach set out in the Partnership Agreement;

where appropriate, the identification of whether and how it addresses demographic
challenges of regions or specific needs of geographical areas which suffer by
severe and permanent natural or demographic handicaps, as defined in Article 174
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of the Treaty and the contribution to the integrated approach set out in the

Partnership Agreement to this end.
5. The operational programme shall identify:

(@) the managing authority, the certifying authority, where applicable, and the audit

authority;
(b) the body to which payments will be made by the Commission;

(c) the actions taken to involve the relevant partners referred to in Article 5 in the
preparation of the operational programme, and the role of the partners in the

implementation, monitoring and evaluation of the operational programme.

5a. The operational programme shall also set out the following, having regard to the content
of the Partnership Agreement and taking into account the Institutional Framework of
the Member States:

(@) the mechanisms that ensure coordination between the Funds, the EAFRD, the
EMFF and other Union and national funding instruments, and with the EIB
taking into account the relevant provisions laid down in the CSF as set out in

Annex I;

(b) for each ex ante conditionality, established in accordance with Article 17 and
Annex V, which is applicable to the operational programme an assessment of
whether the ex-ante conditionality is fulfilled at the date of submission of the
Partnership Agreement and operational programme, and where ex-ante
conditionalities are not fulfilled, a description of the actions to fulfil the ex ante
conditionality, the responsible bodies and a timetable for such actions in
accordance with the summary submitted in the Partnership Agreement;

(c) asummary of the assessment of the administrative burden for beneficiaries and,
where necessary, the actions planned to be accompanied by an indicative

timeframe to reduce administrative burden.

5b. Each operational programme, except those where technical assistance is undertaken
under a specific operational programme, shall, subject to the Member State’s duly

16268/13 JG/psc 170
DQPG EN



5c.

5d.

Se.

justified assessment of their relevance to the content and objectives of the programmes,

include:

(@)

(b)

(©)

a description of specific actions to take into account environmental protection
requirements, resource efficiency, climate change mitigation and adaptation,
disaster resilience and risk prevention and management, in the selection of

operations;

a description of the specific actions to promote equal opportunities and prevent any
discrimination based on sex, racial or ethnic origin, religion or belief, disability,
age or sexual orientation during the preparation, design and implementation of the
operational programme and in particular in relation to access to funding, taking
account of the needs of the various target groups at risk of such discrimination

and in particular the requirements of ensuring accessibility for persons with

disabilities;

a description of its contribution to the promotion of equality between men and
women and, where appropriate, the arrangements to ensure the integration of

gender perspective at operational programme and operation level.

Member States may submit an opinion of the national equality bodies on the
measures set out in points (b) and (c) with the proposal for an operational

programme under the Investment for growth and jobs goal.

When a Member State prepares a maximum of one operational programme for each

Fund, the elements of the operational programme falling under paragraphs 2(a), 3(a),

(c) and (d), 4, and 5a of this Article may be incorporated solely under the relevant

provisions of the Partnership Agreement.

The operational programme shall be prepared according to the model, which shall be

adopted by the Commission, by means of an implementing act, with advisory procedure

in accordance with Article 143(2).

The Commission shall adopt a decision, by means of implementing acts, approving all

the elements (including any of its future amendments) of the operational programme

falling under this Article, except those falling under paragraphs 2(b)(vi), 2 (c)(v), 2(e), 4,
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5, 5a(a), 5a(c) and 5b of this Article, which remain under the responsibility of the

Member States.

5f. Any decision amending the elements of the operational programme not covered by the
Commission decision pursuant to paragraph 5e shall be notified by the managing
authority to the Commission within one month of the date of the decision. The decision
shall specify the date of its entry into force, which shall not be earlier than the date of its

adoption.
Article 87a

Specific provisions on the programming of support for the joint instruments for uncapped

guarantees and securitization under the Investment for growth and jobs goal

In accordance with Article 24a, operational programmes referred to in Article 33a(4)(b) shall
include only the elements referred to in points (i), (ii) and (iv) of Article 87(2)(b), point (d) of
Article 87(2), paragraph (5) of Article 87 and point (b) of Article 87(5a).

Article 88

Joint support from the Funds

1. The Funds may jointly provide support for operational programmes under the Investment

for growth and jobs goal.

2. The ERDF and the ESF may finance, in a complementary manner and subject to a limit of
10 % of Union funding for each priority axis of an operational programme, a part of an
operation for which the costs are eligible for support from the other Fund on the basis of
eligibility rules applied to that Fund, provided that they are necessary for the satisfactory

implementation of the operation and are directly linked to it.

3. Paragraphs 1 and 2 shall not apply to programmes under the European territorial

cooperation goal.
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Article 89
Geographical scope of operational programmes under the
Investment for growth and jobs goal

Unless otherwise agreed between the Commission and the Member State, operational programmes
for the ERDF and the ESF shall be drawn up at the appropriate geographical level and at least at

NUTS level 2, in accordance with the institutional system specific to the Member State.
Operational programmes with support from the Cohesion Fund shall be drawn up at national level.

CHAPTER I

MAJOR PROJECTS

Article 90

Content

As part of an operational programme or operational programmes, which have been subject to a
Commission decision under Article 87(5e), the ERDF and the CF may support an operation
comprising a series of works, activities or services intended in itself to accomplish an indivisible
task of a precise economic or technical nature which has clearly identified goals and for which the
total eligible cost exceeds EUR 50 000 000 and in the case of operations contributing to the
thematic objective under Article 9(7) where the total eligible cost exceeds EUR 75 000 000 (a

'major project’). Financial instruments shall not be considered major projects.

Article 91
Information necessary for the approval of major projects

1. Before a major project is approved, the managing authority shall ensure that the

following information is available:

@ I the body to be responsible for implementation of the major project, and its

capacity;
(b) adescription of I investment and its location;

(c) total cost and total eligible cost, taking account of the requirements set out in Article
54;
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(d)
()

(f)

(9)

(h)

| feasibility studies carried out, including the options analysis, and the resultsl ;

a cost-benefit analysis, including an economic and a financial analysis, and a risk

assessment;

an analysis of the environmental impact, taking into account climate change

adaptation and mitigation needs, and disaster resilience;

the consistency with the relevant priority axes of the operational programme or
operational programmes concerned, and its expected contribution to achieving the
specific objectives of those priority axes and the expected contribution to socio-

economic development;

the financing plan showing the total planned financial resources and the planned
support from the Funds, the EIB, and all other sources of financing, together with
physical and financial indicators for monitoring progress, taking account of the

identified risks;

the timetable for implementing the major project and, where the implementation
period is expected to be longer than the programming period, the phases for which

support from the Funds is requested during the 2014 to 2020 programming period.

The Commission shall adopt implementing acts establishing the methodology to be used

based on recognised best practices, in carrying out the cost-benefit analysis referred to in

point (e) I , in accordance with the advisory procedure referred to in Article 143(2).

At the initiative of a Member State, the information in Article 91(a) to (i) may be

assessed by independent experts supported by technical assistance of the Commission or,

in agreement with the Commission, by other independent experts. In other cases, the

Member State shall submit to the Commission the information set out in Article 91(a) to

(i) as soon as it is available.

The Commission shall be empowered to adopt delegated acts, in accordance with Article

142, laying down the methodology to be used in carrying out the quality review of a

major project.

16268/13

JG/psc 174
DQPG EN



The Commission shall adopt implementing acts establishing the format for submission of
the information set out in points (a) to (i) of the first subparagraph. Those implementing
acts shall be adopted in accordance with the advisory procedure referred to in Article

143(2).
Avrticle 92
Decision on a major project
1. Where the major project has been appraised positively by a quality review by independent

experts, on the basis of their assessment of the information referred to in Article 91, the
Member State may proceed with the selection of the major project in accordance with
article 114 paragraph 3. The Managing Authority shall notify the Commission of the

selected major project. The notification shall consist of the following elements:
(@) the document referred to in Article 114(3)(c) setting out:
(i)  the body to be responsible for implementation of the major project;

(i) adescription of the investment, its location, timetable and expected
contribution of the major project to the objectives of the relevant priority axis

Oor axes;

(iii) total cost and total eligible cost, taking account of the requirements set out in
Article 54 and;

(iv) the financing plan, and the physical and financial indicators for monitoring

progress, taking account of identified risks;

(b) the quality review of the independent experts, providing clear statements on the
investment's feasibility and economic viability of the major project.

The financial contribution to the major project selected by the Member State shall be
deemed to be approved by the Commission in the absence of a decision, by means of an
implementing act, refusing the financial contribution within three months of the date of
notification. The Commission shall refuse the financial contribution only on the
grounds that it has established a significant weakness in the independent quality review.
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2a.

3a.

The Commission shall establish the format for the notification by means of
implementing acts. Those implementing acts shall be adopted in accordance with the

examination procedure referred to in Article 143(3).

In other cases the Commission shall appraise the major project on the basis of the
information referred to in Article 91 in order to determine whether the requested
financial contribution for the major project selected by the managing authority in
accordance with Article 114(3) is justified. The Commission shall adopt a decision on the
approval of the financial contribution to the selected major project, by means of an
implementing act, no later than three months after the date of submission of the

information referred to in Article 91. |

The approval by the Commission under 92(1) and 92(2) shall be conditional on the first
works contract being concluded, or in the case of operations implemented under PPP
structures the signing of the PPP contract between the public body and the private sector
body, within three years of the date of the approval. At the duly motivated request of the
Member State, in particular in the case of delays resulting from administrative and legal
proceedings related to the implementation of major projects, and made within the three
year period, the Commission may adopt a decision, by means of an implementing act, on

the extension of the period by not more than two years.

Where the Commission does not approve the financial contribution to the selected major
project, it shall give in its decision the reasons for its refusal.

Major projects notified to the Commission under paragraph 1 or submitted for approval
under paragraph 2 shall be contained in the list of major projects in an operational

programme.

Expenditure relating to a major project may be included in a request for payment after the
notification referred to in paragraph 1 of this Article or after the submission for
approval referred to in paragraph 2. When the Commission does not approve the major
project selected by the Member State, the expenditure declaration following the adoption
of the Commission decision must be rectified accordingly.

Article 92a

Decision on a major project subject to phased implementation
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1. By derogation from Article 91 (1) third subparagraph and Article 92 (1) and (2), the
procedures set out in this Article shall apply to an operation which complies with the

following conditions:

(@) the operation consists of the second or subsequent phase of a major project under
the previous programming period for which the preceding phase or phases were
approved by the Commission not later than 31 December 2015 pursuant to Council
Regulation (EC) No 1083/2006; or in the case of Member States which acceded to
the Union after 1 January 2013, 31 December 2016;

(b) the sum of the total eligible costs of all phases of the major project exceed the

respective levels set out in Article 90;

(c) the major project application and assessment by the Commission under the

previous programming period covered all the planned phases;

(d) there are no substantial changes in the information referred to in Article 91(1) for
the major project compared to the information provided for the major project
application submitted under Council Regulation (EC) No 1083/2006, in particular
as regards the total eligible cost;

(e) the phase of the major project to be implemented under the previous programming
period is or will be ready to be used for its intended purpose as specified in the
Commission decision by the deadline of the submission of the closure documents

for the relevant operational programme or programmes.

2. The Member State may proceed with the selection of the major project in accordance
with Article 114 paragraph 3 and submit the notification containing all the elements set
out in Article 92 (1) (a) together with its confirmation that the condition under
paragraph (1) point (d) is fulfilled. No quality review of the information by independent

experts is required.

3. The financial contribution to the major project selected by the Member State shall be
deemed to be approved by the Commission in the absence of a decision, by means of an
implementing act, refusing the financial contribution to the major project within three

months of the date of notification. The Commission shall refuse the financial
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2a.

contribution only on the grounds that there have been substantial changes in the
information referred to in paragraph (1)(d) or that the major project is not consistent

with the relevant priority axis of the operational programme or programmes concerned.
The provisions of Article 92(3) to (6) shall apply.

CHAPTER IlI

Joint action plan

Article 93

Scope

A joint action plan is an operation the scope of which is defined and is managed in relation
to the outputs and results which it will achieve. It comprises a project or a group of
projects, not consisting in the provision of infrastructure, carried out under the
responsibility of the beneficiary, as part of an operational programme or programmes. The
outputs and results of a joint action plan shall be agreed between the Member State and the
Commission and shall contribute to specific objectives of the operational programmes and
form the basis of support from the Funds. Results shall refer to direct effects of the joint
action plan. The beneficiary shall be a public law body. Joint action plans shall not be

considered as major projects.

The public expenditure allocated to a joint action plan shall be a minimum of

EUR 10 000 000 or 20 % of the public support of the operational programme or
programmes, whichever is lower. For the purpose of undertaking a pilot project, the
public expenditure allocated to one joint action plan for each operational programme
may be reduced to EUR 5 000 000.

Paragraph 2 shall not apply to operations supported under the Youth Employment

Initiative.

Article 94
Preparation of joint action plans

The Member State, the managing authority or any designated public law body may submit

a proposal for a joint action plan at the same time as or subsequent to the submission of the
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operational programmes concerned. It shall contain all the elements referred to in Article
95.

A joint action plan shall cover part of the period between 1 January 2014 and 31 December
2022. The outputs and results of a joint action plan shall give rise to reimbursement only if
attained after the date of the decision of approval of the joint action plan and before the end

of the implementation period defined.

Article 95
Content of joint action plans

The joint action plan shall contain:

Q) an analysis of the development needs and objectives justifying the joint action plan, taking
into account the objectives of the operational programmes and, where applicable, the
relevant country-specific recommendations and the broad guidelines of the economic
policies of the Member States and of the Union under Article 121(2) and the relevant
Council recommendations which the Member States shall take into account in their
employment policies under Article 148(4) of the Treaty;

2 the framework describing the relationship between the general and specific objectives of
the joint action plan, the milestones and the targets for outputs and results, and the projects
or types of projects envisaged;

(€)) the common and specific indicators used to monitor outputs and results, where relevant, by
priority axis;

(@))] information on the geographic coverage and target groups of the joint action plan;

(5) the expected implementation period of the joint action plan;

(6) an analysis of the effects of the joint action plan on the promotion of equality between men
and women and the prevention of discrimination;

@) an analysis of the effects of the joint action plan on the promotion of sustainable
development, where appropriate;

(8) the implementing provisions for the joint action plan, including the following:
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(a)

the designation of the beneficiary responsible for the implementation of the joint
action plan, providing guarantees of its competence in the domain concerned as well

as its administrative and financial management capacity;

(b) the arrangements for steering the joint action plan, in accordance with Article 97;

(c) the arrangements for monitoring and evaluating the joint action plan including
arrangements ensuring the quality, collection and storage of data on the achievement
of milestones, outputs and results;

(d) the arrangements ensuring the dissemination of information and communication on
the joint action plan and on the Funds;

9 the financial arrangements of the joint action plan, including the following:

(@) the costs of achieving milestones, outputs and result targets with reference to point
(2), based on the methods set out in Article 57(4) of this Regulation and in Article
14 of the ESF Regulation;

(b) an indicative schedule of payments to the beneficiary linked to the milestones and
targets;

(c) the financing plan by operational programme and priority axis, including the total

eligible amount and the public expenditure.

The format for the joint action plan shall be set up in accordance with the model adopted by the

Commission, by means of implementing acts. Those implementing acts shall be adopted in

accordance with the advisory procedure referred to in Article 143(2).

Article 96

Decision on the joint action plan

1. The Commission shall appraise the joint action plan on the basis of the information

referred to in Article 95 in order to determine whether support from the Funds is justified.

Where the Commission, within two months following the submission of a joint action plan

proposal, considers that it does not meet the appraisal requirements, it shall make

observations to the Member State. The Member State shall provide to the Commission all
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necessary additional information requested and, where appropriate, revise the joint action

plan accordingly.

2. Provided that any observations have been adequately taken into account, the Commission
shall adopt a decision, by means of an implementing act, approving the joint action plan
no later than four months after its submission by the Member State but not before the

adoption of the operational programmes concerned.

3. The decision referred to in paragraph 2 shall indicate the beneficiary and the objectives of
the joint action plan, the milestones and targets for outputs and results, the costs of
achieving these milestones, outputs and result targets, and the financing plan by
operational programme and priority axis, including the total eligible amount and the public
contribution, the implementation period of the joint action plan and, where relevant, the

geographical coverage and target groups of the joint action plan.

4. Where the Commission refuses, by means of an implementing act, to allow support from
the Funds to be given to a joint action plan, it shall notify the Member State of its reasons

within the period laid down in paragraph 2.

Article 97

Steering Committee and amendment of the joint action plan

1. The Member State or the managing authority shall set up a steering committee for the joint
action plan, distinct from the monitoring committee of the relevant operational
programmes. The steering committee shall meet at least twice a year and shall report to
the managing authority. The managing authority shall inform the relevant Monitoring
Committee of the results of the work carried by the Steering Committee and the progress
of the implementation of the Joint Action Plan in accordance with Article 100(1)(e) and
114(2)(a).

Its composition shall be decided by the Member State in agreement with the relevant

managing authority, respecting the principle of partnership.

The Commission may participate in the work of the steering committee in an advisory

capacity.
2. The steering committee shall carry out the following activities:
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(a) review progress towards achieving the milestones, outputs and results of the joint

action plan;

(b) consider and approve any proposal to amend the joint action plan in order to take

account of any issues affecting its performance.

3. Requests for amendment of joint action plans submitted by a Member State shall be duly
substantiated. The Commission shall assess whether the request for amendment is justified,
taking account of the information provided by the Member State. The Commission may
make observations and the Member State shall provide to the Commission all necessary
additional information. The Commission shall adopt a decision, by means of an
implementing act, on a request for amendment no later than three months after its formal
submission by the Member State, provided that any observations made by the Commission
have been satisfactorily taken into account. The amendment shall enter into force from the
date of the decision, unless otherwise set out in the decision.

Article 98

Financial management and control of the joint action plan

1. Payments to the beneficiary of a joint action plan shall be treated as lump sums or standard

scales of unit costs. The ceiling for lump sums set out in Article 57(1)(c) shall not apply.

2. The financial management, control and audit of the joint action plan shall aim exclusively
at verifying that the conditions for payments defined in the decision approving the joint
action plan have been fulfilled.

3. The beneficiary and bodies acting under its responsibility may apply their accounting
practices for the costs of implementing operations. These accounting practices and the
costs actually incurred by the beneficiary shall not be subject to audit by the audit authority

or the Commission.
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CHAPTER IV

Territorial development

Article 99

Integrated territorial investment

1. Where an urban development strategy or other territorial strategy or pact referred to in
Article 12(1) of Regulation... [ESF] requires an integrated approach involving investments
from the ESF, ERDF or Cohesion Fund under more than one priority axis of one or more
operational programmes, the action may be carried out as an integrated territorial

investment (an 'ITI").

The action carried out under an ITI may be complemented with financial support from
the EAFRD or the EMFF.

2. Where an ITI is supported by ESF, ERDF or Cohesion Fund, the relevant operational
programme(s) shall describe the approach to the use of the ITI instrument and the
indicative financial allocation from each priority axis in accordance with the Fund-

specific rules.

Where an ITI is complemented with financial support from the EAFRD or the EMFF,
the indicative financial allocation and the measures covered shall be set out in the

relevant programme(s) in accordance with the Fund-specific rules.

3. The Member State or the managing authority may designate one or more intermediate
bodies, including local authorities, regional development bodies or non-governmental
organisations, to carry out the management and implementation of an ITI in accordance

with the Fund-specific rules.

4. The Member State or the relevant managing authorities shall ensure that the monitoring
system for the programme(s) provides for the identification of operations and outputs of a
priority axis or Union priority contributing to an ITI.

16268/13 JG/psc 183
DQPG EN



TITLE IN
MONITORING, EVALUATION, INFORMATION AND COMMUNICATION

CHAPTER |

Monitoring and evaluation

Article 100

Functions of the monitoring committee
1. The monitoring committee shall examine in particular:
(@) any issues that affect the performance of the operational programme;

(b) progress in implementation of the evaluation plan and the follow-up given to

findings of evaluations;
(c) implementation of the communication strategy;
(d) implementation of major projects;
(e) implementation of joint action plans;

(F) actions to promote equality between men and women, equal opportunities, and non-
discrimination, including accessibility for disabled persons;

(g) actions to promote sustainable development;

(h) where applicable ex-ante conditionalities are not fulfilled at the date of the
submission of the Partnership Agreement and operational programme, progress on

actions to fulfil the applicable ex-ante conditionalities;
(1)  financial instruments.
2. By derogation from Article 43(3), the monitoring committee shall examine and approve:
(@) the methodology and criteria for selection of operations;

(b) the annual and final implementation reports;
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(c) the evaluation plan for the operational programme and any amendment of the plan,
including where part of a common evaluation plan pursuant to the first sentence of
Article 104(1);

(d) the communication strategy for the operational programme and any amendment of

the strategy;

(e) any proposal by the managing authority for any amendment to the operational

programme.

Article 101
Implementation reports for the Investment for growth and jobs goal

By 31 May 2016 and by 31 May of each subsequent year until and including 2023 the
Member State shall submit to the Commission an annual implementation report in
accordance with Article 44(1). The report submitted in 2016 shall cover the financial years
2014 and 2015, as well as the period between the starting date for eligibility of expenditure
and 31 December 2013.

For the reports submitted in 2017 and 2019, the deadline referred to in paragraph 1
shall be 30 June.

Annual implementation reports shall set out information on:
(@) implementation of the operational programme in accordance with Article 44(2);
(b) progress in preparation and implementation of major projects and joint action plans.

The annual implementation reports submitted in 2017 and 2019 shall set out and assess the
information required under Articles 44(3) and (4) respectively, the information set out in
paragraph 2 together with information on the elements set out under (d), (g) and (j) below
and may dependent on the content and objectives of operational programmes and

information on the other elements:

(@) progress in implementation of the integrated approach to territorial development,
including development of regions facing demographic challenges and permanent
or natural handicaps, sustainable urban development, and community-led local

development under the operational programme;
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(b) progress in implementation of actions to reinforce the capacity of Member State

authorities and beneficiaries to administer and use the Funds;
(c) progress in implementation of any interregional and transnational actions;
(ca) where appropriate, contribution to macro-regional and sea basin strategies;

(d) progress in implementation of the evaluation plan and the follow-up given to the

findings of evaluations;

(e) the specific actions taken to promote equality between men and women and to
prevent discrimination, in particular accessibility for disabled persons, and the
arrangements implemented to ensure the integration of the gender perspective in the

operational programme and operations;
(F)  actions taken to promote sustainable development in accordance with Article 8;

(g) the results of the information and publicity measures of the Funds carried out under

the communication strategy;

(h) progress in the implementation of actions in the field of social innovation, where

appropriate;

(i)  progress in the implementation of measures to address the specific needs of
geographical areas most affected by poverty or of target groups at highest risk of
poverty, discrimination or social exclusion, with special regard to marginalised
communities and persons with disabilities, long term unemployed and young
people not in employment, including, where appropriate, the financial resources

used;

(1) the involvement of the partners in the implementation, monitoring and evaluation of

the operational programme.

By derogation, and in order to ensure consistency between the Partnership Agreement
and the progress report, the Member States with no more than one operational
programme per fund may include information related to ex ante conditionalities referred
to in Article 44(3), the information required by Article 44(4) and the information
referred to in points (a), (b), (c) and (i) of this paragraph in the progress report instead
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of the annual implementation reports submitted in 2017 and 2019 respectively and the

final report respectively, without prejudice to Article 100(2)(b).

The annual and final implementation reports shall be drawn up following models adopted
by the Commission by means of implementing acts. These implementing acts shall be

adopted in accordance with the advisory procedure referred to in Article 143(2).

Article 102

Transmission of financial data

By 31 January, || 31 July and 31 October, the Member State shall transmit electronically to
the Commission for monitoring purposes, for each operational programme and by priority

axis:

(@) the total and public eligible cost of the operations and the number of operations

selected for support;

(c) the total eligible expenditure declared by beneficiaries to the managing authority.

In addition, the transmission made by 31 January shall contain the above data broken down
by category of intervention. This transmission shall be considered to fulfil the requirement

for the submission of financial data referred to in Article 44(2).

A forecast of the amount for which Member States expect to submit payment applications
for the current financial year and the subsequent financial year shall accompany the

transmissions to be made by 31 January and 31 July.

The cut-off date for the data submitted under this Article shall be the end of the month

preceding the month of submission.

The Commission shall adopt, by means of implementing act in accordance with the
examination procedure laid down in Article 143(3), uniform conditions concerning the
model to be used when submitting the financial data to the Commission for monitoring

purposes.
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Article 103

Cohesion Report

The report of the Commission referred to in Article 175 of the Treaty shall include:

(@)

(b)

(ba)

3a.

a record of progress made on economic, social and territorial cohesion, including the socio-
economic situation and development of the regions, as well as the integration of the

Union's priorities;

a record of the role of the Funds, the EIB and the other instruments, as well as the effect of
other Union and national policies, in the progress made;

where appropriate an indication of future Union measures and policies necessary to
strengthen economic, social and territorial cohesion, as well as to deliver the Union's

priorities.

Article 104

Evaluation

An evaluation plan shall be drawn up by the managing authority or Member State for one
or more operational programmes. The evaluation plan shall be submitted to | the

monitoring committee no later than a year after the adoption of the programme. |

By 31 December 2022, managing authorities shall submit to the Commission, for each
programme, a report summarising the findings of evaluations carried out during the
programming period and the main outputs and results of the programme, providing

comments on the reported information.

The Commission shall carry out ex post evaluations in close cooperation with the Member

States and managing authorities.

Paragraphs 1 and 2 shall not apply to the dedicated programmes referred to in point (b)
of Article 33a(4).
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CHAPTER II

Information and Communication

Article 105

Information and Communication
1. Member States and managing authorities shall be responsible for:
(-a) drawing up the communication strategies;

(@) ensuring the establishment of a single website or a single website portal providing
information on, and access to, all operational programmes in that Member State,
including information about the timing of implementation of programming and

any related public consultation processes;

(b) informing potential beneficiaries about funding opportunities under operational

programmes;

(c) publicising to Union citizens the role and achievements of cohesion policy and of the
Funds through information and communication actions on the results and impact of

Partnership Contracts, operational programmes and operations.

2. Member States or managing authorities shall, in order to ensure transparency in the
support of the Funds, maintain a list of operations by operational programme and by Fund
in a spreadsheet data format, which allows the data to be sorted, searched, extracted,
compared and easily published on the internet, for instance in CSV or XML format. The
list of operations shall be accessible through the single website or the single website portal
providing a list and summary of all operational programmes in that Member State.

In order to stimulate the re-use of the list of operations by the private sector, the civil
society or national public administration, the website may clearly indicate the applicable

licensing rules under which the data are published.
The list of operations shall be updated at least every six months.

The minimum information to be set out in the list of operations is laid down in Annex VI.
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3. Detailed rules concerning the information and communication measures for the public and

information measures for applicants and for beneficiaries are laid down in Annex VI.

4. The Commission shall adopt, by means of implementing acts in accordance with the
examination procedure laid down in Article 143(3), uniform conditions concerning the
technical characteristics of information and communication measures for the operation and

instructions for creating the emblem and a definition of the standard colours I .

Article 106
Communication strategy

1. The Member State or the managing authorities shall draw up a communication strategy
for each operational programme. A common communication strategy may be drawn up for
several operational programmes. The communication strategy shall take into account the

size of the operational programme(s) in accordance with the principle of proportionality.
The communication strategy shall include the elements set out in Annex VI| .

2. The communication strategy shall be submitted to the monitoring committee for approval
in accordance with Article 100(2)(d) no later than 6 months after the adoption of the

operational programme(s) concerned.

Where a common communication strategy is drawn up for several operational
programmes and concerns several monitoring committees, the Member State may
designate one monitoring committee which shall be responsible, in consultation with the
other relevant monitoring committees, for the approval of the common strategy and for

the approval of any subsequent revisions.

When necessary, the Member State or managing authorities may revise the
communication strategy during the programming period. The revised communication
strategy shall be submitted by the managing authority to the monitoring committee for

approval in accordance with Article 100(2)(d).

3. By derogation from paragraph 2, third sub-paragraph, the managing authority in

accordance with Article 100(1)(c) shall inform the responsible monitoring committee(s) at
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least once a year on the progress in the implementation of the communication strategy and
on its analysis of the results as well as on the planned information and communication
activities to be carried out in the following year. The monitoring committee shall, if it

considers appropriate, give an opinion on the planned activities for the following year.

Article 107

Information and communication officers and their networks

1. Each Member State shall designate an information and communication officer to
coordinate information and communication actions in relation to one or several Funds,
including relevant European Territorial Cooperation programmes, and shall inform the

Commission accordingly.

2. The information and communication officer shall be responsible for the coordination of
I national network of Funds' communicators, where such a network exists, the creation
and maintenance of the website or website portal referred to in Annex VI and the provision

of an overview of communication measures undertaken at Member State level.

3. Each managing authority shall designate one personl responsible for information and
communication at operational programme level and shall inform the Commission of those
designated. Where appropriate, one person may be designated for several operational

programmes.

4. Union networks comprising the members designated by the Member States I shall be set
up by the Commission to ensure exchange on the results of the implementation of the
communication strategies, the exchange of experience in implementing the information

and communication measures, and the exchange of good practices.

TITLE IV
TECHNICAL ASSISTANCE

Article 108

Technical assistance at the initiative of the Commission

The Funds, in accordance with the deductions laid down in Article 83(3), may support technical

assistance up to a ceiling of 0,35 % of their respective annual allocation.

16268/13 JG/psc 191
DQPG EN



la.

1b.

1c.

1d.

Article 109

Technical assistance of the Member States

I The amount of the Funds allocated to technical assistance shall be limited to 4 % of the
total amount of the Funds allocated to operational programmes in a Member State under

each category of region, where applicable, of the Investment for growth and jobs goal.

The specific allocation for YEI may be taken into account by a Member State in the
calculation of the limit to the total amount of the Funds allocated to the technical

assistance of the Member State.

Each Fund may support technical assistance operations eligible under any of the other
Funds. Without prejudice to the provisions of paragraph 1, the allocation for technical
assistance from a Fund shall not exceed 10 % of the total allocation of that Fund to
operational programmes in a Member State under each category of region, where

applicable, of the Investment for growth and jobs goal.

By derogation from Article 60(1) and (2), technical assistance operations may be
implemented outside the programme area, but within the Union, provided that the
operations are for the benefit of the operational programme, or, in the case of a

technical assistance operational programme, for the other programmes concerned.

Where the Structural Funds allocations referred to in paragraph 1 are used to support
technical assistance operations relating to more than one category of region, the
expenditure relating to the operations may be implemented under a priority axis
combining different categories of region and attributed on a pro rata basis taking into
account the allocation under each category of region as a share of the total allocation to
the Member State.

By way of derogation from paragraph 1, when the total amount of the Funds allocated to
a Member State under the Investment for growth and jobs goal is up to EUR 1 billion,
the amount allocated to technical assistance may increase up to the lower of 6 % or

EUR 50 000 000.

Technical assistance shall take the form of a mono-fund priority axis within an operational

programme or of a specific operational programme, or both.
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TITLEV
FINANCIAL SUPPORT FROM THE FUNDS

Article 110

Determination of co-financing rates

1. The Commission decision adopting an operational programme shall fix the co-financing
rate and the maximum amount of support from Funds for each priority axis. Where a
priority axis concerns more than one category of regions or more than one Fund, the
Commission decision shall, where necessary, fix the co-financing rate by category of

region and Fund.

2. For each priority axis, the Commission decision shall set out whether the co-financing rate

for the priority axis will be applied to:
(a) total eligible expenditure, including public and private expenditure; or
(b) public eligible expenditure.

3. The co-financing rate at the level of each priority axis and, where relevant, by category of
region and Fund, of operational programmes under the Investment for growth and jobs

goal shall be no higher than:
(@) 85 % for the Cohesion Fund;

(b) 85 % for the less developed regions of Member States whose average GDP per capita
for the period 2007 to 2009 was below 85 % of the EU-27 average during the same
period and for the outermost regions including the additional allocation for
outermost regions in accordance with Article 84(1)(e) and Article 4(2) of the ETC
Regulation;
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(d) 80% for the less developed regions of Member States other than those referred to in
point (b) I , and for all regions whose GDP per capita for the 2007-2013 period was
less than 75% of the average of the EU-25 for the same period but whose GDP per
capita is above 75% of the GDP average of the EU-27, as well as for regions defined
in Article 8(1) of Regulation 1083/2006 receiving transitional support for the
period 2007-2013;

(e) 60 % for the transition regions other than those referred to in point (d);
() 50 % for the more developed regions other than those referred to in point (d).

For the period from 1 January 2014 to 30 June 2017 the co-financing rate at the level of
each priority axis for all operational programmes in Cyprus shall be not higher than
85%.

The Commission shall carry out a review to assess the justification for maintaining this
co-financing rate after 30 June 2017 and shall if necessary make a legislative proposal
before 30 June 2016.

The co-financing rate at the level of each priority axis of operational programmes under the

European territorial cooperation goal shall be no higher than 85%.

The maximum co-financing rate under paragraph 3 b, d, e and f shall be increased for
each priority axis implementing the YEI and where a priority axis is dedicated to social
innovation or to transnational cooperation, or a combination of both. The increase shall

be determined according to ESF-specific rules.

4. The co-financing rate of the additional allocation in accordance with Article 84(1)(e) shall
be no higher than 50% for NUTS level 2 regions fulfilling the criteria laid down in

Article 2 of Protocol No 6 to the Treaty of Accession of Austria, Finland and Sweden.

5. The maximum co-financing rate under paragraph 3 at the level of a priority axis shall be
increased by ten percentage points, where the whole of a priority axis is delivered through

financial instruments, or through community-led local development.
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6. The contribution from the Funds for each priority axis shall not be less than 20 % of the

eligible public expenditure.

7. A separate priority axis with a co-financing rate of up to 100 % may be established within
an operational programme to support operations implemented through financial
instruments set up at Union level and managed directly or indirectly by the Commission.
Where a separate priority axis is established for this purpose, the support under this axis

may not be implemented by any other means.

Article 111
Modulation of the co-financing rates

The co-financing rate from the Funds to a priority axis may be modulated to take account of:

(@) the importance of the priority axis for the delivery of the Union strategy for smart,

sustainable and inclusive growth, having regard to the specific gaps to be addressed;

2 protection and improvement of the environment, principally through the application of the

precautionary principle, the principle of preventive action and the polluter pays principle;

3 the rate of mobilisation of private financing.
4 the coverage of areas with severe and permanent natural or demographic handicaps defined
as follows:

(a) island Member States eligible under the Cohesion Fund, and other islands except
those on which the capital of a Member State is situated or which have a fixed link to

the mainland,;
(b) mountainous areas as defined by the national legislation of the Member State;

(c) sparsely (less than 50 inhabitants per square kilometre) and very sparsely (less than 8

inhabitants per square kilometre) populated areas;

(ca) the inclusion of the outermost regions as referred to in Article 349 TFEU.
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PART FOUR
GENERAL PROVISIONS APPLICABLE TO THE FUNDS AND THE EMFF

TITLE VI
MANAGEMENT AND CONTROL

CHAPTER |

Management and control systems

Article 112

Responsibilities of Member States

1. Member States shall ensure that management and control systems for operational

programmes are set up in accordance with Articles 62 and 63.

2. Member States shall prevent, detect and correct irregularities and shall recover amounts
unduly paid, together with any interest on late payments. They shall notify I irregularities
that exceed EUR 10 000 in contribution from the Funds to the Commission and shall
keep the Commission informed of significant progress of related administrative and legal

proceedings.

The Member States shall not notify irregularities to the Commission in the following

cases:

(a) cases where the irregularity consists solely in the failure to execute, in whole or in
part, an operation included in the co-financed operational program owing to the

bankruptcy of the beneficiary;

(b) cases brought to the attention of the managing authority or certifying authority by
the beneficiary voluntarily and before detection by either of them, whether before
or after the payment of the public contribution;

(c) cases which are detected and corrected by the managing authority or certifying
authority before inclusion of the expenditure concerned in a statement of

expenditure submitted to the Commission.
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In all the other cases, in particular those preceding a bankruptcy or in cases of suspected
fraud, the detected irregularities with the associated preventing and correcting measures

shall be reported to the Commission.

When amounts unduly paid to a beneficiary cannot be recovered and this is as a result of
fault or negligence on the part of a Member State, the Member State shall be responsible
for reimbursing the amounts concerned to the general budget of the Union. Member States
may decide not to recover an amount unduly paid if the amount to be recovered from the
beneficiary, not including interests, does not exceed EUR 250 in contribution from the
Funds.

The Commission shall be empowered to adopt delegated acts in accordance with Article
142 laying down additional detailed rules on the criteria for determining the cases of
irregularity to be reported, the data to be provided and on the conditions and procedures
to be applied to determine whether amounts which are irrecoverable shall be reimbursed

by Member States.

The Commission shall adopt implementing acts in accordance with the advisory
procedure under Article 143(2) setting out the frequency of the reporting and the

reporting format to be used.

Member States shall ensure that no later than 31 December 2015, all exchanges of
information between beneficiaries and a managing authority, certifying authority, audit
authority and intermediate bodies can be carried outl by means of electronic data

exchange systems.

The systems shall facilitate interoperability with national and Union frameworks and allow
for the beneficiaries to submit all information referred to in the first sub-paragraph only

once.

The Commission shall adopt, by means of implementing acts, detailed rules concerning the
exchanges of information under this paragraph. Those implementing acts shall be adopted

in accordance with the examination procedure referred to in Article 143(3).

Paragraph 3 shall not apply to the EMFF.

16268/13 JG/psc 197

DQPG EN



CHAPTER II

Management and control authorities

Article 113

Designation of authorities

1. The Member State shall designate, for each operational programme, a national, regional or
local public authority or body or a private body as managing authority. The same managing

authorityl may be designatedl for more than one operational programme.

2. The Member State shall designate, for each operational programme, a national, regional or
local public authority or body as a certifying authority, without prejudice to paragraph 3.

The same certifying authority may be designated for more than one operational programme.

3. The Member State may designate for an operational programme a managing authority,
which is a public authority or body, to carry out, in addition, the functions of the

certifying authority.

4. The Member State shall designate, for each operational programme, a national, regional or
local public authority or body, functionally independent from the managing authority and
the certifying authority, as audit authority. The same audit authority may be designated for

more than one operational programme.

5. For the Funds in relation to the Investment for growth and jobs goal and the EMFF, provided
that the principle of separation of functions is respected, the managing authority, the certifying
authority, where applicable, and the audit authority may be part of the same public authority or
body.

However, for those operational programmes for which the total amount of support from the
Funds exceeds EUR 250 000 000 or, from the EMFF exceeds EUR 100 000 000, the audit
authority mayl be part of the same public authority or body as the managing authority either
if, pursuant to the applicable provisions for the previous programming period, the
Commission has informed the Member State prior to the date of adoption of the operational
programme concerned of its conclusion that it can rely principally on its audit opinion, or if

the Commission is satisfied on the basis of the experience of the previous programming
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period that the institutional organisation and accountability of the audit authority provide
adequate guarantees of its functional independence and reliability.

The Member State may designate one or more intermediate bodies to carry out certain
tasks of the managing or the certifying authority under the responsibility of that authority.
The relevant arrangements between the managing authority or certifying authority and the

intermediate bodies shall be formally recorded in writing.

The Member State or the managing authority may entrust the management of part of an
operational programme to an intermediate body by way of an agreement in writing
between the intermediate body and the Member State or managing authority (a 'global
grant’). The intermediate body shall provide guarantees of its solvency and competence in

the domain concerned, as well as its administrative and financial management.

The Member State may, at its own initiative, designate a coordinating body whose
responsibility is to liaise with and provide information to the Commission, to coordinate
activities of the other relevant designated bodies and to promote the harmonised

application of Union rules.

The Member State shall lay down in writing rules governing its relations with the managing
authorities, certifying authorities and audit authorities, the relations between such authorities,

and the relations of such authorities with the Commission.

Article 113a

Procedure for the designation of the managing authority and the certifying authority

The Member State shall notify the Commission of the date and form of the designations,
carried out at an appropriate level, of the managing authority and, where appropriate, of
the certifying authority prior to the submission of the first application for interim

payment to the Commission.

The designations referred to in paragraph 1 shall be based on a report and an opinion of
an independent audit body that assesses the compliance of the authorities with the
criteria relating to the internal control environment, risk management, control activities,
and monitoring set out in Annex Vla. The independent audit body shall be the audit

authority, or another public or private law body with the necessary audit capacity, which
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is independent of the managing authority and, where applicable, of the certifying
authority, and which shall carry out its work taking account of internationally accepted
audit standards. Where the independent audit body concludes that the part of the
management and control system, concerning the managing authority or the certifying
authority, is essentially the same as for the previous programming period, and that there
is evidence, on the basis of audit work done in accordance with the relevant provisions of
Council Regulation (EC) No 1083/2006 and Council Regulation (EC) No 1198/2006,, of
their effective functioning during that period, it may conclude that the relevant criteria

are fulfilled without carrying out additional audit work.

3. Where the total amount of support from the Funds to an operational programme
exceeds EUR 250 000 000, the Commission may request, within one month of
notification of the designations referred to in paragraph 1, the report and the opinion of
the independent audit body referred to in paragraph 2 and the description of the
functions and procedures in place for the managing authority or, where appropriate, the
certifying authority. The Commission shall decide whether to request these documents
on the basis of its risk assessment, taking into account information on significant
changes in the functions and procedures of the managing authority or, where
appropriate, the certifying authority compared to those in place for the previous

programming period, and relevant evidence of their effective functioning.

The Commission may make observations within two months of receipt of these

documents.

Without prejudice to the application of Article 74, the examination of these documents
shall not interrupt the treatment of applications for interim payments.

4. Where the total amount of support from the Funds to an operational programme
exceeds EUR 250 000 000 or from the EMFF exceeds EUR 100 000 000 and there are
significant changes in the functions and procedures of the managing authority or, where
appropriate, of the certifying authority compared to those in place for the previous
programming period, the Member State may, at its own initiative, submit to the
Commission, within two months of the notification of designations referred to in
paragraph 1, the documents referred to in paragraph 3. The Commission shall make

observations on these documents within three months of receipt of these documents.

16268/13 JG/psc 200
DQPG EN



5. Where existing audit and control results show that the designated authority no longer
complies with the criteria referred to in paragraph 2, the Member State shall, at an
appropriate level, fix, according to the severity of the problem, a period of probation,

during which the necessary remedial action shall be taken.

Where the designated authority fails to implement the required remedial action within
the period of probation determined by the Member State, the Member State, at an

appropriate level, shall end its designation.

The Member State shall notify the Commission without delay when a designated
authority is put under probation, providing information on the respective probation
period, when, following implementation of remedial actions, the probation is ended, as
well as when the designation of an authority is ended. The notification that a designated
body is put under probation by the Member State, without prejudice to the application of

Article 74, shall not interrupt the treatment of applications for interim payments.

6. Where the designation of a managing authority or a certifying authority is ended,
Member States shall designate, following the procedure foreseen in paragraph 2, a new
body which will, following its designation, take over the functions of the managing

authority or of the certifying authority, and shall notify the Commission thereof.

7. The Commission shall adopt, by means of implementing act, in accordance with the
examination procedure referred to in Article 143(3), uniform conditions on the model
for the report and opinion of the independent audit body and the description of the
functions and procedures in place for the managing authority and, where appropriate,

the certifying authority.

Article 114

Functions of the managing authority

1. The managing authority shall be responsible for managing the operational programme in

accordance with the principle of sound financial management.
2. As regards thel management of the operational programme, the managing authority shall:

(@) support the work of the monitoring committee referred to in Article 41 and provide

it with the information it requires to carry out its tasks, in particular data relating to
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(b)

©

(d)

(€)

the progress of the operational programme in achieving its objectives, financial data

and data relating to indicators and milestones;

draw up and, after approval by the monitoring committee, submit to the Commission

annual and final implementation reports referred to in Article 44;

make available to intermediate bodies and beneficiaries information that is relevant

to the execution of their tasks and the implementation of operations respectively;

establish a system to record and store in computerised form data on each operation
necessary for monitoring, evaluation, financial management, verification and audit,

including data on individual participants in operations, where applicable;

ensure that the data referred to in point (d) is collected, entered and stored in the
system, and that data on indicators is broken down by gender where required by
Annex | of the ESF Regulation.

3. As regards the selection of operations, the managing authority shall:

(@) draw up and, once approved, apply appropriate selection procedures and criteria that:

(-i) ensure the contribution of operations to the achievement of the specific
objectives and results of the relevant priority;

(1)  are non-discriminatory and transparent;

(i) take into account the general principles set out in Articles 7 and 8;

(b) ensure that a selected operation falls within the scope of the Fund or Funds concerned
and can be attributed to a category of intervention or, in the case of the EMFF, a
measure identified in the priority or priorities of the operational programme;

(c) ensure that the beneficiary is provided with a document setting out the conditions for
support for each operation including the specific requirements concerning the products
or services to be delivered under the operation, the financing plan, and the time-limit for
execution;
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(d)

)

()

(9)

satisfy itself that the beneficiary has the administrative, financial and operational

capacity to fulfil the conditions defined in point (c) before approval of the operation;

satisfy itself that, where the operation has started before the submission of an
application for funding to the managing authority, applicable law relevant for the

operation have been complied with;

ensure that operations selected for support from the Funds or the EMFF do not
include activities which were part of an operation which has been or should have
been subject to a procedure of recovery in accordance with Article 61 following the
relocation of a productive activity outside the programme area;

determine the categories of intervention or, in the case of the EMFF, the measures to

which the expenditure of an operation shall be attributed.

4. As regards the financial management and control of the operational programme, the

managing authority shall:

(@)

(b)

(©)

(d)

(€)

verify that the co-financed products and services have been delivered and that
expenditure declared by the beneficiaries has been paid I and that it complies with
applicable I law, the operational programme and the conditions for support of the

operation;

ensure that beneficiaries involved in the implementation of operations reimbursed on
the basis of eligible costs actually incurred maintain either a separate accounting
system or an adequate accounting code for all transactions relating to an operation;

put in place effective and proportionate anti-fraud measures taking into account the

risks identified;

set up procedures to ensure that all documents regarding expenditure and audits
required to ensure an adequate audit trail are held in accordance with the requirements of
Article 62(g);

draw up the management declaration and annual summary referred to in Article 59
(5) (a) and (b) of the Financial Regulation.
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By way of derogation from point (a), the ETC Regulation may establish specific rules on

verifications for cooperation programmes.
5. Verifications pursuant to paragraph 4(a) shall include the following procedures:

(@) administrative verifications in respect of each application for reimbursement by

beneficiaries;
(b) on-the-spot verifications of operations.

The frequency and coverage of the on-the-spot verifications shall be proportionate to the
amount of public support to an operation and to the level of risk identified by these
verifications and audits by the audit authority for the management and control system as a

whole.

6. On-the-spot verifications of individual operations pursuant to paragraph (5)(b) may be

carried out on a sample basis.

7. Where the managing authority is also a beneficiary under the operational programme,
arrangements for the verifications referred to in paragraph 4(a) shall ensure adequate

separation of functions.

8. The Commission shall be empowered to adopt delegated acts, in accordance with Article
142 laying down rules specifying the information in relation to the data to be recorded
and stored in computerised form within monitoring system established under point (d) of
paragraph 2.

The Commission shall adopt implementing acts laying down the technical specifications
of the system established under point (d) of paragraph 2. Those implementing acts shall

be adopted in accordance with the examination procedure referred to in Article 143(3).

9. The Commission shall be empowered to adopt delegated acts, in accordance with Article
142, laying down the detailed minimum requirements for the audit trail referred to in
paragraph 4(d) in respect of the accounting records to be maintained and the supporting
documents to be held at the level of the certifying authority, managing authority,

intermediate bodies and beneficiaries.
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10. The Commission shall adoptl implementing acts, in accordance with the advisory
procedure referred to in Article 143(2) laying down uniform conditions on the model for
the management declaration referred to in paragraph 4(e) of this Article. |

Article 115

Functions of the certifying authority
The certifying authority of an operational programme shall be responsible in particular for:

(@) drawing up and submitting to the Commission payment applications and certifying that
these result from reliable accounting systems, are based on verifiable supporting
documents and have been subject to verifications by the managing authority;

(b) drawing up thel accounts referred to in Article 59(5)(a) of the Financial Regulation;

(© certifying the completeness, accuracy and veracity of the I accounts and that the
expenditure entered in the accounts complies with applicable Union and national rules and
has been incurred in respect of operations selected for funding in accordance with the
criteria applicable to the operational programme and complying with Union and national

rules;

(d) ensuring that there is a system which records and stores, in computerised form, accounting
records for each operation, and which supports all the data required for drawing up payment
applications andl accounts, including records of amounts recoverable, amounts recovered and
amounts withdrawn following cancellation of all or part of the contribution for an operation or

operational programme;

(e) ensuring, for the purposes of drawing up and submission of payment applications, that it
has received adequate information from the managing authority on the procedures and

verifications carried out in relation to expenditure;

( taking account when drawing up and submitting payment applications of the results of all

audits carried out by, or under the responsibility of, the audit authority;

(9) maintaining accounting records in a computerised form of expenditure declared to the

Commission and the corresponding public contribution paid to beneficiaries;
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(h)

keeping an account of amounts recoverable and of amounts withdrawn following
cancellation of all or part of the contribution for an operation. Amounts recovered shall be
repaid to the general budget of the Union prior to the closure of the operational programme

by deducting them from the next statement of expenditure.

Article 116

Functions of the audit authority

The audit authority shall ensure that audits are carried out on the proper functioning of the
management and control system of the operational programme and on an appropriate
sample of operations on the basis of the declared expenditure. The declared expenditure
shall be audited based on a representative sample and as a general rule on statistical

sampling methods.

A non- statistical sampling method may be used on the professional judgement of the
audit authority in duly justified cases in accordance with international audit standards
and in any case when the number of operations for an accounting year is insufficient to

allow the use of statistical method.

In such cases the size of the sample shall be sufficient to enable the audit authority to
draw up a valid audit opinion in accordance with Article 59(5)(b) of the Financial

Regulation.

The non-statistical sample method shall cover a minimum of 5 % of operations for
which expenditure has been declared to the Commission during an accounting year and
10 % of the expenditure which has been declared to the Commission during an

accounting year.

Where audits are carried out by a body other than the audit authority, the audit authority
shall ensure that any such body has the necessary functional independence.

The audit authority shall ensure that audit work takes account of internationally accepted audit

standards.
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6a.

The audit authority shall, within eight months of adoption of an operational programme,
prepare an audit strategy for performance of audits. The audit strategy shall set out the audit
methodology, the sampling method for audits on operations and the planning of audits in
relation to the current accounting year and the two subsequent accounting years. The audit
strategy shall be updated annually from 2016 until and including 2022. Where a common
management and control system applies to more than one operational programme, a single
audit strategy may be prepared for the operational programmes concerned. The audit authority
shall submit the audit strategy to the Commission upon request.

The audit authority shall draw up:
(i) anaudit opinion in accordance with Article 59(5)(b) of the Financial Regulation;

(i) acontrol report setting out the main findings, including deficiencies found in the
management and control systems, of the audits carried out according to paragraph

116(1) and the proposed and implemented corrective actions.

Where a common management and control system applies to more than one operational

programme, the information required under point (ii) may be grouped in a single report.

The Commission shall adopt, by means of implementing acts, models for the audit
strategy, the audit opinion and the I control report I . These implementing acts shall be

adopted in accordance with the advisory procedure referred to in Article 143(2).

The Commission shall be empowered to adopt delegated acts, in accordance with Article
142, to set out the scope and content of audits of operations and audits of the accounts
and the methodology for the selection of the sample of operations referred to in
paragraph 1.

The Commission shall be empowered to adopt delegated acts, in accordance with Article
142, laying down detailed rules on the use of data collected during audits carried out by

Commission officials or authorised Commission representatives I .
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CHAPTER Il

Accreditation

Article 118

Cooperation with audit authorities

1. The Commission shall cooperate with audit authorities to coordinate their audit plans and
methods and shall immediately exchange with those authorities the results of audits

carried out on management and control systems.

2. To facilitate this cooperation in cases where a Member State designates more than one audit

authority, the Member State may designate a coordination body.

3. The Commission, the audit authorities and any coordination body shall meet on a regular
basis and, as a general rule, at least once a year, unless otherwise agreed, to examine the
annual control report, the audit opinion and the audit strategy, and to exchange views on

issues relating to improvement of the management and control systems.

TITLE
FINANCIAL MANAGEMENT, EXAMINATION AND ACCEPTANCE OF ACCOUNTS AND
FINANCIAL CORRECTIONS

CHAPTER |

Financial management

Article 119

Common rules for payments

The Member State shall ensure that at the latest by the closure of the operational programme, the
amount of public expenditure paid to beneficiaries is at least equal to the contribution from the

Funds paid by the Commission to the Member State.
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Article 120

Common rules for calculating interim payments and payment of the I final balance

1. The Commission shall reimburse as interim payments 90 % of the amount resulting from
applying the co-financing rate for each priority laid down in the decision adopting the
operational programme to the eligible expenditure for the priority included in the payment
application. The Commission shall determine the remaining amounts to be reimbursed as

interim payments or recovered in accordance with Article 130.

2. The contribution from the Funds or the EMFF to a priority through the interim payments
and payment of the I final balance shall not be higher than:

(@) the eligible public expenditure indicated in the payment application for the priority;

or

(b) the contribution from the Funds or the EMFF for the priority laid down in the

decision of the Commission approving the operational programme.

Article 121

Payment applications
1. Payment applications shall include, for each priority:

(a) the total amount of eligible expenditure incurred by beneficiaries and paid in
implementing operations, as entered into the accounting system of the certifying

authority;

(b) the total amount of public expenditure incurred in implementing operations, as

entered into the accounting system of the certifying authority;

2. Eligible expenditure included in a payment application shall be supported by receipted
invoices or accounting documents of equivalent probative value, except for forms of
support under Articles 57 (1) (b) (c) and (d), 58, 59 (1) and 93 of this Regulation and
under Article 14 of the Regulation (EU) No .../2013 of the European Parliament and of the
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2a.

2b.

2C.

3.

Council on the European Social Funds and repealing Regulation (EC) No 1081/2006
[ESF]. For such forms of support, the amounts included in a payment application shall be
the costs calculated on the applicable basis.

As regards aid schemes under Article 107 of the Treaty on the Functioning of the
European Union, the public contribution corresponding to the expenditure included in a
payment application shall have been paid to the beneficiaries by the body granting the aid.

By way of derogation from paragraph 1, as regards state aid, the payment application may
include advances paid to the beneficiary by the body granting the aid under the following

cumulative conditions:

(a) they shall be subject to a guarantee provided by a bank or other financial
institution established in the Member State or be covered by a facility provided as

a guarantee by a public entity or by the Member State;

(b) they shall not exceed 40% of the total amount of the aid to be granted to a

beneficiary for a given operation;

(c) they shall be covered by expenditure paid by beneficiaries in implementing the
operation and supported by receipted invoices or accounting documents of
equivalent probative value at the latest within three years following the year of
the payment of the advance or on 31 December 2023, whichever is earlier, failing

which the next payment application shall be corrected accordingly.

Each payment application which includes advances referred to in paragraph 2b shall
separately disclose the total amount paid from the operational programme as advances,
the amount which has been covered by expenditure paid by beneficiaries within 3 years of
the payment of the advance in accordance with paragraph 2b (c), and the amount which
has not been covered by expenditure paid by beneficiaries and for which the three year

period has not elapsed.

The Commission shall adopt, by means of implementing acts, uniform conditions on the
model for payment applications. These implementing acts shall be adopted in accordance

with the examination procedure referred to in Article 143(3).
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Article 122

Payment to beneficiaries

Subject to available funding from initial and annual pre-financing and interim
payments, the managing authority shall ensure that a beneficiary receives the total
amount of eligible public expenditure due in full and no later than 90 days from the date

of submission of payment claim by the beneficiary.

No amount shall be deducted or withheld and no specific charge or other charge with

equivalent effect shall be levied that would reduce these amounts for the beneficiaries.

The payment deadline referred to in paragraph 1 may be interrupted by the managing

authority in duly justified cases where:

(a) the amount of the payment claim is not due or the appropriate supporting
documents, including the documents necessary for management verifications

under Article 114(4)(a), have not been provided;

(b) an investigation has been initiated in relation to a possible irregularity

affecting the expenditure concerned.

The beneficiary concerned shall be informed in writing of the interruption and the

reasons for it.

Article 123

Use of the euro

Member States which have not adopted the euro as their currency on the date of an
application for payment shall convert the amounts of expenditure incurred in national
currency into euro. This amount shall be converted into euro using the monthly accounting
exchange rate of the Commission in the month during which the expenditure was
registered in the accounts of the certifying authority of the operational programme

concerned. This rate shall be published electronically by the Commission each month.

By way of derogation from paragraph 1, the ETC Regulation may establish specific rules

on the timing for conversion into euro.
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2. When the euro becomes the currency of a Member State, the conversion procedure set out
in paragraph 1 shall continue to apply to all expenditure recorded in the accounts by the
certifying authority before the date of entry into force of the fixed conversion rate between

the national currency and the euro.

Article 124

Payment of pre-financing
1. The initial pre-financing amount shall be paid in instalments as follows:

(@ in 2014: 1 % of the amount of support from the Funds and the EMFF for the entire
programming period to the operational programme and 1,5% of the amount of
support from the Funds and the EMFF for the entire programming period to the
operational programme when a Member State has been receiving financial
assistance since 2010, in accordance with Articles 122 and 143 of the TFEU, or
from the EFSF, or is receiving financial assistance on 31 December 2013 in
accordance with Articles 136 and 143 of the TFEU,

(b) in 2015: 1 % of the amount of support from the Funds and the EMFF for the entire
programming period to the operational programme and 1,5% of the amount of
support from the Funds and the EMFF for the entire programming period to the
operational programme when a Member State has been receiving financial
assistance since 2010, in accordance with Articles 122 and 143 of the TFEU, or
from the EFSF, or is receiving financial assistance on 31 December 2014 in
accordance with Articles 136 and 143 of the TFEU,;

(c) in2016: 1 % of the amount of support from the Funds and the EMFF for the entire

programming period to the operational programme.

If an operational programme is adopted in 2015 or later, the earlier instalments shall be
paid in the year of adoption.

2. An annual pre-financing amount shall be paid before 1 July in the years 2016 to 2023. | It
shall be a percentage of the amount of the support from the Funds andl the EMFF for the

whole programming period to the operational programme as follows:

- 2016: 2%
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- 2017: 2,625%

- 2018: 2,75%

- 2019: 2,875%

- 2020 to 2023: 3%.

When calculating the amount of initial pre-financing, the amount of support for the
entire programming period shall exclude the amounts from the performance reserve

which were initially allocated to the programme.

When calculating the amount of annual pre-financing up to and including 2020, the
amount of support for the entire programming period shall exclude the amounts from

the performance reserve which were initially allocated to the programme.

Article 126

Deadlines for presentation of interim payment applications and for their payment

The certifying authority shall submit on a regular basis an application for interim payment
in accordance with Article 121(1) covering amounts entered in its accounting system in
the accounting yearl . However, the certifying authority, when it considers necessary,
may include such amounts in payment applications submitted in subsequent accounting

years.

The certifying authority shall submit the final application for interim payment by 31 July
following the end of the previous accounting year and, in any event, before the first
application for interim payment for the next accounting year.

The first application for interim payment shall not be made before the notification to the
Commission of the designation of the managing and certifying authorities in accordance
with Article 113a.

Interim payments shall not be made for an operational programme where the annual
implementation report has not been sent to the Commission in accordance with Fund-

specific rules.
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5. Subject to available funding, the Commission shall make the interim payment no later than

60 days after the date on which a payment application is registered with the Commission.

Article 127

Decommitment

1. The Commission shall decommit any part of the amount calculated in accordance with the
second subparagraph in an operational programme that has not been used for payment of
the initial and annual pre-financing and interim paymentsl by 31 December of the third
financial year following the year of budget commitment under the operational programme
or for which a payment application drawn up in accordance with Article 121 has not been

submitted in accordance with Article 126.

4. That part of commitments still open on 31 December 2023 shall be decommitted if any of
the documents required under Article 133(1) has not been submitted to the Commission by
the deadline set out in Article 133(1).

CHAPTER II

Preparation, examination and acceptance of accounts and closure

SECTION |
PREPARATION OF ACCOUNTS

Article 128
Preparation of the accounts

1. The certiﬁedl accounts referred to in Article 59(5)(a) of the Financial Regulation shall
be submitted to the Commission for each operational programme. The accounts shall
cover the accounting year and shall include at the level of each priority and, where

applicable, fund and category of regions:

(@) the total amount of eligible expenditure entered into the accounting systems of the
certifying authority which has been included in payment applications submitted to
the Commission in accordance with Articles 121 and 126 (2) by 31 July following
the end of the accounting year, the total amount of the corresponding public
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expenditure incurred in implementing operations, and the total amount of

corresponding payments made to beneficiaries under Article 122 (1);

(b) the amounts withdrawn and recovered during the accounting year, the amounts to be
recovered as at the end of the accounting year, the recoveries effected pursuant to

Article 61, and the irrecoverable amounts;

(ba) the amounts of pre-financing paid to financial instruments under Article 35(1) and

advances of state aid under Article 121(2b);

(d) for each priority, a reconciliation between the expenditure stated pursuant to point (a)
and the expenditure declared in respect of the same accounting year in payment

applications, accompanied by an explanation of any differences.

2. Where a Member State excludes from the accounts, expenditure previously included in
an application for interim payment for the accounting year because it is subject to an
ongoing assessment of its legality and regularity, the whole or part of such expenditure
which is found to be legal and regular may bel included in an application for interim

payment relating to subsequent accounting years.

2a. The Commission shall adopt, in order to lay down uniform conditions, implementing
acts, in accordance with the examination procedure referred to in Article 143 (3), setting

out the model for the accounts.

Article 129

Submission of information

For each year from 2016 until and including 2025, the Member State shall submit the documents

referred to and by the deadline set out in Article 59(5) of the Financial Regulation namely:

@ the accounts, referred to in Article 128 paragraph 1 for the preceding accounting year;
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(b)
(©)

-la.

-1b.

-1c.

-1d.

the management declaration and the summary report referred to in Article 114(4) (e);
the audit opinion and the control report referred to in Article 116(5)(i) and (ii).

Article 130

Examination and acceptance of accounts

The Commission shall carry out an examination of the documents submitted by the
Member State under Article 129. Upon request by the Commission, the Member State
shall provide all necessary additional information to enable the Commission to
determine whether the accounts are complete, accurate and true by the deadline set out
in Article 76(1).

The Commission shall accept the accounts where it is able to conclude that the accounts
are complete, accurate and true. The Commission shall reach such a conclusion where
the audit authority has provided an unqualified audit opinion regarding the
completeness, accuracy and veracity of the accounts unless the Commission has specific

evidence that the audit opinion on the accounts is unreliable.

The Commission shall inform the Member State by the deadline set out in Article 76(1)
whether or not it is able to accept the accounts.

If for reasons attributable to Member State, the Commission is not able to accept the
accounts by the deadline set out in Article 76(1) the Commission shall notify the Member
States specifying the reasons in accordance with paragraph 2 and the actions which
must be undertaken and the time period for their completion. At the end of the time
period for the completion of these actions the Commission shall inform the Member

State whether it is able to accept the accounts.

Issues related to legality and regularity of the underlying transactions concerning
expenditure entered in the accounts shall not be taken into account for the purposes of
acceptance of the accounts by the Commission. The procedure for examination and
acceptance of the accounts shall not interrupt the treatment of applications for interim
payments and shall not lead to suspension of payments, without prejudice to the
application of Articles 74 and 134.
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On the basis of the accepted accounts, the Commission shall calculate the amount
chargeable to the Funds and to the EMFF for the accounting year and the consequent
adjustments in relation to the payments to the Member State. The Commission shall take

into account:

(@) the amounts in the accounts referred to in Article 128(1)(a) and to which shall be

applied the co-financing rate for each priority;

(b) the total amount of payments made by the Commission during that accounting year,
consisting of:

(i)  the amount of interim payments paid by the Commission in accordance with
Article 120(1) and Article 22; and

(i)  the amount of the annual pre-financing paid under Article 124(2).

Following the procedure under paragraph 1, the Commission shall clear the respective
annual pre-financing and pay any additional amount due within 30 days of the
acceptance of the accounts. Where there is an amount recoverable from the Member
State, it shall be subject to a recovery order issued by the Commission which shall be
executed, where possible, by offsetting against amounts due to the Member State under
subsequent payments to the same operational programme. Such recovery shall not
constitute a financial correction and shall not reduce support from the Funds to the
operational programme. The amount recovered shall constitute assigned revenue in

accordance with Article 177(3) of the Financial Regulation.

Where following the procedure set out in paragraph -1c, the Commission is not able to
accept the accounts, the Commission shall determine, on the basis of available
information and in accordance with paragraph 1, the amount chargeable to the Funds
for the accounting year, and shall inform the Member State. Where the Member State
notifies the Commission of its agreement within two months of the transmission by the
Commission of the information, paragraph 1a shall apply. In the absence of such
agreement, the Commission shall adopt a decision, by means of implementing acts,
setting out the amount chargeable to the Funds for the accounting year. Such decision

shall not constitute a financial correction and shall not reduce support from the Funds
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1d.

la.

to the operational programme. On the basis of the decision, the Commission shall apply

the adjustments to the payments to the Member State in accordance with paragraph la.

The acceptance of the accounts by the Commission, or a decision by the Commission
under paragraph 1b, is without prejudice to the application of corrections under Articles
136 and 137.

Member States may replace irregular amounts which are detected after the submission
of the accounts by making the corresponding adjustments in the accounts for the
accounting year in which the irregularity is detected, without prejudice to Articles 136
and 137.

Article 132

Availability of documents

Without prejudice to the rules governing State aid, the managing authority shall ensure that
all supporting documents regarding expenditure supported by the Funds on operations
for which the total eligible expenditure is less than EUR 1 000 000, are made available to
the Commission and the European Court of Auditors upon request for a period of three
yearsl from 31 December following the submission of the accounts in which the
expenditure of the operation is included. In the case of all other operations, all
supporting documents shall be made available for a two year period from 31 December
following the submission of the accounts in which the final expenditure of the completed
operation is included. A managing authority may decide to apply to operations for which
the total eligible expenditure is less than EUR 1 000 000 the rule applicable to all other

operations.

This time period shall be interrupted either in the case of legal I proceedings or by a duly

justified request of the Commission.

The managing authority shall inform beneficiaries of the start date of the period
referred to in paragraph 1.
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2. The documents shall be kept either in the form of the originals, or certified true copies of
the originals, or on commonly accepted data carriers including electronic versions of

original documents or documents existing in electronic version only.

3. The documents shall be kept in a form which permits identification of data subjects for no
longer than is necessary for the purposes for which the data were collected or for which

they are further processed.

5. The procedure for certification of conformity of documents held on commonly accepted
data carriers with the original document shall be laid down by the national authorities and
shall ensure that the versions held comply with national legal requirements and can be

relied on for audit purposes.

6. Where documents exist in electronic version only, the computer systems used must meet
accepted security standards that ensure that the documents held comply with national legal
requirements and can be relied on for audit purposes.

SECTION Il
CLOSURE OF OPERATIONAL PROGRAMMES

Article 133

Submission of closure documents and payment of the final balance

1. In addition to the documents referred to in Article 129, for the final accounting year
from 1 July 2023 to 30 June 2024, Member States shall submit || a final implementation
report for the operational programme I or the latest annual implementation report for the

operational programme supported by the EMFF I .

2. The final balance shall be paid no later than three months after the date of acceptance of
accounts of the final accounting year or one month after the date of acceptance of the final

implementation report, whichever date is later.
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SECTION I

SUSPENSION OF PAYMENTS

Article 134

Suspension of payments

1. All or part of the interim payments at the level of priorities or operational programmes may
be suspended by the Commission if one or more of the following conditions is met:

(@) there is a serious deficiency in the management and control system of the operational
programme, which has put at risk the Union contribution to the operational
programme and for which corrective measures have not been taken;

(b) expenditure in a statement of expenditure is linked to an irregularity having serious
financial consequences which has not been corrected,;

(c) the Member State has failed to take the necessary action to remedy the situation
giving rise to an interruption under Article 74;

(d) there is a serious deficiency in the quality and reliability of the monitoring system or
of the data on common and specific indicators;

(e) thereis a failure to complete actions to fulfil an ex ante conditionality subject to
the conditions set out in Article 17;

(F) there is evidence resulting from a performance review that a priority has seriously
failed to achieve the milestones relating to financial and output indicators and key
implementation steps set out in the performance framework subject to the conditions
set out in Article 20.

The Fund-specific rules for the EMFF may lay down specific bases for suspension of

payments linked to non-compliance with rules applicable under the Common Fisheries

Policy, which shall be proportionate, having regard to the nature, gravity, duration and

recurrence of the non-compliance.
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2. The Commission may decide, by means of implementing acts, to suspend all or part of
interim payments, after having given the Member State the opportunity to present its

observations.

3. The Commission shall end suspension of all or part of interim payments where the

Member State has taken the necessary measures to enable the suspension to be lifted.

CHAPTER IlI

Financial corrections

SECTION |

FINANCIAL CORRECTIONS BY MEMBER STATES

Article 135

Financial corrections by Member States

1. The Member States shall in the first instance be responsible for investigating irregularities
and for making the financial corrections required and pursuing recoveries. In the case of a
systemic irregularity, the Member State shall extend its investigation to cover all operations
potentially affected.

2. The Member State shall make the financial corrections required in connection with individual
or systemic irregularities detected in operations or operational programmes. Financial
corrections shall consist of cancelling all or part of the public contribution to an operation or
operational programme. The Member State shall take into account the nature and gravity of
the irregularities and the financial loss to the Funds or the EMFF and shall apply a
proportionate correction. Financial corrections shall be recorded in the I accounts by the

managing authority for the accounting year in which the cancellation is decided.

3. The contribution from the Funds or the EMFF cancelled in accordance with paragraph 2
may be reused by the Member State within the operational programme concerned, subject to
paragraph 4.

4. The contribution cancelled in accordance with paragraph 2 may not be reused for any
operation that was the subject of the correction or, where a financial correction is made for

a systemic irregularity, for any operation affected by the systemic irregularity.
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5. The Fund-specific rules for the EMFF may lay down specific bases for financial
corrections by the Member States linked to non-compliance with rules applicable under
the Common Fisheries Policy, which shall be proportionate, having regard to the nature,

gravity, duration and recurrence of the non-compliance.

SECTION Il

FINANCIAL CORRECTIONS BY THE COMMISSION

Article 136

Criteria for financial corrections

1. The Commission shall make financial corrections by means of implementing acts by
cancelling all or part of the Union contribution to an operational programme in accordance

with Article 77 where, after carrying out the necessary examination, it concludes that:

(a) there is a serious deficiency in the management and control system of the operational
programme which has put at risk the Union contribution already paid to the

operational programme;

(b) the Member State has not complied with its obligations under Article 135 prior to the

opening of the correction procedure under this paragraph;

(c) expenditure contained in a payment application is irregular and has not been
corrected by the Member State prior to the opening of the correction procedure under
this paragraph.

The Commission shall base its financial corrections on individual cases of irregularity
identified and shall take account of whether an irregularity is systemic. When it is not
possible to quantify precisely the amount of irregular expenditure charged to the Funds or

the EMFF, the Commission shall apply a flat rate or extrapolated financial correction.

2. The Commission shall, when deciding on a correction under paragraph 1, respect the
principle of proportionality by taking account of the nature and gravity of the irregularity
and the extent and financial implications of the deficiencies in management and control

systems found in the operational programme.

16268/13 JG/psc 222
DQPG EN



6a

Where the Commission bases its position on reports of auditors other than those of its own
services, it shall draw its own conclusions regarding the financial consequences after
examining the measures taken by the Member State concerned under Article 135(2), the

notifications sent under Article 112(3), and any replies from the Member State.

In accordance with Article 20 (4), where the Commission, based on the examination of
the final implementation report of the operational programme for the Funds or the last
annual implementation report for the EMFF, establishes a serious failure to achieve the
targets set out in the performance framework, it may apply financial corrections in respect

of the priorities concerned by means of implementing acts.

When a Member State does not comply with its obligations as referred to in Article 86, the
Commission may, in relation to the degree of non-compliance with these obligations, make
a financial correction by cancelling all or part of the Structural Funds contribution to the
Member State concerned.

The Commission shall be empowered, by means of delegated acts in accordance with
Article 142, to lay down detailed rules concerning the criteria for determining serious
deficiencies in the functioning of management and control systems, including the main
types of serious deficiencies, the criteria for establishing the level of financial correction to

be applied and the criteria for applying flat rates or extrapolated financial corrections.

The Fund-specific rules for the EMFF may lay down specific bases for the procedure
for financial corrections by the Commission linked to non-compliance with rules
applicable under the Common Fisheries Policy which shall be proportionate having

regard to the nature, gravity, duration and recurrence of the non-compliance.

Article 137

Procedure

Before taking a decision on a financial correction, the Commission shall launch the
procedure by informing the Member State of the provisional conclusions of its examination

and requesting the Member State to submit its comments within two months.

Where the Commission proposes a financial correction on the basis of extrapolation or a flat

rate, the Member State shall be given the opportunity to demonstrate, through an
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examination of the documentation concerned, that the actual extent of irregularity is less than
the Commission's assessment. In agreement with the Commission, the Member State may
limit the scope of this examination to an appropriate proportion or sample of the
documentation concerned. Except in duly justified cases, the time allowed for this
examination shall not exceed a further period of two months after the two-month period

referred to in paragraph 1.

The Commission shall take account of any evidence supplied by the Member State within the
time limits set out in paragraphs 1 and 2.

Where the Member State does not accept the provisional conclusions of the Commission, the
Member State shall be invited to a hearing by the Commission, in order to ensure that all
relevant information and observations are available as a basis for conclusions by the

Commission on the application of the financial correction.

In case of an agreement, and without prejudice to paragraph 6, the Member State may

reuse the Funds concerned in conformity with Article 135(3).

In order to apply financial corrections the Commission shall take a decision, by means of
implementing acts, within six months of the date of the hearing, or of the date of receipt of
additional information where the Member State agrees to submit such additional information
following the hearing. The Commission shall take account of all information and observations
submitted during the course of the procedure. If no hearing takes place, the six month
period shall begin to run two months after the date of the letter of invitation to the hearing

sent by the Commission.

Wherel the Commission in carrying out its responsibilities under Article 65, orl the
European Court of Auditors, detects irregularities demonstrating a serious deficiency in
the effective functioning of the management and control systems, the resulting financial
correction shall reduce support from the Funds to the operational programme.

The first subparagraph shall not apply in the case of a serious deficiency which, prior to

the date of detection by the Commission or the European Court of Auditors:

(a) bhad been identified in the management declaration, annual control report or the

audit opinion submitted to the Commission in accordance with Article 59(5) of
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the Financial Regulation, or in other audit reports of the audit authority

submitted to the Commission and appropriate measures taken, or
(b) had been the subject of appropriate remedial measures by the Member State.

The assessment of serious deficiencies in management and control systems shall be
based on the applicable law when the relevant management declarations, annual control

reports and audit opinions were submitted.
When deciding on a financial correction the Commission shall:

(a) respect the principle of proportionality by taking account of the nature and
gravity of the serious deficiency and its financial implications for the Union

budget;

(b) for the purpose of applying a flat rate or extrapolated correction, exclude
irregular expenditure previously detected by the Member State which has been
subject of an adjustment in the accounts in accordance with Article 130(10),
and expenditure subject to an ongoing assessment of its legality and regularity
under Article 128(2);

(c) take into account flat rate or extrapolated corrections applied to the
expenditure by the Member State for other serious deficiencies detected by the

Member State when determining the residual risk for the Union budget.

7. The Fund-specific rules for the EMFF may lay down additional rules of procedure for
financial corrections referred to in Article 136(6a).

Article 138
Obligations of Member States

A financial correction by the Commission shall not prejudice the Member State's obligation to
pursue recoveries under Article 135(2) of this Regulation and to recover State aid in the meaning of
Article 107(1) of the Treaty and under Article 14 of Council Regulation (EC) No 659/1999".

! OJ L 83,27.3.1999, p. 1.
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Article 139

Repayment

1. Any repayment due to be made to the general budget of the Union shall be effected before
the due date indicated in the order for recovery drawn up in accordance with Article 73 of
the Financial Regulation. The due date shall be the last day of the second month following

the issuing of the order.

2. Any delay in effecting repayment shall give rise to interest on account of late payment,
starting on the due date and ending on the date of actual payment. The rate of such interest
shall be one-and-a-half percentage points above the rate applied by the European Central
Bank in its main refinancing operations on the first working day of the month in which the

due date falls.

TITLE I

Proportional control of operational programmes

Article 140

Proportional control of operational programmes

1. Operations for which the total eligible expenditure does not exceed EUR 200 000 for the
ERDF and the CF, EUR 150 000 for the ESF or EUR 100 000 for the EMFF shall not be
subject to more than one audit by either the audit authority or the Commission prior to the
submission of the accounts in which the final expenditure of the completed operation is
included. Other operations shall not be subject to more than one audit per accounting year
by either the audit authority or the Commission prior to the submission of the accounts in
which the final expenditure of the completed operation is included. Operations shall not
be subject to an audit by the Commission or the audit authority in any year if there has
already been an audit in that year by the European Court of Auditors, provided that the
results of the audit work performed by the European Court of Auditors for such
operations can be used by the audit authority or the Commission for the purpose of
fulfilling their respective tasks. The provisions set out above shall be applied subject to

the exceptions set out in paragraph 4.

2. For operational programmes for which the most recent audit opinion indicates that there
are no significant deficiencies, the Commission may agree with the audit authority in the
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subsequent meeting referred to in Article 118(3) that the level of audit work required may
be reduced so that it is proportionate to the risk established. In such cases, the Commission
shall not carry out its own on-the-spot audits unless there is evidence suggesting
deficiencies in the management and control system affecting expenditure declared to the
Commission in an accounting year for which the accounts have been accepted by the

Commission.

3. For operational programmes for which the Commission concludes that it can rely on the
opinion of the audit authority, it may agree with the audit authority to limit the
Commission’s own on-the-spot audits to audit the work of the audit authority unless there
is evidence of deficiencies in the work of the audit authority work for an accounting year

for which the accounts have been accepted by the Commission.

4. The audit authority and the Commission may carry out audits of operations in case a risk
assessment or an audit by the European Court of Auditors establishes a specific risk of
irregularity or fraud, in case of evidence of serious deficiencies in the management and
control system of the operational programme concerned, and, during the period referred to
in Article 132(1). The Commission may, for the purpose of assessing the work of an
audit authority, review the audit trail of the audit authority or take part in the on-the-
spot audits of the audit authority and, where in accordance with internationally accepted
audit standards, it is necessary for the purpose of obtaining assurance as to the effective
functioning of the audit authority, the Commission may carry out audits of operations.

PART FIVE
DELEGATIONS OF POWER, IMPLEMENTING, TRANSITIONAL AND FINAL PROVISIONS

CHAPTER |

Delegations of power and implementing provisions

Article 142

Exercise of the delegation

1. The power to adopt delegated acts are conferred on the Commission subject to the

conditions laid down in this Article.
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The || power referred to in this Regulation shall be conferred on the Commission from ...*
until 31 December 2020.

The delegations of power referred to in Articles I 20(4), 32(10), 33(4), 34(5), 36(4), I 58

and 136(6) may be revoked at any time by the European Parliament or by the Council.

A decision to revoke shall put an end to the delegation of the power specified in that
decision. It shall take effect the day following the publication of the decision in the Official
Journal of the European Union or at a later date specified therein. It shall not affect the
validity of any delegated acts already in force.

As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the

European Parliament and to the Council.

A delegated act adopted pursuant to Articles 20(4), 32(10), 33(4), 34(5), 36(4), 58 and
136(6)* shall enter into force only if no objection has been expressed either by the
European Parliament or the Council within a period of two months of notification of that
act to the European Parliament and the Council or if, before the expiry of that period, the
European Parliament and the Council have both informed the Commission that they will
not object. That period shall be extended by two months at the initiative of the European

Parliament or the Council.

Article 143
Committee Procedure

In the application of this Regulation, Regulation (EU) No .../2013 (ERDF), Regulation
(EU) No .../12013 (ETC), Regulation (EU) No .../2013 (ESF) and Regulation (EU) No
...12013 (Cohesion Fund) the Commission shall be assisted by a Coordination Committee
for the European Structural and Investment Funds. That committee shall be a committee
within the meaning of Regulation (EU) No 182/2011.

Where reference is made to this paragraph, Article 4 of Regulation (EU) No 182/2011 shall
apply.

OJ: (insert date of entry into force of this Regulation)
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3. Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011 shall
apply.

Where the committee delivers no opinion, the Commission shall not adopt the draft
implementing act in respect of the implementing powers referred to in Articles 8, second
paragraph, 20(4), 33((3)(a), 33a, 33(9), 40(3), 87(2)(b)(vi), 105(4), and 114(8) and the
third subparagraph of Article 5(4) of Regulation (EU) No 182/2011 shall apply.

CHAPTER II

Transitional and final provisions

Article 144

Review

The European Parliament and the Council shall review this Regulation by 31 December 2020 in

accordance with Article 177 of the Treaty on the Functioning of the European Union.

Article 145

Transitional provisions

1. This Regulation shall not affect either the continuation or modification, including the total
or partial cancellation I of assistance approved by the Commission on the basis of
Regulation (EC) No 1083/2006 or any other legislation applying to that assistance on 31
December 2013, which shall consequently apply thereafter to that assistance or the
operations concerned until their closure. For the purposes of this paragraph assistance

shall cover operational programmes and major projects.

2. Applications to receive assistance made or approved under Council Regulation (EC) No
1083/2006 shall remain valid.

3. Where a Member State makes use of the option set out in Article 113(3), it may submit a
request to the Commission for the managing authority to carry out the functions of the
certifying authority by way of derogation from Article 59(1)(b) of Council Regulation
(EC) No 1083/2006 for the corresponding operational programmes implemented on the
basis of Council Regulation (EC) No 1083/2006. The request shall be accompanied by
an assessment made by the audit authority. Where the Commission is satisfied on the

basis of information made available from the audit authority and from its own audits
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that the management and control systems of these operational programmes function
effectively and that their functioning will not be prejudiced by the managing authority
carrying out the functions of the certifying authority, it shall inform the Member State of

its agreement within 2 months of the date of receipt of the request.

Article 146
Repeal

1. Without prejudice to the provisions laid down in Article 145, Council Regulation (EC)
No 1083/2006 is hereby repealed with effect from 1 January 2014.

2. References to the repealed Regulation shall be construed as references to this Regulation

and shall be read in accordance with the correlation table set out in Annex VIb.

Article 147

Entry into force

This Regulation shall enter into force on the day following that of its publication in the Official
Journal of the European Union.

Articles 18 - 22, 25(3), 33(1)(a), 51, 53, 66 — 84, 108, 110, 111 and 119 — 139 of this Regulation
shall apply with effect from 1 January 2014.

The last subparagraph of Article 33a(2) and Article 66(3) shall apply with effect from the date

that the corresponding amendment to the Financial Regulation has entered into force.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at ...,

For the European Parliament For the Council

The President The President
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ANNEX |
Common Strategic Framework (CSF)
1. INTRODUCTION

In order to promote the harmonious, balanced and sustainable development of the Union and to
maximise the contribution of the European Structural and Investment Funds to smart, sustainable
and inclusive growth as well as the Fund-specific missions of the European Structural
Investment Funds, including economic, social and territorial cohesion, it is necessary to ensure
that policy commitments made in the context of the Europe 2020 strategy are underpinned by
investment through the European Structural and Investment Funds and other Union instruments.
The Common Strategic Framework therefore shall in accordance with Article 10, and in
compliance with the priorities and objectives laid down in the fund-specific regulations, provide
strategic guiding principles in order to achieve an integrated development approach using the
European Structural and Investment Funds coordinated with other Union instruments and
policies, in line with the policy objectives and headline targets of the Europe 2020 strategy and,
where appropriate, the flagship initiatives, while taking into account the key territorial

challenges and specific national, regional and local contexts.

2. CONTRIBUTION OF EUROPEAN STRUCTURAL AND INVESTMENT FUNDS TO THE UNION’S
STRATEGY FOR SMART SUSTAINABLE AND INCLUSIVE GROWTH AND COHERENCEI WITH

THE UNION's ECONOMIC GOVERNANCE

-1 To support effective targeting of smart, sustainable and inclusive growth in the
Partnership Agreements and programmes this Regulation identifies eleven thematic
objectives set out in Article 9 corresponding to the priorities of the Europe 2020 strategy

which shall receive support from the European Structural and Investment Funds.

1. In line with these thematic objectives, Member States shall in order to ensure critical
mass necessary to deliver growth and jobs, concentrate support in accordance with
Article 16 of this Regulation and Fund-specific rules on thematic concentration and
shall ensure the effectiveness of spending. They shall give particular attention to
prioritising growth-friendly expenditure, including spending on education, research,
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3.1

innovation and energy efficiency and expenditure to facilitate the access of SMEs to
finance, and to ensure environmental sustainability, and the management of natural
resources and climate action as well as to modernise public administration. They shall
also take account of maintaining or reinforcing the coverage and effectiveness of
employment services and active labour market policies to fight unemployment, with a
focus on youth and tackle the social consequences of the crisis and promote social

inclusion.

To ensure consistency with priorities established in the context of the European
Semester, in preparing their Partnership Agreements, Member States shall plan the use of
the European Structural and Investment Funds taking into account the National Reform
Programmes, where appropriate, and the most recent relevant country-specific
recommendations and relevant Council recommendations adopted in accordance with
Article 121(2) and Article 148(4) of the Treaty on the Functioning of the European Union
in accordance with their respective roles and obligations. Member States, where
necessary, shall also take into account relevant Council recommendations based on the

Stability and Growth Pact and the economic adjustment programmes. |

In order to determine the way in which the European Structural and Investment Funds
can most effectively contribute to the Europe 2020 strategy, and to take account of the
Treaty objectives, including economic, social and territorial cohesion, Member States
shall select the thematic objectives for the planned use of the European Structural and

Investment Funds within the appropriate national, regional and local contexts.

INTEGRATED APPROACH TO AND ARRANGEMENTS FOR THE USE OF THE EUROPEAN

STRUCTURAL AND INVESTMENT FUNDS
Introduction

In accordance with Article 14 (2) (a) of this Regulation the Partnership Agreement
shall indicate an integrated approach to territorial development. Member States shall
ensure that the selection of thematic objectives and investment and Union priorities
addresses development needs and territorial challenges in an integrated manner in line

with the analysis set out in section 7.1 below. Member States shall seek to make
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maximum use of the possibilities to ensure coordinated and integrated delivery of the

European Structural and Investment Funds.

1. Member States and, where appropriate in accordance with Article 4(4), regions shall
ensure that the interventions supported through the European Structural and Investment

Funds are complementary and are implemented in a coordinated manner with a view to

create synergies, in order to reduce administrative cost and burden for managing bodies

and beneficiaries in accordance with Articles 4, 14 and 24 of this Regulation.
3.2 Coordination and complementarity
1. Member States and managing authorities responsible for the implementation of the

European Structural and Investment Funds shall work closely together in the

preparation, implementation, monitoring and evaluation of the Partnership Agreement and

programmes. In particular, they shall ensure that the following actions are carried out:

(@) identify areas of intervention where the European Structural and Investment
Funds can be combined in a complementary manner to achieve the thematic
objectives set out in this Regulation;

(aa) ensure in accordance with Article 4(6), the existence of arrangements for the
effective coordination of the European Structural and Investment Funds in order
to increase the impact and effectiveness of the Funds including, where
appropriate, through the use of multi-fund programmes for the Funds covered by
Part 111;

(b) promote the involvement of managing authorities responsible for other European
Structural and Investment Funds and relevant ministries in the development of
support schemes to ensure coordination and synergies and to avoid overlaps;

(c) establish, where appropriate, joint monitoring committees for programmes
implementing the European Structural and Investment Funds, and the
development of other joint management and control arrangements to facilitate
coordination between authorities responsible for the implementation of the
European Structural and Investment Funds;
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1b.

(d) make use of available joint eGovernance solutions, which may assist applicants and
beneficiaries, and make the widest possible use of “one-stop shops", including for
advice on the opportunities of support available through each of the European

Structural and Investment Funds;

(e) establish mechanisms to coordinate cooperation activities financed by the ERDF and
the ESF with investments supported by the ‘'Investment for Growth and Jobs goal’

programmes;

(ea) promote common approaches between European Structural and Investment
Funds to guidance for the development of operations, calls for proposals and
selection processes or other mechanisms to facilitate access to Funds for

integrated projects;

(eb) encourage cooperation between managing authorities of different European
Structural and Investment Funds in the areas of monitoring, evaluation,

management and control, and audit.
Encouraging integrated approaches

Member States shall, where appropriate, combine the European Structural and
Investment Funds into integrated packages at local, regional or national level, which are
tailor-made to address specific territorial challenges in order to support the achievement
of the objectives set out in the Partnership Agreement and programmes. This can be
done using Integrated Territorial Investments, Integrated operations, Joint Action Plans

and community-led local development.

In accordance with Article ex-99 of this Regulation, to achieve integrated use of
thematic objectives, funding from different priority axes or operational programmes
supported by the ESF, ERDF and Cohesion Fund may be combined under an
Integrated Territorial Investment. This may be complemented with financial support
from the EAFRD or the EMFF from the respective programmes.

In accordance with the relevant Articles of the Fund specific rules, to increase impact

and effectiveness in a thematically coherent integrated approach a priority axis may

16268/13 JG/psc 234

DQPG EN



concern more than one category of region, combine one or more complementary
investment priorities from the ERDF, CF and ESF under one thematic objective and, in
duly justified cases combine one or more complementary investment priorities from
different thematic objectives in order to achieve their maximum contribution to priority

axis.

Member States shall promote, in accordance with their institutional and legal framework
and with Article 28 of this Regulation the development of local and sub-regional
approachesl . Community-led local development shall be implemented in the context of a
strategic approach to ensure that the ‘bottom-up’ definition of local needs takes account of
priorities set at a higher level. Member States shall therefore define the approach to
community-led local development by the EAFRD and, where appropriate, by the ERDF,
the ESF or the EMFF in accordance with Article 14(2) of this Regulation and shall
indicate in the Partnership Agreement the main challenges to be tackled in this way, the
main objectives and priorities for community-led local development, the types of
territories to be covered, the specific role to be attributed to local action groups in the
delivery of strategies and the role envisaged for the EAFRD and where appropriate by
the ERDF, the ESF or the EMFF in implementing local development strategies in
different types of territories such as rural, urban and coastal areas and the corresponding

co-ordination mechanisms.

COORDINATION AND SYNERGIES BETWEEN EUROPEAN STRUCTURAL AND INVESTMENT

FUNDS AND OTHER UNION POLICIES AND INSTRUMENTS

The coordination by Member States envisaged by this section shall apply in so far as a Member

State intends to make use of support from the European Structural and Investment Funds and

other Union instruments in the relevant policy area. The Union programmes set out in this

section do not constitute an exhaustive list.

4.1 Introduction

1. Member States and the Commission shall, in accordance with their respective
responsibilities, take into consideration the impact of Union policies at national and
regional level, and on social, economic and territorial cohesion with a view to fostering
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4.2

synergies and effective coordination and to identifying and promoting the most suitable

means of using European funds to support local, regional and national investment.

Member States shall also ensure complementarity between Union policies and

instruments and national, regional and local interventions.

Member States and the Commission shall, in accordance with their respective

responsibilities ensure coordination between the European Structural and Investment

Funds and other relevant Union instruments at European and Member State level, in

accordance with Article 4(6). They shall take appropriate steps to ensure consistency at

programming and implementation stages between interventions supported by the

European Structural and Investment Funds and the objectives of other Union policies.

To this end, they shall seek to take into account the following aspects:

(a)

(b)

(©)

enhancing complementarities and synergies between different Union instruments at
European, national and regional level, both in the planning phase and during

implementation;

optimise existing structures and where necessary, establish new ones that facilitate
the strategic identification of priorities for the different instruments and structures
for coordination at European and national level, avoid duplication of effort and
identify areas where additional financial support is needed,;

make I use of the potential to combine support from different instruments to support
individual operations and work closely with those responsible for implementation at
European and national level to deliver coherent and streamlined funding

opportunities for beneficiaries.

Coordination with the Common Agricultural Policy and the Common Fisheries Policy

The EAFRD is an integral part of the Common Agricultural Policy and complements the

measures under the European Agricultural Guarantee Fund which provide direct support

to farmers and support market measures. Member States shall therefore manage these

interventions together to maximise synergies and the added value of EU support.
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4.3

The EMFF aims at achieving the objectives of the reformed Common Fisheries Policy and
of the Integrated Maritime Policy. Member States shall therefore make use of the EMFF
to support efforts to improve data collection and strengthen control, and ensure that
synergies are also sought in support of the priorities of Integrated Maritime Policy, such as
marine knowledge, maritime spatial planning, integrated coastal zone management,
integrated maritime surveillance, the protection of the marine environment and of

biodiversity, and the adaptation to the adverse effects of climate change on coastal areas.

Horizon 2020* and other centrally managed EU programmes in the areas of research and

innovation

Member States and the Commission shall pay attention to strengthening coordination,
synergies and complementarities between the European Structural and Investment
Funds and Horizon 2020, the Programme for the Competitiveness of Enterprises and
small and medium-sized enterprises (COSME), and other relevant centrally managed
Union funding programmes while also establishing a clear division of areas of

intervention between them.

I Member States shall develop national and/or regionall ‘smart specialisation® strategies
in line with the National Reform Programme, where appropriate. These may take the
form of or be included in a national or a regional research and innovation (R&I)
strategic policy framework for ‘smart specialisation’. These strategies shall be developed
through involving national or regional managing authorities and stakeholders such as
universities and other higher education institutions, industry and social partners in an
entrepreneurial discovery process. The authorities directly concerned by Horizon 2020
shall be closely associated to this process. These strategies shall include:

(@) "Upstream actions" to prepare regional R&I players to participate in Horizon 2020
("stairways to excellence") to be developed, where necessary, through capacity
building. Communication and cooperation between Horizon 2020 national contact
points and managing authorities of the European Structural and Investment Funds
shall be strengthened.

1

COM(2011) 809 final.
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(b) "Downstream actions” to provide the means to exploit and diffuse R&lI results,
stemming from Horizon 2020 and preceding programmes, into the market with
particular attention on creating an innovation-friendlyl environment for business
and industry, including SMEs and in line with the priorities identified for the

territories in the relevant smart specialisation strategy.

3. Member States shall encourage the use of the provisions in this Regulation that allow the
European Structural and Investment Funds to be combined with resources under
Horizon 2020 in the relevant programmes used to implement parts of the strategies. Joint
support shall be provided to national and regional authorities for the design and
implementation of such strategies, to identify opportunities for joint financing of R&lI
infrastructures of European interest, the promotion of international collaboration,
methodological support through peer reviews, exchange of good practice, and training

across regions.

4. Member States and, where appropriate in accordance with Article 4(4), regions, shall
consider the following additional measures aimed at unlocking their potential for
excellence in R&I, in a manner that is complementary to and creates synergies with

Horizon 2020, in particular through joint funding:

(@ linking excellent research institutions and less developed regions as well as low
performing Research, Development and Innovation (RDI) Member States and
regions to create new or upgrade existing centres of excellence in less developed

regions as well as in low performing RDI Member States and regions;

(b) building links | in less developed regions as well as in low performing RDI

Member States and regions between innovative clusters of recognised excellence;

(c) establishing "ERA Chairs" to attract outstanding academics, in particular to less

developed regions and low performing RDI Member States and regions;

(d) supporting access to international networks for researchers and innovators who lack
sufficient involvement in the European Research Area (ERA) or are from less
developed regions or low performing RDI Member States and regions;
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4.5

(e) contributing as appropriate to the European Innovation Partnerships;

(f)  preparing national institutions and/or clusters of excellence for participation in the
Knowledge and Innovation Communities (KICs) of the European Institute of

Innovation and Technology (EIT); and

(9) hosting high-quality international researcher mobility programmes with co-funding
from the "Marie Sklodowska-Curie Actions".

Member States should use where appropriate, and in accordance with Article 60,
the flexibility to support operations outside the programme area, with a level of
investment sufficient to attain a critical mass, in order to implement these

measures in the most effective way.
New Entrants Reserve (NER) 300 demonstration funding*

Member States shall ensure] that financing from the European Structural and
Investment Funds is coordinated with support from the NER 300 Programme, which uses
the revenues from auctioning 300 million allowances reserved under the new entrants

reserve of the European Emissions Trading Scheme I .
LIFE? and the environmental acquis

Member States and the Commission shall, through a stronger thematic focus in
programmes and the application of the principle of sustainable development in

accordance with Article 8, seek to exploit synergies with Union policy instruments (both

OJ L 290, 6.11.2010, p. 39-48 2010/670/EU: Commission Decision of 3 November 2010
laying down criteria and measures for the financing of commercial demonstration projects
that aim at the environmentally safe capture and geological storage of CO2 as well as
demonstration projects of innovative renewable energy technologies under the scheme for
greenhouse gas emission allowance trading within the Community established by
Directive 2003/87/EC of the European Parliament and of the Council (2010/670/EU) OJ L
275, 25.10.2003, p. 32-46.

COM(2011) 874 final.
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funding and non-funding instruments) serving climate change mitigation and adaptation,

environmental protection and resource efficiency.

Member States shall promote and, where appropriate and in accordance with Article 4,
ensure complementarity and coordination with LIFE, in particular with integrated projects
in the areas of nature, biodiversity, water, waste, air, climate change mitigation and
climate change adaptation. This coordination shall be achieved through measures such as
promoting the funding of activities through the European Structural and Investment
Funds that complement integrated projects under the LIFE Programme as well as by
promoting the use of solutions, methods and approaches validated under the LIFE
Programme, inter alia, including investments in green infrastructure, energy efficiency,
eco-innovation, ecosystem-based solutions, and the adoption of related innovative

technologies.

The relevant sectoral plans, programmes or strategies (including the Prioritised Action
Framework, the River Basin Management Plan, the Waste Management Plan, the
| mitigation plan or adaptation strategy) may serve as the coordination framework, where

support is foreseen for these areas.
ERASMUS for All*

Member States shall seek to use European Structural and Investment Funds to
mainstream tools and methods developed and tested successfully under "Erasmus for All"
in order to maximise the social and economic impact of investment in people and, inter

alia give impetus to youth initiatives and citizens actions.

Member States shall promote and ensure in accordance with Article 4, effective
coordination between European Structural and Investment Funds and ‘Erasmus for All”
at national level through a clear distinction in the types of investment and target groups
supported. Member States shall seek complementarity with regards to the funding of

mobility actions I .

1

COM(2011) 788 final.
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4.8

Coordination shall be achieved by putting in place appropriate cooperation mechanisms
between managing authorities and the national agencies established under the ‘Erasmus
for All’ programme, which can foster transparent and accessible communication

towards citizens at Union, national and regional level.
European Union Programme for Employment and Social Innovation (EaSI)*

Member States shall promote and ensure in accordance with Article 4(6) effective
coordination between the European Union Programme for Employment and Social
Innovation (EaSI) and the support provided by the European Structural and Investment
Funds under the employment and social inclusion thematic objectives. This includes
coordination of support provided under the EURES axis of the EaSI with actions to
enhance transnational labour mobility supported by the ESF in order to promote
workers' geographical mobility and boost employment opportunities, as well as
coordination between European Structural and Investment Funds' support for self-
employment, entrepreneurship, business creation and social enterprises and the EaSI

support under the microfinance and social entrepreneurship axis.

Member States shalll seek to scale-up the most successful measures developed under the
Progress axis of the EaSl, notably on social innovation and social policy experimentation
with the support of the ESF.

Connecting Europe Facility (CEF)?

To maximise European added value in the fields of transport, telecommunication and
energy I , Member States and the Commission shall ensure that ERDF and Cohesion Fund
interventions are planned in close cooperation with the support provided from the CEF, so
as to ensure complementarity, avoid duplication of efforts and ensure the optimal linkage
of different types of infrastructure at local, regional and national levels, and across the

Union I . Maximum leverage of the different funding instruments shall be ensured for

COM(2011)6009 final.
COM(2011) 665 final.
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projects with a European and Single Market dimension, which deliver the highest
European added-value, which promote social economic and territorial cohesion and in
particular those projects implementing the priority transport, energy and digital
infrastructure networks as identified in the respective TEN policy frameworks in order to

build new infrastructure and substantially upgrade existing infrastructure.

2. In the field of transport, investment planning shall be based on real and projected
transport demand and identify missing links and bottlenecks, taking into account, in a
coherent approach, the development of Union cross border links, and developing links
across regions within a Member State. Investments in regional connectivity to the
comprehensive trans-European transport network (TEN-T) and to the core TEN-T
network shall ensure that urban and rural areas benefit from the opportunities created by
major networks.

3. Prioritisation of investments which have an impact beyond a certain Member State,
particularly those which are part of the core TEN-T network corridors, shall be
coordinated with TEN-T planning and core network corridors implementation plans, so
that investments by the ERDF and the Cohesion Fund in transport infrastructure are fully
in line with the TEN-T Guidelines.

4. Member States shall focus on sustainable forms of transport and sustainable urban
mobility as well as investing in areas that offer the greatest European added value, taking
into account the need to improve the quality, accessibility and reliability of transport
services to promote public transport. Once identified, investments shall be prioritised
according to their contribution to mobility, sustainability, to reducing greenhouse gas
emissions, and to the Single European Transport Area, in accordance with the vision set
out in the Commission’s White Paper on Transport* for a competitive and resource-
efficient transport system, highlighting that a significant reduction in greenhouse gases
is required in the transport sector. The contribution of projects to sustainable European
freight transport networks through the development of inland waterways should be

promoted on the basis of a prior assessment of their environmental impact.
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The European Structural and Investment Funds shall deliver the local and regional
infrastructures and their linkages to the priority Union networks in the energy and

telecommunication areas.

Member States and the Commission shall put in place appropriate coordination and
technical support mechanisms to ensure the complementarity and effective planning of
ICT measures to make full use of the different Union instruments (European Structural
and Investment Funds CEF, Trans-European networks, Horizon 2020) for the financing
of broadband networks and the digital service infrastructures. The selection of the most
appropriate financing instrument shall take into account the revenue generating potential
of the operation and its level of risk in order to make the most effective use of public
funds. In the context of their evaluation of applications for support by the European
Structural and Investment Funds, Member States should have regard to the evaluations
of operations relating to their specific Member State that have been submitted for CEF
but not selected, without prejudice to the final selection decision by the managing
authority.

IPA, ENI and EDF!

Member States and the Commission shall, in accordance with their respective
responsibilities, seek to increase coordination between external instruments and the
European Structural and Investment Funds to improve effectiveness in achieving
multiple Union policy objectives. Coordination and complementarities with the European
Development Fund, the Pre Accession Instrument and the European Neighbourhood

Instrument is particularly important.

To support deeper territorial integration, Member States shall seek to capitalise on
synergies between territorial cooperation activities under cohesion policy and the
European Neighbourhood Instruments, in particular with regard to cross border
cooperation activities, taking account of the potential offered by European Groupings of

Territorial Cooperationl .

1

COM(2011) 838 final; COM(2011) 839 final; COM(2011) 837 final.
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la.

6.2

HORIZONTAL PRINCIPLES AND CROSS-CUTTING PoLICY OBJECTIVES

Partnership and multi-level governance

In accordance with Article 5 of this Regulation, the principle of partnership and multi-
level governance shall be respected by Member States in order to facilitate achieving
social, economic and territorial cohesion and delivery of the Union's priorities of smart,
sustainable and inclusive growth. This requires coordinated action, in particular between
the different levels of governance, carried out in accordance with the principles of
subsidiarity and proportionality, and in partnership, including operational and
institutional cooperation, with regard to the preparation and implementation of the

Partnership Agreement and programmes.

Member States shall examine the need for strengthening the institutional capacity of
partners in order to develop their potential in contributing to the effectiveness of the

partnership.
Sustainable development

Member States and managing authorities shall, in all phases of implementation, ensure
the full mainstreaming of sustainable development into the European Structural and
Investment Funds, I respecting the principle of sustainable development as laid down in
Article 3(3) of the Treaty on European Union, as well as the obligation to integrate
environmental protection requirements according to Article 11 and the polluter pays
principle as set out in Article 191(2) of the Treaty on the Functioning of the European
Unionl .

Managing authorities shall undertake actions throughout the programme lifecycle, to
avoid or reduce environmentally harmful effects of interventions and ensure results in
net social, environmental and climate benefits. Actions to be undertaken may include

the following:
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(@) directing investments towards the most resource-efficient and sustainable options,

(b) avoiding investments that may have a significant negative environmental or climate

impact, and supporting actions to mitigate any remaining impacts,

(c) taking a long-term perspective when ‘life-cycle’ costs of alternative options for

investment are compared,
(d) increasing the use of green public procurement.

Member States shall take into consideration the climate change mitigation and
adaptation potential of investments made with the support of the European Structural
and Investment Funds, in accordance with Article 8 of this Regulation, and ensure that
they are resilient to the impact of climate change and natural disasters such as increased

risks of flooding, droughts, heat waves, forest fires and extreme weather events.

Investments shall be consistent with the water management hierarchy (in line with the
EU Water Framework Directive), with a focus on demand management options.
Alternative supply options shall onlyl be considered when the potential for water savings
and efficiency has been exhausted. Public intervention in the waste management sector
shall complement efforts by the private sector, in particular in relation to producer
responsibility. Investments shall encourage innovative approaches that promote high
levels of recycling. Investments shall be consistent with the waste hierarchy established
under Directive 2008/98/EC (Waste Framework Directive). Expenditure related to
biodiversity and the protection of natural resources shall be consistent with the Habitats
Directive (92/43/EEC).

Promotion of equality between men and women and non-discrimination

In accordance with Article 7 of this Regulation, Member States and the Commission
shall pursue the objective of equality between men and women and shall take appropriate
steps to prevent any discriminationl during the preparation, implementation, monitoring

and evaluation of operations in the programmes co-financed by the European Structural
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and Investment Funds. When pursuing the objectives of Article 7 of this Regulation,
Member States shall describe I actions to be taken, in particular with regard to selection of
operations, setting of objectives for interventions, and arrangements for monitoring and
reporting. Member States shall also carry out gender analyses where appropriate. In

particular, specific targeted actions shall be supported through the ESF.

Member States shall ensure, in accordance with Articles 5 and 7 of this Regulation, the
participation of the relevant bodies responsible for promoting gender equality and non-
discrimination in the partnership, and ensure adequate structures in accordance with
national practices to advise on gender equality, non-discrimination and accessibility in
order to provide the necessary expertise in the preparation, monitoring and evaluation of

the European Structural and Investment Funds. ||

Managing authorities shall I undertakel evaluations or self-assessment exercises, in
coordination with the monitoring committees, focusing on the application of the gender

mainstreaming principle.

Member States shall address, in an appropriate manner, the needs of disadvantaged groups
in order to allow them to better integrate into the labour market, and thereby facilitate
their full participation in society.

Accessibility

Member States and the Commission shall take appropriate steps to prevent any
discrimination based on disability in accordance with Article 7 of this Regulation.
Managing authorities shall ensure by means of action throughout the programme
lifecycles that all products, goods, services and infrastructures that are open or provided to
the public and are co-financed by the European Structural and Investment Funds are
accessible to all citizens including those with disabilities in accordance with applicable
Union and national law, thereby contributing to a barrier-free environment for persons
with disabilities and the elderly. In particular, accessibility to the physical environment,
transport, information and communication technologies in order to promote inclusion of

disadvantaged groups, including persons with disabilities, shall be ensured. Actions to be
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undertaken may include directing investments towards accessibility in existing buildings

and established services.
Addressing demographic change

The challenges resulting from demographic change, including in particular those related
to a shrinking working population, an increasing proportion of retired people and
depopulation, shall be taken into account at all levels. Member States shalll make use of
the European Structural and Investment Funds, in line with relevant national or
regional strategies, where such strategies are in place, to tackle demographic problems

and to create growth linked to an ageing society.

Member States shall use the European Structural and Investment Funds, in line with
relevant national or regional strategies to facilitate inclusion of all age groups, including
through improved access to education and social support structures with a view to
enhancing job opportunities for the elderly and young people with a focus on regions
with high rates of youth unemployment in comparison to the Union average rate.
Investments in health infrastructures shall serve the goal of a long and healthy working

life for all of the Union’s citizens.

To address challenges in the regions most affected by demographic change, Member
States shall in particular identify measures to:

(@) support demographic renewal through better conditions for families and an

improved balance between working and family life;

(b) boost employment, raise productivity and economic performance through investing

in education, ICT and research and innovation;

(c) focus on the adequacy and quality of education, training and social support
structures as well as where appropriate, on the efficiency of social protection

systems;

(d) promote cost-effective provision of health care and long-term care including

investment in e-health, e-care and infrastructure.
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-7.1

-7.1a.

-7.1b.

7.1.

Climate change mitigation and adaptation

In accordance with Article 8 of this Regulation climate change mitigation and adaptation
and risk prevention shall be integrated in the preparation and implementationl of

Partnership Agreements and programmes.

ARRANGEMENTS FOR ADDRESSING KEY TERRITORIAL CHALLENGES

Member States shall take account of geographic or demographic features and take steps
to address the specific territorial challenges of each region to unlock their specific
development potential, thereby also helping them to achieve smart, sustainable and

inclusive growth in the most efficient way.

The choice and combination of thematic objectives, as well as the selection of
corresponding investment and Union priorities and the specific objectives set shall
reflect the needs and potential for smart, sustainable and inclusive growth of each

Member State and region.

When preparing Partnership Agreements and programmes Member States shall
therefore take into consideration that the major societal challenges faced by the
European Union today — globalisation, demographic change, environmental
degradation, migration, climate change, energy use, the economic and social

consequences of the crisis — may have different impacts in different regions.

With a view to an integrated territorial approach to addressing territorial challenges
Member States shall ensure that programmes under the European Structural and
Investment Funds reflect the diversity of European regions, in terms of employment and
labour market characteristics, interdependencies between different sectors, commuting
patterns, population ageing and demographic shifts, cultural, landscape and heritage
features, climate change vulnerabilities and impacts, land use and resource constraints,
potential for more sustainable use of natural resources including renewables,
institutional and governance arrangements, connectivity and accessibility, and linkages

between rural and urban areas. In accordance with Article 14(1)(a) of this Regulation,
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Member States and regions shall therefore undertake the following steps for the purpose

of preparation of their Partnership Agreements and programmes:

(@)

(b)

(©)

(d)

An analysis of the Member State’s or region’s characteristics, development
potential and capacity, particularly in relation to the key challenges identified in
Europe 2020, the National Reform Programmes, where appropriate, the relevant
country-specific recommendations adopted in accordance with Article 121 (2) of
the Treaty on the Functioning of the European Union and relevant Council
recommendations adopted in accordance with Article 148 (4) of the Treaty on the

Functioning of the European Union;

An assessment of the major challenges to be addressed by the region or Member
State, the identification of the bottlenecks and missing links, innovation gaps,
including the lack of planning and implementation capacity that inhibit the long-
term potential for growth and jobs. This shall form the basis for the identification of
the possible fields and activities for policy prioritisation, intervention and

concentration;

An assessment of the cross-sectoral, cross-jurisdictional or cross-border
coordination challenges, particularly in the context of macro-regional and sea-basin
strategies;

Identification of steps to achieve improved coordination across different territorial
levels, taking account of the appropriate territorial scale and context for policy
design as well as Member States' institutional and legal framework, and sources of
funding to deliver an integrated approach linking Europe 2020 with regional and

local actors.

In order to take into account the objective of territorial cohesion, the Member States and

regions shall, in particular, ensure that the overall approach to promoting smart,

sustainable and inclusive growth in the areas concerned:

(@)

reflects the role of cities, urban and rural areas, fisheries and coastal areas, and
areas facing specific geographical or demographic handicaps;
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(b) takes account of the specific challenges of the outermost regions, the northernmost
regions with a very low population density and of island, cross-border or mountain

regions;

(c) addresses urban-rural linkages, in terms of access to affordable, high quality
infrastructure and services, and problems in regions with a high concentration of

socially marginalised communities.
Cooperation Activities
Coordination and complementarity

Member States shall seek complementarity between cooperation activities and other
actions supported by the European Structural and Investment Funds.

Member States shall ensure that cooperation activities make an effective contribution to
the objectives of the Europe 2020 strategy and that cooperation is organised in support
of wider policy goals. To achieve this Member States and the Commission shall, in
accordance with their respective responsibilities, ensure complementarity and

coordination with other Union-funded programmes or instruments.

To reinforce the effectiveness of cohesion policy Member States shall seek coordination
and complementarity between the European Territorial Cooperation and the
"Investment for Growth and Jobs goal'* programmes, in particular to ensure coherent

planning and facilitate the implementation of large-scale investment.

Member States shall, where appropriate, ensure that the objectives of macro-regional
and sea-basin strategies form part of the overall strategic planning, in Partnership
Agreements, in accordance with Article 14(2) of this Regulation, and in programmes in
the regions and Member States concerned in accordance with the relevant Articles of
the Fund specific rules. Member States shall seek also to ensure that where macro-
regional and sea basin strategies have been put in place, the European Structural and
Investment Funds support their implementation in accordance with Article 14(2) and
the relevant Articles of the Fund specific rules and in line with the needs of the

programme area identified by the Member States. To ensure efficient implementation
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there shall also be coordination with other Union-funded instruments as well as other

relevant instruments.

Member States shall, where appropriate, make use of the possibility to carry out
interregional and transnational actions with beneficiaries located in at least one other
Member State within the framework of the operational programmes under the
"Investment for Growth and Jobs goal®’, including on the implementation of relevant
research and innovation measures emanating from their ‘smart specialisation’

strategies.

Member States and regions shall make the best use of territorial cooperation
programmes in overcoming barriers to cooperation beyond administrative borders,
while contributing to the Union strategy for smart, sustainable and inclusive growth as
well as strengthening economic, social and territorial cohesion. In this context,

particular attention shall be paid to the regions covered by Article 349 TFEU.
Cross-border, transnational and interregional cooperation under the ERDF

Member States and regions shall seek to make use of cooperation to achieve critical
mass, inter alia, in the field of ICT and research and innovation, and also to promote
the development of joint smart specialisation approaches and partnerships among
educational institutions. Interregional cooperation shall, where appropriate, include
fostering cooperation between innovative research-intensive clusters and exchanges
between research institutions taking into consideration the experience of ""Regions of
Knowledge™ and ""Research Potential in Convergence and Outermost Regions™ under

the Seventh Framework Programme for Research.

Member States and regions shall, in the areas concerned, seek to draw on cross-border

and transnational cooperation to:

(a) ensure that areas that share major geographical features (islands, lakes, rivers,
sea basins or mountain ranges) support the joint management and promotion of

their natural resources;
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(b) exploit the economies of scale that can be achieved, in particular with regard to

investment related to the shared use of common public services;

(c) promote coherent planning and development of cross-border network
infrastructure, in particular missing cross-border links, and environmentally

friendly and interoperable transport modes in larger geographical areas;

(d) achieve critical mass, particularly in the field of research and innovation and ICT,

education and in relation to measures improving the competitiveness of SMEs;

(e) strengthen cross-border labour market services to foster the mobility of workers

across borders;

(f)  improve cross-border governance.
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Member States and regions shall seek to make use of interregional cooperation to
reinforce the effectiveness of Cohesion Policy by encouraging exchange of experience
between regions and cities to enhance design and implementation of programmes under
the Investment for Growth and Jobs goal and the European Territorial Cooperation

goal.
Contribution of mainstream programmes to macro-regional and sea-basin strategies

In accordance with Article 14(2)(a)(ii) and the relevant Articles of the Fund specific
rules Member States shall seek to ensure successful mobilisation of EU funding for
macro-regional and sea-basin strategies in line with the needs of the programme area
identified by the Member States. This can be done, among other actions, by prioritising
operations deriving from these strategies by organising specific calls for them or giving
priority to these operations in the selection process through identification of operations

which can be jointly financed from different programmes.

Member States shall consider making use of relevant transnational programmes as
frameworks to support the range of policies and funds needed to implement macro-

regional and sea-basin strategies.

Member States shall promote, where appropriate, the use of European Structural and
Investment Funds in the context of macro-regional strategies, for the creation of
European transport corridors, including supporting modernisation of customs; the
prevention, preparedness and response to natural disasters, water management at river
basin level, green infrastructure, integrated maritime cooperation across borders and
sectors, R&I and ICT networks and management of shared marine resources in the sea

basin and protection of marine biodiversity.
Transnational cooperation under the ESF

Member States shall seek to address policy areas identified in the relevant Council

recommendations in order to maximize mutual learning.
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Table 1:

Member States shall, where appropriate, select the themes for transnational activities
and establish appropriate implementation mechanisms in accordance with their specific

needs.

ANNEX |1

Method for establishing the performance framework

The performance framework shall consist of milestones established for each priority, with
the exception of priorities dedicated to Technical Assistance and programmes dedicated
to financial instruments in accordance with article 33a, for the year 2018 and targets

established for 2023. The milestones and targets shall be presented in accordance with the

format set out in table 1.

Standard format for the performance framework

Priority

Indicator and | Milestone for 2018 | Target for 2023
measurement unit,

where appropriate

Milestones are intermediate targets, directly linked to the achievement of the specific
objective of a priority, where appropriate, expressing the intended progress towards the
targets set for the end of the period. I Milestones established for 2018 shall include
financial indicators, output indicators and where appropriate, result indicators, which are
closely linked to the supported policy interventions. Result indicators shall not be taken
into account for the purposes of Article 20(3) and Article 20(4). Milestones may also be

established for key implementation steps.
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3. Milestones and targets shall be

realistic, achievable, relevant, capturing essential information on the progress of a

priority;
- consistent with the nature and character of the specific objectives of the priority;

—  transparent, with objectively verifiable targets and the source data identified and,
where possible, publicly available;

—  verifiable, without imposing a disproportionate administrative burden;

consistent across operational programmes, where appropriate.

3a. The targets for 2023 for a given priority shall be established taking into account the

amount of performance reserve related to the priority.

3b. In duly justified cases, such as a significant change in the economic, environmental and
labour market conditions in a Member State or region, and in addition to amendments
resulting from changes in allocations for a given priority, the Member State may
propose the revision of milestones and targets in accordance with Article 26 of this

Regulation.
Annex Il -a

Provisions for determining the scope and the level of suspension of commitments or payments
referred to in Article 21(7)

1. Determining the level of suspension of commitments

The maximum level of suspension applied to a Member State shall in the first instance be
determined taking into account the ceilings set out in Article 21(7) points (a) to (c). This

level shall be reduced if one or more of the following apply:

a)  where the unemployment rate in the Member State for the year preceding the trigger
event provided for in Article 21(6) exceeds the average rate for the Union by more

than 2 percentage points, the maximum level of suspension shall be reduced by 15%;
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b)

d)

where the unemployment rate in the Member State for the year preceding the trigger
event provided for in Article 21(6) exceeds the average rate for the Union by more

than 5 percentage points, the maximum level of suspension shall be reduced by 25%;

where the unemployment rate in the Member State for the year preceding the trigger
event provided for in Article 21(6) exceeds the average rate for the Union by more
than 8 percentage points, the maximum level of suspension shall be reduced by 50%;

where the proportion of people at risk of poverty or social exclusion in the Member
State exceeds the average for the Union by more than 10 percentage points for the
year preceding the trigger event provided for in Article 21(6), the maximum level of

suspension shall be reduced by 20%;

where the Member State experiences a contraction of real GDP for two or more
consecutive years preceding the trigger event provided for in Article 21(6), the

maximum level of suspension shall be reduced by 20%;

where the suspension concerns commitments for the years 2018, 2019 or 2020, a
reduction shall be applied to the level resulting from the application of Article 21(7)

as follows:
(i) for the year 2018, the level of suspension shall be reduced by 15%;
(if)for the year 2019, the level of suspension shall be reduced by 25%;

(iii) for the year 2020, the level of suspension shall be reduced by 50%.

The reduction in the level of suspension resulting from the application of points (a) to (f)

shall not exceed in total 50%.

In case point (b) or (c) occurs simultaneously with both points (d) and (e), the effect of the

suspension shall be postponed by one year.

2. Determining the scope of suspension of commitments across programmes and priorities

A suspension of commitments applied to a Member State shall in the first instance

proportionally affect all programmes and priorities.

16268/13

JG/psc 256
DQPG EN



However, the following programmes and priorities shall be excluded from the scope of the

suspension:

(i)

(i)

(iii)

(iv)

programmes or priorities which are already subject to a suspension decision

adopted in accordance with Article 21(5);

programmes or priorities whose resources are to be increased as a result of a
reprogramming request addressed by the Commission in accordance with
Article 21(1) in the year of the trigger event referred to in Article 21(6);

programmes or priorities whose resources have been increased within the two
years preceding the trigger event referred to in Article 21(6) as a result of a

decision adopted in accordance with Article 21(3);

programmes or priorities which are of critical importance to address adverse
economic or social conditions. These shall cover programmes or priorities
supporting investments of particular importance to the Union related to the
Youth Employment Initiative. Programmes or priorities may be considered of
such critical importance when they support investments related to the
implementation of recommendations addressed to the concerned Member State
in the framework of the European Semester and aimed at structural reforms, or
related to priorities supporting poverty reduction or financial instruments for

the competitiveness of SMEs.

3. Determining the final level of suspension of commitments for the programmes falling

within the scope of the suspension

The exclusion of a priority within a programme shall be carried out by reducing the

commitment of the programme pro rata to the allocation to the priority.

The level of suspension to be applied to the commitments of the programmes shall be that

level which is necessary to reach the aggregate level of suspension determined under point

1.

4, Determining the scope and the level of suspension of payments
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The programmes and priorities referred to under point 2(i) to (iv) shall also be excluded

from the scope of suspension of payments.

The level of suspension to be applied shall not exceed 50% of the payments of programmes

and priorities.

ANNEX Ila

Implementation of financial instruments: Funding agreements

1. When a financial instrument is implemented under paragraphs 4(a) and 4(b) of Article

33 of this Regulation, the funding agreement shall include the terms and conditions for

making contributions from the programme to the financial instrument and shall include

at least the following elements:

(a)

(b)

(©)

(d)

(€)

the investment strategy or policy including implementation arrangements,
financial products to be offered, final recipients targeted, and envisaged

combination with grant support (as appropriate);

a business plan or equivalent documents for the financial instrument to be

implemented, including the expected leverage effect referred to in Article 32(2);

the target results the financial instrument concerned is expected to achieve to

contribute to the specific objectives and results of the relevant priority;

provisions for monitoring of the implementation of investments and of deal flows
including reporting by the financial instrument to the fund of funds and/or the

managing authority to ensure compliance with Article 40;

audit requirements, such as minimum requirements for documentation to be kept

at the level of the financial instrument (and at the level of the fund of funds where
appropriate), and requirements in relation to the maintenance of separate records
for the different forms of support in compliance with Article 32(5) and (6) (where

applicable), including provisions and requirements regarding access to documents
by national audit authorities, Commission auditors and the European Court of

Auditors in order to ensure a clear audit trail in accordance with Article 34;
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()  requirements and procedures for managing the phased contribution provided by
the programme in accordance with Article 35 and for the forecast of deal flows,
including requirements for fiduciary/separate accounting as set out in Article
33(8);

(g) requirements and procedures for managing interest and other gains generated
within the meaning of Article 37, including acceptable treasury
operations/investments, and the responsibilities and liabilities of the parties

concerned;

(h) provisions regarding the calculation and payment of management costs incurred

or the management fees of the financial instrument;

(i)  provisions regarding the re-utilisation of resources attributable to the support of
the European Structural and Investment Funds until the end of the eligibility

period in compliance with Article 38;

(j)) provisions regarding the use of resources attributable to the support of the
European Structural and Investment Funds following the end of the eligibility
period in compliance with Article 39 and an exit policy for the contribution from

the European Structural and Investment Funds out of the financial instrument;

(k) conditions for a possible withdrawal or partial withdrawal of programme
contributions from programmes to financial instruments, including the fund of

funds where applicable;

(I)  provisions to ensure that bodies implementing financial instruments manage
financial instruments with independence and in accordance with the relevant
professional standards, and act in the exclusive interest of the parties providing

contributions to the financial instrument;
(m) provisions for the winding-up of the financial instrument.

In addition, where financial instruments are organised through a fund of funds, the

funding agreement between the managing authority and the body that implements the
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fund of funds must also make provisions for the appraisal and selection of bodies
implementing the financial instruments, including calls for expression of interest or

public procurement procedures.

2. Strategy documents referred to under Article 33(4) for financial instruments

implemented under Article 33(4)(c) shall include at least the following elements:

(@) the investment strategy or policy of the financial instrument, general terms and
conditions of envisaged debt products, target recipients and actions to be

supported;

(b) abusiness plan or equivalent documents for the financial instrument to be

implemented, including the expected leverage effect referred to in Article 32(2);

(c) the use and re-use of resources attributable to the support of the European
Structural and Investment Funds in accordance with Articles 37, 38 and 39 of the
CPR;

(d) monitoring and reporting of the implementation of the financial instrument to
ensure compliance with Article 40.

Annex I1b

Definition of flat-rates for net-revenue

generating projects

Sector Flat
rates
1 ROAD 30 %
2 RAIL 20 %
3 URBAN 20 %
TRANSPORT
4 WATER 25 %
5 SOLID 20 %
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ANNEX Illbis

Allocation methodology

Allocation method for the less developed regions eligible under the Investment for

Growth and Jobs goal, referred to in Article 82(2)(a)

1. Each Member State's allocation is the sum of the allocations for its individual

eligible NUTS-2 regions, calculated according to the following steps:

(@)

(b)

(©

determination of an absolute amount (in EUR) obtained by multiplying the
population of the region concerned by the difference between that region's GDP
per capita, measured in purchasing power parities (PPS), and the EU-27 average
GDP per capita (in PPS);

application of a percentage to the above absolute amount in order to determine
that region’s financial envelope; this percentage is graduated to reflect the
relative prosperity, measured in purchasing power parities (PPS), as compared to
the EU-27 average, of the Member State in which the eligible region is situated,
ie.

Q) for regions in Member States whose level of GNI per capita is
below 82 % of the EU-27 average: 3,15 %;

(i) for regions in Member States whose level of GNI per capita is
between 82 % and 99 % of the EU-27 average: 2,70 %);

(iii) ~ for regions in Member States whose level of GNI per capita is
over 99 % of the EU-27 average: 1,65 %;

to the amount obtained under step (b) is added, if applicable, an amount resulting
from the allocation of a premium of EUR 1 300 per unemployed person per year,
applied to the number of persons unemployed in that region exceeding the
number that would be unemployed if the average unemployment rate of all the

EU less developed regions applied.
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Allocation method for transition regions eligible under the Investment for growth and
jobs goal, referred to in Article 82(2)(b)

2. Each Member State's allocation is the sum of the allocations for its individual eligible

NUTS-2 regions, calculated according to the following steps:

(a) determination of the minimum and maximum theoretical aid intensity for each
eligible transition region. The minimum level of support is determined by the
average per capita aid intensity per Member State before the application of the
regional safety net, allocated to the more developed regions of that Member State.
If the Member State has no more developed regions, the minimum level of
support will correspond to the initial average per capita aid intensity of all more
developed regions, i.e. EUR 19,80 per head and per year. The maximum level of
support refers to a theoretical region with a GDP per head of 75% of the EU27
average and is calculated using the method defined in paragraph 1(a) and (b)

above. Of the amount obtained by this method, 40% is taken into account;

(b) calculation of initial regional allocations, taking into account regional GDP per
capita (in PPS) through a linear interpolation of the region’s relative GDP per
capita compared to EU-27;

(c) to the amount obtained under step (b) is added, if applicable, an amount resulting
from the allocation of a premium of EUR 1 100 per unemployed person per year,
applied to the number of persons unemployed in that region exceeding the
number that would be unemployed if the average unemployment rate of all the

EU less developed regions applied.

Allocation method for the more developed regions eligible under the Investment for
growth and jobs goal, referred to in Article 82(2)(c)

3. The total initial theoretical financial envelope is obtained by multiplying an aid intensity

per head and per year of EUR 19,80 by the eligible population.

4. The share of each Member State concerned is the sum of the shares of its eligible NUTS-
2 regions, which are determined on the basis of the following criteria, weighted as

indicated:
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(a) total regional population (weighting 25%),

(b) number of unemployed people in NUTS level 2 regions with an
unemployment rate above the average of all more developed regions
(weighting 20%),

(c) employment to be added to reach the Europe 2020 target for regional
employment rate (ages 20 to 64) of 75 % (weighting 20%),

(d) number of persons aged 30 to 34 with tertiary educational attainment to be
added to reach the Europe 2020 target of 40% (weighting 12,5 %),

(e) number of early leavers from education and training (aged 18 to 24) to be
subtracted to reach the Europe 2020 target of 10% (weighting 12,5 %),

(f) difference between the observed GDP of the region (expressed in purchasing
power parities), and the theoretical regional GDP if the region would have
the same GDP per head as most prosperous NUTS-2 region (weighting 7,5
%),

(9) population of NUTS level 3 regions with a population density below 12,5
inhabitants/km? (weighting 2.5 %).

Allocation method for the Member States eligible for the Cohesion Fund under Article
82(3)

5. The total theoretical financial envelope is obtained by multiplying the average aid
intensity per head and per year of EUR 48 by the eligible population. Each eligible
Member State's a priori allocation of this theoretical financial envelope corresponds to
a percentage based on its population, surface area and national prosperity, and
obtained by applying the following steps:

(a) calculation of the arithmetical average of that Member State’s population
and surface area shares of the total population and surface area of all the
eligible Member States. If, however, a Member State's share of total

population exceeds its share of total surface area by a factor of five or more,
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reflecting an extremely high population density, only the share of total

population will be used for this step;

(b) adjustment of the percentage figures so obtained by a coefficient
representing one third of the percentage by which that Member State's GNI
per capita (measured in purchasing power parities) for the period 2008-2010
exceeds or falls below the average GNI per capita of all the eligible Member

States (average expressed as 100 %).

6. In order to reflect the significant needs of Member States, which acceded to the Union on
or after 1 May 2004, in terms of transport and environment, their share of the Cohesion
Fund will be set at minimum one third of their total final financial allocation after
capping as defined in paragraphs 10 to 13 (Structural Funds plus Cohesion Fund)

received on average over the period.

7. The allocation from the Cohesion Fund for the Member States defined in the second
subparagraph of Article 82(3) shall be digressive over seven years. This transitional
support will be of EUR 48 per capita in 2014, applied to the total population of the
Member State. The amounts in the following years will be expressed as a percentage of
the amount defined for 2014, the percentages being 71% in 2015, 42% in 2016, 21% in
2017, 17% in 2018, 13% in 2019 and 8% in 2020.

Allocation method for the European Territorial Cooperation Objective referred to in
Article 4 ETC Regulation

8. The allocation of resources by Member State, covering cross-border and transnational
cooperation, and including the contribution from the ERDF to the European
Neighbourhood Instrument and the Instrument for Pre-Accession Assistance, is
determined as the weighted sum of the share of the population of border regions and of
the share of the total population of each Member State. The weight is determined by the
respective shares of the cross-border and transnational strands. The shares of the cross

border and transnational cooperation components are 77,9 % and 22,1 %.

Allocation method of the additional funding for regions referred to in Article 84(1)(e)
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9. An additional special allocation corresponding to an aid intensity of EUR 30 per

inhabitant per year will be allocated to the outermost NUTS-2 regions and the northern
sparsely populated NUTS-2 regions. This allocation will be distributed per regions and

Member State in @ manner proportional to the total population of these regions.

Maximum level of transfers from funds supporting cohesion

10.

11.

12.

13.

In order to contribute to achieve adequate concentration of cohesion funding on the
least developed regions and Member States and to the reduction of disparities in
average per capita aid intensities, the maximum level of transfer (capping) from the
Funds to each individual Member State pursuant to this Regulation will be 2,35 % of
the GDP of the Member State. The capping will be applied on an annual basis, subject
to adjustment necessary to accommodate the frontloading of the Youth Employment
Initiative, and will - if applicable - proportionally reduce all transfers (except for the
more developed regions and ""European territorial cooperation®) to the Member State
concerned in order to obtain the maximum level of transfer. For Member States which
acceded to the Union before 2013 and whose average real GDP growth 2008-2010 was
lower than -1%, the maximum level of transfer will be 2,59 %.

The ceilings referred to in paragraph 10 above include the contributions from the
ERDF to the financing of the cross-border strand of the European Neighbourhood
Instrument and of the Instrument for Pre-Accession Assistance. These ceilings do not

include the specific allocation of EUR 3 billion for the Youth Employment Initiative.

Calculations of GDP by the Commission will be based on the statistics available in May
2012. Individual national growth rates of GDP for 2014 to 2020, as projected by the
Commission in May 2012, will be applied for each Member State separately.

The rules described in paragraph 10 cannot result in allocations per Member State
higher than 110% of their level in real terms for the 2007-2013 period.

Additional provisions

14.

For all regions whose GDP per capita (in PPS), used as eligibility criterion for the
2007-2013 period was less than 75% of the EU-25 average, but whose GDP per capita is

above 75% of the EU-27 average, the minimum level of support in 2014-20 under
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"Investment for growth and jobs™ goal will correspond every year to 60% of their
former indicative average annual allocation under the Convergence allocation,

calculated by the Commission within the multiannual financial framework 2007-2013.

15. No transition region shall receive less than what it would have received if it had been a
more developed region. In order to determine the level of this minimum allocation, the
allocation distribution method for more developed regions will be applied to all regions
having a GDP/head of at least 75% of the EU27 average.

16. The minimum total allocation (Cohesion Fund and Structural Funds) for a Member
State shall correspond to 55 % of its individual 2007-2013 total allocation. The
adjustments needed to fulfil this requirement are applied proportionally to the
allocations of the Cohesion Fund and the Structural Funds, excluding the allocations

of the European Territorial Cooperation Objective.

17. To address the effects of the economic crisis on Member States within the Euro-area on
their level of prosperity, and in order to boost growth and job creation in these Member

States, the Structural Funds will provide the following additional allocations:
(a) EUR 1,375 billion for the more developed regions of Greece;

(b) EUR 1,0 billion for Portugal, distributed as follows: EUR 450 million for more
developed regions of which EUR 150 million for Madeira, EUR 75 million for

the transition region and EUR 475 million for the less developed regions;
(c) EUR 100 million for the Border, Midland and Western region of Ireland;

(d) EUR 1,824 billion for Spain, of which EUR 500 million for Extremadura, EUR
1,051 billion for the transition regions and EUR 273 million for the more

developed regions;

(e) EUR 1,5 billion for the less developed regions of Italy, out of which EUR 500

million for non-urban areas.

18. In order to recognise the challenges posed by the situation of islands Member States

and the remoteness of certain parts of the Union, Malta and Cyprus shall receive, after
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the application of paragraph 16, an additional envelope of EUR 200 million and EUR
150 million respectively under the Investment for growth and jobs goal and distributed

as follows: one third for the Cohesion Fund and two thirds for the Structural Funds.

The Spanish regions of Ceuta and Melilla shall be allocated an additional total envelope of
EUR 50 million under the Structural Funds.

The outermost region of Mayotte shall be allocated a total envelope of EUR 200 million

under the Structural Funds.

19. To facilitate the adjustment of certain regions either to changes in their eligibility status
or to long-lasting effect of recent developments in their economy the following

additional allocations are made:

(a) for Belgium EUR 133 million, out of which EUR 66,5 million for Limburg

and EUR 66,5 million for the transition regions of the Region of Wallonia;

(b) for Germany EUR 710 million, out of which EUR 510 million for the former
Convergence regions in the transition regions’ category and EUR 200

million for the Leipzig region;

(c) notwithstanding paragraph 10, the less developed regions of Hungary will be
allocated an additional envelope of EUR 1,560 billion, the less developed
regions of the Czech Republic an additional envelope of EUR 900 million
and the less developed region of Slovenia an additional envelope of EUR 75

million, under the Structural Funds.

20. A total of EUR 150 million will be allocated for the PEACE Programme, of which EUR
106,5 million for the United Kingdom and EUR 43,5 million for Ireland. This programme
will be implemented as a cross-border cooperation programme involving Northern Ireland

and Ireland.

Additional adjustments in accordance with Article 84.1bis
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21. In addition to the amounts set out in Articles 83 and 84, Cyprus shall benefit from an
additional allocation of EUR 94,2 million in 2014 and 92,4 million in 2015 to be added

to its Structural Funds allocation.

ANNEX [llter

Methodology concerning the specific allocation for the Youth Employment Initiative referred

to in Article 83

l. The I breakdown of the specific allocation for the Youth Employment Initiative is

determined in accordance with the following steps:

The number of young unemployed persons between the ages of 15-24 shall be
identified in the eligible NUTS 2 level regions as defined in Article 15i of
Regulation No [ESF Regulation], namely NUTS 2 level regions that have
youth unemployment rates of more than 25% in 2012, or for Member States
where the youth unemployment rate has increased by more than 30% in
2012, regions that have a youth unemployment rate of more than 20% in
2012,

The allocation corresponding to each eligible region is calculated on the basis
of the ratio between the number of young unemployed persons in the eligible
region and the total number of young unemployed persons referred to in point
1 in all eligible regions.

The allocation for each Member State is the sum of the allocations for each of

its eligible regions. '

Il. The specific allocation for the Youth Employment Initiative shall not be taken into

account for the purpose of applying the capping rules set out in Annex Illbis in

relation to the allocation of the global resources.

M. For the determination of the specific allocation from the Youth Employment

Initiative to Mayotte the youth unemployment rate and number of young
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unemployed persons shall be determined on the basis of the latest available data at

national level as long as Eurostat data at NUTS 2 level are not available.

IV.  The resources for the Youth Employment Initiative may be revised upwards for the
years 2016 to 2020 in the framework of the budgetary procedure in accordance with
Article 14 of Regulation [Council Regulation laying down the multiannual financial
framework for the years 2014-2020]. The breakdown by Member State of the
additional resources shall follow the same steps as the initial allocation but shall

refer to the latest available annual data.

ANNEX Illquater
Methodology for determining minimum share of ESF

The additional percentage share to be added to the share of Structural Funds resources
referred to in Article 84(3) allocated in a Member State to the ESF which corresponds to
the share of that Member State for the programming period 2007-2013 shall be determined
as follows, based on employment rates (for persons between the ages of 20-64) of reference
year 2012:

- where the employment rate is 65 % or less the share shall be increased by

1,7 percentage points;

- where the employment rate is above 65 % but not higher than 70 % the share shall

be increased by 1,2 percentage points;

- where the employment rate is above 70 % but not higher than 75 % the share shall

be increased by 0,7 percentage points;
- where the employment rate is above 75 %, no increase is required.

The total percentage share of a Member State after the addition shall not exceed 52 % of

Structural Funds resources referred to in Article 84(3).

For Croatia the share of Structural Funds resources, excluding the European Territorial
Cooperation goal, allocated to the ESF for the programming period 2007-2013 shall be the
average share of convergence regions of those Member States which acceded to the EU on
or after 1 January 2004.

16268/13 JG/psc 271
DQPG EN



ANNEX IV
Additionality

1. PUBLIC OR EQUIVALENT STRUCTURAL EXPENDITURE

In those Member States in which less developed regions cover at least 65% of the
population, the figure on Gross Fixed Capital formation reported in the Stability and
Convergence Programmes, prepared by Member States according to Council Regulation
(EC) No 1466/97 to present their medium term budgetary strategy, will be used to determine
public or equivalent structural expenditure. The figure to be used shall be that reported in
the context of the general government balance and debt and related to general government

budgetary prospects and shall be presented as a percentage of GDP.

In those Member States in which less developed regions cover more than 15% and less than
65% of the population, the total figure on gross fixed capital formation in the less
developed regions will be used to determine public or equivalent structural expenditure. It

shall be reported in the same format.
2. VERIFICATION

Verifications of additionality in accordance with Article 86(5) are subject to the following

rules:
2.1 Ex-ante verification

(@) When a Member State submits a Partnership Agreement, it shall provide information

on the planned profile of expenditure in the format of Table 1 below I
Table 1

Expenditure 2014 2015 2016 2017 2018 2019 2020
of the

General

Government

as a share of
GDP
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P51 X X X X X X X

(aa) Member States, in which less developed regions cover more than 15% and less
than 65% of the population, shall also provide information on the planned profile

of expenditure in the less developed regions in the format of Table 2 below.

Table 2
2014 2015 2016 2017 2018 2019 2020
Gross Fixed
Capital X X X X X X X

Formation of the
General
Government in
the less
developed
regions as a
share of GDP

(b) Member State shall provide to the Commission information on the main
macroeconomic indicators and forecasts underlying the level of public or equivalent

structural expenditure.

(ba) Member States, in which less developed regions cover more than 15% and less
than 65% of the population, shall also provide to the Commission information on
the method used to estimate gross fixed capital formation in these regions. For this
purpose, Member States shall use regional level public investment data where
available. In case such data is not available, or in other duly justified cases,
including where a Member State for the period 2014-2020 has significantly
changed the regional breakdown as defined in Regulation (EC) No. 1059/2003, it
can be estimated by applying regional public expenditure indicators or regional

population to national level public investment data.
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(c) Once there is agreement by the Commission and the Member State, Table 1 and
Table 2, where applicable, above will be included in the Partnership Agreement of
the Member State concerned as the reference level of the public or equivalent

structural expenditure to be maintained in the years 2014-2020.
2.2  Mid-term verification

(a) At the time of the mid-term verification, a Member State shall be deemed to have
maintained the level of public or equivalent structural expenditure if the annual
average of expenditure in the years 2014-2017 is equal to or higher than the
reference level of expenditure set in the Partnership Agreement.

(b) Following the mid-term verification, the Commission may revise, in consultation
with a Member State, the reference level of public or equivalent structural
expenditure in the Partnership Agreement if the economic situation of the Member
State has significantly changed from the one estimated at the time of adoption of the
Partnership Agreement.

2.3 Expost verification

At the time of the ex post verification, a Member State shall be deemed to have maintained
the level of public or equivalent structural expenditure if the annual average of expenditure in
the years 2014-2020 is equal to or higher than the reference level of expenditure set in the
Partnership Agreement.

3. FINANCIAL CORRECTION RATES FOLLOWING EX POST VERIFICATION

Where the Commission decides to carry out a financial correction in accordance with Article
86(6), the rate of financial correction shall be obtained by subtracting 3 % from the difference
between the reference level in the Partnership Agreement and the level achieved, expressed as
a percentage of the reference level, and then dividing the result by 10. The financial correction
shall be determined by applying that rate of financial correction to the Funds' contribution to

the Member State concerned for the less developedl regions for the full programming period.

16268/13 JG/psc 274
DQPG EN



If the difference between the reference level in the Partnership Agreement and the level
achieved, expressed as a percentage of the reference level in the Partnership Agreement, is 3

% or less, no financial correction shall be made.

The financial correction shall not exceed 5 % of the Funds' allocation to the Member State

concerned for the less developedl regions for the full programming period.
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ANNEX VI

Information and communication on support from the Funds
1. LIST OF OPERATIONS

The list of operations referred to in Article 105(2) shall contain, in at least one of the official

languages of the Member State, the following data fields:

- Beneficiary name (only legal entities; no natural persons shall be named);
- Operation name;

- Operation summary;

- Operation start date;

- Operation end date (expected date for physical completion or full implementation of the

operation);
- Total eligible expenditure allocated to the operation;
- EU co-financing rate (as per priority axis);
- Operation postcode; or other appropriate location indicator;
- Country;
- Name of category of intervention for the operation in accordance with Article 87(2)(b)(vi);
- Date of last update of the list of operations.

The headings of the data fields I shall be also provided in at least one other official language of the

European Union.
2. INFORMATION AND COMMUNICATION MEASURES FOR THE PUBLIC

The Member State, the managing authority and the beneficiaries shall take the steps necessary to
provide information and communication to the public on operations supported by an operational

programme in accordance with this Regulation.
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2.1. Responsibilities of the Member State and the managing authority

1. The Member State and the managing authority shall ensure that the information and
communication measures are implemented in accordance with the communication strategy
and that these measures aim at the widest possible media coverage using various forms and
methods of communication at the appropriate level.

2. The Member State or the managing authority shall be responsible for organising at least the
following information and communication measures:

(@ amajor information activity publicising the launch of the operational programme(s),
even prior to the approval of the relevant communication strategies;

(b) I one major information activity a year which promotes the funding opportunities
and the strategies pursued and presents the achievements of the operational
programme(s), including, where relevant, major projects, joint action plans and other
project examples;

(c) displaying the emblem of the European Union I at the premises of each managing
authority;

(d) publishing electronically the list of operations in accordance with section 1;

(e) giving examples of operations, by operational programme, on the single website or
on the operational programme’s website that is accessible through the single website
portal; the examples should be in a widely spoken official language of the European
Union other than the official language or languages of the Member State concerned;

()  updating information about the operational programme’s implementation, including,
when appropriate, its main achievements, on the single website or on the operational
programme's website that is accessible through the single website portal.

3. The managing authority shall involve in information and communication measures, in
accordance with national laws and practices, the following bodies where appropriate:

(@) the partners referred to in Article 5;

(b) information centres on Europe, as well as Commission representation offices , and
Information Offices of the European Parliament in the Member States;
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2.2.

(c) educational and research institutions.
These bodies shall widely disseminate the information described in Article 105(1) I )
Responsibilities of the beneficiaries

All information and communication measures provided by the beneficiary shall

acknowledge support from the Funds to the operation by displaying:

(a) the EU emblem in accordance with the technical characteristics laid down in the
implementing act adopted by the Commission under Article 105(4), together with a
reference to the European Union;

(b) areference to the Fund or Funds supporting the operation.

Where an information or publicity measure relates to an operation or to several
operations co-financed by more than one Fund, the reference provided for in point (b)

may be replaced by the reference to the ESI Funds.

During implementation of an operation, the beneficiary shall inform the public about the
support obtained from the Funds by:

(@ providing on the beneficiary's website, where such a website exists, a short
description of the operation, proportionate to the level of support, including its aims

and results, and highlighting the financial support from the European Union;

(b) placing, for operations not falling under paragraphs 4 and 5, at least one poster
with information about the project (minimum size A3), including the financial
support from the European Union, at a location readily visible to the public, such as

the entrance area of a building.

For operations supported by the ESF, and in appropriate cases for operations supported by
the ERDF or Cohesion Fund, the beneficiary shall ensure that those taking part in an

operation have been informed of this funding.

Any document, relating to the implementation of an operation which is used for the
public or for participants, including any attendance or other certificate, I shall include a
statement to the effect that the operational programme was supported by the Fund or

Funds.
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3.1.

During implementation of an ERDF or Cohesion Fund operation, the beneficiary shall put
up, at a location readily visible to the public, a temporary billboard of a significant size for
each operation consisting in the financing of infrastructure or construction operations for

which the total public support to the operation exceeds EUR 500 000.

No later than three months after completion of an operation, the beneficiary shall put up a
permanent plaque or billboard of significant size at a location readily visible to the public

for each operation that fulfils the following criteria:
(@) the total public support to the operation exceeds EUR 500 000;

(b) the operation consists in the purchase of a physical object or in the financing of

infrastructure or of construction operations.

The plaque or billboard shall state thel name and the main objective of the operation. It
shall be prepared in accordance with the technical characteristics adopted by the
Commission in accordance with Article 105(4).

INFORMATION MEASURES FOR POTENTIAL BENEFICIARIES AND BENEFICIARIES
Information measures for potential beneficiaries

The managing authority shall ensure, in accordance with the communication strategy, that
the operational programme's strategy, objectives and funding opportunities offered by joint
support from the European Union and the Member State, are disseminated widely to
potential beneficiaries and all interested parties, with details of the financial support from
the Funds concerned.

The managing authority shall ensure that potential beneficiaries have access to the
relevant information, including updated information where necessary, and taking into
account the accessibility of electronic or other communication services for certain

potential beneficiaries, on at least the following:
(-a) the funding opportunities and the launching of application calls;

(@) the conditions of eligibility of expenditure to be met in order to qualify for support

under an operational programme;
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3.2.

(b) adescription of the procedures for examining applications for funding and of the

time periods involved;
(c) the criteria for selecting the operations to be supported;

(d) the contacts at national, regional or local level that are able to provide information on

the operational programmes;

(e) the responsibility of potential beneficiaries to inform the public about the aim of
the operation and the support from the Funds to the operation in accordance to
point 2.2 above. The Managing Authority may request potential beneficiaries to
propose indicative communication activities, proportional to the size of the

operation, in the applications.
Information Measures for Beneficiaries

The managing authority shall inform beneficiaries that acceptance of funding constitutes
an acceptance of their inclusion in the list of operations published in accordance with
Article 105(2).

The managing authority shall provide information and communication tools, including
templates in electronic format, to help beneficiaries to meet their obligations set out in

section 2.2, where appropriate.

ELEMENTS OF THE COMMUNICATION STRATEGY

The communication strategy drawn up by the managing authority and, where appropriate, by the

Member State shall include I the following elements:

@ a description of the approach taken, including the main information and communication
measures to be taken by the Member State or the managing authority aimed at potential
beneficiaries, beneficiaries, multipliers and the wider public, having regard to the aims
described in Article 105;

(b) a description of materials that will be made available in formats accessible for people with
disabilities;

(c) a description of how beneficiaries will be supported in their communication activities;
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(d)

the indicative budget for implementation of the strategy;

(e) a description of the administrative bodies, including the staff resources, responsible for
implementing the information and communication measures;

()] the arrangements for the information and communication measures referred to in section
2, including the website or website portal at which such data may be found;

(9) an indication of how the information and communication measures shall be assessed in
terms of visibility and awareness of policy, operational programmes and operations, and of
the role played by the Funds and the European Union;

() where appropriate, a description of the use of the main results of the previous operational
programme;

0] an annual update setting out the information and communication activities to be carried out
in the following year.

Annex Vla
Designation Criteria for the Managing and Certifying Authority

1. Internal control environment

Q) Existence of an organisational structure covering the functions of managing and
certifying authorities and the allocation of functions within each of them, ensuring that
the principle of separation of functions, where appropriate, is respected.

(i) Framework for ensuring, in case of delegation of tasks to intermediate bodies, the
definition of their respective responsibilities and obligations, the verification of their
capacities to carry out delegated tasks and the existence of reporting procedures.

(iii) Reporting and monitoring procedures for irregularities and for the recovery of amounts
unduly paid.

(iv) Plan for allocation of appropriate human resources with necessary technical skills, at
different levels and for different functions in the organisation.
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(i)

(i)

(iii)

(iv)

v)

(vi)
(vii)
(viii)

Risk management

Taking into account the principle of proportionality, a framework for ensuring that an
appropriate risk management exercise is conducted when necessary, and in particular,

in the event of major modifications to the activities.
Management and Control activities
Managing authority

Procedures regarding grant applications, appraisal of applications, selection for
funding, including instructions and guidance ensuring the contribution of operations to
achieving the specific objectives and results of the relevant priority axes in accordance
with the provisions of Article 114(3)(a)(i).

Procedures for management verifications including administrative verifications in
respect of each application for reimbursement by beneficiaries and the on-the-spot

verifications of operations.

Procedures for treatment of applications for reimbursement by beneficiaries and

authorisation of payments.

Procedures for a system to collect, record and store in computerised form data on each
operation, including, where appropriate, data on individual participants and a
breakdown of data on indicators by gender when required, and to ensure that systems

security is in line with internationally accepted standards.

Procedures established by the managing authority to ensure that beneficiaries maintain
either a separate accounting system or an adequate accounting code for all transactions
relating to an operation.

Procedures for putting in place effective and proportionate anti-fraud measures.
Procedures to ensure an adequate audit trail and archiving system.

Procedures to draw up the management declaration of assurance, report on the controls
carried out and weaknesses identified, and the annual summary of final audits and

controls.
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(ix) Procedures to ensure the provision to the beneficiary of a document setting out the
conditions for support for each operation.

B. Certifying authority

Q) Procedures for certifying interim payment applications to the Commission.

(i) Procedures for drawing up the accounts and certifying that they are true, complete and
accurate and that the expenditure complies with applicable law taking into account the
results of all audits.

(iii) Procedures for ensuring an adequate audit trail by maintaining accounting records
including amounts recoverable, recovered and withdrawn for each operation in
computerised form.

(iv) Procedures, where appropriate, to ensure that it receives adequate information from the
managing authority on the verifications carried out, and the results of the audits carried
out by or under the responsibility of the audit authority.

4. Monitoring

A. Managing authority

Q) Procedures to support the work of the monitoring committee.

(i) Procedures to draw up and submit to the Commission annual and final implementation
reports.

B. Certifying authority

0] Procedures on the fulfilment of its responsibilities for monitoring the results of the
management verifications and the results of the audits carried out by or under the
responsibility of the audit authority before submitting payment applications to the
Commission.

Annex VIb
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ANNEX TO THE LEGISLATIVE RESOLUTION

Joint Statement by the European Parliament, the Council and the Commission on the revision
of Regulation (EU) No 966/2012 of the European Parliament and of the Council linked with
the reconstitution of appropriations

The European Parliament, the Council and the Commission agree to include in the revision of the
Financial Regulation, aligning Regulation (EU) No 966/2012 of the European Parliament and of the
Council to the Multiannual Financial Framework 2014-20, provisions necessary for the application
of the arrangements for the allocation of the performance reserve and in relation to the
implementation of financial instruments under Article 33a (SME initiative) under the Regulation
laying down common provisions for the European Structural and Investment Funds concerning the

reconstitution of:

I.  appropriations which had been committed to programmes in relation to the performance
reserve and which had to be decommitted as a result of priorities under these programmes
not having attained their milestones and,;

ii. appropriations which had been committed in relation to dedicated programmes referred to
under Article 33a (4) point (b) and which had to be de-committed because the participation
of a Member State in the financial instrument had to be discontinued.

Joint Statement by the European Parliament, the Council and the Commission on Article 1

If further justified derogations to the common rules are needed to take into account specificities of
the EMFF and of the EAFRD, the European Parliament, the Council and the European Commission
commit to allow for these derogations by proceeding with due diligence to the necessary
modifications to the Regulation laying down common provisions for the European Structural and
Investment Funds.

Joint Statement by the European Parliament and the Council on the exclusion of any
retroactivity with regard to the application of article 5(3)

The European Parliament and the Council take note of the fact that Member States have the
intention to take into account in the preparatory stage of programming as far as possible the
principles of the draft Regulation laying down common provisions for the European Structural and
Investment Funds as it stands at the time of this declaration, concerning the strategic programming
bloc including the spirit and the content of the principle of partnership as laid down in Article 5.
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Joint Statement by the Council and the Commission on Article 137(6)

The Council and the Commission confirm that for the purpose of Article 137(6) the reference to the
term "applicable Union and national law" in relation to the assessment of serious deficiencies in the
effective functioning of management and control systems includes interpretations of this law made
either by the Court of Justice of the European Union, by the General Court of the European Union
or by the Commission (including Commission interpretative notes) applicable at the date when the
relevant management declarations, annual control reports and audit opinions were submitted to the
Commission.

Statement by the Commission on Article 20

1. The Commission considers that the principal purpose of the performance framework is to
stimulate effective delivery of programmes to attain the planned results and that the measures in
paragraphs 3 and 4 should be applied with due regard for that purpose.

2. Where the Commission has suspended all or part of interim payments for a priority under
paragraph 3, the Member State may continue to submit requests for payment in relation to the

priority in order to avoid decommitment for the programme under Article 78.

3. The Commission confirms that it will apply the provisions of Article 20 (4) so that there will
be no double loss of funds in relation to underachievement of targets linked to under-absorption of
funds under a priority. Where part of commitments to a programme have been decommitted as a
result of the application of Articles 78 to 80 with a consequent reduction in the amount of support
for the priority, or where at the end of the programming period there is underspending of the
amount allocated to the priority, the relevant targets set out in the performance framework shall be
adjusted pro-rata for the purpose of the application of Article 20 (4).

Statement of the Commission in relation to Presidency compromise text on indicators

The Commission confirms that it will complete its guidance documents on the common indicators
for ERDF, ESF, Cohesion Fund and European Territorial Cooperation in consultation with the
respective evaluation networks comprising national evaluation experts within 3 months of the
adoption of the Regulations. These guidance documents will include definitions of each common
indicator and methodologies for gathering and reporting data on the common indicators.

Statement by the Commission on the amendment of Partnership agreements and operational
programmes in the context of Article 21

The Commission considers that, notwithstanding the provisions of Article 21(2a) and (3), it may
when necessary make observations on proposals for the amendment of Partnership Agreements and
operational programmes submitted by Member States pursuant to Article 21(2a), in particular where
these are not consistent with the prior response submitted by those Member States pursuant to
Article 21(2), and in any event on the basis of Articles 15 and 26. It considers that the deadline of
three months for the adoption of the decision approving the amendments to the Partnership
Agreement and the relevant programmes set out in Article 21(3) runs from the submission of the
proposals for amendments pursuant to paragraph 2a provided that these take adequately account of
any observations made by the Commission. It also considers that the deadline of three months for
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making a proposal to suspend part or all of payments for the programmes concerned set out in
Article 21(5) runs from the date of observations on proposals for the amendment of the Partnership
Agreement and operational programmes, when such observations have been made by the
Commission.

Statement by the Commission on payment ceilings 2014-2020

The Commission takes note of the reduction of the performance reserve agreed upon in the context
of the negotiations on the Regulation laying down common provisions for the European Structural
and Investment Funds (ESIF) which, together with the also agreed increase of the annual pre-
financing rate, will create additional pressure on payment ceilings during the second half of the
multiannual financial framework 2014-2020 period (MFF), that is in 2017-2020. It recalls in this
respect its Statement made when endorsing the conclusions of the European Council of February
2013 setting the total amount of payment ceilings at EUR 908,4 billion, listing the conditions to be
met for the MFF to comply with Article 323 TFEU (see below).These conditions include the
mandatory 7% performance reserve on the ESI Funds, to be released after a performance review is
done in 2019.

The Commission will monitor the situation continuously. It will present its evaluation of the
situation as part of the mid-term review of the MFF and will submit any appropriate proposals to
allow the Union to fulfil its legal obligations in respect of third parties in accordance with the
requirements of Article 323 TFEU.
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