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In the Working Party meeting of 10 February, the Presidency intends to discuss the amended text in
the Annex.

Amendments® in the text take into account the results of the Working Party discussion of 27
January and the written contributions from Member States. In order to address Member States’
requests for further clarification of some parts of the text, respective recitals have been included.
As for the two issues discussed separately following the article-by-article examination at the
Working Party meeting of 27 January:

! Compared to the previous text (document 5438/15) additions (apart from recitals) are marked with bold and deletions

are market with strikethrough.
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- We propose to address the issue of price discrimination by including a new paragraph (2a)
in Article [23], accompanied by an explanation in recital [3];
- We propose to address the issue of self-regulatory regimes by slightly amending Article

[23] (5) and deleting littoral a) in Article [23] (3), accompanied by an explanation in
recital [7].
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ANNEX

[1] [Explaining “terminal equipment”]

End-users should be free to choose between various types of terminal equipment (defined in
Directive 2008/63/EC on competition in the markets in telecommunications terminal equipment) to
access the internet. Providers of internet access service should not impose restrictions on the use of
terminal equipment connecting to the network, in addition to those imposed by terminal
equipment's manufacturers or distributors in compliance with Union law.

[2] [Explaining ““substantially all end points™]

Internet access service is any service that provides connectivity to the internet, irrespective of the
network technology and terminal equipment used by end-user. However, for reasons outside the
control of internet access service providers, some end points of the internet may not always be
accessible, for instance due to measures taken by public authorities. Therefore, a provider is
offering an internet access service within the meaning of this Regulation when that service provides
connectivity to substantially all end points of the internet.

[3] [Explaining Article [23] (2) and (2a)]

In order to exercise their rights set out in Article [23](1), end-users should be free to agree with
providers of internet access services on tariffs with specific data volumes and speeds or on other
technical or commercial characteristics of the internet access service. Such agreements should not
impose limitations to the rights set out in Article [23](1), except when limitations are implemented
in accordance with Article [23](3).

Such agreements, as well as other practices by providers of internet access service, should not
amount to commercial practices that restrict or distort competition in the internet ecosystem and
thus circumvent provisions of this Regulation on safeguarding internet access, including the end-
users right to access the open internet.

While monitoring internet access service providers’ compliance with Article [23], competent
national authorities should also ensure that there is no distortion or restriction of competition in the
electronic communications sector. Competent national authorities should in particular consider in
this respect commercial practices which consist in allowing end-users to access particular content,
service or application without being charged or counted for that specific data usage (“zero rating” or
“data sponsoring”).

[4] [Explaining Article [23] (2b)]

There is demand on the part of content, applications and services providers, as well as on the part of
end-users, for the provision of electronic communication services based on specific quality of
service levels. Agreements in this respect could also play an important role in the provision of
services with a public interest as well as in the development of new services such as machine-to-
machine communications. At the same time, such agreements should allow providers of electronic
communications to the public to better balance traffic and prevent network congestion. Providers of
content, applications and services and end-users should therefore remain free to conclude
agreements with providers of electronic communications to the public, including providers of
internet access service, on specific levels of quality of service as long as such agreements do not
appreciably impair the quality of internet access services for other end-users. National regulatory
authorities should ensure that providers of electronic communications comply with this provision,
as set out in Article [24].
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[5] [Explaining Article [23] (3)]

Reasonable traffic management contributes to an efficient use of network resources. At the same
time, end-users should be able to use their preferred content, services and applications, and
innovation by content service and application providers should be fostered. In order to be
considered reasonable, traffic management measures applied by providers of internet access
services should be transparent, proportionate, non-discriminatory and should not constitute anti-
competitive behaviour. The requirement for traffic management measures to be non-discriminatory
does not preclude providers of internet access services to implement traffic management measures
which take into account objectively different quality of service requirements of certain traffic (for
example, latency or high bandwidth).

Blocking, slowing down, altering, degrading or discriminating against specific content, applications
or services or specific categories thereof should be prohibited, subject to justified and defined
exceptions laid down in this Regulation. Not only individual content, services and applications
should be protected but also categories of content, services and applications because the impact of
blocking or other restrictive measures on end-user choice and innovation would be even greater.
Rules against altering content, services or applications refer to a modification of the content of the
communication, but do not ban non-discriminatory data compression techniques which reduce the
size of a data file without any modification of the content. Such compression enables a more
efficient use of scarce resources and serves the end-users' interest in reducing data volumes,
increasing speed and enhancing the experience of using the content, services or applications in
question.

[6] [Explaining Article [23] (3) a) and b)]

Reasonable traffic management should also allow actions to protect the integrity of the network, for
instance in preventing cyber-attacks through the spread of malicious software or end-users' identity
theft through spyware.

In the operation of their networks, providers of internet access services should be allowed to
implement reasonable traffic management measures to avoid congestion of the network.
Exceptionally, more restrictive traffic management measures affecting certain categories of content,
applications or services may be necessary for the purpose of preventing network congestion, i.e.
situations where there is a high risk of imminent congestion. Moreover, minimising the effects of
actual network congestion should be considered reasonable provided that network congestion
occurs only temporarily or in exceptional circumstances. This includes situations, especially in
mobile access networks, where despite operators' efforts to ensure the most efficient use of the
resources available and thus prevent congestion, demand occasionally exceeds the available
capacity of the network, for example in large sport events, public demonstrations and other
situations where a very large number of users is trying to make use of the network at the same time.

[7] [Explaining Article [23] (5)]

This Regulation does not seek to regulate the lawfulness of the information, content, application or
services, nor the procedures, requirements and safeguards related thereto. These matters remain thus
subject to Union legislation or national legislation in compliance with Union law, including
measures giving effect to such Union or national legislation (for example, court orders,
administrative decisions or other measures implementing or applying such legislation). If those
measures entail specific obligations on internet access service providers, they should abide by those
obligations by virtue of and in accordance with that Union or national law.
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[8] [Explaining Article [24]]

National regulatory authorities play an essential role in ensuring that end-users are effectively able
to exercise the right to avail of open internet access. To this end, national regulatory authorities
should have monitoring and reporting obligations, and should ensure compliance of providers of
electronic communications to the public with the obligation to ensure sufficient network capacity
for the provision of non-discriminatory internet access services of high quality which should not be
impaired by provision of services with a specific level of quality. In their assessment of a possible
appreciable negative impact on internet access services for other end-users, national regulatory
authorities should take account of quality parameters such as timing and reliability parameters
(latency, jitter, packet loss), levels and effects of congestion in the network, actual versus advertised
speeds, performance of internet access services compared with services with a specific level of
quality, and quality as perceived by end-users. National regulatory authorities should enforce
compliance with Article [23], and should have powers to impose minimum quality of service
requirements on all or individual providers of electronic communications to the public if this is
necessary to prevent degradation of the quality of service of internet access services for other end-
users. In doing so, national regulatory authorities should take utmost account of relevant guidance
from BEREC.
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2a.

2b.

Article 2 - Definitions

[1 “Internet access service” means a publicly available electronic communications service that
provides access to the internet, and thereby connectivity between to substantially all end

points of the internet, irrespective of the network technology and terminal equipment used,;

Article [23] - Safeguarding of epen internet access and-traffic-management

End-users shall have the right to access and distribute information and content, use and
provide applications and services and use terminal equipment of their choice, irrespective of
the end-user’s or provider’s location or the location, origin or destination of the service,

information or content, via their internet access service in accordance with this Article.

Providers of internet access services and end-users may agree on commercial and technical
conditions and characteristics of internet access services—, such as price, volume and speed.
Such agreements shall not limit the right of end-users as set out in paragraph 1, except

in accordance with paragraph 3.

Providers of internet access services shall not conduct commercial practices that restrict
or distort competition related to the provision of internet access services.

Providers of electronic communications to the public, including providers of internet access
services, shall be free to enter into agreements with end-users and/or providers of content,
applications and services to deliver a service other than internet access services, which
requires a specific level of quality, provided that sufficient network capacity is available so
that the availability and general quality of internet access services for other end-users are not
impaired r-a-materiabmanner.

5906/15 GBlek 6
ANNEX DG E2B EN

www.parlament.gv.at


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=54842&code1=RAT&code2=&gruppen=Link:5906/15;Nr:5906;Year:15&comp=5906%7C2015%7C

3. Subject to this paragraph, providers of internet access services shall equally treat all traffic

equaty-in-the-operation-of their-netwerks: when providing internet access services.

Providers of internet access services may implement traffic management measures. Such
measures shall be transparent, non-discriminatory, proportionate and shall not constitute anti-
competitive behaviour. ir—the—implementation—of When implementing these measures,
providers of internet access services shall not block, slow down, alter, degrade or discriminate

against specific content, applications or services or specific elasses categories of traffic,

except as necessary, and only for as long as necessary, to:

ba) preserve the integrity and security of the network, services provided via this network,

and the end-users' terminal equipment;

eb) prevent imminent network congestion and mitigate the effects of exceptional network

congestion, provided that equivalent types of traffic are treated equally;

dc) comply with an explicit request from the end-user—ineluding-but-net-tmited-to; in order

to prevent transmission of unsolicited communication and or to implement parental

control measures.

4.  Traffic management measures may only entail processing of personal data that is necessary
and proportionate to achieve the objectives of paragraph 3 (a — dc). Such processing shall be
carried out in accordance with Directive 95/46. Traffic management measures shall also

comply with Directive 2002/58—r—partictar—with—respect—to—confidentiality —of

5. This Article is without prejudice to Union law or national legislation law, in compliance

with Union law, related to the lawfulness of the information, content, application or services
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Article [24] - Safeguards for quality of service and the availability of internet access services

1.

National regulatory authorities shall closely monitor and ensure compliance with Article [23],
and shall promote the continued availability of internet access services at levels of quality that
reflects advances in technology. For those purposes national regulatory authorities may
impose technical characteristics and minimum quality of service requirements. National
regulatory authorities shall publish reports on an annual basis regarding their monitoring and

findings, and provide those reports to the Commission and BEREC.

Providers of public electronic communication services, including providers of internet
access services, shall make available, at the request of the national regulatory authority,
information about how their network traffic and capacity are managed, as well as
justifications for any traffic management measures applied. Article 5 of the Framework
Directive shall apply, mutatis mutandis, in respect of the provision of information under this
Article.

No later than six nine months after this fRegulation} enters into force, in order to contribute to
the consistent application of this fRegulation}, BEREC shall, after consulting stakeholders and
in close cooperation with the Commission, lay down guidelines for the implementation of the
obligations of national competent authorities under this Article, including with respect to the
application of traffic management measures set out in Article [23] (3) and for monitoring of

compliance.
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