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A. Sachstand

Der lettische Vorsitz des Rates hat die Arbeit des vorherigen italienischen Vorsitzes im Hinblick auf
die Fertigstellung der ersten finf Kapital der Verordnung fortgesetzt. Diese Kapitel regeln die
meisten der Fragen, die fur das Funktionieren der Europdischen Staatsanwaltschaft wichtig sind, da
sie die Vorschriften Uber den Status, die Organisation und den Aufbau der Europdischen Staats-
anwaltschaft, tber Ermittlungs-, Strafverfolgungs- und Gerichtsverfahren und tiber die gerichtliche
Kontrolle enthalten.

Wahrend des lettischen Vorsitzes fanden sieben Sitzungstage der zustandigen Arbeitsgruppe
(COPEN) und eine Aussprache im CATS statt. Die Atmosphare in den Sitzungen war sehr
konstruktiv und es wurden grol3e Fortschritte erzielt, insbesondere hinsichtlich der Details der
internen Struktur der Europdischen Staatsanwaltschaft und der wichtigen Frage, wie ihre grenz-
ubergreifende Arbeit organisiert werden soll. Der Vorsitz wird die Arbeit in den kommenden
Monaten fortsetzen, damit eine Einigung uber einen Text erzielt wird, den der Rat im Juni billigen
kann. Der gegenwaértige Wortlaut wird diesem Vermerk informationshalber in einer Anlage
beigefiigt.
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B. Die Frage der Vergleiche

B.1 Hintergrund

Der urspriingliche Vorschlag der Kommission enthélt die folgenden Vorschriften zu Vergleichen
(Artikel 29):

1. Wenn das Verfahren nicht eingestellt wird und es der geordneten Rechtspflege dienen
wirde, kann die Europdaische Staatsanwaltschaft dem Verdachtigen, nachdem der
Schaden ersetzt wurde, eine pauschale Geldstrafe vorschlagen, deren Zahlung zur
endgultigen Einstellung des Verfahrens fihrt (Vergleich). Stimmt der Verdéachtige zu, so
zahlt er die pauschale Geldstrafe an die Union.

2.  Die Europaische Staatsanwaltschaft beaufsichtigt die Einziehung des mit dem Vergleich
verbundenen Geldbetrags.

3. Wenn der Verdéachtige den Vergleich akzeptiert und gezahlt hat, stellt der Europaische
Staatsanwalt das Verfahren endgltig ein und benachrichtigt formlich die zusténdigen
einzelstaatlichen Strafverfolgungs- und Justizbehérden, und er setzt die zustéandigen
Organe, Einrichtungen und sonstigen Stellen der Union davon in Kenntnis.

4.  Die Einstellung nach Absatz 3 unterliegt nicht der gerichtlichen Kontrolle.

Mit der vorgeschlagenen Vorschrift wird in erster Linie ein schneller und wirksamer Weg dafur
bezweckt, dass bestimmte Falle ohne Anklage abgeschlossen werden. Gemal Erwéagungsgrund 32
des Vorschlags sollte die Moglichkeit bestehen, dem Verdéachtigen einen Vergleich vorzuschlagen,
sofern dies im Interesse einer geordneten Rechtspflege liegen wirde, wenn das Verfahren nicht

wegen Geringfiigigkeit eingestellt wird, eine Strafverfolgung aber auch nicht gerechtfertigt ist.

Die Frage ist wéahrend des litauischen, des griechischen und des italienischen Vorsitzes mehrfach
auf Expertenebene und im CATS erortert worden. Dabei konnte kein Einvernehmen Gber den Inhalt

und die Form der Bestimmung erreicht werden.

Waéhrend der Verhandlungen ist eine groRe Zahl verschiedener Standpunkte und Argumente fur und
gegen die Bestimmung oder einzelne Aspekte der Bestimmung vorgebracht worden. Der Vorsitz

wirde die Beratungen wie folgt zusammen:
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o Eine Mehrheit der Delegationen hat erklart, dass sie die Idee eines gemeinsamen europdischen

Systems fur Vergleiche grundsatzlich befurwortet.

o Einige Delegationen sind gegen die Einfiihrung eines solchen Systems auf europaischer
Ebene, vor allem da es im einzelstaatlichen Recht nicht bekannt ist. Einige dieser
Delegationen haben vorgeschlagen, anstelle des Vergleichsmechanismus ein System von

Verfahrensabsprachen in Erwégung zu ziehen.

o Einige Delegationen haben vorgeschlagen, dass der Verordnungsentwurf anstelle des
vorgeschlagenen europaischen Vergleichssystems Vorschriften enthalten kdnnte, die es der
Europdischen Staatsanwaltschaft ermoglichen wirden, Vergleiche auf der Grundlage

einzelstaatlichen Rechts zu schliefl3en.

o Zahlreiche Delegationen haben erklart, dass ein Vergleich nur unter bestimmten Voraus-
setzungen moglich sein sollte, beispielsweise wenn es sich um eine geringfligige Straftat oder
um einen Ersttater handelt oder der Tater nicht bereits zuvor Gegenstand eines Vergleichs

war.

o Eine erhebliche Anzahl der Delegationen hat erklért, dass ein Vergleichssystem einer Form
der gerichtlichen Kontrolle zu unterwerfen wére; dabei wurde die Frage aufgeworfen, ob ein
Vergleich, der ohne Beteiligung eines Richters geschlossen wurde, die Wirkung einer res

judicata hétte.

o Zahlreiche Delegationen sind zwar der Auffassung, dass ein Rechtsbehelf gegen eine
Entscheidung der Europdischen Staatsanwaltschaft Gber einen Vergleich mdglich sein muss,
aber einige Delegationen haben erklart, dass die Mdglichkeit eines Rechtsbehelfs gegen
Entscheidungen Abgeordneter Européischer Staatsanwalte oder der Stdndigen Kammer beim

Kollegium in diesem Sinne unter Umsténden ausreichend ist.
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B.2 Jungste Entwicklungen

Der italienische Vorsitz hat im Dezember 2014 einen neuen Text * fiir Artikel 29, der den

damaligen Stand der Verhandlungen widerspiegelte, vorgelegt, um den wichtigsten Anliegen der

Delegationen Rechnung zu tragen. Der lettische Vorsitz schldgt ausgehend von den allgemeinen

Entwicklungen des Dossiers vor, den Text anhand einer Reihe von Aspekten umzuformulieren, um

insbesondere die Ersuchen um Prazisierung der VVoraussetzungen, unter denen ein Vergleich

vorgeschlagen werden kann, und um Starkung der Verfahrensgarantien zu beriicksichtigen. Der

Text hatte mit diesen Anderungen folgenden Wortlaut: (Hinzufiigungen und Streichungen im

Vergleich zum Text von Dezember 2014 sind im Text markiert):

"1.  Nach Zustimmung der zustdndigen Stdndigen Kammer [...] kann der zustandige Abgeordnete
Europaische Staatsanwalt dem Verdachtigen [...] vorschlagen, eine pauschale Geldstrafe [...]
zu zahlen, deren Zahlung zur endgdiltigen Einstellung des Verfahrens fihrt (Vergleich), wenn
die folgenden kumulativen Kriterien erfiillt sind:

a) Der Schaden fir die finanziellen Interessen der Union betrdgt nicht mehr als
[50 000/100 000 /250 000/500 000/xxx] Euro;
b)  der Vergleich wiirde der geordneten Rechtspflege dienen;
¢)  der Schaden wurde ersetzt;
d) der Verdachtige war nicht Gegenstand eines Vergleichs gemaR dieser Verordnung und
wurde in der Vergangenheit nicht wegen Straftaten zum Nachteil der finanziellen Interessen
der Union verurteilt.
[...]
! Dok. 16993/14 EPPO 28 EUROJUST 221 CATS 209 FIN 1006 COPEN 318 GAF 68.
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[~

Der Verdachtige [...] erhalt im Einklang mit einzelstaatlichem Recht rechtliche Beratung zur

ZweckmaBigkeit der Annahme oder der Ablehnung des Vorschlags fiir einen Vergleich sowie

dessen Rechtsfolgen. [...]

Die Europdische Staatsanwaltschaft stellt sicher, dass die Hohe der Geldstrafe in
angemessenem Verhaltnis zum verursachten Schaden und zu den finanziellen Mitteln des
Verdéachtigen [...] steht. Die Hohe der Geldstrafe wird gemal? der Berechnungsmethode
berechnet, die mit den Vorschriften, auf die in Artikel 72 Buchstabe e Bezug genommen wird,
festgelegt wird.

In dem Vorschlag fir einen Vergleich werden der zur Last gelegte Sachverhalt, die Identitat
des Verdachtigen [...] [...], die zur Last gelegte Straftat, der geleistete Schadenersatz und die
Zusage der Europdischen Staatsanwaltschaft, das Verfahren einzustellen, wenn der
Verdachtige [...] dem Vorschlag zustimmt und die Geldstrafe [...] zugunsten des Haushalts
der Union zahlt, sowie die Frist, in der der Verdachtige [...] die Geldstrafe [...] zu zahlen hat

und die vier Monate nicht Gberschreiten darf, aufgefuihrt. Stimmt der Verdéchtige [...] dem

Vorschlag zu, so zahlt er die Geldstrafe in der festgelegten Frist nach Erhalt des Vorschlags
der Europaischen Staatsanwaltschaft. Die Europaische Staatsanwaltschaft kann auf Antrag
des Verdachtigen [...] die Frist fur die Zahlung um weitere [15/30/45] Tage verlangern, wenn
dies gerechtfertigt ist.

Die Europdische Staatsanwaltschaft beaufsichtigt die Einziehung des mit dem Vergleich
verbundenen Geldbetrags. Zahlt der Verdachtige [...] die Geldstrafe [...] in der Frist gemaf
Absatz 4, so stellt der zustandige Abgeordnete Europaische Staatsanwalt [...] das Verfahren
endgltig ein und benachrichtigt die zustandigen einzelstaatlichen Strafverfolgungs- und
Justizbehdrden und setzt die einschlagigen Organe, Einrichtungen und sonstigen Stellen der

Union und die geschadigten Parteien davon in Kenntnis. Der Vergleich wird im Fallbe-

arbeitungssystem der Européaischen Staatsanwaltschaft verzeichnet.
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6.  Wird die vorgeschlagene Geldstrafe nicht in der Frist gemal Absatz 4 gezahlt, so setzt der

zustandige Abgeordnete Européische Staatsanwalt die Strafverfolgung fort.

7. Die Europaische Staatsanwaltschaft oder die zustandigen nationalen Behorden dirfen den
Verdachtigen [...] nicht wegen des gleichen Sachverhalts verfolgen, der die Straftat darstellt,

die Gegenstand der endgultigen Einstellung des Verfahrens durch einen Vergleich war."

C. Fragen

Im Hinblick auf die abschlieRende Erstellung eines vereinbarten Wortlauts von Artikel 29 bittet der

Vorsitz die Minister um Stellungnahme zu den folgenden Fragen:

1. Stimmen die Minister grundséatzlich dem Modell fur Vergleiche der Europaischen

Staatsanwaltschaft gemaR dem Vorschlag des Vorsitzes in Abschnitt B.2 zu?

2. Stimmen die Minister insbesondere den spezifischen Voraussetzungen fir Ver-
gleiche, die in Absatz 1 des Textes des Vorsitzes vorgeschlagen werden, zu oder

konnten alternative Voraussetzungen in Erwégung gezogen werden?

3. Sind die Minister der Auffassung, dass im Verordnungsentwurf eine spezifische
Rolle der nationalen Gerichte hinsichtlich einiger oder aller der oben beschrie-
benen Vergleiche vorgesehen werden sollte, beispielsweise in Form einer Ver-
pflichtung, einen Vergleich im Hinblick auf dessen Validierung einem Gericht

vorzulegen?
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ANLAGE

Draft
COUNCIL REGULATION

on the establishment of the European Public Prosecutor's Office

CHAPTER I
SUBJECT MATTER AND DEFINITIONS

Article 1
Subject matter

This Regulation establishes the European Public Prosecutor’s Office and sets out rules concerning

its functioning.

Article 2
Definitions?

For the purposes of this Regulation, the following definitions apply:

a) ‘person’ means any natural or legal person;

The definitions will need to be adapted to be consistent with the definitions that will finally
be included in the PIF-Directive. The provision in b) will be reformulated in order to be
consistent with the final wording of Article 17. The issue of uniformity with EU law needs
to be examined further.
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C) ‘financial interests of the Union’ means all revenues, expenditures and assets covered by,
acquired through, or due to the Union budget and the budgets of institutions, bodies,
offices and agencies established under the Treaties and budgets managed and monitored by
them?;

d) ‘administrative personal data’ means all personal data processed by the European Public
Prosecutor’s Office except for operational personal data;

e) ‘operational personal data’ means all [case-related] personal data processed by the
European Public Prosecutor’s Office to meet the purposes laid down in Article [37];

f ‘'staff of the Central Office' means personnel which supports the College, the Permanent
Chambers, the European Chief Prosecutor and the Members of the College in the day-to-
day activities in the executions of the tasks of this Office under this Regulation.

CHAPTER 11
Establishment, tasks and basic principles of the European Public
Prosecutor’s Office
Article 3
Establishment

1. The European Public Prosecutor's Office is established as a body of the Union.

2. The European Public Prosecutor’s Office shall have legal personality.

3. The European Public Prosecutor’s Office shall cooperate with Eurojust and rely on its
support in accordance with Article [57].

3 To be aligned with the final definition of the "financial interests of the Union™ in the PIF
Directive.
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Article 4
Tasks

1. The task of the European Public Prosecutor’s Office shall be to combat* criminal offences
affecting the financial interests of the Union, which are provided for in Directive
2014/xx/EU.

2. The European Public Prosecutor’s Office shall be responsible for investigating,
prosecuting and bringing to judgment the perpetrators of, and accomplices in the criminal
offences referred to in paragraph 1. In that respect the European Public Prosecutor's Office
shall undertake investigations, and carry out acts of prosecution and exercise the functions
of prosecutor in the competent courts of the Member States in respect of the offences

referred to in paragraph 1, until the case has been finally disposed of°.

Article 5

Basic principles of the activities

1. The European Public Prosecutor’s Office shall ensure that its activities respect the rights
enshrined in the Charter of Fundamental Rights of the European Union.

2. The European Public Prosecutor's Office shall be bound by the principles of rule of law

and proportionality in all its activities, and guided by the principle of legality.

3. The investigations and prosecutions on behalf of the European Public Prosecutor’s Office
shall be governed by this Regulation. National law shall apply to the extent that a matter is
not regulated by this Regulation. Unless otherwise specified in this Regulation, the
applicable national law shall be the law of the Member State whose European Delegated
Prosecutor is responsible for the investigations and prosecutions in accordance with Article
12(1). Where a matter is governed by national law and this Regulation, the latter shall

prevail.

A few Member State would replace this term, for example with "prosecute”.

Some delegations has suggested that this provision should be modified in order to clarify
what functions the Office will have after the Court proceedings, in particular as regards the
execution of a judgment. A recital highlighting the necessity for each Member State to
foresee the function of a prosecutor with the tasks described in this Regulation shall be

elaborated.
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4. The European Public Prosecutor’s Office shall have competence to investigate, prosecute
and bring to judgment the perpetrators of, and accomplices in the criminal offences against
the Union’s financial interests as determined in Articles 17 and 18 and exercise this

competence in accordance with Article 19 in this Regulation.

5. The European Public Prosecutor’s Office shall conduct its investigations in an impartial

manner and seek all relevant evidence®, whether inculpatory or exculpatory.

6. The European Public Prosecutor’s Office shall open and conduct investigations without
undue delay.
7. The competent national authorities shall actively assist and support the investigations and

prosecutions of the European Public Prosecutor’s Office at its request and shall refrain

from any action, policy or procedure which may hamper or unduly delay their progress.

Article 6

Independence and accountability

1. The European Public Prosecutor’s Office and all its staff shall be independent. The
European Chief Prosecutor, the Deputy European Chief Prosecutors, the European
Prosecutors, the European Delegated Prosecutors as well as the staff of the European
Public Prosecutor’s Office shall act in the interest of the Union as a whole, as defined by
law, and neither seek nor take instructions from any person external to the office, any
Member State or any institution, body, office or agency of the Union in the performance of
their duties under this Regulation. The Member States and the Union institutions, bodies,
offices or agencies shall respect the independence of the European Public Prosecutor’s

Office and shall not seek to influence it in the exercise of its tasks.

Some delegations wish that this and other provisions would clarify the role of investigative
judges in cases handled by the EPPO.
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2. The European Public Prosecutor's Office shall be accountable to the European Parliament,
the Council and the European Commission for its general activities, and shall issue annual

reports in accordance with Article 6a.

Article 6a’

Reporting

1. Every year the European Public Prosecutor’s Office shall draw up and issue an Annual
Report in the official languages of the Union institutions on its general activities. It shall
transmit the report to the European Parliament and to national parliaments, as well as to the

Council and the Commission.

2. The European Chief Prosecutor shall appear once a year before the European Parliament
and the Council to give account of the general activities of the European Public
Prosecutor’s Office, without prejudice to the Office's obligation of discretion and

confidentiality as regards individual cases and personal data.

3. National Parliaments may invite the European Chief Prosecutor to participate in an
exchange of views in relation to the general activities of the European Public Prosecutor’s
Office.

A few delegations are of the opinion that paragraphs 2 and 3 of this provision need
clarification. In particular, a few delegations have requested that the notion of "general
activities" should be clarified. To that effect, a recital may be added in which it will be
clarified that the report should as a minimum contain all relevant statistical data on the work

of the Office.
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CHAPTER Il
STATUS, STRUCTURE AND ORGANISATION OF EPPO

SECTION 1

STATUS AND STRUCTURE OF THE EUROPEAN PUBLIC PROSECUTOR’S OFFICE

Article 7

Structure of the European Public Prosecutor’s Office

1. The European Public Prosecutor's Office shall be a Union body operating as one single

Office with a decentralised structure.

2. The European Public Prosecutor’s Office shall be organised at a central level and at a
decentralised level.

3. The central level shall consist of a Central Office at the seat. The Central Office shall
consist of a College, #s-Permanent Chambers, a European Chief Prosecutor, [his/her

deputies] and the Members of the College.

4. The decentralised level shall consist of European Delegated Prosecutors located in the
Member States.

Article 8
The College

1. The College of the European Public Prosecutor's Office shall consist of the European Chief
Prosecutor [and his/her Deputies] and one Member per Member State, who shall be
referred to as European Prosecutors. The European Chief Prosecutor shall chair the

meetings of the College and have responsibility for their preparation.
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The College shall meet regularly;-in-aceerdance-with-the-internal- Rules-of Proceduret

and shat-be responsible for the general oversight (monitoring)® of the activities of the

Office in accordance with the internal Rules of Procedure. It shall and-for takeing decisions

on strategic matters, and on general issuesef-general-appheation arising from individual
cases, in particular in view of ensuring coherence and consistency in the prosecution policy

of the Office throughout the Union, as well on other matters as specified in this Regulation.

The College shall not be responsible for taking operational decisions in individual cases.

On a proposal by the European Chief Prosecutor and in accordance with the internal Rules
of Procedure, the College shall set up Permanent Chambers to direct and-meniter the

casework of the European Public Prosecutor’s Office®.

The College shall adopt internal Rules of Procedure of the European Public Prosecutor's
Office in accordance with Article 16, as well as the organigram and the establishment plan
of the Central Office™.

10

In this document, the terms "monitoring”, "directing-ane-menitering” and "'supervision” are

used to describe different control activities. These terms will need more detailed

explanationsdefinitions in the text and/or recitals, in line with the following: —r-general
4 lieni I i  the [Hellenic] o T

v"Monitoring" refers to a general oversight of the activities of the Office, in which
instructions are in principle only given on issues which will have a horizontal
importance for the Office;

v "Directing and-menitoring” refers both to the general oversight just described and to
certain clear powers to direct individual investigations and prosecutions when such
directions appear to be necessary.

v "Supervision” refers to a closer and rather continuous oversight of investigations and
prosecutions, including full powers to at any time intervene and give instruction on

Whether the Internal Rules of Procedure will be adopted by the Council or the College will
depend on the content of these rules. On the basis of the current state of negotiations, it is
the assessment of the Presidency that the content of the Regulation will be such, that the
internal Rules of Procedure can be adopted by the College. Some Member States have
suggested that explanations of the terms organigram and establishment plan are needed.
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5. Unless stated otherwise in this Regulation, the College shall take decisions by simple
majority. The College shall vote at the request of any of its Members. Each Member of the
College shall have one vote. The European Chief Prosecutor shall have a casting vote in

the event of a tie vote on any matter to be decided by the College™.

Article 9
The Permanent Chambers
1. The European Chief Prosecutor, the Deputies and all the other European Prosecutors shall
be Memberspart of at least one Permanent Chamber. Each Permanent Chamber shall be

chaired by the European Chief Prosecutor or one of the Deputies, or a Chairman appointed

in accordance with the internal Rules of Procedure, and have 2 additional permanent

Members. The number of Permanent Chambers shall be determined in function of the

needs of the Office, and in accordance with the rules on setting up Permanent Chambers in

the internal Rules of Procedure.

2. The Permanent Chambers shall direct ane-menitor the investigations and prosecutions

conducted in the Member States in accordance with paragraphs 3 and 4 in this Article®.

They shall also ensure the coordination of investigations and prosecutions in cross-border
cases and the implementation of decisions taken by the College en-strategic-orprosecution

poliey-matters in accordance with Article 8(2).

1 The casting vote of the Chief Prosecutor as well as other voting arrangements foreseen have

been criticized by some.

The Commission, with the support of some Member States, advocates that the Permanent
Chambers should be in charge of supervision in order to create a European system of
supervision. The Commission also advocates a solution where one of the Members of a
Permanent Chamber - regardless of his or her nationality - will be selected to be Rapporteur
of the case in order to ensure the neutrality of the Rapporteur. One Member State would
exclude that the Permanent Chamber shall have the right to intervene in individual cases.

12
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3. The Permanent Chambers shall take the following decisions in accordance with the

conditions and procedures set out by this Regulation™*:

a) to initiate an investigation in accordance with the rules in Article 21(1), where no

investigations has been initiated by an European Delegated Prosecutor;

b) to refer to the College strategic matters or general issues ef-general-apphication arising
from individual cases;

c) to reallocate a case;
d) to determine the Member State in which the prosecution shall be brought;
e) to bring a prosecution to Court;

f) to dismiss a case, including through a transaction.

The decisions shall be taken in deliberation in the Chambers. All case material shall at

request be accessible to the Permanent Chamber in view of the preparation of the

decisions.

The internal Rules of Procedure may, as regards decisions that do not require any prior

evaluation of evidence, authorise the Permanent Chambers to delegate its decision-making

powers under points e) and f) in this provision to European Prosecutors or European

Delegated Prosecutors. The internal Rules of Procedure may also authorise the Permanent

Chambers to take decisions of a simple nature, to be defined in the internal Rules of

Procedure, by means of a written procedure.

13 A number of delegations have questioned whether all (or any) important operational decisions

always need to be taken by a Permanent Chamber and if such a system would ensure efficient
and speedy proceedings. The introduction of a rule enabling European Prosecutors or
European Delegated Prosecutors to take certain decisions and then refer the matter to a
Permanent Chamber for confirmation has also been suggested. The Commission has argued
that important decisions, with the exception of initiating an investigation, should be taken at
Chamber level, in view of ensuring full independence of the decision-making. The list will be
completed at a later stage of negotiations. A few delegations wish to include a provision
indicating under which conditions a Member State may refuse instructions from the Central

Office.
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4. The competent Permanent Chamber may give instructions, through the competent
European Prosecutor, in a specific case to the European Delegated Prosecutor to whom it
has been allocated, whenever necessary for the efficient handling of the investigation and
prosecution and in the interest of justice and a coherent functioning of the European Public
Prosecutor’s Office.

5. The Permanent Chamber shall take decisions by simple majority. The Chamber shall vote
at the request of any of its Members. Each Member shall have one vote. The Chair shall

have a casting vote in the event of a tie vote.

6. In addition to the permanent Members, the European Prosecutor er-European-Prosecutors
who is are-supervising a prosecution or an investigation* in accordance with Article 11(1)

shall participate in the decisions of the Permanent Chamber, without a right to voteas

regards. A Permanent Chamber may also, either at the request of a European Prosecutor or

a European Delegated Prosecutor or at its own initiative, invite other European Prosecutors

or European Delegated Prosecutors who are concerned by a case to attend their meetings

without a right to vote.

7. The Chairs of the Permanent Chambers shall, in accordance with internal Rules of

Procedure, keep the College informed of the decisions taken pursuant to this Article, in
order to enable the College to fulfill its role in accordance with Article 8(2)aceerdance
with-the-internal-Rules-ef Procedure. The Permanent Chambers may also request guidance

from the College in a particular case whenever this is required in order to ensure coherence

and consistency in the prosecution policy of the European Public Prosecutor's Office.

14 Some delegations have suggested that the participation in the decision-making should be

limited to one of the supervising European Prosecutors, possibly to the one coordinating the
investigations.
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Article 10

The European Chief Prosecutor and the Deputies

The European Chief Prosecutor shall be the head of the European Public Prosecutor's Office.
The European Chief Prosecutor shall organise the work of the Office, direct its activities,

and take decisions in accordance with this Regulation and the internal Rules of Procedure.™

[Five] Deputies shall be appointed to assist the European Chief Prosecutor in the discharge
of his/her duties and act as replacement when he/she is absent or is prevented from attending

to his/her duties.

When the European Chief Prosecutor has been informed through the Case Management

System or otherwise that a case has been initiated, or when a case has been evoked in

accordance with Article 21a, he/she shall allocate the case to the Permanent Chambers
which shall be in charge of the case in accordance with Asrticle-pPX}-andthe automatised
system of allocation of cases defined in the internal Rules of Procedure-decide-which

Permanent-Chamber-shal-be-th-charge-ofa-case. The European Chief Prosecutor may

disregard the automated distribution of cases where he/she deems it necessary for ensuring a

balanced workload among the Permanent Chambers.

The European Chief Prosecutor shall represent the European Public Prosecutor’s Office

towards the Union institutions, the Member States and third parties. The European Chief

Prosecutor may also delegate his/her tasks relating to representation to one of the Deputies

or to a European Prosecutor.

15

The Rules of Procedure should include a provision on the equal distribution of the workload
within the Office. A few delegations have suggested that this provision gives too extensive
powers to the Chief Prosecutor.
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Article 11

The European Prosecutors

1. The European Prosecutors shall, en-behatf-of the-Permanent- Chamber-in-charge-of thecase

and-in accordance with the instructions of the Permanent Chamber in charge of the caseits

instruetions, supervise investigations and prosecutions allocatssigred to European

Delegated Prosecutors, and may present proposals for decisions to be taken by the said

Chamber?®. The internal Rules of Procedure shall provide for a mechanism of mutual

substitution between European Prosecutors in case the competent European Prosecutor is

absent from his/her duties or for other reasons not available to carry out the functions of

the European Prosecutors.

The European Prosecutors may give instructions in investigation or prosecution matters

under their supervision whenever necessary for the efficient handling of the investigation

and prosecution and in the interest of justice and a coherent functioning of the European

Public Prosecutor's Office.

They shall also function as liaisons and channels of information between the Permanent
Chambers and the European Delegated Prosecutors in their respective Member States.

2. The European Prosecutors shall monitor the implementation®’ of the tasks of the Office in
their respective Member States in close consultation with the European Delegated
Prosecutors, and shall ensure in accordance with this Regulation and the internal Rules of
Procedure that all relevant information from the Central Office is provided to European
Delegated Prosecutors and vice versa.

16 A number of delegations have suggested, as regards cases allocatssignred to several

European Prosecutors, that one of these European Prosecutors shall be selected to be
coordinator/rapporteur of the case in question.

Some delegations have suggested that a specific definition of the notion "monitoring the
implementation of the tasks™ should be introduced in the text.

17
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3. [The European Prosecutors may temporarily be authorised to discharge their duties on a
part-time basis provided that this does not conflict with the interest of the European Public
Prosecutor's Office. Such an authorisation may be granted, upon the written request of the
national prosecution authorities, by the European Chief Prosecutor for a maximum period
of up to 6 months. This period may upon request be extended by a new decision of the
European Chief Prosecutor. The authorisation may be revoked at any time after

consultation with the appropriate authorities].*®

Article 12

The European Delegated Prosecutors

1. The European Delegated Prosecutors shall be competent to act on behalf ofrepresent the

European Public Prosecutor's Office in their respective Member States and shall have the

same powers as national prosecutors in respect of investigations, prosecutions and bringing

cases to judgment.

The European Delegated Prosecutors shall be responsible for the investigations and
prosecutions, which they have initiated or which have been allocated to them by a

Permanent Chamber-through-the-competent-European-Prosecutor, and act under their
directioninstructions. The European Delegated Prosecutors shall also be responsible for

bringing a case to judgment, in particular have the power to present trial pleas, participate

in evidence taking and exercise the available remedies in accordance with national law.

2. There shall be two or more European Delegated Prosecutors in each Member State. The
Member-States-shall-determine-the division-of-competences-rules governing the

distribution of tasks between their European Delegated Prosecutors shall be established in

the internal rules of procedure.

18 A number of delegations wish to delete this provision, or to move it to Chapter V. Various

opinions as regards the need and appropriateness of various parts of this provision have been

expressed.
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3. The European Delegated Prosecutors may also exercise functions as national prosecutors,
to the extent that this does not prevent them from fulfilling their obligations under this
Regulation. They shall inform the competent European Prosecutor of such

functionsassignments. In the event that they are at any given moment unable to fulfil their

tasks as European Delegated Prosecutors because of other commitments, the European
Prosecutors may, after consultation with the competent national prosecution authorities,
instruct the European Delegated Prosecutor concerned to give priority to their functions
deriving from this Regulation and immediately inform the competent national prosecution

f.19

authorities thereof.” Should the European Delegated Prosecutor fail to follow the

instructions, the European Prosecutor may propose to the Permanent Chamber to reallocate

the case to another European Delegated Prosecutor or to himself/herself.

SECTION 2

APPOINTMENT AND DISMISSAL OF THE MEMBERS OF THE EUROPEAN PUBLIC

PROSECUTOR’S OFFICE

Article 13%°
Appointment and dismissal of the European Chief Prosecutor and-efthe- Deputy-Eurepean
Chief Prosecutors
1. The European Parliament and the Council shall appoint by common accord the European

Chief Prosecutor for a term of nine years, which shall not be renewable. The Council shall

act by simple majority.

2. The European Chief Prosecutor shall be selected from among candidates

19 Various opinions have been expressed as regards the wording and content of this provision.

In particular, clear rules on conflict of interest have been called for. The Commission has
suggested that the reallocation of a case could also be done to an EDP in another Member
State. Some Member States would prefer to delete the last sentence of the Article.

A number of delegations would prefer that the Chief Prosecutor is chosen from among the
Members of the College.

20
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a) who are active members of the public prosecution service or judiciary of the Member
States ;

b) whose independence is beyond doubt;

C) who possess the qualifications required for appointment, in their respective countries,
to the highest prosecutorial or judicial offices and have relevant practical experience
of national legal systems and of international judicial cooperation in criminal

matters, or have served as European Prosecutors, and
d) who have sufficient managerial experience and qualifications for the position.

The selection shall be based on an open call for candidates, to be published in the Official
Journal of the European Union, following which a Selection panel shall draw up a shortlist
of qualified candidates to be submitted to the European Parliament and the Council. The
panel shall comprise [...] persons chosen from among former members of the Court of
Justice and the Court of Auditors, former national members of Eurojust, members of
national supreme courts and lawyers of recognised competence, one of whom shall be
proposed by the European Parliament. The Council shall adepta-decision establishing the

panel's operating rules and adopt a decision appointing its members.?

The Court of Justice of the European Union may, on application by the European
Parliament, the Council or the Commission, dismiss the European Chief Prosecutor [or a
Deputy European Chief Prosecutor] if it finds that he or she no longer fulfils the conditions
required for the performance of his or her duties or that he or she is guilty of serious

misconduct.

21

The composition of the Selection panel remains to be determined. A Recital will be added to
duly justify the conferral of implemeting powers on the Council, in accordance with Article

291(2) TFEU.
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5. If the European Chief Prosecutor, if his/her services are no longer necessary to fulfil the
duties of the Office, if he/she is dismissed or leaves his/her position for any other reason, the

position shall immediately be filled in accordance with the procedure set out in paragraphs 1

— 3 above.
Article 14%
Appointment and dismissal of the European Prosecutors
1. Each Member State shall nominate three candidates for the position as European Prosecutor

from among candidates which:

a) are active members of the public prosecution service or judiciary of the Member
States ;

b) whose independence is beyond doubt, and

C) who possess the qualifications required for appointment, in their respective countries,
to high prosecutorial or judicial office and have relevant practical experience of

national legal systems and of international judicial cooperation in criminal matters.

2. The Council shall, after having heard the Selection panel®®

, select and appoint one of the
candidates to be the European Prosecutor of the Member State in question. If the Selection
Panel finds that a candidate does not fulfil the conditions required for the performance of the

duties of a European Prosecutor, its opinion shall be binding on the Council.

3. The European Prosecutors shall be selected and appointed for a non- renewable term of

[nine] years by the Council, acting by simple majority.

4. Every [three] years there shall be a partial replacement of a third of the European
Prosecutors. The Council, acting by simple majority, shall adopt transitional rules* for the

appointment of European Prosecutors for and during their first mandate period.

2 Some delegations are of the opinion that it would be enough for each Member State to

nominate one candidate for the position as European Prosecutor.

The composition of the panel remains to be determined.

A Recital will be added to duly justify the conferral of implementing powers on the Council,
in accordance with Article 291(2) TFEU.

23
24
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The Court of Justice of the European Union may, on application by the European
Parliament, the Council or the Commission, dismiss a European Prosecutor if it finds that he
or she no longer fulfils the conditions required for the performance of his or her duties or

that he or she is guilty of serious misconduct.

If a European Prosecutor resigns, if his/her services are no longer necessary to fulfil the
duties of the Office, if he/she is dismissed or leaves his/her position for any other reason, the
position shall immediately be filled in accordance with the procedure set out in paragraphs 1

and 2 above.

Article 15

Appointment and dismissal of the European Delegated Prosecutors

The College shall, upon proposal by the European Chief Prosecutor, appoint the European
Delegated Prosecutors nominated by the Member States. The College may reject the
nominated person if he/she does not fulfil the criteria referred to in paragraph 2. The
European Delegated Prosecutors shall be appointed for a term of five years, which shall be

renewable.

The European Delegated Prosecutors shall be active members of the public prosecution
service or the judiciary of the Member States which nominated them. Their independence
shall be beyond doubt and they shall possess the necessary qualifications and relevant
practical experience of their national legal system. Member States shall appoint a European
Delegated Prosecutor as a Prosecutor under national law if at the time of his or her
appointment as a European Delegated Prosecutor, he or she did not have this status already.

The appointment of European Delegated Prosecutors shall take effect upon the decision of the

College.

The College shall dismiss a European Delegated Prosecutor if it finds that he or she no longer
fulfils the requirements set out in paragraph 2 or the criteria applicable to the performance of

their duties®, or that he or she is guilty of serious misconduct.

25

Some delegations have suggested that additional criteria should be added here.
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5.  IfaMember State decides to dismiss or take disciplinary action against a national prosecutor
who has been appointed as European Delegated Prosecutor, it shall consult the European
Chief Prosecutor before taking action. A Member State may not dismiss or take disciplinary
action against a European Delegated Prosecutor for reasons connected with his activities

under this Regulation®.

6. Ifa European Delegated Prosecutor resigns, if his/her services are no longer necessary to
fulfil the duties of the Office, if he/she is dismissed or leaves his/her position for any other
reason, the relevant Member State shall immediately inform the Central Office and, where
necessary, nominate another prosecutor to be appointed as the new European Delegated

Prosecutor?’ in accordance with paragraph 1.

SECTION 3
INTERNAL RULES OF PROCEDURE

Article 16
Internal rules of Procedure of the European Public Prosecutor’s Office

1. The internal Rules of Procedure shall govern the organisation of the work of the Office?.

2. A proposal for the internal Rules of Procedure of the European Public Prosecutor’s Office
shall be prepared by the European Chief Prosecutor and adopted by the College by two

thirds majority without delay once the Office has been set up.

26 Some delegations have noted that a differentiation between the respective roles of an EDP

and of a national prosecutor may need to be spelled out in this context. A number of
delegations have also underlined their view that the European Delegated Prosecutors will
remain in the national prosecution structure and that national rules on disciplinary actions
and other matters should apply to them. One delegation has noted that it must be clarified
what the notion "connected with his activities™" actually means.

Some Member States have questioned whether the words "where necessary" are sufficient in
order to clarify that Member States do not always need to replace EDP's that leave their
position.

It has been agreed that the Regulation will include very detailed rules on allocation of cases.

27

28
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SECTION 4

COMPETENCE OF THE EUROPEAN PUBLIC PROSECUTOR’S OFFICE

Article 17

Criminal offences within the competence of the European Public Prosecutor’s Office

The European Public Prosecutor’s Office shall have competence in respect of the criminal offences
affecting the financial interests of the Union, which are provided for in Directive 2014/xx/EUand-as

implemented-by-nationaHaw 2°. The European Public Prosecutor's Office shall exercise this

competence on the basis of the applicable national law implementing this Directive.

Article 18%°

Ancillary competence

1. Where an offence constituting a criminal offence referred to in Article 17 is based on a set of
facts which are identical or inextricably linked to a set of facts constituting, in whole or in part
under the law of the Member State concerned, a criminal offence other than those referred to in
Article 17, the European Public Prosecutor’s Office shall also be competent for those other criminal
offences, under the condition that the offence referred to in Article 17 is preponderant. Where the
offence referred to in Article 17 is not preponderant, the Member State that is competent for the

other offence shall also be competent for the offence referred to in Article 173,

29 The competence of the EPPO as determined by this Article raises complex legal issues that

will need to be considered further. One of the open issues in this Article is whether a
dynamic reference (the standard solution ensuring legal certainty) or a static reference to the
substantive law should be chosen. Some delegations would prefer to see the offences
defined in this Regulation directly.

Many delegations continue to question whether the legal basis in Article 86 TFEU covers
this Article.

The need for this provision has been questioned by some. Others have noted that it must be
seen in the light of the right of evocation as foreseen in Article 21a.

30
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When assessing whether two set of facts are inextricably linked within the meaning of
paragraph 1, account shall be taken as to whether one of the relevant offences has been
instrumental in committing the other offence or to whether one offence has been committed

with a view to ensuring impunity*?.
An offence in accordance with Article 17 shall be considered to be preponderant:

a)  if the damage caused or likely to be caused to the Union exceeds the damage caused or

likely to be caused by the same act to the Member State or a third party, or®,

b) in case the same act, under the law of the Member State, constitutes a different type of
offence: if the sanction that may be imposed in respect of the offence in accordance
with Article 17 is* more severe than the sanction that may be imposed in respect of the
other type of offence.

The European Public Prosecutor’s Office and the national prosecution authorities shall
consult each other in order to determine which authority should exercise its competence
pursuant to paragraph 1. Where appropriate to facilitate this choice, Eurojust may be

associated in accordance with Article [57].

In case of disagreement between the European Public Prosecutor's Office and the national
prosecution authorities over the exercise of competence pursuant to this Article, the national
authorities competent to decide on the attribution of competences concerning prosecution at

national level® shall decide who shall exercise the ancillary competence.

32

33

34
35

A few delegations have suggested that this provision should rather be a recital. Others have
suggested that the text should be given more detail.

Many delegations have pointed out that it would be difficult to measure and compare the
financial damage, or that it would at least be difficult to know what the damage is at an early
stage of investigation. The assessment of the damage may also change during an
investigation. It has been suggested that this rule should be seen as a hierarchical order of
criteria. An explanatory recital could be considered to address these concerns.

The Commission and some delegations would add the words "equal or" here.

Some delegations would prefer to refer to the College or to the Court of Justice for these
decisions (linked to Article 33 on judicial review).
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Article 19

Exercise of the competence of the European Public Prosecutor’s Office

The European Public Prosecutor’s Office has priority competence to investigate and
prosecute any criminal offence referred to in Articles 17 and, where applicable, Article 18,

where such offence®® ¥

a) was committed in whole or in part within the territory of one or several Member

States, or
b) was committed by a national of a Member State, or

C) when committed outside of these territories by a person who was subject to the Staff
Regulations or Conditions of Employment of Other Servants, at the time of the
offence, provided that a Member State, according to its law, has jurisdiction for such

offences when committed outside its territory.

The European Public Prosecutor's Office shall exercise its competence by initiating an
investigation in accordance with Article 21 unless the Office has become aware that national
authorities have already opened an investigation in respect of the same offence. If the
European Public Prosecutor’s Office decides to exercise its competence, the national
authorities shall not exercise an own competence in respect of the same offence. If the
national authorities have already started a criminal investigation in respect of the same
offence, the European Public Prosecutor's Office may take over the investigation initiated by

the national authority by exercising its right of evocation in accordance with Article 21a.

36

37

38

This jurisdiction provision should at term be in principle identical with the corresponding
jurisdiction provision in the PIF-Directive. Some delegations would introduce a reference to
"participating Member States" in this and other provisions.

One delegation has requested that non-serious offences for which intent is presumed
according to national law should not be covered by the competence of the Office.

One delegation has requested that non-serious offences for which intent is presumed
according to national law should not be covered by the competence of the Office.
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CHAPTER IV
RULES OF PROCEDURE ON INVESTIGATIONS,
PROSECUTIONS AND TRIAL PROCEEDINGS

SECTION 1
CONDUCT OF INVESTIGATIONS

Article 20

Registration and verification of information
1.  The institutions, bodies, offices and agencies of the Union, and, in accordance with applicable
national law, the competent authorities of the Member States shall inform® the European
Public Prosecutor’s Office of any conduct which might constitute an offence within its
competence. Where the conduct caused or is likely to cause damage to the Union's financial

interest of less than EUR 10 000, and the national authorities do not have reasons to assume

that the Office will exercise its right of evocation in accordance with Article 21a for the

reason that the case has dees-net-have repercussions at Union level which require an

investigation to be conducted by the Office or has been opened following suspicions that an
offence has been committed by officials and other servants of the European Union or
members of the institutions, the information obligation may be fulfilled through a summary
report [every threesix months] of conduct which might constitute such offences.*® [The report

shall include all information that is relevant for the functions of the Office and may be

presented in the form of an automatically generated information from a Member State's

criminal case management system.*.

2.  The European Public Prosecutor’s Office collects and may receive any necessary information

on conduct which might constitute an offence within its competence.

39 Some delegations have requested that the procedures for providing this information should

be described in detail, in particular with a view of ensuring an uncomplicated reporting
process.

One delegation has requested that non-serious offences for which intent is presumed
according to national law should not be covered by the information obligation.

This phrase will be developed further, in view of clarifying what information must always
be included in the report.

40

41
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3. Any information brought to the attention of the European Public Prosecutor’s Office shall be
registered and verified by the European Public Prosecutor’s Office in accordance with the
internal rules of procedure. The verification shall aim at assessing whether there are grounds
for the European Public Prosecutor’s Office to initiate an investigation under this Regulation.

4. Where, upon verification, the European Prosecutor's Office decides that there is no ground to
initiate an investigation, the reasons shall be noted in the Case Management System. It shall
inform the national authority, the Union institution, body, office or agency, and, where

appropriate®?, the persons who provided the information, thereof.

Article 21
Initiation of investigations and allocation of competences within the European Public

Prosecutor’s Office.

1. Where, in accordance with applicable national law, there are reasonable grounds to believe
that an offence within the competence of the European Public Prosecutor’s Office is being or
has been committed, a European Delegated Prosecutor in a Member State which according to
its national law has jurisdiction in the case, or in cases referred to in Article 9(3)(a) a
Permanent Chamber, shall initiate an investigation and note this in the Case Management
System“. If more than one Member State has jurisdiction, the competence shall in principle

be exercised by the-European—Prosecuter—er—a European Delegated Prosecutor infrem-the
Member State where the focus of the criminal activity is.

42 A few delegations would wish to delete "where appropriate”, and a few others would prefer

to introduce the words "at their request” as regards persons who provided information.

It is the understanding of the Presidency that the notification in the Case Management
System will cover the necessary information from the European Delegated Prosecutor to the
Central Office.

43
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Upon receipt of such information, the Central Office shall verify whether an investigation has
not already been initiated by the European Public Prosecutor's Office. If an investigation in
respect of the same offence had not already been initiated, the Permanent Chamber may,
taking into account the criteria set out in paragraph 3, allocatessign the case to a European
Delegated Prosecutor with-erigin in another Member State, which according to its law weuld
havehas jurisdiction in the case. If an investigation in respect of the same offence has already
been initiated by the European Public Prosecutor's Office, the competent Permanent Chamber
shall, after consultation with the European Prosecutors and/or European Delegated
Prosecutors concerned and taking into account the criteria set out in paragraph 3 of this

Article, allocate the case in accordance with Article 12(1).

A case shall in principle be handled by a European Delegated Prosecutor from the Member
State where the focus of the criminal activity is or, if several connected offences within the
competence of the Office have been committed, the Member State where the bulk of the
offences has been committed. When allocating a case in accordance with paragraph 2 of this
Article, the Permanent Chamber may deviate from that principle on sufficiently justified
grounds, taking into account in particular the following criteria, in order of priority:

(@) the place where the accused person has his/her habitual residence;
(b) the nationality of the accused person;
(c) the place where the direct victim has its seat.

In the course of an investigation and until a decision to prosecute in accordance with Article
27 is taken, the Permanent Chamber directing meniteringa case concerning more than one
Member State may, after consultation with the European Prosecutors and/or European
Delegated Prosecutors concerned, decide to reallocate a case to a European Delegated
Prosecutor in another Member State if such reallocation is in the interest of the efficiency of
investigations and in accordance with the general criteria for the choice of competent
European Delegated Prosecutor set out in paragraph 3 in this Article.
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Article 21a

Right of evocation and transfer of proceedings to the European Public Prosecutor’s Office

1. When a judicial authority or a law enforcement authority of a Member State exercises a
competence in respect of an offence referred to in Article 17 or 18, it shall without delay
inform the European Public Prosecutor’s Office so that the latter may decide whether to
exercise its right of evocation. The European Public Prosecutor’s Office shall take its decision
as soon as possible.-but The decision shall be taken no later than [14] days after having
received the information from the national authority, unless the European Chief Prosecutor in
a specific case takes a reasoned decision to prolong the time frame of [14 days] with a
maximum of [14 days]. During this timeperiod the national authority shall refrain from taking
any decision under national law which may have the effect of precluding the European Public
Prosecutor’s Office from exercising its right of evocation. Fhe-Member-States”judicial-and

2.  If the European Public Prosecutor’s Office is informed in accordance with paragraph lor
becomes otherwise aware of the fact that an investigation in respect of the same case is
already undertaken by the judicial or law enforcement authorities of a Member State, the
European Public Prosecutor’s Office shall, where appropriate, consult with these authorities
and shall thereafter decide** whether to open its own investigation by exercising its right of
evocation.

“ Some Member States would indicate certain conditions under which such a decision could

be taken. It has also been suggested that it should be indicated who within the European
Public Prosecutor's Office should be entitled to take such decisions. Others have strongly
opposed any condition to the right of evocation; some have suggested that the national
competence should only be exercised when EPPO has taken a formal decision not to use its
own competence.
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Where the European Public Prosecutor's Office exercises its competence, the competent
authorities of the Member States shall transfer the proceedings to the Office and refrain from
carrying out further acts of investigation in respect of the same offence except when acting

on behalf of the European Public Prosecutor’s Office in accordance with Article 23.

3. Where a criminal offence caused or is likely to cause damage to the Union's financial
interests of less than EUR 10 000, the European Public Prosecutor’s Office shall refrain
from exercising its right of evocationeempetence, unless
(a) a case has repercussions at Union level® which require an investigation to be conducted
by the Office, or
(b) a case has been opened following suspicions that an offence has been committed by
officials and other servants of the European Union, or members of the Institutions®.

The Office may consult relevant national authorities in view of establishing whether the
criteria of the cases defined in (a) and (b) in this provision are fulfilled.

4. The European Public Prosecutor’s Office may exercise the right of evocation at any time
during the investigation. Where the Office, after having been duly informed by the national
authorities in accordance with paragraph 1 in this Article, has refrained from exercising its
right of evocation, the competent judicial or law enforcement authority shall at any time in
the course of the proceedings inform the Office of any new facts which could give the Office
reasons to reconsider its previous decision.

5. In case of an ancillary competence in accordance with Article 18, the European Public
Prosecutor’s Office ear-may exercise its right of evocation in accordance with the conditions
for the exercise of the said competence set out in the said Article.

45 Some delegations request that a definition of this concept shall be introduced.

46 A few delegations have questioned whether these cases always need to be handled by the
Office. Many delegations would like to see a definition or explanation of the concept of
"repercussions at Union level™ included in the text.
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6. The right of evocation in accordance with this Article may be exercised by a European
Delegated Prosecutor from any Member State, whose judicial or law enforcement authorities
have initiated an own investigation in respect of an offence in accordance with Articles 17 or
18. Article 21(2), (3) and (4) shall will-apply when the right of evocation is exercised. When
taking a decision to allocatessigr the case to a European Delegated Prosecutor from another
Member State, the Permanent Chamber shall take due account of the current state of the
investigations. Where a European Delegated Prosecutor, who has received the information
in accordance with paragraph 1 of this Article considers not to exercise the right of
evocation, he/she shall inform the competent European Prosecutor and await his/her

instructions.

Article 22%
Urgent measures

The competent national authorities shall take any urgent measures necessary to ensure effective
investigation and prosecution with regard to an offence within the competence of the European
Public Prosecutor’s Office. If the European Public Prosecutor's Office decides to initiate the
investigation or to exercise the right of evocation, it shall confirm, if possible within [48 hours]
from the initiation of the investigations, the measures taken by the national authorities, even if such

measures have been undertaken and executed under rules other than those of this Regulation.

“” The added value of the provision has been questioned by a few delegations.
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Article 23
Conducting the investigation*®

The European Delegated Prosecutor handling the case in accordance with Article 12(1)2%
may, in accordance with national law, either undertake the investigation measures on his/her
own or instruct the competent law enforcement authorities in the Member State where he/she
is located. These authorities shall, in accordance with national law, ensure that all instructions
from the European Public Prosecutor's Office, coming through the competent European
Delegated Prosecutor, are followed and undertake the investigation measures allocatssigned to
them. The European Delegated Prosecutor shall regularly report on significant developments

to the Permanent Chamber, through the competent European Prosecutor.

In cross-border cases, where investigation measures need to be executed in another Member
State, the European Delegated Prosecutor handling the case in accordance with Article 21
shall act in cooperation with the European Delegated Prosecutor where the investigation
measure needs to be carried out in accordance with Article 26a.

At any time during the investigations, the competent national authorities shall take urgent
measures necessary to ensure effective investigations even where not specifically acting under
an instruction given by the competent European Delegated Prosecutor. The national
authorities shall without delay inform the European Delegated Prosecutor of the urgent

measures taken.

48

A general rule on the responsibility of the EDP's as regards the conduct of investigations can
be found in Art 12(1). Some delegations have requested that chain of command, according to
which EP's always are those instructing EDP's from their own state shall be mentioned
explicitly in this provision.
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The competent European Prosecutor may - with the approval of that Permanent Chamber - in
exceptional cases take the decision to conduct the investigation himself/herself, if this appears
necessary in the interest of the efficiency of the investigations or prosecution on the grounds

of one or more of the following criteria®:

a)  the seriousness of the offence, in particular in view of its possible repercussions on

Union level;
b)  when the investigation concerns Members of the institutions of the European Union;

c)  when the competent European Delegated Prosecutor in the Member State cannot

perform the investigation or prosecution.

When a European Prosecutor decides to conduct the investigation himself/herself, he/she will

have all the powers of a European Delegated Prosecutor in accordance with national law.

The European Delegated Prosecutors concerned by the case shall be informed without delay

of any decision taken under this paragraph.

Investigations carried out under the authority of the European Public Prosecutor’s Office shall
be protected by the rules concerning professional secrecy under the applicable Union
legislation. Authorities participating in the investigations of the European Public Prosecutor’s
Office are also bound to respect professional secrecy as provided under the applicable

national law.

49

A number of delegations oppose that a European Prosecutor should have any right to take
over the conduct of investigations, and argue that it is sufficient that they have the right to
supervise and instruct. Some have also suggested that the provision should be more flexible.
Many delegations have criticised the wording of the criteria in this provision and asked for
better clarity. The Presidency considers that the whole provision will be developed further in
detail, in particular as regards applicable national law and judicial review.
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Article 24

Lifting privileges or immunities

1. Where the investigations of the European Public Prosecutor’s Office involve persons
protected by privileges or immunities under national law, and such privilege or immunity
presents an obstacle to a specific investigation being conducted, the European Chief
Prosecutor shall make a reasoned written request for its lifting in accordance with the

procedures laid down by that national law.

2. Where the investigations of the European Public Prosecutor’s Office involve persons
protected by privileges or immunities under the law of the European Union, in particular the
Protocol on the privileges and immunities of the European Union, and such privilege or
immunity presents an obstacle to a specific investigation being conducted, the European Chief
Prosecutor shall make a reasoned written request for its lifting in accordance with the

procedures laid down by Union law.

%0 A number of delegations have suggested that this request should rather be made by

European Delegated Prosecutors.
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SECTION 2

INVESTIGATION MEASURES

Article 25

The European Public Prosecutor's Office's authority to investigate

The European Delegated Prosecutor handling the case shall be entitled to order the same

types of investigative measures in his/her Member State which are available to

investigators/prosecutors according to national law in similar national cases. In addition to
the conditions set out in national law, such measures may only be ordered where there are
reasonable grounds to believe that the specific investigation measure in question might
provide information or evidence useful to the investigation, and where there is no less

intrusive measure available which could achieve the same objective.

Where the European Delegated Prosecutor handling the case, or a competent authority

acting on his/her instructions in accordance with Article 23(1), undertakes investigative

measures, the law of the Member State in which the measures are undertaken shall apply.

Article 26

Investigation measures™

Where the offence subject to the investigation would cause or is likely to cause a damage of

[100,000] EUR or more, Member States shall ensure that the following investigative measures are

also available under their laws to the European Public Prosecutor’s Office:

a)  search any premises, land, means of transport, private home, clothes and any other personal
property or computer system, and any conservatory measures necessary to preserve their
integrity or to avoid the loss or contamination of evidence;

o There are many diverging views on the content of this provision. This text is an attempt by
the Presidency to reconcile as many as possible of the views expressed by delegations. A
recital similar to recital 10 in the EIO Directive will give an explanation of the term
"available" in the first paragraph.
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b)

d)

obtain the production of any relevant object or document, or of stored computer data,
including traffic data and banking account data, encrypted or decrypted, either in original or

in some other specified form;

freeze instrumentalities or proceeds of crime, including freezing of assets, which are expected
to be subject to confiscation by the trial court and there is reason to believe that the owner,

possessor or controller will seek to frustrate the judgement ordering confiscation;

freeze future financial transactions, by ordering any financial or credit institution to refrain
from carrying out any financial transaction involving any specified account or accounts held

or controlled by the suspected person;

intercept electronic communications to and from the suspected person, on any electronic

communication connection that the suspected person is using.

Article 26a%

Cross-border investigations

The European Delegated Prosecutors shall assist each other in cross-border cases. Where an
investigation measure needs to be undertaken in a Member State other than the Member State
of the European Delegated Prosecutor handling the case, the latter (“handling European
Delegated Prosecutor’) shall notify the European Delegated Prosecutor located in the Member
State where that investigation measure needs to be carried out (“assisting European Delegated
Prosecutor™).

The handling European Delegated Prosecutor may notify any investigation measure in his or
her competence in accordance with this Regulation or with national law of the Member State
where he or she is located. The adoption and justification of such measures shall be governed
by the law of the Member States of the handling European Delegated Prosecutor. The
enforcement of such measures conditions, modalities and procedures for taking such measures
shall be governed by the law of the Member State of the assisting European Delegated

Prosecutor.

52

There are many diverging views on the content of this provision. This text is an attempt by
the Presidency to reconcile as many as possible of the views expressed by delegations.
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Where this-Regulation-er the law of the Member State of the handling European Delegated
Prosecutor requires a judicial authorisation for the measure in question, that European
Delegated Prosecutor shall obtain the authorisation according to national law and/or in
accordance with special procedural requirements provided for by the law of the Member State
of the handling European Delegated Prosecutor.

The notification shall set out, in particular, a description of the investigative measures(s)
needed, including the evidence to be obtained, and where necessary any specific formalities
that have to be complied with, a description of the facts and the legal qualification of the
criminal act which is the subject of the investigation. The request may call for the measure to

be undertaken within a given time.

Where the law of the Member State of the assisting European Delegated Prosecutor requires
judicial authorisation for a particular investigative measure, the said European Delegated
Prosecutor shall seek such authorisation. The authorisation may only be refused if the

measures are contrary to fundamental principles of law of the assisting State.

The assisting European Delegated Prosecutor shall undertake the notified measure, or another
investigative measure that would achieve the same result, or ask the competent national

authority to do so.
Where the assisting European Delegated Prosecutor considers that:
a)  the notification is incomplete or contains a manifest relevant error,

b)  the measure cannot be undertaken within the time limit set out in the notification for

justified and objective reasons,
c) aless intrusive measure would achieve the same results as the measure requested, or

d) the notified measure does not exist or would not be available in a similar domestic case

under the law of his or her Member State,

he or she shall consult with the handling European Delegated Prosecutor in order to resolve
the matter bilaterally. This consultation shall take no longer than [5] working days.
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8.  If the European Delegated Prosecutors cannot resolve the matter and the request is
maintained, the matter shall be referred to the competent Permanent Chamber. The same
applies where the notified measure is not undertaken within the time limit set out in the

notification or within a reasonable time.

9.  The competent Permanent Chamber shall decide without undue delay whether and by when
the measure needed, or a substitute measure, shall be undertaken by the assisting European
Delegated Prosecutor, and communicate this decision through the competent European

Prosecutor.

Article 26b

Pre-trial arrest and cross-border surrender

1.  The European Public Prosecutor’s Office may request from the competent judicial authority

the arrest or pre-trial detention of the suspected person in accordance with national law.

2. Where the arrest and surrender of a person who is not present in the Member State in which
the European Delegated Prosecutor handling the case is located, is necessary, the latter shall
request, for the purpose of conducting a criminal prosecution, the competent authority of that
Member State to issue a European Arrest Warrant in accordance with Council Framework
Decision 2002/584/JHA on the European arrest warrant and the surrender procedures between

Member States.

SECTION 3

TERMINATION OF THE INVESTIGATION AND POWERS OF PROSECUTION

Article 27°°

Prosecution before national courts

>3 It has suggested that a new Article with an enumeration of the decisions that the Office can

take to terminate an investigation are indicated should be introduced before this provision.
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2. When the competent European Delegated Prosecutor considers the investigation to be
completed, he/she shall submit a summary of the case with, where applicable, a draft
indictment and the list of evidence®* to the competent European Prosecutor and Permanent
Chamber for review. Where it does not instruct to dismiss the case pursuant to Article 28,
the Permanent Chamber, acting through the competent European Prosecutor, shall instruct
the European Delegated Prosecutor to bring the case before the competent national court
with an indictment, or refer it back for further investigations. If the European Delegated
Prosecutor has not received any instruction in this sense within [x working days], it may

decide to bring the case to the competent national Court on its proper initiative.

3. The competent Permanent Chamber shall determine, in close consultation with the
European Delegated Prosecutor submitting the case and bearing in mind the proper
administration of justice, the Member State in which the prosecution shall be brought. The
Permanent Chamber shall in principle bring the prosecution in the Member State of the
European Delegated Prosecutor allocatsstgred the case in accordance with Article 21(2).
The Chamber may determine another Member State if there are sufficiently justified
grounds related to the criteria for determining the competent European Delegated
Prosecutor in Article 21 (2) and (3)*°.

4. The competent national court is determined on the basis of national law.

5. Where necessary for the purposes of recovery, administrative follow-up or monitoring, the
Central Office shall notify the competent national authorities, the interested persons and
the relevant Union institutions, bodies, agencies of the decision taken by the European

Public Prosecutor's Office in accordance with this Regulation.
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. A number of delegations would prefer the deletion of the words "and the list of evidence"

Many have called for specific rules on judicial review of the decision on jurisdiction of trial.

6318/1/15 REV 1 mp/ab 41
ANLAGE DG D 2B DE

www.parlament.gv.at


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=57986&code1=RAT&code2=&gruppen=Link:6318/1/15;Nr:6318;Rev:1;Year:15;Rev2:1&comp=6318%7C2015%7C

Article 28

Dismissal of the case

The competent Permanent Chamber shall, on proposal from the European Delegated
Prosecutor, dismiss the case against a person where prosecution has become impossible on
account of any of the following grounds®:

a) death of the suspected person;

b) amnesty granted in the state which has jurisdiction in the case;
c) immunity granted to the suspect, unless it has been lifted.

d) expiry of the national statutory limitation®’ to prosecute;

e) the suspected person has already been finally acquitted or convicted of the same facts
within the Union or the case has been dealt with in accordance with Article 29;

f) lack of relevant evidence.

A decision in accordance with paragraph 1 shall not bar further investigations on the basis of
new facts, which could not have been known to the European Public Prosecutor’s Office at
the time of the decision and which became known hereafter and before expiry of applicable

statutory limitations in all Member States where the case can be brought to judgment.
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Delegations have made a number of suggestions as regards the grounds. A criterion
regarding permanently deranged persons has been called for, and a link to the prescription
rules has also been asked for.

The question under which national law this should be assessed in cross-border cases has
been raised.
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Where a case has been finathy-dismissed, the Central Office shall officially notify the
competent national law enforcement and judicial authorities and shall inform the relevant
Union institutions, bodies and agencies, as well as the injured party, thereof.>® The cases

dismissed may also be referred to OLAF or to competent national administrative or judicial

authorities for recovery, other administrative follow-up or monitoring.

Where an investigation initiated by the European Public Prosecutor’s Office reveals that the
conduct subject to investigation constitutes a criminal offence, which is not within its
competence, the European Public Prosecutor’s Office shall refer the case without delay to

the competent national law enforcement and judicial authorities.
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proviston—A number of delegations have alse-requested that a more detailed rule on ne bis in
idem should be inserted in this Article.
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