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COUNCIL OF Brussels, 31 May 2010
THE EUROPEAN UNION

10408/10

RESTREI

OUTCOME OF PROCEEDINGS

of : Permanent Representatives Commi

on : 27 May 2010
No. prev. doc. : 10206/10 FREMP 21 JAI 474 COSCE 11 RESTREINT UE
Subject : Draft Council Decision auth mmission to negotiate the Accession

Agreement of the European
of Human Rights and F

the European Convention for the protection
eedoms (ECHR)

The Permanent Representatives Committee on 27.5.2010 to examine the above mentioned draft
Council Decision on the basis of m 0207/10FREMP 22 JAI 475 COHOM 136 COSCE 12
and 10206/10 FREMP 21 JAl474 EOHOM 135 COSCE 11 RESTREINT UE.

The text of the draft Co
discussions in the Co

n and the negotiating directives thereto, as they arose from the
e'set out respectively in Annex | and Annex Il to this Outcome of
proceedings. Modificatio h regard to document 10206/10 FREMP 21 JAI 474 COHOM 135
COSCE 11 RESTREINT UE are highlighted by bold. Deletions are highlighted by [...].
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Draft Council declarations with regard to Paragraphs 10 and 11 of the negotiating directives are set

out in Annex Il to this Outcome of proceedings

The UK delegation reiterated its general scrutiny reservation, while the DK delegation lodged a

Parliamentary scrutiny reservation.
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ANNEX |

draft
COUNCIL DECISION

authorising [...] the negotiation of the Accession Agreement of the European Union to the
European Convention for the protection of Human Rights and Fundamental Freedoms

THE COUNCIL OF THE EUROPEAN UNION, %:
Having regard to Art 6 TEU and Protocol N° 8 related th\éQ\

Having regard to the Recommendation from the C%
Convention for the Protection of Human

Whereas the European Union shall accede to t
Rights and Fundamental Freedoms (ECH

HAS DECIDED AS FOLLOWS: V
Article 1 g

The opening of negotiation the European Union in order to agree with the Contracting
Parties to the European on for the protection of Human Rights and Fundamental Freedoms

to the accession of th hion to that Convention is authorised.
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Article 2

The Commission is nominated as the Union negotiator.

Article 3

The Commission shall conduct the negotiations in consultation with the Working Party on
Fundamental Rights, Citizens Rights and Free Movement of Persons, as the special committee
appointed by the Council, in accordance with Article 218 (4) TFEU .The Commission shall report
regularly to the special committee on the progress of the negotiations and shall forward all

negotiating documents without delay to this special committee.
Article 4
The negotiations shall be carried out in accordance with the i\ ectives set out in the

IFMember States are also Contracting

Annex.

Article 5

In view of the special situation resulting from the f
Parties to the ECHR, Member States present a ons shall, in accordance with Article 4
(3) TEU, in full mutual respect support the Uni iator in carrying out the tasks following

from the Treaties.

Article 6
This Decision enters into force u@ ion.

Article 7

This Decision is addr ommission
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ANNEX 11

Negotiating directives

General Principles

1. The Union should negotiate an accession agreement to be concluded with the Contracting Parties
to the European Convention for the protection of Human Rights and Fundamental Freedoms. The
agreement should contain provisions that provide legal certainty as to how the ECHR will operate
in the specific case of the European Union as a distinct legal entity AzeSted with autonomous powers

next to all its Member States.

The negotiations will be conducted in conformity with Arti€le 6 TEW and Protocol No 8 relating to
Article 6 TEU.

Within the framework fixed by primary law, the accession should be governed by the following five
basic principles, which should be reflected, whére'necessary, in the Accession Treaty:

a)  accession will neither affect the competenees‘of the Union nor the powers of its institutions,
bodies, offices or agencies; special regard should be given to the division of competences between
the EU and its Member States and to thexcomipetence of the Court of Justice of the EU as well as to
preservation of Union law and its unique legal system (principle of neutrality regarding Union

powers);

b)  the substantive and procedural features of the system of the ECHR should be preserved also
with respect to the Union'to the largest extent possible compatible with the principles referred to
under a) and c) — e) (principle of preservation of the ECHR system). Where special rules are
deemed necessary by the European Union, it should be ensured that they shall not alter the essential
nature of the system of the Convention.
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c)  accession should not affect the obligations of Member State under the ECHR and the
protocols thereto, nor reservations or derogations made by them thereto (principle of neutrality

regarding Member States' obligations);

d) the CoE bodies applying the ECHR, namely the Strasbourg Court and the Committee of
Ministers should not be called upon to interpret — even implicitly or incidentally —Union law and in
particular its rules regarding the powers of the institutions and bodies of the Union and regarding
the content and scope of Member States' obligations under Union law (principle of autonomous

interpretation of Union law);

e)  the Union should be allowed to participate in the Strasbourg Court as well as in the other CoE
bodies - to the extent that their activities are linked to the purpese, of the Strasbourg Court - on an

equal footing with other Contracting parties to the ECHR (principleof equal footing);

Before the negotiations have been concluded, the Union should'decide whether it would be

necessary to accompany the accession by any reservations or'declarations of the Union.

2. The negotiations should ensure that the Union sheuld be liable for violations of the ECHR by
failing to adopt an act or measure only to the extent that its system of competences would have

allowed for the adoption of the act or.measure at issue.

3. The negotiations should epsure that.the accession agreement creates obligations under the ECHR
and, as the case may be, undenthe Rrotocols to which the Union may accede, only with regard to
acts and measures adopted-by. institutions, bodies, offices or agencies of the Union.

The negotiations will ensure that the accession is without prejudice to Article 275 TFEU.
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4. The negotiations should ensure that it be clarified that terms used in the Convention which cannot
literally be applied with regard to the Union as a Contracting Party to the ECHR, must be
understood as referring, as the case may be mutatis mutandis, also to the Union as a Contracting

Party.

Scope of accession

5. The negotiations should ensure that the Union may accede to any of the existing or future
Protocols to the ECHR and that the substantive provisions of the accession agreement shall also
apply in relation to those Protocols to which the Union will accede i thexfuture. In the negotiations,
the Union shall indicate to the Contracting Parties to the European Canvention for the protection of
Human Rights and Fundamental Freedoms that it will at a first'stage aecede, in accordance with
Article 218 TFEU, only to those protocols which all Member Stateshave ratified.

Union Participation in the bodies of the Convention

6. As a distinct Contracting Party the European‘Union should receive the right to a judge, to be
selected from three candidates who are proposedby the European Union. The judge should have the

same status and duties as those of the other.Cantracting Parties to the ECHR.

7. An appropriate number of membersiof, thesEuropean Parliament should be allowed to participate
in sessions of the Parliamentary Assembly:when the latter exercises functions related to the
application of the ECHR, espéciallyathe election of all judges under Article 22 of the ECHR.
Adaptations of the internal rules of the organs of the Council of Europe should be raised, where
necessary, in order to guarantee appropriate participation of the Union in the selection procedures

for judges.

8. The Union should be allowed to participate with a right to vote in the meetings of the Committee
of Ministers of the Council of Europe when the latter exercises its role in relation to the ECHR.

10408/10 IS/np 7
ANNEX 11 DG H 2B RESTREINT UE EN

www.parlament.gv.at


http://www.parlament.gv.at/pls/portal/le.link?gp=XXV&ityp=EU&inr=67348&code1=RAT&code2=&gruppen=Link:10408/10;Nr:10408;Year:10&comp=10408%7C2010%7C

RESTREINT UE

Financial issues

9. Any financial contribution by the Union to ECHR related expenditure (covering the operating
costs of the European Court of Human Rights and costs related to the Committee of Ministers'
activities to which the Unions participates) should take the form of a fixed amount, calculated
according to a pre-established formula® which should be proportionate to the extent of EU
participation in the ECHR organs.

Issues related to the procedure before the European Court of Human Rights

10. a) The negotiations should ensure that proceedings brought by hon=-Member States and
individual applications properly involve Member States and/orithe Unien; as appropriate.

b) The Union should have the right to join the proceedin@s brought against a Member State as a co-
respondent, enjoying full rights as party to the proceedings, by notifying the European Court of
Human Rights of the existence of an intrinsic link betweenithe alleged violation of the ECHR and a

provision of Union law, giving its reasons on theexistenee of such link.

c) Likewise, Member States should have the right te-join the proceedings brought against the
Union as co-respondents, equally enjoying full rights as parties to the proceedings, by notifying the
European Court of Human Rights the‘existenee of an intrinsic link between the alleged violation of
the ECHR and the TEU, TFEU ar any other provision having the same legal value or where
appropriate, the national lawrofMember States or the Member States concerned, giving their

reasons on the existence of'sueh link..

Some delegations expressed their concerns about this paragraph and indicated that it should
be examined in depth. The financial impact of the accession process for the Union, in terms of
human and other resources, should be assessed in the course of the negotiations. The
Presidency proposes that the Council, at the adoption of the Decision on the Negotiating
directives makes a declaration, inviting the Commission to provide information on the
possible budgetary consequences of the Accession.
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d) Such mechanism should ensure that the distribution of competences between the Member States
and the Union remains unaffected and that the Union and its Member States should be able, within

their respective competences, to defend the compatibility of the act complained of with the ECHR.

11. The negotiations should ensure that the [...] internal control by the ECJ, in accordance with
primary law, is respected also in cases where the conformity with the ECHR of an act of an
institution, body, office or agency of the Union is at stake in a case brought before the European
Court of Human Rights but the ECJ has not had the opportunity to rule on the compatibility of that
act with fundamental rights defined at the level of the Union.

Any such procedural means, allowing the ECJ to assess the compatibilitysof such act with
fundamental rights, should be meant to safeguard the subsidiarynature’ of'the procedure before the
European Court of Human Rights and should not result in cauSing undue delays in such procedure.

12. The negotiations should ensure that Article 35(2)(b)ECHR is without prejudice to the
possibility for an individual to bring an application befere'the Strasbourg Court after having sought
redress before the Union judicature and that Article’ 55 ECHR"is without prejudice to the means of
redress in disputes among Member States and betweenember States and Union institutions or
bodies before the ECJ and, in particular, to Article'344TFEU.

Final clause

13. The agreement must provide for acceptance by the European Union so that it will only enter into
force after the Council, after gbtaining consent of the European Parliament, has taken a unanimous
decision concluding the agreement and after having received the approval by the Member States in

accordance with their respective constitutional requirements as set out in Article 218(8) TFEU.
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ANNEX 11

Draft declaration of the Council with regard to paragraph 10 of the negotiating directives

to be adopted simultaneously to the adoption of the Council decision authorizing the opening

of neqotiations for the accession of the EU to the ECHR

In parallel with the negotiations in view of the agreement for the accession of the EU to the ECHR,
the Council will discuss binding internal rules setting up a co-respondent mechanism as envisaged

in paragraph 10 of the Negotiating Directives.

These rules should determine in which cases the mechanism would be triggered (e.g., when the
alleged act presents an intrinsic link with primary or secondary. Law:.of the EU), the modalities of its
application and representation of the co-respondents beforg'the ECtHR: They should also determine
the obligations or duties which apply to the EU and the /Member States in respect of each other
during the proceedings and should deal as well with the exeeution of judgments of the ECtHR
finding a violation of the Convention by an act of EUgdaw, especially with the modalities of
repartition [allocation / division] of the responsibtlity bétween the EU and the Member States.

If necessary, the internal rules should establish a‘jprocedure for settling disagreements between the
European Union and its Member States arising in, respect to the application of the co-respondent

mechanism.

The abovementioned rules shall be 1n any‘case adopted unanimously before the conclusion of the
accession agreement of the EJ to'the ECHR.

Draft Council declafation with regard to paragraph 11 of the negotiating directives, to be

inserted in the minutes of the Council which will adopt the draft Council Decision

"At the same time, the Council will adopt unanimously, legally binding internal rules on the prior
involvement of the ECJ in assessing the compatibility of an act of an institution, body, office or
agency of the Union with fundamental rights as defined at the level of the Union as set out in
paragraph 11 of the negotiating directives.

Any mechanism adopted accordingly shall be compatible with the existing Treaties."
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