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1. SUMMARY

In the 2013 Report on the protection of the European Union's financial interests, the
Commission made certain recommendations to the Member States. The Commission has
followed up on the implementation of these recommendations by the Member States as part of
the 2014 reporting exercise.

2. CONCLUSIONS AND RECOMMENDATIONS

As the mandate of the 2010-2014 Commission has now come to an end, it is worth taking
retrospective look at the most significant initiatives undertaken and the results achieved in
2014, and the four years previous, regarding the protection of the EU’s financial interests and
the fight against fraud.

2.1. An unprecedented set of anti-fraud measures

Unprecedented legal and administrative measures were taken and unparalleled proposals were
made, which profoundly impacted upon how the Commission and the Member States
approach protecting the EU’s financial interests from fraud and other illegal activities.

2.1.1. The beginning of the road: CAFS

In 2011, the Commission adopted its multiannual Anti-Fraud Strategy (CAFS). Initially
addressed to the Commission services, the Strategy was pivotal in raising fraud awareness and
bringing the issues of fraud detection and prevention into the spotlight.

The Strategy led to Commission services and EU agencies adopting sectoral anti-fraud
strategies. The addition of anti-fraud provisions to the new legal framework for spending
programmes in 2014-2020 was also a significant achievement.

The actions implemented in the framework of the Strategy have increased the Commission’s
and national authorities’ awareness and capabilities.

2.1.2.  The reform of the European Anti-Fraud Office

In 2012, the European Anti-Fraud Office carried out an extensive reorganisation to step up
efficiency in its investigative process and streamline governance and policy actions.

The adoption of Regulation (EU) No 883/2013 provided an improved legal framework which
strengthens the rights of the persons concerned by an OLAF investigation, and also enhances
the necessary cooperation with Member States through the appointment of the AFCOS.

Recommendation 1:

The four Member States who have not yet designated AFCOS are invited to do so by the
end of 2014.

While seventeen Member States' reported no new information since the report of 2013,
Ireland, Denmark, Greece, Finland, Spain, Sweden, Luxembourg and the UK designated their
countries' AFCOS in 2014. The four Member States explicitly invited by the Commission to
designate their AFCOS in 2014 did so. All but one Member State AFCOS were established
with coordinative, rather than investigative powers. The UK AFCOS has both administrative

! Belgium, Bulgaria, Czech Republic, Denmark, Germany, Estonia, Italy, Cyprus, Lithuania,

Hungary, Malta, Netherlands, Austria, Poland, Portugal, Slovenia, Slovakia
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and investigative powers. Spain highlighted its intention to establish an Advisory Council,
which will bring together all Spanish authorities involved in managing EU funds and will
assist the AFCOS in its functions.

While many Member States had already established an AFCOS before 2014, some provided
updated information on the main tasks and responsibilities of their designated AFCOS in this
reporting period. In this regard,;

e France informed OLAF of the improved online communication strategy of their
AFCOS.

e Croatia reported that in March 2013, in an effort to strengthen the administrative
capacities of the AFCOS (SCIF), SCIF employees visited the Bulgarian AFCOS with
the aim of familiarising its employees with the functioning of an AFCOS in another
Member State.

e Latvia introduced a regulation to strengthen the AFCOS, which now includes a
representative of the State Audit Office.

e Romania stated that there are bilateral talks taking place at present with OLAF on the
renewal of the Cooperation Agreement between the two institutions.

2.1.3.  Measures to fight fraud and corruption in public procurement

Public procurement is a 'hot spot' for fraud and corruption. In 2012, the Commission started
to modernise the existing rules to strengthen transparency and their anti-corruption purpose.
In February 2014, three directives were adopted.

In 2013, OLAF presented a study on the ‘Costs of corruption in public procurement’, and in
February 2014 the first EU anti-corruption report was adopted. Both reports contain
recommendations and highlight best practices.

In addition, Member States reported a significant number of legislative and administrative
measures aimed at strengthening work in this area.

Recommendation 2:

Member States are invited to take into account the recommendations included in the
anti-corruption reports and the best practices highlighted there.

Regarding this recommendation, the Member States' replies mainly focussed upon the
transposition of the public procurement directive into national legislation. It would appear that
in 2014, the vast majority of measures taken at Member State level regarding public
procurement involved preparations for the transposition of the directive.

Most Member States® have commenced preparations for the transposition of the package of
public procurement directives into national law, with most undertaking significant national
measures in the last year in order to allow for such transposition. In this regard, 15 Member

Belgium, Bulgaria, Denmark, Germany, Estonia, Ireland, Greece, Spain, France, Italy, Cyprus, Latvia,
Lithuania, Luxembourg, Hungary, Malta, Slovenia, Finland, Sweden.
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States® have either drafted the necessary national legislation that will transpose the package,
or are in the process of doing so. While the deadline for the transposition of the directives is
April 2016, three Member States” foresee the adoption of the aforementioned acts into
national law before the end of 2015.

During the transposition process five Member States® launched consultations; Cyprus, Ireland
and Sweden carried out public consultations, while Slovakia launched an interdepartmental
consultation and Slovenia consulted with the relevant contracting authorities.

Three® Member States established working groups to enable the transposition of the
directives, while Romania and Denmark established committees to do so. Bulgaria adopted a
'special’ strategy for the development of the public procurement sector for the period 2014-
2020.

E-Procurement is already in place in both Portugal and Slovenia.

2.1.4. Sectoral measures: revenue

In order to step up the fight against VAT fraud, a directive was adopted in 2013 to implement
the Quick Reaction Mechanism to deal with massive and sudden VAT fraud. Established in
20107, the Eurofisc network started operational work in 2011 with the progressive
establishment of four working fields and specific risk-analysis projects.

The fight against illicit tobacco products gained momentum. In 2010, the two latest
cooperation agreements with tobacco manufacturers were concluded. In 2011, the
Commission prepared an action plan to fight cigarette and alcohol smuggling along the EU’s
eastern border. In June 2013, a comprehensive EU strategy and an action plan to fight
smuggling and other forms of illicit trade in tobacco products were adopted. At the end of
2013, the Protocol to eliminate the illicit trade in tobacco products appended to the World
Health Organisation’s (WHO'’s) Framework Convention on Tobacco Control (FCTC) was
finalised and signed by the EU.

2.1.5. Sectoral measures: expenditure

In 2013, the main regulatory provisions for the 2014-20 spending programmes were adopted.
For the first time, they contain a specific requirement for national authorities to set up
effective and proportionate anti-fraud measures taking into account the risks identified.

National audit authorities and the Commission will monitor the correct implementation of
such requirements. In addition, guidelines on fraud risk assessments and effective and
proportionate ant-fraud measures were prepared together with the national authorities®.

Belgium, Denmark, Estonia, Greece, France, Italy, Cyprus, Latvia, Lithuania, Hungary, Malta,
Slovenia, Slovakia, Sweden.

Belgium, Denmark, Finland, Sweden.

Ireland, Cyprus, Malta, Slovakia, Sweden.

Latvia, Lithuania, Finland.

Regulation (EU) No 904/2010

In 2013 and 2014

0 N o g b
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Member States will need to respect these to ensure that the EU’s financial interests are
protected against fraud.

Recommendation 3:

The Commission recommends that Member States implement the legal requirements
according to the adopted guidelines.

In 2014, Greece, Malta and Croatia adopted National Anti-Fraud Strategies (NAFS) in
relation to the cohesion policy funds, while Bulgaria and Slovakia adopted NAFS covering
both the revenue and expenditure areas. Romania, Italy and Slovenia began the process of
developing NAFS in 2014. Lithuania put a National Anti-Corruption Programme for 2015-
2025 in place. Denmark developed an Anti-Fraud Action Plan in 2014 and Latvia expressed
that each managing authority will develop an anti-fraud action plan in the future. Finland also
commenced work towards developing a national anti-fraud action plan in 2014.

2.1.6. What lies ahead

Three main legislative proposals have been submitted to the co-legislators in previous years
and are awaiting approval:

@ a directive on the fight against fraud by means of criminal law;
(b) a regulation to set up the European Public Prosecutor’s Office;

(©) the amendment of Regulation (EC) No 515/97 on mutual administrative assistance in
the customs area.

The adoption of these proposals would complement and strengthen the legal framework
shaped in 2009-13. It would strengthen the fight against fraud and would ensure stronger
coordination with and between Member States.

Recommendation 4:

The Commission invites the co-legislators to swiftly complete the legislative work started
and to adopt the pending proposals.

In light of the fact that the three legislative acts have not yet been finalised, and negotiations
are still on-going, many Member States have not yet taken a final position on the acts, and in
many cases no preparations have begun regarding their implementation. Many of the Member
States where preparations have not yet begun highlighted that work will commence on the
adoption of the regulations and the directive when the final texts are agreed.

Several Member States provided information on the actions they have taken in respect of
these proposals:

a) The directive on the fight against fraud:

e Belgium has set up a working party to co-ordinate the Belgian position on the
proposal.
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e Germany adopted a bill in 2015 broadening the criminal liability for corruption by,
and in respect of, EU officials.

e Finland set up a project toward the implementation of the directive in the Ministry of
Justice.

e Bulgaria voiced its support for the proposal.

b) The regulation on the European Public Prosecutor's Office:

e Belgium has set up a working party to co-ordinate the Belgian position on the
proposal.

e The Supreme Public Prosecutor's Office of the Czech Republic has been assessing the
proposed regulation.

e Bulgaria supported the Commission proposal for a regulation for the establishment of
an EPPO.

e Finland has set up a project toward the establishment of the EPPO in the Ministry of
Justice.

e Germany is examining the possible impact of this on national law.

e France recommends that the scope of the European Public Prosecutor's powers be
amended to better limit it to the most serious and significant cases, rather than dealing
with most commonly committed offences, as France's opinion is such that this could
have a negative impact on procedures for identifying and reviewing customs
infringement cases affecting the Union's financial interests.

c¢) The amendment of Regulation (EC) No 515/97 on mutual administrative assistance in the
customs area:

e Hungary noted that the application of this regulation in the national legal system did
not cause any difficulty.

Some Member States also cited participation in the negotiations in the Council and in the
activities of the working groups for drafting the proposals.

2.2. Operational results: a different pace

Although the legislative landscape has changed considerably over the last few years, the
analysis described in section 2.2 of this report shows that the impact of these measures is not
as evident as one might have expected.

The overall trend in detecting and reporting potentially fraudulent irregularities in the last five
years shows a slow decrease (although this reversed since 2012). On the other hand, however,
the number of irregularities not reported as fraudulent has progressively increased. The
decreasing trend is even more evident on the revenue side than it is on the expenditure side.
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2.2.1. Revenue: Quality of information and control strategies

On the revenue side, it is not clear whether the trend is due to a shift towards detecting
irregular cases or to the way in which Member States classify cases. Other possible reasons
could include: the new fraud prevention measures implemented in Member States to identify
vulnerabilities; the possibility of Member States pursuing financial interests without further
investigation of the potential criminal offence; the possibility that Member States’ controls
strategies may need to include more dynamic factors to better adapt to the changing
environment.

Recommendation 5:

In view of the decreasing number of fraud cases reported, the Commission recommends
that Member States review their control strategies to ensure that well-targeted, risk-
based customs controls are in place to make it possible to effectively detect fraudulent
import operations.

Regarding Member States' customs control strategies, nine Member States® improved, or are
in the process of updating, the information systems used in the customs domain, in order to
combat the occurrence of irregularities or fraud in this area.

Furthermore, four Member States °developed and implemented a strategic control plan in the
last year in the customs field, while Denmark and Germany are in the process of developing
such strategies. Finland's Analysis and Intelligence/Fiscal Risk Management is reviewing its
strategy, which will include OWNRES reporting.

Recommendation 6:

Member States should step up work to ensure timely reporting on and updating of fraud
and irregularity cases. To ensure effective monitoring and follow-up, reliable
information on fraud and irregularity cases should be entered in OWNRES.

In this regard, several™* Member States reported that they believe their quality and timeliness
of reporting in OWNRES is sufficient and no new measures are necessary.

However, six Member States*? introduced, or are in the process of introducing, new specific
guidelines, instructions or training on the reporting in OWNRES for those staff members who
use the system.

Furthermore, eight Member States*® developed, or are in the process of developing improved
internal rules and processes which will help to ensure that the data in OWNRES is accurate,
reliable and up-to-date.

Belgium, Bulgaria, Estonia, Greece, Spain, Cyprus, Latvia, Lithuania, Sweden
Croatia, Romania, Slovenia, UK

Czech Republic, Germany, Ireland, Italy, Lithuania, Poland

Denmark, Estonia, Greece, France, Cyprus, Latvia

Belgium, Czech Republic, Cyprus, Hungary, Latvia, Malta, Slovakia, Sweden
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2.2.2. Expenditure: a developing landscape

On the expenditure side, the changes in the number of fraudulent irregularities reported in the
last five years are more difficult to interpret (decreasing over 2009-2011, and then increasing
in the following two years). However, it appears to be linked to the fact that most spending
programmes are multi-annual (structural and rural development funds and pre-accession
assistance).

An unexpected change was observed in 2013 in the agriculture sector, with significantly more
cases of potential fraud detected and reported. However, this could be the result of ad hoc
investigations, and might not be continued in years to come.

The role of managing authorities in fraud detection has grown, in particular since 2012. Their
role should grow further in the coming years, thanks to the recently developed anti-fraud
strategies that will be implemented fully throughout 2014-2020.

Recommendation 7:

The Commission recommends that Member States correctly implement the EU’s anti-
fraud rules, based on carefully prepared and up-to-date fraud risk assessments, and
supported by adequate IT tools that will help to better target checks.

Structured coordination (exchange of data and information) between anti-fraud bodies
and managing authorities has proved to be a best practice and should be implemented in
all Member States.

Regarding structured co-ordination, several Member States described the interaction between
the relevant managing authorities and anti-fraud bodies in detail. In this regard; nine Member
States™ noted the collaboration that takes place between relevant the managing authority and
anti-fraud bodies within the framework of their national AFCOS.

Regarding the IT tools currently in use in the Member States, seven Member States™

described the I.T tools that they are currently in the process of developing, while other
Member States noted™ that they are exploring the possibility of introducing the ARANCHE
risk management tool. The Italian AFCOS is developing a specific IT tool, the Anti-Fraud
Information System (SIAF) in order to help to prevent fraud against the EU's financial
interests. The development is co-funded by OLAF under the Hercule Il program.

Belgium requested that the Belgian AFCOS be given access to IMS.

Fraud detection practices vary greatly between Member States, and the Commission remains
concerned with the low number of potentially fraudulent irregularities reported by some
countries. The Commission will continue its work to raise fraud-awareness and to provide
guidelines to improve the convergence of national systems, in order to protect the EU’s
financial interests against fraud more efficiently.

Recommendation 8

As some Member States report very low numbers of fraudulent irregularities, the
Commission recommends strengthening their work on detecting and/or reporting fraud:

14
15
16

Belgium, Bulgaria, Denmark, Croatia, Italy, Cyprus, Latvia, Malta, Slovakia
Bulgaria, Czech Republic, Greece, Italy, Hungary, Slovakia, Finland
Bulgaria, Spain, Croatia, Cyprus, Netherlands, Slovenia




- in the area of cohesion policy: France, Spain, Ireland, Hungary, Denmark and
the Netherlands;
- in the area of agriculture: Lithuania, the Netherlands, Portugal and Finland.

Denmark, Ireland, Luxembourg and the Netherlands noted that the low level of fraudulent
activities reflects the low level of fraud that actually takes place. Denmark also stated that the
low level of fraud reflects the preventive measures taken nationally against fraudulent
activity.

Regarding the remaining Member States explicitly mentioned in the recommendation in the
area of cohesion policy:

e France set up a 'preventing and combating fraud' working group as part of the European
programme, bringing together coordinating ministries, managing authorities, inspection
bodies and the Association of French Regions.

e Hungary passed the new Government Decree No 272; this legal instrument will enhance
the legal basis for the detection of fraud affecting the budgets of Hungary and the EU.

As regards the remaining Member States explicitly mentioned in the recommendation in the
area of agriculture:

e Lithuania organised seminars, training and traineeships related to fraud prevention
measures, the assessment of fraud risk and the investigation, identification and the
elimination of infringements.

e The Portuguese Agriculture and Fisheries Financing Institute decided to review,
amend and broaden the anti-fraud procedures in place. Portugal also drafted legislation
regarding risk analysis, and the existing provisions on the procedure applicable in
cases of complaints or suspicions of intentional non-compliance were reviewed and
amended. Action was also taken to raise awareness via seminars.

e Finland evaluated the reporting process and guidelines to ensure the detection and
reporting of fraud.

10
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