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From: Presidency 
To: Delegations 
Subject: Letter from Mr Fernand Etgen, President of the "Agriculture and Fisheries" 

Council, to Mr Etienne Schneider, President of the "Competitiveness" 
Council 

  

Delegations will find in ANNEX I a letter from the President of the "Agriculture and Fisheries" 

Council, Mr Fernand Etgen, to the President of the "Competitiveness" Council, Mr Etienne 

Schneider, concerning the outcome of the lunchtime discussion that took place on the occasion of 

the "Agriculture and Fisheries" Council on 22 October 2015 on the impact of a recent decision of 

the European Patent office (EPO) concerning the patentability of plant traits on the plant breeders' 

rights regime (ST 12943/15). 

A translation in English of this letter can be found in ANNEX II. 
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ANNEX II 

  Mr Etienne Schneider 

  President of the  

  COMPETITIVENESS Council 

 

 

       Luxembourg, [date]  

 

Dear President of the Competitiveness Council 

Dear Etienne, 

I am writing to inform you of the outcome of an exchange of views held at the AGRICULTURE Council on 

22 October 2015, regarding the impact on breeders' rights of recent decisions on the patentability of plant 

traits taken by the Enlarged Board of Appeal of the European Patent Office (EPO). 

During the discussion, which took place over lunch, ministers expressed serious concerns about the 

EPO Enlarged Board of Appeal's decisions of 25 March 2015 to patent tomatoes with reduced water content 

(case no G 0002/12) and broccoli with increased glucosinolates (case no G 0002/13) and the worrying 

consequences of these decisions not only for the plant variety rights system and the creation of new plant 

varieties, but also for food production in general. 

Granting patents for plants or plant traits obtained through traditional breeding methods seriously restricts 

breeders' free access to plant genetic resources and thus limits those breeders' rights. 

According to the Community plant variety rights system, as well as the UPOV Convention, the principle of 

'breeder's privilege' allows all breeders to use any variety, whether protected by a plant variety right or not, 

for the creation of new varieties. The EPO's recent decisions on the patentability of plants or parts of plants 

represent a serious challenge to this 'breeder's privilege' and thus restrict the creation of new varieties. 
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During our lunch debate on 22 October 2015, agriculture ministers recognised that plant diversity and free 

access to that diversity are key elements in the breeding of new varieties. 

My colleagues expressed their wish to maintain this free access, and thus the 'breeder's privilege', especially 

since the creation of new varieties is crucial if agriculture is to rise to its major challenges now and in the 

future, and in particular if it is to find sustainable ways of feeding the world's growing population and to 

adapt farming to climate change. 

Moreover, several Member States as well as the European Commission believe that a useful first step would 

be better cooperation between the EPO and the Community Plant Variety Office, in the aim of striking the 

right balance between the patentability of plant traits and plant variety rights. 

Given the significance of this issue for farming and therefore for food security, I would be grateful, Etienne, 

if you could inform the COMPETITIVENESS Council about the conclusions of the AGRICULTURE 

Council's debate on this topic, and start discussing it with your colleagues, since this issue is also closely 

connected to Directive 98/44/EC on the legal protection of biotechnological inventions. 

 Yours sincerely, 

 

 

  Fernand Etgen 

  President of the AGRICULTURE Council 
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