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1. Introduction

Purpose This report provides a source of information for practitioners involved in the
investigation and prosecution of THB for the purpose of labour exploitation. It
elaborates on a number of indicators of ‘labour exploitation’ that have emerged
from national case law. Given that THB is very often a cross-border crime, the
report also highlights best practice in judicial cooperation as identified through the
analysis of Eurojust’s casework.1!

Background In the context of the preparation of Eurojust’s Strategic Meeting on THB, held in The

Hague on 16 and 17 April 2015 (hereinafter Strategic Meeting THB 2015, which

prompted the publication of a comprehensive Outcome Report),2 a questionnaire

on THB was addressed to the national authorities of Member States as well as

Switzerland and Norway (hereinafter THB External Questionnaire). Section A of this

questionnaire was dedicated to THB for the purpose of labour exploitation and

focused on (i) the existence of indicators to establish the labour exploitation
purpose, and (ii) best practice stemming from national prosecuting
experiences. The responses revealed, inter alia, serious challenges in prosecuting

THB for the purpose of labour exploitation as such, especially due to the difficulty in

proving the labour exploitation purpose (Annex to the Outcome Report Strategic

Meeting THB 2015).3

Methodology

and The findings of this report are based on the analysis of (i) 32 judgments from 10

Limitations  Member States and Norway,* referred to Eurojust by national authorities when

replying to the THB External Questionnaire; (ii) 17 cases registered in Eurojust as

THB for labour exploitation; (iii) 29 responses to the THB External Questionnaire;

and (iv) the outcome of the Strategic Meeting THB 2015. The analysis of case law

does not aim to be exhaustive, given that it relies only on decisions referred to

Eurojust in preparation for the Strategic Meeting THB 2015. As well as this, the low

number of THB for labour exploitation cases referred to Eurojust does not allow the

drawing of firm conclusions and can be considered only as illustrations of possible
best practice in judicial cooperation.

Structure
Chapter 2 focuses on the analysis of judgments on THB for the purpose of labour
exploitation. Chapter 3 concerns Eurojust’s casework on the same subject. Chapter
4 recalls the findings of the THB External Questionnaire and Strategic Meeting THB
2015. The final Chapter is dedicated to conclusions. Annex 1 presents the table on
the analysed case law. Annex 2 includes the domestic legal provisions relied upon.

! This report might be taken as complementary to the Study on case law on trafficking for the purpose of labour exploitation
published by the European Commission in October 2015, insofar as it focuses on proving the labour exploitation purpose and
judicial cooperation in relation thereto. See http://ec.europa.eu/anti-trafficking/publications/study-case-law-trafficking-
purpose-labour-exploitation en.

2 Eurojust, Strategic meeting on trafficking in human beings, The Hague, 16-17 April 2015, Outcome Report, available at
http://www.eurojust.europa.eu/Practitioners/operational/THB /Pages/THB-project.aspx.

3 Annex to the outcome report of Eurojust’s Strategic Meeting on THB, 16-17 April 2015, 3-6, available at
http://www.eurojust.europa.eu/Practitioners/operational/THB/Pages/THB-project.aspx.

44 This report might be taken as complementary to UNODC database SHERLOC, which includes several cases on THB. At the
time of writing, there is one common case in this report and SHERLOC. See http://www.unodc.org/cld/index-sherloc-

cld.jspx.
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2. Proving the labour exploitation purpose

2.1 Analysis of selected case law

Purpose This Chapter aims to identify the indicators of labour exploitation as well as to
better understand the interpretation thereof in specific cases. It is based on the
analysis of 32 judgments from 11 countries. Hence, the Chapter should be read
together with Annex [, which provides a summary of the examined national case
law. Annex [ also submits a synopsis of the ruling of the European Court of
Human Rights (ECtHR) in Siliadin v. France since it is often recalled by domestic
courts.

Furthermore, it should be noted that not all countries referring to specific
indicators as identified infra adopted the same interpretations and/or faced the
same difficulties in respect thereof.

Indicators From the analysis it emerged that courts consider the following indicators when
assessing the ‘labour exploitation purpose’ in THB cases:

» Poor living and working conditions (AT, CZ, DK, ES, FI, IT, IE, NL, NO, SE,

UK). To be precise:

e Reduced salaries (or absence thereof) and excessive working hours
(namely requiring night work and during weekends with very little or no
rest periods) are important indicators of labour exploitation.

e Withholding salaries for the alleged purpose of safekeeping or as
penalties for unsatisfactory work is an indicator of labour exploitation.

e The nature and/or intensity of the work shall be evaluated vis-d-vis the
specific conditions of the victim, e.g. tasks that would not present a
particular hardship for an adult man may do so for a child.

e Hygiene and safety conditions are to be taken into account when
assessing the ‘labour exploitation purpose’.

e Ensuring accommodation in the workplace enhances the ability of the
employer to submit victims to excessive periods of work.

e The crime of labour exploitation may be defined as a crime against the
rights of workers. When foreign citizens are concerned, specific
indicators of the crime include recruitment under misleading conditions,
without work permits, or under conditions that would hinder or reduce
labour rights (Annex 1, Decision 651/2006).

e The attempt to escape the scope of application of labour law - e.g.
referring to an internship with no retribution attached - will not
automatically preclude the offence of labour exploitation.

» Coercion5 and limitations on freedom of movement (CZ, DK, ES, FI, IE,
NL, SE, UK). In this regard:

e The fact that a person is not held in absolute deprivation of freedom

(e.g. victims are allowed out of work and residence only under tight

surveillance or under threat of retaliation against themselves or

> Coercion includes threats of punishment, death, and/or bodily or psychological harm as well as actual damage to physical
and/or psychological integrity.
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family/loved ones were they not to return) does not preclude the crime
type of THB for labour exploitation.

e The possibility for the victim to freely travel around the country for
several months tends to suggest the absence of THB.

o The dependence of a victim vis-a-vis the perpetrator (because, e.g., the
former arrived in the country as a child and has since and for several
years lived with the perpetrator) outweighs the apparent freedom of
movement.

» Language limitations (CZ, ES, FJ, [E, NL, SE). Notably:

e The fact that the victim does not speak the language of the country
where he or she ‘works’ and is unable to communicate in any common
language might be an important component of vulnerability that
exploitation depends upon; the consent of the victim bears no weight on
the assessment.

e This vulnerability becomes particularly evident, e.g., when the employee
receives the contract in a language he or she does not understand.

» Seizure of identification documents by or on behalf of the employer

(CZ, ES, FI, NL, NO, SE). In particular:

o Allowing the victim to have access to his or her documents only to make
cash-transfers to the country of origin after which the documents are
again seized by or on behalf of the employer is an indicator of labour
exploitation.

»> Illegal or irregular entry to or residence in the forum state (ES, IE, NL,

SE). In this respect:

o Jllegal immigration® is considered as trafficking when its aim is to
potentially create a situation of exploitation; the actual exploitation of
the victim is not a constitutive element of the offence.

o [llegal immigration of workers and labour exploitation are not crimes
automatically linked: the former is evidenced through the mere
fostering of entry to the country of labour force, regardless of
accomplishing the purpose of labour exploitation (if at all in existence).

e THB for labour exploitation includes managing and facilitating the
travelling of victims, e.g. by providing false residence and work permits
(hence, even if there is no direct involvement in the ‘work relation’), thus
enabling the actual employers with the power to control and manage the
workers.

e Labour exploitation implies employing foreign citizens without a work
permit and on labour conditions that would hinder or reduce labour

rights (Annex 1, Decision 372/2005).

» Bondage debt (ES, FI, NL, SE). Importantly:

o The existence of a debt from the victim towards the perpetrator does
not justify or allow the seizure of identification documents.

» No or limited medical insurance and social security contributions (ES,
IT, NL). Relevantly:

6 In this context, the terminology ‘illegal immigration’ refers to the entry or permanence of foreign nationals in the territory of
a country in breach of that country’s laws regarding the entry, transit and residence of aliens (see, e.g., Council Directive
2002/90/EC defining the infringement of facilitation of unauthorised entry, transit and residence).
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e The non-existence of a labour contract or registration with Social
Security Services unveils the economic loss of the victim and co-related
economic advantage of the perpetrator.

e The infringement in the payment of social contributions (i.e. ‘black
work’) does not suffice to prove the purpose of labour exploitation
without proving that the living and working conditions were abusive.

It is relevant to note that 18 respondents to the THB External Questionnaire
also referred to several of the indicators of labour exploitation mentioned
above. In addition, the importance of the following was highlighted:

» Proving salaries were paid, which might be difficult if payments are made

>

>

in cash;

Assessing the time span of victims’ submission to physical duress and/or
threats;

Considering - where enough evidence of THB for the purpose of labour
exploitation is not available - sanctioning the employer for discrimination
or extortionate work discrimination as well as the plaintiff's opportunity
to claim damages in proceedings relating to such offences.

2.2 Lessons learned

Purpose As noted earlier, given the number of countries encompassed in the analysis
(11), the proposals infra do not aim to be exhaustive. Rather,they are intended
to highlight possible factors to be taken into account by national prosecutors
and judges, where feasible and appropriate, in accordance with the different
legal systems.

Observations The following observations arising from the case law examined might be of
particular assistance to practitioners:

» The question of whether there is exploitation cannot be answered a priori,

but rather depends on the circumstances of the specific case, namely
nature and duration of employment, limitations imposed on the person
concerned and the economic gain of the exploiter. For instance, not paying
national insurance contributions or paying an excessively low salary is not
sufficient per se to prove the ‘labour exploitation purpose’. It is likely
necessary to identify the imposition of abusive conditions that seriously
prejudice the position of one of the contractual parties (rectior, the victim).

When evaluating the circumstances of the case, living standards in the
forum state may offer an important parameter of reference.

The specific circumstances of the case should be assessed with special care
when child victims are at stake, e.g. the fact that the child does/did not
attend school or knew no adult of reference in the destination country
besides the perpetrator is of significance to the assessment of the
vulnerability and dependence of the victim.

The exploitative purpose is grounded on at least one of the following

practices:

e coercion, including threats against oneself, family or loved ones, violence,
misuse of authority arising from the actual state of affairs or abuse of a
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vulnerable position (e.g. mental illness or serious disease);

e poor working terms and conditions;

e dependency, e.g. working to pay off a debt and reliance on the
perpetrator for such things as work, housing and identification
documents;

e the victim is not free or does not reasonably think has the freedom to
escape from the working situation (this includes taking advantage of the
person that entered the country illegally or irregularly and who accepts
the situation of exploitation in the hope of receiving assistance in
obtaining a residence permit; pregnancy; social isolation in the country
of destination; cultural hierarchical references such as deference to caste
systems, and/or extreme poverty in the country of origin).

» The fact that THB for labour (or sexual) exploitation is a crime of intent,

means that the demand for solid evidence is all the more pressing. The
evidence must show that the perpetrator was aware of the specific
circumstances of the victim from which the position of dominance arose or
may be presumed to have arisen. In addition, the perpetrator must have
been aware that as a result of his acts the other person would or could have
been exploited. Importantly, as THB for the purpose of labour (or sexual)
exploitation is an offence of intent, it is irrelevant whether actual
exploitation took place; on the other hand, the actual exploitation might be
considered an aggravating circumstance.

Consent is irrelevant for the assessment of exploitation if the victim
‘accepted’ the situation as a result of deceit, false promises, threats, abuse of
authority or other forms of serious pressure.

The prohibition of labour exploitation applies to all situations whereby
someone provides services on behalf of a third party, regardless of
whether the relationship thus created is legally valid and independent
of the legal status of the victims. The relationship intertwining the
perpetrator and the victim shall present a certain durability and
regularity. In addition, the victim must be in a subordinated position vis-
a-vis the perpetrator and remuneration of the victim shall be a legitimate
expectation.
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3. Judicial cooperation in cases of THB for labour
exploitation

Purpose

This Chapter provides a brief overview of THB for labour exploitation cases
dealt with at Eurojust. The THB Project Team decided to look at all THB cases
classified as labour exploitation, even though, following a more in-depth
analysis, several appeared to deal with a different type of offence (e.g. THB of
minors for pickpocketing; exploitation of workers in illegal professional
cannabis plantations; documents of trafficked persons used for social benefit
fraud). The THB Project Team also decided to focus on the most recent
casework covering 2014 and the first half of 2015. Considering the small
number of THB for labour exploitation cases under scrutiny, the list of
challenges and best practice identified in the casework of Eurojust is not
meant to be exhaustive and comprehensive, but is rather intended to provide
examples.

3.1 Statistics on Eurojust’s casework

Case
Management
System

Statistics

In Eurojust’s Case Management System (CMS), depending on the purpose of
exploitation, THB cases can be registered in three sub-categories: THB for the
purpose of sexual exploitation; THB for the purpose of labour exploitation and
THB for other purposes.

» During the period from 1 January 2014 to 30 June 2015, a total of 106 THB
cases were registered at Eurojust. In 17 of these cases, the crime type THB
for the purpose of labour exploitation was selected in the CMS, thus 16% of
the total amount of THB cases.

» 13 of these 17 cases were bilateral and four multilateral. Only one case was
registered towards Europol.

» The following third States were involved: Bosnia and Herzegovina (two
cases) and Switzerland (one case).

Chart 1 provides an overview of requesting and requested countries in
operational THB for labour exploitation cases registered at Eurojust between
1 January 2014 and 30 June 2015 (countries not shown were not involved as
requesting or requested country during the period in question).
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Chart 1: Requesting and requested countries in operational THB for labour
exploitation cases registered at Eurojust between 1 January 2014 and 30 June
2015
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3.2 Case examples

Case 1:

Joint
Investigation
Team
Involved

countries: FR,

A Bosnian criminal network trafficked underage Bosnian girls who
committed theft, mainly on the Parisian public transport system. The
network made estimated profits of more than EUR 2 million. The proceeds
were used to buy luxury vehicles and properties in Bosnia and Herzegovina
(BiH).

BiH The Prosecution Office in Paris requested Eurojust’s assistance in
coordinating ongoing investigations in France and BiH.

» Two coordination meetings were organised, bringing the involved
authorities together in The Hague and Sarajevo.

> A French-Bosnian joint investigation team (JIT) was set up for the first
time, and received financing from Eurojust.

The JIT was set up to:

» gather evidence and facilitate the exchange of information between
investigative teams to substantiate the links among members of the
criminal organisation involved;

» facilitate the involvement of investigators from one State in the
investigations being pursued by the other;

» synchronize the operation, particularly arrests, to avoid the loss of
information and possible escape of criminals;

» identify the instruments and proceeds of crime;

» use the evidence gathered for the purposes of prosecution and the
restraint and confiscation of the proceeds of crime in France and BiH.
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Case 2:
Competing
EAWs
Involved
countries: BE,
DE, NL

A common action day took place in 2015. Following the action day, victims
were placed in a child reception centre in BiH.

Added value of the coordination meetings:

» Facilitation of information exchange between France and BiH;
» Coordination of operational actions;

» Assistance in the setting up and running of a JIT;

» Avoiding conflicting investigations with other countries.

Added value of the JIT:
» The JIT facilitated effective cooperation and coordination between
French and BiH investigations;
» JIT funding facilitated:
e Covering the costs of real-time interpretation of the intercepts and
translation of telecommunication transcripts and other documents;
e Covering travel/accommodation costs for operational meetings;
e Becoming more reactive to emerging information;
e Identification of the exact location of the main suspects (who moved
around quickly) and planning of a common action day with arrests
and searches.

Eurojust’s JIT funding programme also loaned communication equipment to
the members (laptops, telephones) that ensured a safe means of
communication.

One person was arrested in Belgium on the basis of European Arrest
Warrants (EAWs) from Germany and the Netherlands. Both EAWs were
issued for prosecution, but for different criminal activities (however, a
similar nature of offences and modus operandi).

In Germany, the investigation related to the cultivation of narcotics at an
illegal professional cannabis plantation together with other suspects, and
gang-type trafficking in human beings for the purpose of exploitation of the
workers. In the Netherlands, the investigation also related to the cultivation
of hemp, human smuggling and human trafficking as a result of the
discovery of illegal hemp cultivation.

The Belgian Federal Public Prosecutor’s Office requested Eurojust to
provide an opinion on the priority to be given between, on the one hand, an
EAW issued by a German judicial authority and, on the other, an EAW issued
by a Dutch judicial authority. Both EAWs were issued concerning the same
person, but with regard to different criminal activities.

The Belgian Desk organised a Level Il meeting (internal meeting at Eurojust
with participation of the involved National Desks) to address how this issue
could best be resolved.
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Subsequently, Eurojust issued a Eurojust opinion on concurrent EAWs on

the

basis of Article 16 (2) of the Framework Decision 2002/584/JHA of 13

June on the EAW and Surrender Procedures between Member States.”

The Eurojust Guidelines for deciding on competing EAWs were applied:

>

Date of the EAWSs: the German EAW preceded the Dutch EAW; in

addition, the German criminal investigations were in a much more
advanced stage than in the Netherlands; in Germany, the case was trial
ready while in the Netherlands it was not.

Seriousness of the crime: the facts in Germany were committed on a

larger scale than in the Netherlands.

Position of the victims: several victims and their role were clearly

identified in the German case, whilst their existence and role was much
less clear in the Dutch case.

Therefore, Eurojust’s opinion was that the requested person should be
surrendered first to Germany. Once the German Court reached its verdict,
the requested person should be surrendered by Germany to the Netherlands
on the basis of Article 28 FD EAW.

Following advice from the Federal Public Prosecutor’s Office to the District
Public Prosecutor’s Office, which was based on Eurojust’s opinion, the Court
decided on a surrender of the person to Germany.

3.3 Challenges and best practice

Challenges The challenges in judicial cooperation that needed to be addressed in THB for
labour exploitation cases registered at Eurojust included:

>

>

The need for coordination of investigations/proceedings ongoing in the
involved countries (also in light of the ne bis in idem principle);
Clarification of links to parallel judicial proceedings in the requested
countries;

Identification of competing EAWs;

Difficulties in judicial cooperation and the execution of Letters of
Request (LoRs): no answer was received from the requested authority
or misunderstandings in communication occurred.

Best practice The best practice in judicial cooperation facilitated by Eurojust included:

>

The organisation of coordination meetings at Eurojust to bring
together judicial and law enforcement authorities from the Member
States and third States, allowing for targeted operations and a
coordination of arrests (action day);

The setting up of JITs and JITs funding provided by Eurojust;
Eurojust’s assistance in the facilitation of the execution of LoRs
related to the delivery of summons to witnesses/the hearing of
witnesses/transfer of proceedings;

Prompt exchange of information via Eurojust’s National Desks;
Example: information exchange facilitated by Eurojust in a case where
the subject of a EAW indicated that he had been trafficked to country A,
and sought to use that information as part of a legal argument to resist

7 If two or more Member States have issued European arrest warrants for the same person, the decision on which of the
European arrest warrants shall be executed shall be taken by the executing judicial authority. Art 16, §2 of the FD mentions

that ‘The executing judicial authority may seek the advice of Eurojust when making the choice referred to in paragraph 1.
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extradition by arguing that if he were returned to country B (which
issued the EAW) he would be highly susceptible to being trafficked
again.

In addition, even though this has not yet been requested in a THB for labour
exploitation case, the THB Project Team would like to mention the possibility of
organising coordination centres to coordinate simultaneous operations
among judicial authorities and police. In many coordination meetings, national
authorities reach agreement on conducting joint actions and the setting up of a
coordination centre at Eurojust. Coordination centres provide a unique
opportunity for the real-time exchange of information and centralised
coordination of the simultaneous execution of, inter alia, arrest warrants and
searches and seizures in different States. Coordination centres expedite the
timely transmission of additional information that is urgently needed to
execute such measures as well as newly issued MLA requests.
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4. Findings of the THB external questionnaire and the

THB Strategic Meeting 2015

Purpose

Sources of
indicators

Lessons
learned and
Best practice

This Chapter provides a synopsis of the work carried out in the context of
Eurojust’s THB Project specifically regarding THB for the purpose of labour
exploitation. The outcome of such work made clear the importance of
scrutinising the ‘labour exploitation purpose’ and provided the impetus for this
report. The chapter also provides additional information on possible indicators
of the ‘exploitative purpose’ and best practice in respect thereof.

The THB External Questionnaire consisted of five sections. Section A was
dedicated to the investigation and prosecution of THB for the purpose of
labour exploitation with a view to (i) establishing whether countries have
legislation, guidelines and/or case law determining the indicators for asserting
the ‘labour exploitation purpose’, and (ii) identifying lessons learned from
cases in which prosecution was successful (or unsuccessful) in proving the
labour exploitation purpose. Among the respondents, eight countries indicated
having had very few or no cases thus far on THB for the purpose of labour
exploitation, while seven countries highlighted difficulties in prosecuting such
cases, particularly in proving the ‘labour exploitation purpose’. The most
pressing evidentiary challenges arise, for instance, when attempting to prove
the unlawful appalling conditions, including inadequate salaries, social
conditions and accommodation.

The following emerged from the analysis of replies (29) to the THB External
Questionnaire:

» 25 countries have legislation, guidelines and/or case law determining
indicators for the establishment of the ‘labour exploitation purpose’,
with such indicators being listed in, inter alia, the (i) respective
criminal codes; (ii) specific protocols; and (iii) guidelines established
by the competent national authorities (e.g. Office of the Prosecutor-
General, Department of Justice).

» Countries that do not have such internal guidelines or legislation resort
to international sources for guidance, notably (i) guidelines issued by
the International Labour Organisation (ILO); International
Organisation for Migration (IOM) and/or UNODC; (ii) jurisprudence of
the ECtHR; (iii) THB Directive 2011/36/EU; (iv) ILO Forced Labour
Convention; (v) Council of Europe 2005 Convention on Action against
Trafficking in Human Beings; (vi) EU Directive 2009/52/EC providing
for minimum standards on sanctions and measures against employers
of nationals of third-States who reside illegally; and (vii) UN 2000
Convention against Transnational Organised Crime and its Protocols.

According to the responses to the THB external questionnaire:

» Securing victim testimony is often necessary to obtain convictions,
which may pose difficulties when, e.g. victims do not perceive
themselves as such (sometimes because they were manipulated or
their consent is not based on an informed decision) or are not willing
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to testify against their exploiters due, for example, to close bonds.

Possible methods of addressing these challenges are:

e Ensuring protection and support for victims, for instance:

- Use of protection programmes;

- Use of a reception centre when the police arrest suspects and
recover victims - particularly where they have been isolated,
subjected to violence and institutionalised;

- Limit the number of third-party contacts and interrogations;

- Allow vulnerable witnesses to provide evidence via live link
from a reception centre to reduce their trauma.

e Obtain victim testimonies before the trial in such manner that
renders possible their use in court as evidence, if national
legislation so allows.

e Gathering corroborating evidence to support victim statements,
e.g.:

- Travel and financial transaction documentation;

- Expert reports with regard to victim evolution and emotional
injuries;

- Use of bad character evidence from witnesses who had worked
for the exploiter at a time that pre-dated the offences.

Activating parallel financial investigations.

Prosecuting other types of crime when evidence does not support

THB as such. Examples of typically associated offences are: usury; fraud

by abuse of authority; conspiracy; money laundering; cheating the

revenue; benefit offences; non-payment and misuse of wages and
salaries; (extortionate) work discrimination or conspiracy.

Good communication/cooperation at national level between the

judiciary and the police as well as at international level with the

countries of origin of victims (for which the involvement of the

Embassies in those countries proved to be of added value).

Multidisciplinary approach that encompasses cooperation and

sharing of information between several partners, such as labour

inspectorates, immigration and nationalisation services, NGOs and

State agencies that monitor working conditions.

Arrangements for registering and vetting Embassy Staff for paying

housekeepers by bank transfer (this practice was introduced in some

countries following scandals related to labour exploitation taking place
at households of diplomats).

Using electronic evidence and special investigative techniques, such

as undercover agents, as best practice based on a large number of

successful cases.

Training prosecutors, police officers and front-line personnel to

recognise indicators of human trafficking for labour exploitation and

how to help, support and protect people identified as victims. On an
international basis, police officers have been trained by CEPOL and

FRONTEX and have participated in projects such as RACE in Europe -

Anti Slavery Project. In addition, NGOs could be involved in providing

training.

Workshop 2 of the Strategic Meeting THB 2015 focused on Challenges in
prosecuting THB for the purpose of labour exploitation. The discussions tackled
some of the issues already evidenced through replies to the THB External
Questionnaire. By the same token, discussions elaborated on the difficulties
faced by practitioners when investigating and prosecuting THB for the purpose
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of labour exploitation and possible best practice in relation thereto. Notably, it
was highlighted that such prosecutions are often very difficult, which leads, as
a result, to a very low number of convictions. One of the major reasons for this
is — again - the difficulty in proving the ‘labour exploitation purpose’. These
difficulties have sometimes occurred due to a lack of clear legislation,
guidelines and/or insufficient case law providing for indicators for labour
exploitation. On other occasions the difficulties were caused by insufficiently
precise definitions and/or interpretative standards regarding ‘forced labour’
and ‘labour (economic) exploitation’. In some jurisdictions, this resulted in
prosecution and/or conviction for a lesser offence, such as violation of labour
laws, exploitation of foreigners or fraud by abuse of authority. Consequently, in
the absence of a conviction for THB, lower sanctions were imposed and the
rights of victims for assistance, protection and compensation could not be
followed up on. In some situations, the agreement of victims to poor working
conditions, very long working hours, low salaries and inadequate housing as
well as victims' freedom of movement led to the conclusion that no
exploitation had taken place.

As possible best practice in addressing these difficulties, the following
recommendations were advanced:

» Clearer definitions, legislation and guidelines, as well as awareness-
raising, training and the exchanging of best practice to assist law
enforcement and judicial authorities in assessing and proving the
labour exploitation purpose;

» Investigating and prosecuting other offences in parallel with the
THB offence, considering e.g. the possibility of working in joint teams
consisting of different authorities involved in the investigation of
parallel offences;

» Identifying additional measures to fight trafficking chains, such as
(i) sanctions for those who profit from the use of cheap labour (e.g.
construction companies); (ii) financial investigations; (iii)
administrative measures for violating health and safety regulations,
labour, tax or immigration laws; and (iv) non-conviction based
confiscation;

» Encouraging multidisciplinary approaches to fight THB for labour
exploitation by involving other authorities, such as labour
inspectorates and immigration services;

» Assistance from Eurojust in organising coordination meetings and
coordination centres and in setting up and financing JITs.
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5. Conclusions

The table below presents the main findings of this report with reference to the analysis of national
judgments and the outcome of the analysis of Eurojust’s casework.

Proving the labour exploitation purpose - INDICATORS AND OBSERVATIONS

Indicators of labour exploitation Observations re investigations and
prosecutions

* Poor living and working conditions

= Coercion and limitations on freedom of
movement

* Language limitations

» Seizure of identification documents by
or on behalf of the employer

= Specific circumstances of the case
= Crime of intent

Irrelevance of consent

= [llegal/irregular entry or residence in = Insignificance of legal status of victim and/or
the forum state work relationship

* Bondage debt

* No or limited medical insurance and = Exploitative purpose grounded on at least one
social security contributions of the following elements: (a) coercion; (b)

poor living and working conditions; (c)
dependency; (iv) no de facto freedom of
movement

= Standards of living in the forum state

= Particular vulnerability of children

THB for the Purpose of Labour Exploitation - JUDICIAL COOPERATION GOOD PRACTICE

Challenges encountered by the involved Possible assistance by Eurojust

countries

» (Clarifying links and/or possible
overlap between parallel judicial
proceedings

* Need for coordination of ongoing
investigations/proceedings in the

= Facilitation of prompt exchange of information

= Organisation of coordination meetings and
coordination centres

involve(.l countries = Assistance in setting up joint investigation
= Competing European Arrest Warrants teams (JITs)
* Difficulties in judicial cooperation and
the execution of Letters of Request * Providing JITs funding
(LoRs): no answer or
misunderstandings in the * Facilitation of the execution of LoRs
communication
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It is important to note that the interpretation and application in concreto of indicators identified in this
report as well as observations regarding the investigation and prosecution of THB for the purpose of
labour exploitation are conditioned to the specifics of the different legal systems.
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