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Govern d’Andorra
Secretaria d’Esear d’Afers Financers Internacionals

Ms. Fabrizia Lapecorella
Chair of the Code of Conduct Group (Business Taxation)
General Secretariat of the Council

Andorra, 8 November 2017

Dear Ms Chair,

| acknowledge receipt of your letter of 23™ October 2017 regarding your need of a firm commitment
at a high political level that the Principality of Andorra will address the deficiencies listed in Annex 1
of your letter, and about a precise timeline and a description of the steps for the implementation of
the changes to correct the identified deficiencies.

I have attached herewith for your information the responses and clarifications from my Government
to your concerns and the queries set out in Annex | of the letter received.

The Andorran Government is fully committed and engaged to carry out a constructive dialog with
the European institutions in order to expose the recent developments conceming this issue.

| remain at your disposal for any further question or clarification you may need in this regard and |
avail myself of this opportunity to renew ta you the assurance of my highest consideration

Claudia Cornella Durariy
Secretary of State for International Financial Matters

i
£ T Y
Fopse
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Criterion 2.1

As we exposed in our letter of 29 July 2017, Andorra is fully committed with initiatives to tackle tax
avoidance, to secure sustainable revenues and ensure that companies pay taxes whers they
generate profits.

On 14 Qctober 2016, Andorra joined the Inclusive Framework on BEPS, committing to the
comprehensive BEPS measures including its four minimum standards and its consistent
implementation.

As a member of the Inclusive Framework on BEPS, Andorra is committed at the internaticnal level
to adapt its domestic laws and regulations to the provisions of the BEPS Action Plan, which include
Action 5 as a mandatory measure,

Under the auspices of the Inclusive Framework, the Forum on Harmful Tax Policies (FHTP) has
the task of reviewing compliance with the BEPS Action § minimum standard. Since March 2017,
Andorra's delegation has aitended the four meetings carried out by the FHTP. During these
meetings a huge amount of tax regimes of different countries have been evaluated and the
Secretariat of the OECD has elaborate the “2017 Progress Report on BEPS Action 5: Preferential
Regimes” which updates the status of regimes listed in the 2015 BEPS Action 5 Report.

During the first half of 2017, Andorra analysed its preferential tax regimes in order to identify the
issues that could be not in line with Action 5 and FHTP reguirements and modify them accordingly.

As a result of this work, on 28 June 2017, the Government of Andorra approved the draft legislation
that will amend the current Law 95/2010 on Corporate Income Tax, pursuant to Action 5 and FHTP
requirements, so that Andorran preferential tax regimes will no longer constitute unfair tax
competition or allow base erosion and artificial profit shifting. On 30 June 2017, the draft law was
entered into parliamentary procedure.

The draft law establishes that two of the four current regimes will be eliminated: the
“Intercompany and financing Regime” and the “Companies involved in international trade
Regime”. As to the closing off to new entrants for these two regimes, no new entrants are
permitted to enter the regime as of the entry into force of the Law amending the Law on Corporate
Income Tax.

Grandfathering is provided for income cbtained during tax periods ending no later than 31
December 2020. However, new entrants from 1 July 2017 until the entry into force of the Law,
cannot access the grandfathering regime and their benefits from the former regime end at the entry
into force of the Law.

The other two will be amended as follows:

o Regarding the “Companies involved in the international exploitation of intangible assets
Regime”, significant changes are introduced, so that the amended regime will be compliant
with the "nexus approach” proposed by the OECD, such as:

= Reduction of the type of intangibles to which this regime can be applied: patents,
utility models and computer programs protected by copyright author

* Elimination of the requirement of non-tax residence in Andorra of the transferee of
the intangible

* |nclusion of a quotient to determine the proportion of revenues over which the 80%
reduction rate will have to be multiplied

As to the closing off te new entrants for this regime, no new entrants are permitted to enter the
regime as of the entry into force of the Law amending the Law on Corporate Income Tax.

Grandfathering is provided for income cbtained during tax periods ending no later than 31
December 2020 and it may only be applied to assets for which the special regime was being
applied prior 1o 1 July 2017. A phase out regime is introduced in order to establish a
progressive elimination of the existing IP regime. However, new entrants from 1 July 2017
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uritil the entry into force of the Law, cannot access the grandfathering regime and their
benefits from the former regime end at the entry into force of the Law.

o Regarding the “Holding company Regime”, the main modifications introduced are as
follows:

= Extiension to the shares hold in resident and non-resident companies

= Limitations of the exemption in order to guarantee the symmetrical treatment of the
positive and negative income

= Minimum taxation clause

As to the closing off to new entrants for this regime, no new entrants are permitted to enter the
regime as of the entry into force of the Law amending the Law on Corporate Income Tax.

Grandfathering is provided on income obtained until 31 December 2020. However, new
entrants from 1 July 2017 until the entry into force of the Law, cannot access the
grandfathering regime and their benefits from the former regime end at the entry into force of
the Law.

It has to be pointed out that the abovementioned draft law also includes the Andorran domestic
legislation covering Country by Country Reporting (CbC Reporting), in line with the requirements of
Action 13 of the BEPS Action Plan. In this case, the CbC Reporting requirements will be applied
from the 2018 fiscal year.

As mentioned before, at present, the draft law is in parfiamentary discussion and it is expected that
the law will be approved before the end of 2017,

During this process, Andorra has had the pleasure to work side by side with the Secretariat of the
OECD in the FHTP through regular email exchanges and during the meetings. Thanks to that, we
were able to solve some mismatches that the Secretariat detected in the draft law we sent them, by
introducing the needed amendments before the period for doing it ended (see in Annex 2 -
Document 4, the English version of the amendments introduced to the draft law). The Secretariat
checked both the provisions amending the regimes and the closing off existing regimes to new
entrants and the grandfathering period, and they confirmed us that all the provisions in the draft law
were in line with Action 5 and FHTP requirements.

You can consult the current parliamentary process situation of the Draft Law amending the Law
95/2010 on Corporate Income Tax at the following link of the “Consell General’ (Andorran
Parliament).

http://www.consellgeneral.ad/ca/activitat-pariamentaria/iniciatives-legislatives/projectes-de-
llei/projecte-de-llei-de-modificacio-de-la-llei-95-2010-del-29-de-desembre-de-12019impost-sobre-
societats

We also attach in Annex 2 of this letter the following documents:

- Document 1: original Catalan version of the Draft Law amending the Law 95/2010 on
Corporate Income Tax (as published in the “Consell General” website}

- Document 2: English version of the Draft Law amending the Law 95/2010 on Corporate
Income Tax

Document 3: original Catalan version of the amendments introduced to the Draft Law
amending the Law 95/2010 on Corporate Income Tax (related to |IP Regimes and ChC
Reporting)

Document 4: English version of the amendments introduced to the Draft Law amending the
Law 95/2010 on Corporate Income Tax (related to IP Regimes and CbC Reparting)

We will duly inform you by written letter as soon as the Draft Law amending the Law 95/2010 on
Corporate Income Tax will be approved by the Andorran Parliament and published in the Official
Gazette of the Principality of Andorra (Butlleti Oficial del Principat d'Andorra - BOPA). As
mentioned before, it is expected to be approved befare the end of 2017.

Secrotarfa d'Eseas o Afers Financers Internacionals
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ANNEX Il - Supporting documents

* Document 1: original Catalan version of the Draft Law amending the Law 95/2010 on
Corporate Income Tax {as published in the “Conseli General® website)

¢ Document 2: English version of the Draft Law amending the Law 95/2010 on Corporate
Income Tax

* Document 3: original Catalan version of the amendments introduced to the Drafi Law
amending the Law 95/2010 on Corporate Income Tax (related to IP Regimes and CbC
Reporting)

* Document 4: English version of the amendments introduced o the Draft Law amending
the Law 95/2010 on Corporate Income Tax (related to IP Regimes and CbC Reporting)
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vehicles adaptats per a persones amh discapacita, és
igual o superior a 6,5 vegades el LEC3 personal en
cOmput anual.

3. L'abast dels elements patrimonials considerats en

el barem de valoracid parrimonial i la determinucid
de la seva valoracid es regulen per reglament.”

Disposicid final primera. Publicacid del text
consolidat

Sencomana al Govern que, en el terming mbxim de
sis mesos des de Pentrada en vigor d'aquesta Llei,
publiqui al Budllert Oficial del Principar d'Andora el
text canselidar de Ja Llei 62014, del 24 dabeil, de
serveis socials | sociosanitaris, gque inclogui les
medificacions  introduides fins 2 lactualitat en
aquesta Llei.

Disposicid final segona. Entrada en vigor de
la Llei

Aquesta Llei entrard en vigor Uendemd de ser
publicada al Budleef Oficial del Principar d' Andoma.

Edicte

La Sindicatura, en reunid vinguda el din 4 de juliol
del 2017, ha sxaminat el docuniene que li ha trames
el M. . Sr. Cap de Govern, tepistrat en data 30 de
juny del 2017, som el dwl Projecte de lei de
madificacid de Ja Llei 9572010, del 29 de
desembre, de Vimpost sobre societars i, exercing les
competéneies que li atribueix el Reglamenc del
Congell General en els articles que es citaran, ha
acordar:

l- Dacord amb Uarticle 18.0.d), admewre a tddmit
aquest eserit, sora la qualificacié de Projecte de lei i
procedir a la seva tramitacid com a tal.

2. DMacord amb Yardcle 92.2) ordenar b seva
publicacid i obeir un periode de quinze dies per 2 la
presentacid desmenes. Aquest termind finalicza el dia

11 de setembre deb 2017, a les 17.30h.

Tor el que es fa piblic per a general coneizement i
efecres.

Casa de la Vall, 4 de juliol del 2017

Viceng Mareu Zamora
Sindic General

Projecte de llei de modificacié de la
Llei 95/2010, del 29 de desembre, de

I'impost sobre societats

Exposicits de motius

La Llei 952010, det 29 de desembre, de Pimpast
sobre societats estableix el mare criburari aplicable a
les secietats residents fiscals al Principat d'Andarra
en relacid amb les rendes derivades de la seva
activitat. Aquesta Llei preveu un régim fiscal de
tributacié sobre la renda que, en general, s poc
qualificar d'aleament competiziu en relacid amb els
patsos de lentorn. Aixd permet afavoric atraceid
d'empreses que  desitgin desenvolupar la seva
activicat econdmica al Principat Jd'Andorra.

Adxi mareix, la Llei 952010, def 29 de desembre, da
limpost sobre societats preveu diversos rogims
especials que atorguen un mare de  trbutacit
singularment beneficios per als obligats tributaris que
duguin a terme determinades activitats, Agquestes
activitats inglouen l'explotacis internacional d'actius
incangibles, la  inrervencid  en el comerg
internacional, la gestid i la inversid financeres
intragrup o la tinenga de participacions en socictats
eSrangeres.

Mo cbstant, en els darrers anys s'ha anar posant de
manifest a escala ineermacional el far que certs régims
fiscals amb wna naturaless | caracteristiques
equiparables  als  esmentars  amteriorment  sdn
susceptibles de generar un risc potencial derasid de
les bases de eributacid de limpost sobre socistats 1
que ofereixen posibilitats per a la deslocalitzacid
artificial de beneficis. En aguesta linia, cal enir en
compte els rreballs liderats per I'Organitracid perala
Cooperacid i ¢l  Desenvolupament  Econbroic,
I'QCDE, en maréria d'ercsié de bases imposables i
rrasilat de beneficis (Projecte BEPS). En el marc
Jaguest  Frojecre  BEPS, ['OCDE  planeja la
conveniéncia de mancenic vigents aguests tipus de
rigims fiscals o, si escau, de modificar-los per tal de
garantir-ne ¢l respecte pels requisics de subscineia i
transparéncia que constitueixen element definidor
d'aquest Projecte.

En refacid amb  els régims  fiseals  especials,
especficament, cul tenir en compre la denominada
Accid 5 de lesmentat Projecte BEPS, destinada a
combatre les practiques fiscals pernicioses, ®enint en
compre la transpar®nein i la substineia. Amb aguest
obfectiu, I'Accid 7 revisa cls requisits que han de
complir els régims fiscals especials per wl que no es
consideri que  constitugixen  competineia  fiscal
dealleial | que permeren Percsid de bases imposables i
el trashlar arificial de henelicis.
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En el desenvolupament daquesta revisia, [Accid 5
presta una atencid particular -als dgims fiscals
especials dexplotacid d'actius intangibles © proposa
un maodel a seguir per tal de garantir que la concessid
dels beneficis derivats daguests regims estigui lligada
al desenvolupament d'activitats econdmiques reals
Je recerca i desenvolupament.

Cal tenir en compte gue PAceid 5 del BEPS
constitueix el que s denomina estdndard minim, és a
Jdir, wos mesurn dimplementacid obligada per als
estars que  s'hagin  compromis o aplear  les
disposicions del Projecte BEPS. En aquest sentir, el
Principat  d'Andoarra, com a membre del Marc
Inclusic de PBEPS, she compromds a escala
internacional o adaprar la seva normativa interna a
les disposicions previstes pels plans J'accid del BEPS,
entre els quals s'inelou UAccid 5 com a mesura
dobligat compliment.

Per lu seva banda, la Unié Euwropea també ha
desenvolupat certs criteris | directrius a tenir en
compte 3 ['hora de combatre les pracriques fiscals
pernicioses. Aquestes directrius a nivell comunitari
es preveuen al denonvinat Codi de conducta sobre Ia
fiscalitat de les empreses, establert a les conclusions
del Consell dee Ministees d'Economia i Finances
{Ecofin) celebrar ¥l de desembre de 1997, El Codi
de conducta preveu una série de critens per avaluar
st una mesura fiscal € pernicinsa 0 no. A aguest
efecte, s'encén per mesura perniciosa la que afecti o
pugui afectar, de forma significativa, la ubicacid de
l'activitat econdmica, i que ofereixi una tributacis
efectiva significativament inferior a la gencralment
aplicable a la jurisdiccit en gilestid.

Macord amb aixdy, s'han revisar els régims fiscals
especials previstos per la Llei 95/2010, del 2% de
desembre, de Pimpost sobre societars, a la lum dals
criteris internacionals, D'aquests revisid s'ha conclos
que, per ral d'evitar els riscos d'erosit de bases de
rriburacid i el trasllar de beneficis i, per tant, complir
amb els estindands de [Accis 5 del Projecte BEPS,
tenint en compte també els criteris previstos pel
Codi de Conducts, resulta necessart derogar els
rdgims especials de societats que intervenen en el
comere infernacional aixi com ¢l de societars de
gestid | inversio financera intragrup. Aixi mateix, cal
modificar de forma significativa el rtgim especial de
societats que  efecruen  exploracid  inremacional
d'actius  intangibles, limitant-pe laplicacid a les
activitats  dlexploracid  d'activs  intangibles  que
tinguin com a fonament una sctivitar de recerca |
desenvolupament realitzada efectivament, de forma
primondial, al Principat d'Andorra, 1 el rigim especial
de sacierars Je tinenga de participacions en societats
esfrangeres,

A la vegada, és necessati regular novmes transithries
que permetin als obligats mibutars que aplicaven
aquésts repims especials seguir gauding dels seus
beneficis durant un cert periode de temps posterior a
Fentrada en vigor daquesta Llei, de ral manera que
s'elimini progressivament, i no immediatament.

Per acabar, aquesta Llei també inclou deverminades
modificacions Je la Llei 952010, del 29 de
desembre, de Vinmpost sobre socletas, necessaries per
complir amb un aloe dels estandards minims exigits
per FOCDE Jdins del Projecte BEPS: el referent a la
informacié pais per pafs, en la linia que disposa
IAccié 13 del Projecte esmentat. Amb  les
modificacions introduides es regula l'obligacia i les
condicions per a la presentacid d'aquesta informacid
pais per pais en relacid amb les empreses residents
fiscals & Andorra que formin part d'un grup
multinacional que facturi, slmenys, 730 milions
d'evros.

Aquesta Llei es compon de set articles, tres
disposicions ransitdries i una dispesicid final.

Article 1

Sintrodueiven els articles 16 his, 16 wr i 18 quater a
la Llei 952010, del 29 de desembre, de l'impost
sohre socierars, amb la redaccid segiienc:

“Article 16 bis. Obligacit de presentar nformacio pats
per pfs

1. En el termini previst a lapartar T seglient, tora
societar matriu dldma d'un zrup multinacional que
resideixi # efectes fiscals al Principat d'Andorra ha
de presentar un informe pais per pais, d'acond amb el
contingut previst a [apartat § seglient, corresponent
al seu exercici fiscal de presentacis d'informacié,

1. Aixi mareix, en el termini previst a ['apartar 7
segilent, una entitat integrant que no sigui la societat
matriv dlima d'un grup mulbimacional ha de
presentar un informe paifs per pais, d'acord amb el
contingut previst a l'apartar 6 seglenr, cumesponent
a lexercici fiscal de  presenwacid  del  srup
nultinacional del qual forma part com 2 entitar
integrant, si es donen les condicions seglents:

a) Que Ventitat referida sigui resident fiscal al
Principar J"Andorra, i

bl Que concorri alguna de les condicions segilents:

- La socierat macriu dltima del grup multinacional no
esrd oblizada a presentar un informe pais per pals v fa
jurisdiccié de la seve residéncia fiscal; o

- La jurisdiccié de cesidéncia fiscal de la socierat
matriu dleima compea amb un acord ingernacional
vizgent del qual el Principat d'Andorra és pary, perd
no té un scord qualificar enore autoritats competents
en vigor en el qual el Principat d"Andorra sigui part
lo data prevista a lapartag 7 seghent per a la
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presentacid de linfonme pais per pais comresponent a
lexercici fiscal de presencacid d'informacid; o

- La jurisdiceid de residéncia fiscal de la socierat
matriv dliima ha comés una omissié slstemirtca que
ha estat nodficada pel ministeri encarregar de les
finances a l'entitat incegrant resident a efectes fiscals
o Andorra.

Quan diverses entitats integrants del mareic grup
multinacional siguin residents a efectes fiscals a
Andarra 1 concorri una o més de les condicions
previstes al punt b}, el grup multaacional por
designar una J'aquestes entitats integrants perqué
present ['informe pafs per pafs, en els termes i
d'scord amb el contingut que estableix Fapartar 6
segiient, en  relacié amb  lexercici fiscal de
presentacid d'informacid dins del rermind previst per
lapartat 7 i perqué notifiqui al ministert encarregal
de les finances que amb zixd ¢ pretén compliv les
obligacions  d'informacid de  toes les  entitas
integrants del grup multinacional que son residents
fiscals 2 Andorma.

3. Mo obstant el gue preveu l'apartar , quan es
compleixin una o més de les condicions previstes al
punt by del dit apartar, una entdtar que hi estigai
incloss no esth obligads a presentar un informe pafs
per pais davant el ministeri encarregat de les
finances en selacié amb un exercici fiscal de
presentacid de la informacid si el grup multinacional
al qual pertany com 2 entitat integrant ha aportat un
informe pafs par pais, d'acord amb el contingut
previst a Papartat 8, en relacié amb el periede
impositiu esmentar, 4 través J'una socierar marriu
representant que presenti linforme a les autoritats
triburiiries de la jurisdiccid de la seva residiéncia
fiscal, a la data previsa a lapazar 7 o amb
anterioritat, sempre que es compleixin les condicions
seglients: '

a} La jurisdiccid de residéncia fiscal de la socigrat
matrin representant exigeix la presentacit dinformes
pafs per pals de conformivat amb uns requisits de
contngut anitleg als que preveuo l'apartat b,

by La jurisdiccié de residéncia fiscal de la societar
matriu representant compra amb wun acord qualificat
entre autoritats competents en vigor en el qual el
Principat d'Andorm sigui part a la data prevista o
Tapartat 7 per a la presentacid de infovme pais per
pafs correspanent o lexercici fiscal de presentacié
d'informacis,

e} La jurisdiceld de residincia fiscal de la societa
matriu representant no ha notificar al ministerd
encarreaat de les finances una omissio sistemitics,

d} La jurisdiccid de residéncia fiscal de la socierat
natriu representant ha esear informada, en rermes
andlegs als provistos a 'apartar 4, per Uenticar

integrant resident fscalment en aquella jurisdiccis,
gue actui com @ socierar matriu representarnt, i

¢} S'ha remds una notificacid al miniswer encarregac
de les finances en els termes previstos a laparat 5.

4. Una entitat integrant d'un grup multinacional que
sigui resident fiscal a Andorra ha de comunicar al
minister encamegar de les finances si és [a societa
matriu Glima o la societat marriu represencant,
durant ¢l termini de presentacio de [a declaracié de
limpost sobre socieracs corresponent a l'exercict
fiscal de presentacid d'informacid, en els termes que
sesmableixin reylamentiriament,

5. Quan una entitar  ineegrant dun grup
multinacional que sigui resident fiscal a Andorra no
sipui la societar matriu dldma ni la societar matriu
representant, ha de  comunicar  al  ministed
ancarregat de les finances la identitar i ln residéncia
fiscal de ['entivat informadora, duranr el terming de
presenmacia de la declaracid de l'impost sobre
societats corresponent o lexercici  fiscal  de
presenmacid  d'informacis, en  els  rermes  que
s'estableixin reglamentirament,

6. A lefecte d'aquesta Llei, l'informe pas per pals
relatin a un grup multinacional concé:

a) Informacié agregada relativa a limport dels
ingressos, beneficis o pérdues abans de l'impost sebre
societats, impostos sobre societars pagats, impostos
sobre societars mernitats, capital declarat, resultats no
distribuits, ndmero Jde meballadors { activs tangibles
diferents  de  la tesoreria @ dels  instruments
equivalents a tresoreria, per a cada jurisdiccié en la
qual el zrup mulrinacional operi.

b} La identificacié de cada entitat que integra del
srup mulinacional, indicant-ne la jurisdiccid de
residencia fiscal, alxi com, en els casos en qué sigui
diferent, la jurisdiccid en vireur de la legislacié de la
qual s'ha constitait i la naturalesa de Pactivitat o les
activitats  ccondmigues  principals  de Vencitat
integrant referida,

Eeglamentiriament es determing el formar previst
pera la presentacid de l'inforine pais par pals.

7. Linforme pais per pais al qual fa referéncia aquest
article s'ha de presencar, com a mixim, en el rermini
de 12 mesos desprds de Udlim dia de Pexercier fiscal
de  presencacid  ode la informacid  del  grup
multinacional,

8, Uincompliment de les obligacions d'informacid
previstes en nquest acticle constitueix ung infraccio
reibutiria que £ pot sancionar d'acord amb el que
preveu la letra ¢ de Vaparar 2 de Vareicle 127 de la
Llei 2172014, del 16 Jectubre, de bases de

l'ordenament reibuar.
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Acticle 16 ter. Us i confidencialitar de Uinforme pais per
pats

. El ministeri encamezat de les finances urilirza
l'informe pafs per pais per avaluar amb carbcier
global els riscos de preus de transferéneia i altees
tiscas relacionats amb erosio de Ta base imposable i
el rrasliat de beneficis al Principar d'Andorra,
valorant en particular el risc que els membres del
geup multinacional incompleixin les normes de preus
de mransferéncia aplicables I, 51 escau, amb finalitars
d'anilisi estadistica 1 econdmica. El  mineri
encarregat de les finances mo es por basar en
linforme pafs per pais per ajustar els preus de
transferéncia,

2. La confidencialitar de [a informacid que figura a
linforme pais per pais & preservada pel ministeri
encarregat de les finances almenys al marteix nivell
que si la informacid esmentada se [i comuniqués de
conformitar amb  les  disposicions del Conveni
multilateral d'assistincia administrativa mite én
matéria fiscal.

Article 16 quater. Definicions

A l'efecte dels arricles 16 bis i 18 ter, les expressions
seglients tenen els significats que s'indiquen 2
connuacio:

a} El terme prup designa un conjunt d'empreses
vinculades per relacions de propiemt o conmol,
d'una manera que estigui obligar a formular estats
financers consolidars d'acord amb les normes
comprables aplicables, o hi estaria obligat s les
participacions  en el capital de les  empreses
esmentades es cotitessin en un mercat de valors.

b} El terme grup mdinacional designa qualsevol grup
que consti de dos empreses o més amb residéncia
fiscal en diverses jurisdiccions, o que estigui compost
per una empresa resident a efecres fiscals en una
jurisdiccié | que mbut en unz altem jurisdiccid per
les aceivicats d'un establiment permanent, sempre
que no sigui un grup multinacional exclds.

¢} El terme grup mudinacional exclos designa, en un
exercici fizeal del grup, un prup els ingressos
consolidacs rotals del qual hagin estat inferiors & 750
milions  d'euros  durant  Pexercici  fiseal
immediataman:  anwrior 2 lexercici  flscal  de
presencacid de la informacid, de conformizat amb els
scus estats fipancers consolidats corresponents
I'exereici Mscal anterior esmentat.

o) El terme entitat ingegrant designa:

- Una unitat de negoci independent integrant d'un
grup multinacional que esrigui inclosa als estuts
financers  consolidas del grup muldnacional s
P'efecte de presentar la informacis financeru o que ho
estaria si les participacions en el seu capiral es
negociessin en un mercat erganitzat.

- Una unitat de negoci exclosa dels estats financers
consolidars del grup mulinacional doicament per
taons de mida o rellevincia.

- Un estubliment permanent d'una unitar de negoci
independent del grup multinacional que estigui
inclosa en els punts anteriors, sempre que la unitat
de nesoci formuli, per a l'sstabliment permanent,
escats financers separats a lefecte de presencar
informacii financera, reguladars, fiscals o de control
intern de gestio.

¢} El terme societat informadora designa una engitar
integrant que estigui obligada a presentar, 2 la
jurisdiceid de la seva residéncia fiscal, { en nom del
grup mulinacional, un informe pais per  pafs
conforme  als  rermes  que es  prevegin
reglarmentariament. L'entitar informadora pot ser la
societat  martriv dldma, la societal  matriu
tepresentant o qualsevol entimc mencionada a
l'apartat 2 de Particle 16 bis.

f) El terme sodieter matriu dloma designa una entitar
integrant d'un grup multinacional que compleixi els
requisits seglients:

- Posseir  directament o  indirecrament  una
participacid suficient en una o diverses entitats
integrants del grup multinacienal, de manera que
estigui  obligada a  formular  estas  financers
comsolidats d'acord amb les normes compeables
aplicahles, o hi estaria obligar si les participacions en
¢l capital de les dites empreses es cotitzessin en un
mercat de valors, i

- Que no hi hagi una altra entitat integrane del grup
multinacional  que posseeixi  direcrament o
indirectament ln participacid descrira en el punt
anterior sobre la primera entitat integrant,

#) El terme socierat marriu represenzant designa una
encitat integrant del grup multinacional que hagi
estat nomenada pel grup multinacional com a2
representant inica de la socierat matriu dlima a
Pefecre de presenrar linforme pafs per pals a la
jurisdiceid de la seva residéncia fiscal, en nom del
srup multinacional, sempre que «f donin una o
diverses condicions previstes al punt b} de laparear 2
de l'ardicle 16 bis.

by Bl rerme exercici fiscal designa e perfode anual
comprable en relacié amb el qual la socierar marriv
dltima del grup multinecional formula els seus estacs
financers.

i) El e exercici fiscal de presentacid dimformaced
desizna Dexercici fiscal les dades del qual constin 2
Tinforme pafs per pais esmentat a laricle 16 bis.

i} El terme weord qualificat enere mworitars competents
designa un acord celebrat entre els representanes
auroritzacs de les jurisdiccions que sén part J'un
acord imternacianal i que  exigeix  lintercanvi
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auremiric d'infarmacié d'informes pafs per pais entre
les jurisdiccions signants.

k) El terme acord internaciona! designa el Conveni
muftilareral d'assistincia administrativa mdmwa en
matéria fiscal, qualsevol conveni fiscal bilateral o
multifateral, ©  qualsevel acord  dintercanvi
d'informacid tributhria signat per Andorra en el qual
s'estableixi la facultat legal d'intercanviar informacia
fiscal entre les auroritats signants, incloent-hi
l'intarcanvi automatic d'infomacis.

Iy El terme estots financers consolidats designa els
estars financers d'un grup multinacional en els quals
=5 presentin els actius, els passius, els ingressos, les
despeses i els fluxos de caixa de la sociztat matru
dliima i de les enditars integrants com si fossin els
d'una entitar econdmica dnice.

m) El terme omisgid sisternarica en una purisdiccid
significa que la jurisdiccid compta amb un acord
qualificat entre autoritars competents ei vigor amb
el Principar d'Andorra, pecd ha suspes Vintercanvi
automatic (per racns no previstes a ['acord) o
d'alguna altra manera no ha facilitar, de forma
persistent, al Principar d’Andorra, ¢ls informes pais
per pafs que li han presentat els grups multinacionals
amb entitats integrants residenes fiscals a Andorra.”

Article 2

Es modifica ¢l tirol i el primer paragraf de 'apartat |
de Larticle 20 de la Llei 95/2010, del 29 de desembre,
de l'impost sobre societats, que queden redactars de
la manera segiient:

“Article 20. Exempeid per evitar lo doble smposicis
econdmica sabre dividends, participacions en beneficis i
rendes derivades de la transmissis de pariicipacions en
altres entitats

1. Els dividends o les participacions en beneficis
procedents d'entitats residents o no residents fiscals
al Principar d"Andorra, aixf com les rendes posidves
obtingudes de la transmissié d'una parricipacié o
procedencs de la dissolucis J'una entitat participada
o de la sepamcidé com a soci, estan toralment
exempts d'imposicid, sempre que e compleixin els
requisies segilents:”

Acrticle 3

S'introdueix una nova lletra d) a lapartae 2 de
article 20 Je 12 Llei 95/2010, del 29 de desembre, de
Vimpost sobre sacierats, amb el redacrar segiient:

“d) No sén deduibles les ptrdues chiingudes en la
transmissid de participacions que complexin els
requisics previsios a apareae 17

Article 4

Es modifica l'article 21 de Ja Llei 9572010, del 29 de
desembre, de limpost sobre societats, amb el
redactat seglient:

“Asticle 21. Elbminacid de la doble mmpesicid
zernacional sabre les rendes miribuibles o establments
permaments situats a Lestranger

1. Estun exemptes les rendes positives obtingudes a
Festranger @ través J'un establiment permanent
situar fora del rerritord del Principat ' Andorma quan
aquest establiment permanent hagi estat sotmés a
imposicid per un gravamen de caracteristiques
similars o limpost sobre societats del Principac
J'Andorra a un tipus nominal equivalent, almenys,
al 40 per cent Jdel ripus general de gravamen previst
per 'acticle 41, A l'efecte d'establiv aquesta similitud
substancial, 85 tenen en compte les caracterfstiques
estencials de limpost estranger i si la finalitac
principal d'aguest impost rau en la imposicid de la
renda gbtnguda per ['chligat tribumri S'entén
complert  aquest  requisit  quan  'establiment
permanent estigui situat en un pais amb el qual el
Principat d"Andorra hapi subscric un conveni per
evitar la doble imposicid.

2, Mo sdn deduibles les pérdues obtingudes per
leseabliment permanent quan es compleixin els
requisits previstes a P'apartat anterior, excepre que
s'hagin generat com a conseqbncia del cessament
de la seva acrivitac,”

Arricle 5

Es modifica l'article 23 de la Lled 952010, del 29 de
desembre, de ['impast sobre socieracs, amb el
redactat sepilent:

“Article 2}, Régim especial d'explotacui de deeerminars
actius intangibles

1. Els obligats tributans gque s'acullim al répim
especial previst en aquest article apliquen una
reduccid del 80 per cent de la base de tibutacia
corfesponent a les rendes positives procedents de les
concessions o auroritzacions d'ds, cessions, Hicéncies
o rransmissions Jde parents, mosdels  Jwtilivar 1
programes J'onlinador protegivs per drets d'aucor en
la proporcid que resulti del quocient caleulat en els
termes segiients:

al Al oumeradar hi ha les despeses incorregudes per
Febligat wibutari directamenr relacionades amb la
seva activitat Jdesrinada 2 lo ereacid de lactiu
intangible, les  despeses  derivades e la
subcontractaciy d'aquesta acoivicat amb persones o
entitats vinculades amb l'ablizat tributart en el sentir
de larticle L0 que siguin residents fiscals 2 Anderra
desenvolupin les  activimas  subcontractades en
territeri andord 1 les despeses incorregudes en
relacio amb la subcontmctacid daguesta activitat
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comunicaci® ha de contenir una identificacis de les
activitars i la tipologia d'acrius intangibles als quals
vaplica wquest tégim i la justificacié de la
concurrdneia dels condicionants per aplicar aguest
régim, en els mareixos termes previstos al pardgrafl
anterior. El ministeri encarregat de les finances ha
d'autariczar ['aplicacié del régim especial a les noves
activitats i a b nova tipologia d'activs intangibles
d'acord amb un procediment idéntic al que regula el
pardgraf anterior.

L'autoritzacié inicial, de la mateixa manera gue les
extensions posteriors del régim o almes serivirats §
tipologies d'actius intangibles, que pugui concedir e
ministeri encamregat de les finances s'entén sense
perjudici de la comprovacid administradive de la
concurréncia  dels requisits  d'aplicacid  d'aguest
rigim.”

Article 6

Se suprimeix article 24 de la Llei 95/2010, del 29 de
desembre, de "impost sobre societats.

Article 7

Es modiiica l'article 35 de la Llei 952010, del 29 de
desembre, de Timpost scbre societats, amb el
redecrat segiient:

“Article 38, Rigim especiul de swcictats de tinenga de
participacions en societats

1. Els obligars tributaris que tnguin la forma de
societat andnima o limitada i que dnguin per objecte
exclusiu la gestié i la tinenga de participacions en
societats residents o no residents fiscals al Principat
d'Andorra poden sol-licitar aplicacid d'aquest régim
espectal.

2. Els valors o les participacions representatius de fa
participacis en el capital de la socierat de tinenca de
participacions en societats han de ser nominatius.

3. Les societms que s'acullin a aquest régim obrenen
una exempeit en la base de tributacid dels dividends
que percebin de les participacions en aleres societars
i dels resultats posivius que obringuin Je la seva
transmissid. Les limitacions previstes a ['apartat 2, de
Particle 20 sdn aplicables a les participacions en
altres socictats que possecixin les societats acollides a
agquest régim.

Quam la societat participada sigui no resident fiscal a
Andorra, cal que estigui subjecta, sense possibilicat
d'exempeid, a un impost sobre la renda de
caracteristiques similars a 'impost sobre societats del
Principat d'Andarra, @ un cipus nominal equivalent,
almenys, al 40 per cent Jel tpus gereral de
gravamen previst per 'article 41. A lefecte Jestablir
aquesta similitud substancial, ¢5 tenen en compre les
carcleristiques essencials de Uimpost estranger, 1 5
la finaliear principal d'aquese impost rau en la

imposicid de la renda obringuda per lobligat
tributari, Sentén complert aguest requisic quan la
socictat participada sigui resident en un pais amb el
qual el Principat d"Andorra hagi subserit un conveni
per evitar la doble imposicis que li sigui aplicable.

5i Ia societar participada directament no estd
subjecta 4 un impost de caracteristiques similars,
perd si que ho esth la sociecat filial participada per
aquesta societar, el requisit s'entén complert pel que
fa a les rendes procedents de la socierat no subjecta
que, al seu tom, procedeixin de la filial de segon grau
que compleixi el requisit de subjeccis a un impost de
coracteristiques similars,

En el cas de societats participades residents fiscals al
Principat d'Andorra, aguesta exempeid s'aplica si la
societat participada esth subjecra, sense possibilitar
d'exempcid, al tipus general de gravamen previst per
l'article 41.

La societar ba d'identificar en la memdria dels seus
comptes anyals el detall de la cartera que té, i ha
d'identificar les participacions en les societats que
tingui o que hagi mantingur en ['exercici, el seu valor
patrimonial i els dividends o les reserves que percebi
en l'enercict.

4. Els beneficis distribuits amb chrrec a les rendes
exemptes estan exempts de Uimpost de societats del
soci guan es tracti d'una societat andorrana.

5. Les societars de tinenga de participacions en
societats han de presentar una declaracis de
l'impost, encara que no s'hagi de satisfer cap deute
tributari.”

Disposicid  transitoria  primera. Régim
transitori aplicable a les entitats gcollides al
régim espacial de societats que duen a terme
explotacid internacional d'actius intangibles o
gue intervenen en el comerg internacional

1. Els obligats ceibutaris que estiguin aplicant el
ripim especial de societas que porten 8 terme
explotacid intermacional d'actius intangibles o que
intervenen en el comerg internacional a la dara
d'entrada en vigor d'aguesta Llei i que hagin
sol-licitat Pauroritzaci per aplicar-lo abans de I'l de
juliol del 2017 poden seguir fent-ho, en relacié amb
les rendes obtinzudes en perindes impositivs que
finalitzin no més tacd del 31 de desembre del 2020,
en els rermes seplients:

a) Bl percencacge de reduceiss previst a l'apartar | de
['article 23 de la Llei 952010, del 12 de desembee, de
l'impost sobre societats, en la redaceid vigent fins a
fentrada en vigor daquesta Llei, que resulr
aplicable @ les rendes obringudes a partir de data
d'enrrada en vigor esmentada { fins a o conclusia
dels periodes impositive que finalicin no més tard
del 31 de desembre del 2018, es mulriplica per 0,73
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amhb persones o entitats no vinculades amb Pobligat
tributari, sense que en aquest dltim cas, el valor de
les activiears subcontractades  desenvolupades a
lestranger pugui superar el 25 per cent de les
despeses incloses al numerador, abans de Pincrement
del 30 per cene al qual es fa referéncia a continuacid.
Les despeses ineloses al numerador s'incrementen en
un 30 per cent, sense que en cap cas Uimport
resultant no pugui supetar |'import del denominador.

b} Al denominador hi ha les despeses rorals
incorregudes en relacid amb activieat destinada a la
creaciéd de l'activ intangible, incloses les de
subeontractacid a persones vinculades amb obligat
tributari que no siguin residents fiscals a Andorra o
ne duguin a terme l'activitar subcontractada en
territor andorrd, les de subcontractacid a persones
no vinculades amb Uobligar wibutari dactivivaes
efecruades a 'estranger, per la pare que excedeixi el
limit del 25 per cent del numerador, segons el que
sindica a la lerra &), i les d'adguisicid d'activs
intangibles.

Mo s'inclouen en aguest guocient, ni al numerador
ni al denominador, les despeses generals, inclosos,
entre d'alres, els interessos, les amorticzacions
Jimmobles o alires  despeses no relacionades
directament amb la creacid de 'actiu intangible. Per
calcular el quacient es tenen en compte les despeses
incorregudes en els wrmes dels paragrafs anteriors,
amb independéncia del seu tractament comprable i
fiscal.

Lz reduceid a qué es fa referéneia en aguest apartat |
¢s caleula de forma separada 1 individual per a cada
actiu que sigui objecte dexplotacid dels obligats
eriburaris,

2. L'aplicacit de la reduccio de la base de mibutacid
que estableix l'apartat anterior estd subjecta al
compliment dels condicionants segiients:

a} Llobligar tributar ha dexplorar Pactiu incangible
de qué es tracti en nom propi en el marc de la seva
activitat econdmica,

by El cessionart dels drers dds ha d'vtilicar aquests
drecs en el deseovelupament de qualsevol dpus
dactivicat vcondmica i oels resulras Jaquesca
utilitzacid no es poden matedalicar en el liurament
de béns o la prestacio de serveis que generin despeses
fiscalment deduthles en lenticar que als cedeix.

¢} L'obligac twibutan ha de disposar dels registees
comptables necessaris per poder Jdeterminar els
ingressos 1 les despeses Jirectes corresponents, de
forma separada i individual, a cadascun dels actius
intangibles cedits, aixi com Uimport de la reduccid a
quit s fa relertnia a Papactar 1

3, En el eas Je concessions o autoricacions d's,
cessions o llicdncies dels activs incangibles indicats a

lapatae 1, 2 lefecte de demrminar la base de
triburaci susceptible de reduccid s'entén que el
terme rendes (o referdncias a limpore dels ingressos
abringuts durant el perfode imposiriu derivats de la
cessic de Tactiv intangible minorar per Pimporr de
totes los despeses deduibles incorregudes durant el
mateix periode fmpositiv direcrament relacionades
amb Pactiu cedit.

4. Quan, en perfodes impositius anteriors, la renda
derivada d'un dels activs intangibles indicats a
Vapartar | hagi resultar negativa i s'hagi integrara la
base de tributacis, la reduccid previsia en aquest
article només s'aplica a les rendes  positives
obtingudes amb posterdcritat en relacié amb el
mateix activ a partir del moment en qué superin
Vimport de les rendes negatives anteriors. Adxi
mateix, guan en perfodes impositius anteriors la
renda derivada d'un d'aquests actius hagi resultat
positiva i s'hagi aplicat la reduccid previsa en aguest
article, les rendes negatives cobtingudes  amb
posterioritat en relacid amb el mateix actiu
slinfegren també a la base de tributacid amb [a
reduceid previsia a Papartar 1, fins a assolir 'tmport
de les rendes positives anreriors.

5. Laplicacié J'aquest rigim [ha de sollicitar
lI'obligar tributari al ministeri encarregat de les
finances a través d'un escrit en qué es fonamend la
concurrencia dels condicionants que estableixen els
apartats anteriors, exposant, com a minim, 2
naturalesa de Uacrivitar que es vol dur a terme, a
tipologia  d'actius intangthles existents o esperats
sobre la qual es vol aplicar el régim especial i els
mitjans amb cls quals compra lobligar mibutard per
desenvolupar  aquesta  acrivitat  econdmica  al
Principat d'Andorra, El ministeri encarregat de les
finances, d'acord amb el procediment que s'establemi
replamentiriament, aprova o denega  aguesta
sallicitud. La resclucid que posi i al procediment
d'autoriceacis per aplicar aguest cégim ha de
notificar-se en un termini 0o superior 1 sis mesos, a
comptar de la dara en qué la sollicitud hag tngur
entrada en qualsevol dels registres del ministeri
encarrezat de les finances o des de la data desmena
daguesta sulliciied a requeriment el mimsterd
encarregat de Jes finances. Sitranscorre aguest
termini sense que shagl produit una  resolucis
expressa. la sollicivud pot enpendre’s desestimada. H
rhgim produelx efecres des del mureix perfode
impositiu en que es va presentar [asel-licioud.

Un cop concedida 'aurorrzacid inicial, l'eblizat
wributari que pretengui  aplicarla en  perdodes
impositius  posteriors ha de  comunicar aguesty
circumstaneia a organ competenc el ministert
encarreaar de les fnances, alld on es produeixi un
camvi subsrantiu Je les circumstineies en relacié
amb le: que estableix Pautoritzacid nicial. Aquesta
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b} El percentatge de reduccid previse a Papariae 1 de
larticle 23 de la Llei 952010, del 29 de desembre, de
'impese sobre sovietats, en la redaccid vigent fins a
lentrada en wvigor d'aquesta Llei, aplicable als
periedes impositius finalitzats entee I'L de gener del
2019 fel 31 de desembre del 2019, es multiplica per
0.,5.

) El percentatge de reduccid previst a lapartat 1 de
Farticle 23 de la Llei 95/2010, dal 2% de desembre, de
l'impast sobre societats, en la redaccid vigent fins a
lentrads en wvigor J'aguesta Ulei, aplicable 2l
periodes impositius finalitzats entre 1'] de genar del
1020 iel 31 de desembre del 2020, es muliplica per
0,25,

1. El régim transitori desceic a [apartat anrerior
només pot aplicar-e als activs, béns, drem o
prestacions de serveis pels quals s'apliqués el régim
especial abans de 'l de julicl del 2017, Els obligats
triburaris han de presentar una comunicacid el
ministeri encarregat de les finances en la qual
identifiquin els scrius, béns, drets o prestacions de
serveds preexistents en relacis amb els quals oprin
pet aplicar el régim rransitord.

3. En relacis amb les  activits  dlexploracid
internacional d'activs intangibles, en cap cas no
resulea aplicable el régim transiceri descrit a apartat
anterior a les rendes derivades de la cessid d'ds o de
fe transmissid dels activs, béns o drets que hagin
esrat adiuirits per Pobligar cributari a persones o
entitas vinculades en el sentit de Particle 16 de la
Llei 952010, del 29 de desembre, de Uimpost sobre
societats des de I'l de generdel 2017,

Disposicid  transitdria  segona. Régim
transitari aplicable a les entitats acollides al
régim especial de societats de gestia { inversid
financera intragrup

1. Els obligars triburaris que estiguin aplicant el
repim especinl de societars de gestid i inversid
financera intragrup a la data dentrada en vigor
d'acuesta Llei & que hapin sol-licicar Pautoriczacid per
aplicar-le abans de '] de juliol del 2017 poden seguir
fent-bo, en relicid amb rendes obtingudes en
perfodes impositius que (nalitzin no més ward del 31
de desembre del 2020, &n els reemes segiients:

a} El percentucge de reduccid previsr a lapanar 1 de
larcicle 24 de Ia Llei 95,2010, del 29 de desembre, de
limpost sobre societats, en la redaceid wigent fins a
Pentrada en wvigor d'aguessa Llei, que  resulei
aplicable a les rendes obtingudes a parric de la dim
dara dencrada en vigor @ fins a la conclusid dels
perfodes impositius que finaliezin no mdés tard del 31
de desembre del 2018, es multiplica per 0,73,

b1 El percentatge de reduccid previst a Paparat | de
Particle 24 e 1o Llei 952010, del 29 de desembre, Jde

Iimpast sobre societars, en ln redaceid vigent fins a
l'entrada en vigor d'zquesca Llei, aplicable als
periodes impositius finalivzats entre I'L de gener del
2019 i el 31 de desembre del 2019, es muldplica per
05.

¢} El percentarze de reduccid previse a Uapartat L de
larticle 24 de la Llei 9572010, del 29 de desembre, de
l'impost sobre societats, en la redaccid vigent fins a
lentrada en wvigor daquesta Llei, aplicable als
periodes impositius finaliczars entre 11 o gener dal
2020 i el 31 de desembre del 2020, es multiplica per
0.25.

2. El régim transitor descrit a l'apartar anterior
només pot aplicarse 2 les tansaccions i els
contracies pels quals s'apliqués el rdgim especial
abans de 1 de juliol del 2017, Els oblizats wiburaris
han de presentar una comunicacid al ministed
encarregat de les finances en la qual identifiguin les
transaccions i els contractes preexistents en relacis
amb els quals optin per aplicar el rdgim oransior,

Disposicié  transitdria  tercera. Régim
transitori aplicable a les entitats acollides al
rigim especial de societats de tinenga de
participacions en societats estrangeres

. Els obligats tributaris que estiguin aplicant el
régim especial de socieras de tinenga  de
participacions en societals estrangeres a la dara
dentrada en vigor d'aquesta Llei i que hagin
sal-liciear autoritzacié per aplicar-lo abans de I'] de
juliol del 2017 poden seguir fent-ho, en els maeixos
termes i condicions, sobre les rendes abtingudes fins
al 31 de desembre del 2020 en relocié amb
participacions adguirides abans de ['L de juliol del
2017,

1. Els resultats que els obligars ributaris acollics a
aguest tégim ransiteri obringuin, després del 31 Jde
desembre  del 2020, en la  transmissid  de
participacions en socierats adguinides sbans de U] de
juliol del 2017, estaran exempts en els rermes
previstos a lapartat 3 de l'article 38, en fa redaccid
vigent amb anterioritac a I"entrada en vigor d'aquesra
Llei per la part del resultat que s'hagi generat fins al
31 de desembre del 2020, A aquest efecre, sentén
que els resultars procedents de la transmissio de la
parricipacis s'han generar de forma lineal durant el
periode de tinenga.

Disposicio final

Aguesta Llei entra en vigor Pendemd de ser
publicada al Butllert Oficiaf del Principar d'Andoma

Les modificacions intraduides per Farticle 1 sdn
aplicables en relacid amb els exercicis fiscals de
presentacio que finicin a partr de Uentrada en vigor

de la Llai.
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Document 2; English version of the Draft Law amending the Law 35/2010 on Corporate Income
Tax
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Law [...] amending Law 95/2010 of 29 December on corporate income
tax.

Preamble

Law 95/2010 of 29 December on corporate income tax (Liei 93/2010, del 29 de
desembre, de 1'impast sobre societats) establishes the tax framework applicable to the
income obtained by companies resident in the Principality of Andorra for tax purposes
from their business activity, It provides for an income tax regime which, generally
speaking, can be described as highly competitive compared with those of neighbouring
countries. This helps to attract companies that wish to carry on their cconomic activity
in the Principality of Andorra.

Law 95/2010 of 29 December on corporate income tax also envisages various special
regimes that provide for a particularly heneficial tax framework for taxpayers who carry
out certain activities. These activities include the international exploitation of intangible
assels, the intervention in intemational trade, the intragroup financial management and
investment, or the holding of interests in foreign companies.

In recent years, however, at the international level it has become apparent that certain
tax regimes similar in nature and characteristies to the ones just described are liable to
create a risk of erosion of the corporate tax base and provide opportunities for the
artificial shifting of profits, In this regard, the studies led by the Organisation for
Eeonomic Cooperation and Development, the OECD, on base erosion and profit
shifting (BEPS Project) should be bome in mind. Within this BEPS Project, the OCDE
raises the question of whether tax regimes of this type should be maintained or whether
they should be amended to ensure respect for the requirements of substance and
transparency which are the defining element of said Project.

Of particular importance in relation to preferential tax regimes is Action 5 of the BEPS
Project, aimed at countering harmful tax practices, taking into account transparency and
substance. To achieve its objective, Action 3 reviews the requirements a preferential tax
regime must meet in order not to be considered to constitute unfair tax competition or to
allow base erosion and artificial profit shifting.

In carrving out this review, Action 5 pays special attention to preferential tax regimes
for the exploitation of intangible assets and proposes a model that can be used to ensure
that the benefits conceded by these regimes are linked to the performance of real
economic aclivities concerning cesearch and development.

It should be borne in mind that Action 5 of BEPS is what is known as a “minimum
standard”, that is to say, a measure that must be implemented by States that have
undertaken to apply the provisions of the BEPS Project. As a member of the Inclusive
Framework on BEPS, the Principality of Andorra has undertaken at the international
level to adapt its domestic laws and regulations to the provisions of the BEPS action
plans, which include Action 5 as a mandatory measure.

6972/18 ADD 28

DG G 2B

www.parlament.gv.at

AR/fm

15
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=15387&code1=RAT&code2=&gruppen=Link:6972/18;Nr:6972;Year:18&comp=6972%7C2018%7C

Meanwhile, the European Union has also developed certain criteria and guidelines to be
taken into account in combating harmtul tax practices, These Ell-level guidelines are
contained in the Code of Conduet for business taxation, set out in the conclusions of the
Couneil of Economics and Finance Ministers (ECOFIN) of 1 December 1997, The
Code of Conduct provides a series of criteria to be taken inlo account in assessing
whether a tax measure is harmful or not. For these purposes, a potentially harmful tax
measure means a measure which affects, or may affect, in a significant way the location
of business and which provides for a significantly lower effective level of taxation than
those levels which generally apply in the country concerned.

Given the above, the special tax regimes provided for by the Law 95/2010, of 29
December, on corporate income tax have been reviewed in light of the international
criteria. Based on this review, it has been concluded that, in order to avoid any risk of
base erosion and profit shifting and thus comply with the standards of Action 5 of the
BEPS Project, while also taking into account the criteria set by the Code of Conduct, the
special regime for companies that intervene in intemational trade and the special regime
for intragroup financial management and investment companies must be derogated.
Alse, the special regime for companies that engage in the international exploitation of
intangible assets must be significantly modified, so as to limit its application to
intangibles exploitation activities based on research and development activities that are
effectively carried out primordially in Andorra, and the special regime for companies
that hold interests in foreign companies must also be significantly amended.

Al the same time, transitional regimes have had to be put in place to allow taxpayers
who have been applying these special regimes to continue to apply them for a certain
period afier this Law comes into effect, so that the regimes are eliminated gradually,
rather than immediately.

Lastly, the present Law also includes certain amendments to the law 95/2010, of 29
December, on corporate income tax that are needed in order to comply with another of
the minimum standards required by the OECD within the BEPS Project, namely, the
requirement for country-by-country reporting under Action 13 of the BEPS Project. The
amendments regulate the obligation and the conditions for country-by-country reporting
in relation to companies that are tax-resident in Andorra and are part of a multinational
group with revenues of 750 million euros or more.

The present Law comprises seven articles, three transitional provisions and one final
provision,

Article 1

Articles 16.bis, 16.ter and 16.quater are introduced in Law 95/2010 af 29 December on
corporate income tax, with the following wording:

“Article 16.bis

Tt
[
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Obligation to file country-by-cowniry information

1. Each ultimate parent entity of an MNE group that is resident for tax purposes in
the Principality of Andorra shall file & country-by-country report conforming 1o the
requirements of section 6 with respect to its reporting fiscal year on or before the date
specified in section 7.

2. A constituent entity which is not the ultimate parent entity of an MNE group shall
file a country-by-country report conforming to the requirements of section 6 with
respect to the reporting fiscal year of an MNE group of which it is a constituent entity,
on or before the date specified in section 7, if the following eriteria are satisfied:

a) the entity is resident for tax purpnses in the Principality of Andorra; and
b} one of the following conditions applies:

i) the ultimate parent entity of the MNE group is not obligated to file a country-
by-country report in its jurisdiction of tax residence; or,

ii) the jurisdiction in which the ultimate parent entity is resident for tax purposes
has a current international agreement to which the Principality of Andorra is a
party but does not have a qualifving competent authority agreement in effect to
which the Principality of Andoma is a party by the time specified in section 7 for
filing the country-by-country report for the reporting fiscal year; or,

iii) there has been a systemie failure of the jurisdiction of tax residence of the
ultimate parent entity that has been notified by the ministry in charge of finance to
the constituent entity resident for tax purposes in Andorra.

Where there are more than one constituent entities of the same MNE group that are
resident for tax purposes in Andorra and one or more of the conditions set out in
subsection b) above apply, the MNE group may designate one of such constituent
entities to file the country-by-country report conforming to the reguirements of section
6 with respect to any reporting fiscal year on or before the date specified in section 7
and to notify the ministry in charge of finance that the filing is intended to satisfy the
filing requirement of all the constituent entities of such MNE group that are resident for
tax purposes in Andorra.

3. Notwithstanding the provisions of section 2 above, when one or more of the
conditions set out in subsection b) of section 2 apply, en entity described in section 2
shall not be required to tile a country-by-country report with the ministry in charge of
finance with respect to any reporting fiseal year if the MNE group of which it is a
constituent entity has made available a country-by-country report conforming to the
requirements of section 6 with respect to such fiscal year through a surrogate parent
entity that files that country-by-country report with the tax authority ef its jurisdiction of
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tax residence on or before the date specified in section 7 and that satisfies the following
conditions:

a) the jurisdiction of tax residence of the surrogate parent entity requires filing of
country-by-country reports conforming to analogous reguirements to those set in section
6;

b) the jurisdiction of tax residence of the surrogate parent entity has a qualifying
competent authority agreement in effect to which the Principality of Andorra is a party
by the time specified in section 7 for filing the country-by-country report for the
reporting fiscal year;

¢) the jurisdiction of tax residence of the surrogate parent entity has not notified the
ministry in charge of finance of a systemic failure;

d) the jurisdiction of tax residence of the surrogate parent entity has been notified in
analogous terms to those envisaged in section 4 by the constituent entity resident for tax
purposes in its jurisdiction that it is the surrogate parent entity; and

e) a notification has been provided to the ministry in charge of finance in accordance
with section 5.

4. Any constituent entity of an MNE group that is resident for tax purposes in
Andorra shall notify the ministry in charge of finance whether it is the ultimate parent
entity or the surrogate parent entity, during the term for filing its corporate income tax
return corresponding to the reporting fiscal year, in the terms set by regulations.

5. Where a constituent entity of an MNE group that is resident for tax purposes in
Andorra is not the ultimate parent entity nor the surrogate parent entity, it shall notify
the ministry in charge of finance of the identity and tax residence of the reporling entity,
during the term for filing its corporate income tax return corresponding to the reporting
fiscal vear, in the terms set by regulations.

6. For purposes of this Law, a country-by-country report with respect to an MNE
group is a report containing:

a) Aggregate information relating to the amount of revenue, profit or loss before income
tax, income tax paid, income tax accrued, stated capital, accumulated carnings, number
of employees, and tangible assets other than cash or cash equivalents with regard to
each jurisdiction in which the MNE Group operates;

b} An identification of each constituent entity of the MNE group setting out the
jurisdiction of tax residence of such constituent entity, and where difterent from such
jurisdiction of tax residence, the jurisdiction under the laws of which such constituent
entity is organised, and the natre of the main business activity or activities of such
constituent entity.
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Regulations will determine the form envisaged for filing the country-by-country report.

7. The country-by-country report required by this article shall be filed no later than
12 months afier the last day of the reporting fiscal vear of the MNE group.

8. Noncompliance with the information obligations envisaged in this article
constitutes a tax infringement that can be fined in accordance with the provisions of
letter ¢) of section 2 of article 127 of Law 21/2014, of 16 October, on the basis of the
tax gystem,

Article 16.er
Use and confidentiality of country-by-country report information

I, The ministry in charge of finance shall use the country-by-country report for
purposes of assessing high-level transfer pricing risks and other base erosion and profit
shifting related risks in the Principality of Andorra, including assessing the risk of non-
compliance by members of the MNE group with applicable transfer pricing rules, and
where appropriate for economic and statistical analysis. Transfer pricing adjustments by
the ministry in charge of finance will not be based on the country-by-country report.

2. The ministry in charge of finance shall preserve the confidentiality of the
information contained in the country-by-country report at least to the same extent that
would apply if such information were provided to it under the provisions of the
Multilateral Convention on Mutual Administrative Assistance in Tax Matters.

Article 16.quater
Definitions

For purposes of articles 16.bis and l6.ter the following terms have the following
meanings:

a) The term group means a collection of enterprises related through ownership or
control such that it is either required to prepare consolidated financial statements under
applicable accounting principles or would be so required if equity interests in any of the
enterprises were traded on a public securities exchange.

b} The term MNE group means any Group that includes two or more enterprises the tax
residence for which is in different jurisdictions, or includes an enterprise that is resident
for tax purposes in one jurisdiction and is subject to tax with respect to the business
carried out through a pennanent establishment in another jurisdiction, and is not an
excluded MNE group.

c) The term excluded MNE group means, with respect to any fiscal year of the group, a
group having total consolidated group revenue of less than 730 million Euro during the
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fiscal vear immediately preceding the reporting fiscal year as reflected in its
consolidated financial statements fur such preceding fiscal year.

d) The term constituent entity means:

i) any separate business unit of an MNE group that is included in the consolidated
financial statements of the MNE group for financial reporting purposes, or would
be so included if equity interests in such business unit of an MNE group were
rraded on a public securities exchange.

ii) any such business unit that is excluded from the MNE group’s consolidated
financinl statements solely on size or materiality grounds.

iii) any permanent establishment of any separate business unit of the MNE group
included in i) or ii) above provided the business unit prepares a separate financial
statement for such permanent establishment for financial reporting, regulatory. tax
reporting, or internal management control purposes.

e) The term reporting entity means the constituent entity that is required to file a
country-by-report in its jurisdiction of tax residence on behalf of the MNE group. The
reporting entity may be the ultimate parent entity, the surrogate parent entity, or any
entity described in section 2 of article 16.bis above.

f) The term ultimate parent entity means a constituent entity of an MNE group that
meets the following criteria:

i) it owns directly or indirectly a sufficient interest im one or more other
constituent entities of such MNE group such that 1t is required to prepare
consolidated financial statements under applicable accounting principles, or
would be so required if its equity interests were traded on a public securities
exchange in its jurisdiction of tax residence: and

i1} there is no other constituent entity of such MNE group that owns directly or
indirectly an interest described in subsection i) above in the first mentioned
constituent entity.

g) The term surrogate parent entity means one constituent entity of the MNE group that
has been appointed by such MNE group, as a sole substitute for the ultimate parent
entity, to tile the country-by-country report in that constituent entity’s jurisdiction of tax
residence, on behalf of such MNE group. when one or more of the conditions set out in
subsection b) of section 2 of Article 16.bis applies.

h) The term fiscal year means an annugal accounting period with respect to which the
ultimate parent entity of the MNE group prepares its financial statements.
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i) The term reporting fiscal year nieans that fiscal year the financial and operational
results of which are reflected in the country-by-country report defined in Article 16.bis
above,

j) The term qualifying competent authority agresment means an agrecment that is
between authorised representatives of those jurisdictions that are parties to an
international agreement, and that requires the automatic exchange of country-by-country
reports between the party jurisdictions.

k) The term international agreement shall mean the Multilateral Convention for Mutual
Administrative Assistance in Tax Matters, any bilateral or multilateral tax convention,
or any tax [nformation Exchange Agreement to which Andorra is a party, and that by its
terms provides legal authority for the exchange of tax information between
jurisdictions, including automatic exchange of such information.

I) The term consolidated financial statements means the financial statements of an MNE
group in which the assets, liabilities, income, expenses and cash flows of the ultimate
parent entity and the constituent entities are presented as those of a single economic
entity.

m) The term systemic failure with respeet to a jurisdietion means that a jurisdiction has
a qualifying competent authority agreement in effect with the Principality of Andorra,
but has suspended automatic exchange (for reasons other than those that are in
accordance with the terms of that agreement) or otherwise persistently failed to
automatically provide to the Principality of Andorra country-by-country reports in its
possession of MINE groups that have constitueni entities in Andorra.”

Article 2

The title and the first paragraph of section 1 of article 20 of the Law 95/2010, of 29
December, on corporate income tax, are amended to read as follows:

“Exemption to avoid economic double taxation of dividends, participations in profit and
income arising from the fransfer of inferests in other entilies

1. Dividends or participations in the profit of emtities resident or non-resident in
Andorra for tax purposes, as well as gains on disposal of a participation or from
dissolution of an investee or from withdrawal as an equity holder are fully exempt from
taxation, provided the following requirements are met:”

Article 3

A mew subsection d) is added to section 2 of article 20 of the Law 93/2010, of 2%
December, on corporate income tax, with the following wording:

*d) Losses incurred on disposal of participations that meet the requirements stated in
section | above are non-deductible.”
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Article 4

Article 21 of the Law 9572010, of 29 December, on corporate income tax is amended lo
read as follows:

“Article 21

Elimination of international double taxatfon of income attribulable to permancenl
establishments abroad

1.  Positive income obtained abroad through a permanent establishment situated
outside the Principality of Andorra is exempt when the permanent establishment has
been subject to a tax substantially similar to Andorran corporate income tax at a
nominal rate equivalent to at least 40% of the general rate of taxation specified in article
41. Such substantial similarity is established taking into account the essential
charaeteristies of the foreign tax and whether the main purpose of that tax is the taxation
of the income obtained by the taxpayer. This requirement will be deemed to be met
when the permanent establishment is situated in a country with which Andorra has
subscribed a treaty for the avoidance of double taxation.

2. Losses obtained by the permanent establishment are not deductible when the
requirements stated in the previous section are met, unless the losses are incured as a
result of the discontinuation of the permanent establishment’s activity.”

Article 5

Article 23 of the Law 95/2010, of 29 December. on corporate income tax is amended to
read as follows:

“Article 23
Special regime for exploitation of certain intangible assets

I.  Taxpayers who elect into the special regime specified in this article apply an B0
per cent reduction to the tax base corresponding to positive income from concessions or
authorisations of use, assignments, licenses or transfers of patents, utility models and
copyrighted software in the proportion resulting from the following fraction:

a) In the numerator, the expenses incurred by the taxpayer that are directly related to its
activity aimed at creating the intangible asset; the expenses arising from the
subcontracting of that activity to related partics within the meaning of article 16 who are
tax-resident in Andorra and who carry out the subcontracted activities in Andorra; and
the expenses incurved in relation to the subcontracting of that activity to unrelated
parties, provided in this latter case that the value of the subconiracted activities carried
out abroad does not excecd 23 per cent of the expenses included in the numerator before
the increase of 30 per cent referred w below. The expenses included in the numerator
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will be increased by 30 per cent, although in no case may the resulting amount exceed
the amount of the denominator,

b} In the denominator, the total expenses incurred in relation to the activity aimed at
creating the intangible asset, including the expenses of subcontracting that activity to
related parties who are not tax-resident in Andorra or who do not carry out the
subconiracted activity in Andorra; any amount in excess of the 25 per cent limit stated
in subsection a) above in relation to the expenses of subcontracting the activity to
unrelated parties who carry out the activity outside Andorra; and the expenses of
acquisition of intangible assets.

Gieneral expenses, including, among others, interest payments, building costs and other
expenses not directly related to the creation of the intangible asset, will not be included
in this fraction, either in the numerator or in the denominator. For the purpose of
calculating the fraction, the expenses incurred as described in the previous paragraphs
will be taken into account independently of their accounting or tax treatment,

The reduction referred to in this section | will be caleulated separately and individually
for each asset exploited by the taxpayer.

2. Application of the reduction of the tax base established in the previous section is
subject to compliance with the following conditions:

a) The taxpayer must exploit the intangible asset in question in its own name within the
framework of its economic activily,

b) The grantee of the rights of use must use those rights in carrying out an economic
activity and the results of that use must not take the form of the delivery of goods or the
provision of services by the grantee that generate tax-deductible expenses in the grantor.

c) The taxpayer must keep the necessary accounting records to be able to determine the
income and direct expenses corresponding separately and individually to each of the
granted intangible assets, as well as the amount of the reduction referred to in section 1.

3. In the case of concessions or authorisations of use, assignments or licenses of the
intangible assets indicated in section 1, for the purpose of determining the tax base to
which the reduction is to be applied, the term “income™ refers to the amount of the
income obtained during the tax period arising from the grant of the intangible asset, less
the amount of all the deductible expenses incurred during the same tax period that are
directly related to the granted asset.

4. Where in previous tax periods the income [rom one of the intangible assets
indicated in section | was negative and was included in the tax base, the reduction
provided for in this article will apply only to positive income obtained subsequently in
relation to the same asset from the moment such positive income exceeds the amount of
the earlier negative income. Similarly, where in previous tax periods the income from
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one of these assets was positive and the reduction provided for in this article was
applied, any negative income obtained subsequently in relation to the same asset will
also be included in the tax base with the reduction provided for in section 1 until the
amount of negative income reaches the amount of the previous positive income.

5. In order to obtain authorisation to apply this regime, the taxpayer must submit a
written application to the ministry in charge of finance, demonstrating that the
conditions set out in the previous sections are met and giving details which roust
include, at least, the nature of the activity the taxpayer wishes to carry out, the types of
intangible assets, whether already existing or expected, to which it wishes to apply the
special regime and the means it has at its disposal to carry on this economic activity in
Andorra. The ministry in charge of finance, following the procedure established in
regulations, will then either accept or reject the application. The resolution that
concludes the procedure for authorisation of this regime must be notified within six
months of the date on which the application was recorded in any of the receipt registers
of the ministry in charge of finance or the date of amendment of the application at the
request of the ministry in charge of finance. If that period expires without an express
resolution having been issued, the application may be considered rejected. The regime
takes ¢ffect from the same tax period in which the application was submitted.

Onee the initial authorisation has been granted, a taxpayer who wishes to apply it in
subsequent tax periods must notify the competent body of the ministry in charge of
finance accordingly if there has been a substantial change in the circumstances in
relation to which the initial authorisation was granted. This notification must eontain a
description of the activities and the types of intangible assets to which this regime is to
be applied and proof that the conditions for applying the regime are met, on the same
terms as in the previous paragraph. The ministry in charge of finance must authorise
the application of the special regime to the new activities and the new types of
intangible assets following the same procedure as described in the previous paragraph.

Notwithstanding the initial autherisation and any subsequent extensions of the regime to
ather activities and types of intangible assets that may be granted by the ministry in
charge of finance, the adminisirative authorities may take steps to verify compliance
with the requirements for application of this regime.”

Article 6
Article 24 of the Law 95/2010, of 29 December, on corporate income tax is deleted.
Artiele 7

Article 38 of the Law 95/2010, of 29 December, on corporate income tax is amended to
read as follows:

“Article 38

6972/18 ADD 28
DG G 2B

www.parlament.gv.at

AR/fm

24
EN


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=15387&code1=RAT&code2=&gruppen=Link:6972/18;Nr:6972;Year:18&comp=6972%7C2018%7C

Special regime for holding companies

1. Taxpayers that have the form of a public limited company (socictat andnima) or a
limited liability company (societai limitada) whose exclusive purpose is the
management and holding of interests in companies resident or non-resident in Andomra
for tax purposes may request application of this special regime.

2. The securities or participation units representing shares of ownership of the holding
comparny must be registered.

3. Companies that elect into this regime obtain a tax exemption for dividends they
receive from their interests in other companies and any gains they obtain on disposal of
such interests. The limitations envisaged in section 2 of article 20 are also applicable in
relation to the interests in other companies held by companies that elect into this regime.

When an investee company is non-resident in Andorra for tax purposes, it must be
subject, without any possibility of exemption, to 2 tax on income similar to Andorran
corporate income tax at a nominal rate equivalent to at least 40% of the general rate of
taxation specified in article 41. Such substantial similarity is established taking into
account the essential characteristics of the foreign tax and whether the main purpose of
that tax is the taxation of the income obtained by the taxpayer. This requirement will be
deemed to be met when the investee company is resident in a country with which
Andorra has subscribed a treaty for the avoidance of double taxation that is applicable to
the investee.

[f the investee company is not directly subject to a similar tax but a subsidiary of the
investee company is subject to such a tax, the requirement will be deemed met with
respect ta income received from the non-subject company that comes from the second-
tier subsidiary which does meet the requirement of being liable to a similar tax.

In the case of investee companies that are lax-resident in Andorra, this exemption
applies if the investee conipany is subject, without any possibility of exemption, to the
general rate of taxation specified in article 41.

In the notes to its annual accounts the company must give details of its portfolio and
identify the interests in other companies it holds or has held during the year, their net
book value and any dividends or reserves it received during the vear.

4. Dividends paid out of exempt income are exempt from corporate income tax for the
equity holder when it is an Andorran company.

5. Holding companies must file a tax return even if no tax is payable.”

First transitional provision

<l
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Transitional regime applicable to entities that are taxed under the special regime for
companies that  exploit intangible assets internationally or that intervene in
international trade.

1. Taxpayers that already apply the special regime for companies that exploit
intangible assets internationally or that intervene in intemational trade as of the effective
date of this Law and that submitted the request for authorisation to apply that regime
before 1 July 2017 may continue to apply it in respect of income obtained in taxable
periods concluding no later than 31 December 2020, on the following terms:

a) The percentage of reduction specified in section 1 of article 23 of the Law 95/2010,
of 29 December, on carporate income tax, in the wording in force until the effective
date of this Law, that is applicable to income obtained from said effective date until the
conclusion of tax periods ending no later than 31 December 2018 is multiplied by 0.75.

b) The percentage of reduction specified in section 1 of article 23 of the Law 95/2010,
of 29 December, on corporate income tax, in the wording in force until the effective
date of this Law, that is applicable to tax periods ending between | January 2019 and 31
December 2019 is multiplied by 0.5.

¢) The percentage of reduction specified in section 1 of article 23 of the Law 95/2010,
of 29 December, on corporate income tax, in the wording in force until the effective
date of this Law, that 1s applicable to tax periods ending between | January 2020 and 31
December 2020 is multiplied by 0.25.

2. The transitional regime described in the previous section may only be applied o
assels, poods, rights or service provisions for which the special regime was being
applied prior to 1 July 2017. Taxpayers must submit a notification to the ministry in
charge of finance in which they identify the pre-existing assets, goods, rights or service
provisions in relation to which they opt to apply the transitional regime.

3. In relation to activities of international exploitation of intangible assets, in no case
is the transitional regime described in the previous section applicable to income arising
from the grant of rights of use or the disposal of such assets, goods or rights that were
acquired by the taxpayer from related parties within the meaning of article 16 of the
Law 95/2010, of 29 December, on corporate income tax on or after | January 2017,

Second transitional provision

Transitionel regime applicable o entities that are taxed under the special regime for
intragroup finaneivl management and investment companies.

I.  Taxpayers that already apply the special regime for intragroup financial
management and investment companies as of the effective date of this Law and thal
submitted the request for authorisation to apply that regime before | July 2017 may
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continue to apply it in relation to income obtained in taxable periods concluding no later
than 31 December 2020, on the following terms:

a} The percentage of reduction specified in section 1 of article 24 of the Law 95/2010,
of 29 December, on corporate income tax, in the wording in force until the eftective
date of this Law, that is applicable to income obtained from said effective date until the
conclusion of tax periods ending no later than 31 December 2018 is multiplied by 0.75.

b) The percentage of reduction specified in section 1 of article 24 of the Law 95/2010,
of 29 December, on corporate income tax, in the wording in force until the effective
date of this Law, that is applicable to tax periods ending between 1 January 2019 and 31
December 2019 is multiplied by 0.5.

¢) The percentage of reduction specified in section 1 of article 24 of the Law 95/2010,
of 29 December, on corporate income tax, in the wording in force until the effective
date of this Law, that is applicable to tax periods ending between | January 2020 and 31
Decetnber 2020 is multiplied by 0.23.

2, The transitional regime described in the previous section may only be applied to
transactions and contracts for which the special regime was being applied prior to 1 July
2017. Taxpayers must submit a notification to the ministry in charge of finance in which
they identify the pre-existing transactions and contracts in relation to which they opt to
- apply the transitional regime.

Third trangitional provision

Transitional regime applicabfe to entities that are faxed under the special regime for
companies thal hold interests in foreign companies.

1. Taxpayers that already apply the special regime for companies that hold interests
in foreign companies as of the effective date of this Law and that submitted the request
for authorisation to apply that regime before 1 July 2017 may continue to apply it, on
the same terms and conditions, to income obtained uniil 31 December 2020 from
interests acquired prior to 1 July 2017,

2. Any gains obtained, after 31 December 2020, by taxpayers who are taxed under
this transitional regime, on the disposal of interests in companies acquired prior to |
July 2017 may be exempt on the terms stated in section 3 of article 38, in the wording in
force before this Law came into effect, for the proporiion of the gain that was generated
until 31 December 2020. For these purposes, the gains on disposal of the interest will be
considered to have been generated on a straight-line basis over the holding period.

Final provision

This Law is effective on the day following its publication in the Official Gazette of the
Principality of Andorra {Butilet! Oficial del Principat d Andorra).
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The amendments introduced by article 1 will be applicable in relation ta reporting fiscal
years beginning on or after the day in which this Law becomes effective.
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Document 3: original Catalan version of the amendments infroduced to the Draft Law amending
the Law S5/2010 on Corporate Income Tax (related to IP Regimes and ChC Reporting)
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ESMENES DE MODIFICACIO DEL PROJECTE DE LLEI DE MODIFICACIO DE
LA LLEI 95/2010 DE L'IMPOST SODRE SOCIETATS, RELATIVES A L'IP REGIME

Esmenal De modificacid

Es proposa modificar la lletra ¢} de "apartat 2 de article 23, introduft a la Llei 95/2010,
del 29 de desembre, de limpost schre societats, per I'article 5 del Projecte de llei de
mlodiFEcacid de la Llei 95/2010, del 29 de desembre, de l'impost sobre societats, de manera
que on diu “"L'obligat tributari ha de disposar dels registres complables necessaris per
poder determinar els ingressos i les despeses directes corresponents, de forma
separada i individual, a cadascun dels actius intangibles cedits, aixi com I'import de la
reduccid a que es fa referéncia a I'apartat 1% digui “L'obligat bributari ha de disposar
dels registres comptables necessaris per poder determinar els ingressos i les despeses
corresponents, de forma separada i individual, a cadascun dels actius intangibles
cedits, aixi com I'import de la reduccié a que os fa referéncia a 'apartat 17,

MOTIVACIO

La modificacié s'introdueix amb I'objectiv de que la normativa andorrana estigui
alineada amb les directrius de 'OCDE incloses a l'acci6 5 del Projecte BEPS. En
particular, pel gque fa als régims d'explotacio d’intangibles, 1accié 5 preveu que la
definicid de la renda apta per a aplicar aquests régims especials hagi de ser congruent
amb les normes internes relatives a la definicits de renda, després de I'aplicacio de les
normes de preus de transferéncia.

Les normes fiscals andorranes relatives a la definicia de "renda” en el marc de 1"lm post
sobre Societats tenen en compte tant les despeses directes com les indirectes, Per tang,
resulta necessari que la renda neta susceptible d'aplicar el régim especial d'explotacio
de determinats actius intangibles es determini com la renda bruta derivada de 1a cessid
de I'actiu minorada tant en 'import de les despeses "directament” relacionades amb
l'actiu intangible explotat com en el de les despeses “indirectament” associades al
referit actiu. En conseqiiéncia, mijangant Ueliminacio de la referéncia a les despeses
“directament” relacionades amb 1'actiu, s'haurd d'entendre que totes les despeses, tant
les directes com les indirectes, s’han de tenir en compte per a calcular la “renda”.
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Esmena 2 De modificacid

Es proposa modificar 'apartat 3 de I"article 23, introduit a la Llei 95/2010, del 29 de
desembre, de I'impost sobre societats, per 'article 5 del Projecte de llei de madificacid de la
lei 95/2010, del 29 de desembre, de I'impost sobre societats, de manera que on diu "En el
cas de concessions o autoritzacions d'ds, cessions o Ilicéncies dels actius intangibles
indicats a l'apartat 1, a l'efecte de determinar la base de tributacié susceptible de
reduccit sentén que el terme rendes fa referdneia a I'import dels ingressos obtinguts
durant el periode impositiu derivats de la cessid de l'actiu intangible minorat per
limport de totes les despeses deduibles incorregudes durant el mateix periode
impositiu directament relacionades amb l'actiu cedit” digui “En el cas de concessions o
autoritzacions d'Gs, cessions o Hlicencies dels actus intangibles indicats a I'apartat 1, a
I'efecte de determinar la base de tributacid susceptible de reducci6 s’entén que el terme
rendes fa referéncia a l'import dels ingressos obtinguts durant el perfode impositiu
derivats de la cessié de 'actiu intangible minorat per l'import de totes les despeses
deduibles incorregudes durant el mateix periode impositiu relacionades amb 'actia
cedit”.

MOTIVACIO

la modificacid s'introdueix amb l'objectiu de que la normativa andorrana estigui
alineada amb las directrius de I'OCDE incloses a l'accio 5 del Projecte BEPS. En
particular, pel que fa als régims d’explotacié d'intangibles, laccié 5 preveu que la
definicié de la renda apta per a aplicar aquests régims especials hagi de ser congruent
amb les normes internes relatives a la definicid de renda, després de I'aplicacid de les
normes de preus de transferéncia,

Les normes fiscals andorranes relatives a la definicio de "renda” en el marc de I'lmpost
sobre Societats tenen en compte tant les despeses directes com les indirectes. Per tant,
resulta necessari que la renda neta susceptible d'aplicar el régim especial d’explotacio
de determinats actius intangibles es determini com la renda bruta derivada de la cessio
de I'actiu minorada tant en I'import de les despeses “directament” relacionades amb
l'actiu intangible explotat com en el de les despeses “indirectament” associades al
referit actiu. En consegii2ncia, mitjangant 1'eliminacié de la referéncia a les despeses
“directament” relacionades amb I'actiu, s'haura d’entendre que totes les despeses, tant
les directes com les indirectes, s’han de tenir en compte per a calcular la “renda”
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ESMEN A DE MODIFICACIO DEL PROJECTE DE LLEI DE MODIFICACIO DE LA
LLEI 95/2010 DE L'IMPOST SOBRE SOCIETATS, RELATIVES A CbC REPORTING

Esmena 1 De modificacio

Es proposa modificar la lletra ¢) de I'article 16.quater, introduit a la Llei 95/2010, del 29
de desembre, de Fimpost sobre societats, per I'article 1 del Projecte de llei de modificacid de la
Llei 95/2010, del 29 de desembre, de I'impost sobre societats, de manera que on diu “El
terme grup multinacional exclis designa, en un exercici fiscal del grup, un grup els
ingressos consolidats totals del qual hagin estat inferiors a 750 milions d’euros durant
l'exercici fiscal immediatament anterior a lexercici fiscal de presentacié de la
informacio, de conformitat amb els seus estats financers consolidats corresponents a
I'exercici fiscal anterior esmentat” digui “El terme grup multinacional exclos designa, en
un exercici fiscal del grup, un grup els ingressos consolidats totals del qual hagin estat
inferiors a 750 milions d'euros, o un import en moneda local equivalent a 750 milions
d’euros determinat al gener de 2015, durant I'exercici fiscal immediatament anterior a
I'exercici fiscal de presentacié de la informaci6, de conformitat amb els seus estats
financers consolidats corresponents a I'exercici fiscal anterior esmentat”.

MOTIVACIO

La modificacié sintrodueix amb I'objectiu de que la normativa andorrana relativa a
I'obligacio de presentar informacio pafs pet pais sigui coherent amb les directrius de
I'OCDE en matéria de fluctuacions en els Hpus de canvi i els seus efectes en la
determinaci del llindar per a que els grups multinacionals quedin exonerats de la
presentacié d'aquesta informacié, En aquest sentit, TOCDE recomana incloure una
previsié que contempli la possibilitat que la moneda local de I'entitat matriu no sigui
I'Buro i que, en tal cas, es fixi el Uindar per referéncia a I'import en moneda local
equivalent a 750 milions d'euros utilitzant un tipus de canvi determinat al gener de
2015,
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Document 4: English version of the amendmeants introduced to the Draft Law amending the Law
8512010 on Corporate Incoma Tax (related to IP Regimes and CbG Reporling)
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AMENDMENTS TO THE DRAFI OF THE LAW AMENDING LAW 952010 ON
CORPORATE INCOME TAX, RELATED TO IP REGIME

Amendment 1 For modification purposes

A proposal is put forward to modify letter ¢ of section 2 of Article 23, inserted in
Corporate Income Tax Act 95/2010, of 29 December, by virtue of Article 5 of the Bill to
modify Corporate Income Tax Act 95/2010, of 29 December, replacing the wording “The
taxpayer must keep the necessary accounting records to be able to determine the
income and direct expenses corresponding, separately and individually, to each of the
granted intangible assets, as well as the amount of the reduction referred to in section
1" for “The taxpayer must keep the necessary accounting records to be able to
determine the income and expenses corresponding, separately and individually, to
each of the granted intangible assets, as well as the amount of the reduction referred to
in section 17,

GROUNDS

The modification is introduced to ensure Andorran law is in line with the OECD
guidance set forth in Action 5 of the BEPS Action Plan. In particular, regarding IP
regimes, Action 5 indicates that the definition of qualifying income for the purposes of
applying these preferential regimes must be consistent with the domestic rules on
income definition, after the application of transfer pricing rules.

Andorran tax rules on the definidon of income for Corporate Income Tax purposes
take into account direct and indirect expenses. It is therefore necessary that net income
eligible for the application of the special regime for exploitation of intangible assets be
defined as the gross income deriving from the granting of the asset, less any expenses
“directly” related with the exploited intangible asset and any expenses "indirectly”
associated with sald asset. Consequently, by eliminating any reference to expenses
“directly” related with the asset, it should be understood that all expenses (both direct
and indirect) have to be taken into account when calculating "income”.
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Amendment 2 For modification purposes

A proposal is put forward to modify section 3 of Article 23, inserted in Corporation
Tax Act 95/2010, of 29 December, by virtue of Article 5 of the bill to modify Corporation Tax
Act 95/2010, of 25 December, replacing the wording “In the case of concessions or
authorisations of use, assignments or licenses of the intangible assets indicated in
section 1, for the purpose of determining the tax base to which the reduction is to be
applied, the term "income” refers to the amount of the income obtained during the tax
period arising from the grant of the intangible asset, less the amount of all the
deductible expenses incurred during the same tax period that are directly related to
the granted asset” for “In the case of concessions or authorisations of use, assigrunents
or licenses of the intangible assets indicated in section 1, for the purpose of
determining the tax base to which the reduction is to be applied, the term “income”
refers to the amount of the incoine obtained during the tax period arising from the
grant of the intangible asset, less the amount of all the deductible expenses incurred
during the same tax period that are related to the granted asset”,

GROUNDS

The modification is introduced to ensure Andorran Jaw is in line with the OECD
guidance set forth in Action 5 of the BEPS Action Plan. In particular, regarding IP
regimes, Action 5 mdicates that the definition of qualifying income for the purposes of
applying these preferential regimes must be consistent with the domestic rules on
income definition, after the application of transfer pricing rules.

Andorran tax rules on the definition of income for Corporate Income Tax purposes
take into account direct and indirect expenses. It Is therefore necessary that net income
eligible for the application of the special regime for exploitation of intangible assets be
defined as the gross income deriving from the granting of the asset, less any expenses
“direct]ly” related with the exploited intangible asset and any expenses “indirectly”
associated with said asset. Consequently, by eliminating any reference to expenses
"directly” related with the asset, it should be understood that all expenses (bath direct
and indirect) have to be taken into account when calculating “income".

EELEL]
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AMENDMENT TO THE DRAFT OF THE 1AW AMENDING LAW 95/2010 ON
CORPORATE INCOME TAX, RELATED TO CbC REPORTING

Amendment 1 For modification purposes

A proposal is put forward to modify letter c) of Article 16 quater, inserted in
Corporation Tax Act 95/2010, of 20 December, by virtue of Article 1 of the bill to
modify Corporation Tax Act 95/2010, of 29 December, replacing the wording “The
term excluded MINE group means, with respect to any fiscal year of the group, a group
having total consolidated group revenue of less than 750 million Euro during the fiscal
year immediately preceding the reporting fiscal year as reflected in its consolidated
financial statements for such preceding fiscal year” for “The term excluded MNE
group means, with respect to any fiscal year of the group, a group having tofal
consolidated group revenue of less than 750 million Euro, or an amount in local
currency equivalent to 750 million Euro as of January 2015, during the fiscal year
immediately preceding the reporting fiscal year as reflected in its consolidated
financial statements for such preceding fiscal year”.

GROUNDS

The modification is introduced to ensure Andorran law on Country by Country
Reporting is in line with OECD puidance on currency fluctuations and the effects
thereof on determining the threshold at which MNE groups are exempt from reporting
said information. In this regard, the OECD recommends including a clause that offers
the possibility that an ultimate parent entity’s domestic currency may not be the Furo
and, if this is the case, a threshold in the jurisdiction’s domestic currency equivalent to
750 million Euro may be established using the exchange rate as of January 2015.
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