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- Preparation of second trilogue

On 14 February, after a discussion on the basis of doc. 5683/18, Coreper agreed on a
mandate for the first trilogue which took place on 21 February!. Since then, discussions have

continued in the Energy Working Party and technical meetings with EP representatives.

Note: the overall 2030 EU 'headline targets' for Renewables (AM 64) and Energy Efficiency
(AM 73) are being examined in the context of the discussions on the corresponding sectoral
legislative proposals. Several technical provisions (mostly reporting requirements) will need
to be aligned with the corresponding mirror provisions from the draft Directive on the
Energy Performance of Buildings, the draft Effort Sharing and Land use, land use change
and forestry Regulations and the draft Directive on Energy Efficiency. Issues relating to the
delivery of the targets, including trajectories, will be discussed in the context of this draft
Regulation on Governance.
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2. The second trilogue was postponed from 21 March to 26 April. At the outset, the co-

legislators estimated that in total, four trilogue meetings would be needed.

In view of the Presidency's aim to reach an agreement in two months' time on this urgent

draft Regulation, substantial progress should be achieved at the upcoming second trilogue

meeting. The Presidency has taken good note of the strong preference of most delegations
for the text of the Council General Approach ('GA') as regards most provisions under
negotiation, but is nonetheless of the view that viable and fair compromises must be
identified. For this reason, the Presidency urges delegations to show some flexibility and to

focus interventions on the main issues.

3. Thanks to a constructive attitude from all sides, during the Technical Meetings held with the

representatives of the three institutions provisional agreement could be reached on detailed

draft compromise texts listed below, and as reflected in the fourth column. These provisional

agreements are of course subject to formal confirmation by both the Council and the EP.

Texts that are provisionally agreed at technical level (either an entire Article or a paragraph)

are identified in the fourth column with "Text provisionally agreed at technical level"

(a) Climate issues:

The EP has indicated it could provisionally accept the Council General Approach on the
following climate aspects: Art. 16 and annex IV and V; Art. 17, para 2 and 2bis; Art. 23 and
annex III (with exception of AM 159); Art. 26, para 2 and para 2a; Art. 30, 31, 32 (with
exception of the committee); Art. 34; Art. 41 and AM 174

It should be noted that the EP will further reflect on Art. 40, 49 and Art. 26(2)(c); AM 159
and Art. 25 — AM 168, 169, 170.

6794/18 AT/st
DG E 2B EN

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=16761&code1=RAT&code2=&gruppen=Link:6794/18;Nr:6794;Year:18&comp=6794%7C2018%7C

(b) Energy issues:
- '"Target/Contribution' setting process in the area of renewable energy: Article 5.

- Investments: Article 3(2)(c) and (ec) (AM 59), Article 7 (AM 101), Article 8(2)(ca)
(AM 106), Article 9(ca) (AM 107), Article 12(1)(aa) (AM 118), Annex I part 1 Section
B 5 (AM 261, 262, 267). On this topic, the compromise reached aims to avoid an

excessive level of detail.

- E-platform: Article 24. The only 'outstanding' issue is the date at which this platform,
run by the Commission, is to become operational. The EP proposes 1 January 2019,

whereas the Commission is checking whether this would be feasible.

4. The reference to “Maintain Council GA” in the fourth column of the document indicates that

the Council is not ready to show flexibility towards the EP requests.

5. As regards the compromise texts (i.e. the new underlined texts in the fourth column), they
are based on the guidelines provided by the Working Party, and were subsequently
developed further in Technical Meetings with the EP.

In response to the Council's proposed compromises and indicated willingness to accept
certain amendments, the EP has indicated an equal amount of willingness to withdraw
several amendments or accept compromise texts. This means that many compromises on
issues that are predominantly of a technical nature could be provisionally agreed at the next
trilogue meeting. The most detailed compromise wordings that are provisionally agreed at

technical level are reflected below:
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(a) Climate compromises
On the climate side the compromises include Article 14 and Annex Ila — amendments 121,
122, 123, 277 and Article 26, para 2b — amendment 175 and 307 incorporated in the

Presidency compromise suggestions in Article 14 and annex Ila as follows:

Para 1: Who/When: introducing obligation for the Commission to prepare EU Long-
term strategy ('"LTS') by 1 April 2019 (the deadline for the Member States' LTS — 1
January 2020 is kept);

- Objectives: the compromise contains reinforced language on the long-term goals in the
Paris Agreement; a reference to the long-term stability and adaptability of carbon pools
(agreed language from recital 7 of the LULUCF), and a reference to a low carbon
energy system;

- Para 2 and 2a: Content of the Long term strategy for the Member States: inclusion of
heating and cooling, investments needed, socio-impact expectations;

- Anmnex Il a;

- Para 2bis: Content of the EU LTS - the Commission analysis of implications of
different scenarios, including net-zero by 2050 and global and EU carbon budget, as
well as of methane emissions;

- Para 4: increased transparency and publication of information;

- Para 4a — support by the Commission to the Member States in the preparation of the

LTS;

- Para 4b — assessment by the Commission of the Member States' LTS.

As a consequence of the compromise Presidency text the following elements in the EP
report would be deleted: amendments 110 (Art. 10,1b), 122 (Art. 13a), 123 (Art. 14), 127
(Art. 15), 175 and 307 (Art. 26, 2b), 242 (Annex I), 277 (Annex Ila). All the related recitals

should then be aligned with the compromise text.

Annex Ila — elements of the LTS

It should be noted that, in addition to the climate aspects, the EP insists on the obligatory
nature of the Annex and has included in the LTS two new elements: renewables and energy
efficiency. The Presidency proposes to keep the non-binding character of the Annex and has
tried to simplify it, thereby avoiding the creation of additional administrative burden. In
addition, the Presidency has proposed a new compromise suggestion in Annex VI(e), given

that this element is already reported to the UNFCCC.
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(b) Energy compromises

- On Article 1 (AM 49) paragraph (1) (ba), and in line with the discussion in the Energy
Working Party, the Presidency proposes to accept this text on regulatory certainty and
investment security, which is a core aim of the draft Regulation; on Art. 1(1)(bc) the
Presidency proposes to maintain the GA since the just transition falls beyond the scope
of the draft Regulation.

- The EP requests to add "investment strategies" as a key element of the national plans
(AM 101, 118, 261, 262), including estimates of investment leverage effects (AM 106)
and having the Commission ensure the consistency of investment strategies and
instruments with MS policies and measures (AM 107), as well as investment impacts
(AM 267). In relation to this package of provisions, the Presidency proposes
compromise texts which have been discussed both in the Energy Working Party and in
Technical Meetings with the EP, and on which a provisional agreement was reached
with the EP. The compromise would introduce the “general overview of the
investments needed” instead of an “investment strategy” as originally requested by the
EP. As a result, the Presidency proposes to accept the compromise wording in AM 59
(Art. 3(2)(c)), 101, 106 and 267 (point 5.2¢ (i), (iii) and (iv)). In that case, the EP
appears willing to drop AM 59 (Art. 3(2)(ec)), 107 (Art. 9(2)(ca)), 118, 261, 262, 267
(point 5.2¢ (ii)). The only remaining issue would be AM 267 (point 5.2¢ (v) and (vi))
which the EP would like to further discuss.

- In Article 3 (AM 59) which outlines the main elements of the national plans, in view of
the flexibility to be shown on some key aspects (notably investment, competitiveness,
energy efficiency first, and regulatory and non-regulatory barriers) the Presidency
proposes to maintain the GA on other additional reporting provisions requested by the
EP, in order to reach a balanced compromise in terms of the administrative burden for
Member States. As regards Art. 3(3)(c) there is a provisional agreement at technical
level for the Council to accept the EP proposal that “robust” and consistent data shall be
used, and for the EP to drop its proposal to make the data used for modelling exercises

publicly available.
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- The EP requests to have national "targets' (instead of 'contributions') with a
progressive trajectory for renewables (Art. 4(1)(a)(2), AM 291, 292, 220) including
three reference points and the percentages to be achieved at these points; the Member
State trajectory is set out in a new Annex Ia (AM 294).

- Progress could be made on the issue of reference points, where the Presidency
proposes to move the first reference point forward by one year: to 2022 as requested by
the EP, instead of 2023 as in the GA. The level of that reference point was lowered
accordingly, from 24% to 16%, and - as was the case for the discussion on the Council
GA on this issue - delegations argue that this is either too high, too low, or just right.?

- In Article 4 (AM 60-91, 287, 291 and 292) which outlines the main objectives, targets
and contributions of the national plans, the Presidency proposes to show flexibility on
some additional objectives, targets and contributions requested by the EP whilst
maintaining the GA on others, in order to reach a balanced compromise in terms of the
administrative burden to be placed on Member States' shoulders. The compromise
additions are mostly reflected in the Annexes and other Articles, in line with Council's
approach not to overburden Article 4 and to avoid overlaps.

- In Article 5 relating to the Member States' contribution setting process in the area of
renewable energy the EP and the Presidency reached a provisional agreement on the
whole provision except for the “early efforts” (Art. 5, para. 1 (d)(v)) which needs to be
further discussed together with the definition of “early efforts” in AM 53 (new Art.

2(2)(11a) and the ambition/progress gap-filling mechanism in Art. 27.

Note: in legal terms, a target for a given year (for example "by 2022") must be met at the
latest on the last day of that year, i.e. 31 December. In the context of the renewables
trajectories, the national contributions start from '0%' on 1 January 2021 and reach at least
100% by 31 December 2030. A linear trajectory would mean 20% by (31 December) 2022,
30% by 2023, 50% by 2025 and 70% by 2027. In the Council GA, the reference points were
slightly below linear.
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- In Article 6 relating to the Member States' contribution setting process in the area of
energy efficiency after the clarification that the EP in fact supports the indicative nature
of the national targets/contributions, the only remaining issues are “targets and
contributions” and the “low carbon energy” in Art. 6, para. 2 (d). The EP indicated that
it wishes to discuss the reference to “low carbon energy” in the Council GA without
specifying its position towards the text. However, the Presidency considers such
political discussion unnecessary and proposes to return to the original COM proposal.
Since the EP has not modified it, the text of the co-legislators would thus be aligned.

- In Article 8 relating to the analytical basis of the NECPs the Presidency proposes a
balanced approach by showing flexibility on some additional elements proposed by EP
whilst maintaining the GA on others. The compromise proposals ensure also the
consistency of Article 8 with the Annex 1.

- On Article 10a relating to the Multilevel Climate and Energy Dialogue Platform the
EP clarified that it has no intention of duplicating already existing and well-performing
platforms. A compromise recital 20ter was developed. In a spirit of compromise, the EP
appears willing to drop paragraphs 2 and 3 if the text in paragraph 1 further reflects (i)
an obligation for Member States that do not have such a structure in place to establish
such a platform (i.e. the deletion of “consider”); (ii) the “active engagement”, and (iii)

the “long-term energy and climate policies”. The Presidency proposes a compromise

text in that regard and invites the delegations to express themselves on the question of

whether to delete “consider” so that all MS that have no such platform "shall" establish

a Multilevel Platform.
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- On Article 29bis on the political monitoring of the governance, inserted by Council,
the EP has indicated that it will refuse to accept this provision. It argues that its content
does not reflect the interinstitutional balance of powers and is more suitable for a
Council declaration than a legislative text. The Presidency therefore proposes, as a

compromise, to reflect the essence of this Article in Art. 29(1) and recital 32.

6. Finally the Presidency invites delegations to provide general political guidance on two

particular issues:

(a)  On the EP request to add provisions on 'energy efficiency first' (AM 54, 191, 256,
260), the Council is showing flexibility: a recital was developed (cf. AM 54). The
Presidency underlines that for 'energy efficiency first' the only operative provisions in

the EP text are reporting obligations. In view of the EP's strong insistence, and since

delegations have shown openness to the inclusion of a reference to the “energy

efficiency first” principle in the Energy Efficiency Directive, the Presidency invites

delegations to express themselves on the future inclusion of a text based on this

compromise recital in the Articles (Art. 2(17a)), and to include adapted wording for

other related provisions.
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(b) On the issue of 'energy poverty', which the EP proposes to add in Art. 3(3)(e) (AM
59), including integrated reporting thereon (AM 148 and 154), and since delegations
have shown openness to the inclusion of this concept in another dossier, the

Presidency invites delegations to indicate their positions on the following questions:

(1) c¢f. AM 24: Could Member States support that they should remain responsible to
define energy poverty at national level so that the definition takes into account
national factors? Could MS support Commission guidance when defining energy

poverty?

(1) cf. AM 59: Could MS support that national objectives to reduce energy poverty as
well as reporting obligations on that objective should only be applicable in case
energy poverty is found to be affecting a significant share of the population

according to the national definition?

(i11) cf- AM 148 & 154: Is reporting on energy poverty better placed in Article 21
(internal energy market) as originally suggested by the Commission or in a new

dedicated Article 21a as proposed by the EP?

7. Coreper is invited to provide political guidance on the issues set out in point 6, and to agree
on a mandate for the Presidency for the second trilogue on 26 April on the basis of the text

reflected in the Annex.
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FOURTH COLUMN explanations

The fourth column contains Presidency compromise suggestions. In that column, bold italics text
indicates text as it was proposed by the EP.
Bold text indicates compromise texts proposed by the Presidency in response to EP amendments.

Underlined bold text (normal or ifalics) indicates new text as compared to the previous document.

Where the fourth column is marked "Maintain Council GA", at this stage, it is proposed that
Council maintains its General Agreement position as reflected in the third column.

"To be discussed with EP" means that further explanations will be sought from the EP or that the
amendment will be discussed with the EP without prejudice to Council's ulterior position on that

amendment.

N.B. Compromise suggestions for the Recitals are provisional and are always subject to
alignment with the corresponding provisions in the Articles.
N.B. Where footnotes from the Commission proposal remain unchanged across the four columns,

the footnote is only reproduced once; such deleted footnotes are marked with *.
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