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Glossary

Term or acronym

Meaning or definition

AUSD Australian Dollar

B2B Business-to-business

B2C Business-to-consumer

CAP Common Agricultural Policy

CF Charter of Fundamental Rights of the European Union
CMO Common Market Organisation

CR5 Concentration ratio of the five largest firms

ECB European Central Bank

EP European Parliament

EU European Union

EUR Euro

GBP British Pound

GCA Grocery Code Adjudicator (UK)

MTK The Finnish Farmers' Association

OECD Organisation for Economic Co-operation and Development
SCI Supply Chain Initiative

SME Small and medium-sized enterprises

TFEU Treaty on the Functioning of the European Union

UK United Kingdom

UTP Unfair trading practice
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1 Introduction

1.1 General

The present impact assessment report examines the case for introducing EU rules governing
unfair trading practices (UTPs) in the agri-food chain including their enforcement. It addresses
questions such as the nature and scope of the problem as well as the added value of EU measures
over existing Member States’ measures and self-regulatory initiatives.

The options discussed in sections 6 and 7 of this report would aim to complement existing rules
in Member States and the existing self-regulatory initiatives (EU-wide or national) rather than
replace them.

Possible measures enhancing transparency in the food supply chain, which constituted a second
component of the inception impact assessment of July 2017, will be subject to a separate work
strand. The third component of the said inception impact assessment concerning producer
cooperation was covered by recent changes to basic acts decided in the framework of the so-
called Omnibus regulation.” It is therefore not subject of this impact assessment.

UTPs can be broadly defined as practices which grossly deviate from good commercial conduct,
are contrary to good faith and fair dealing and are unilaterally imposed by one trading partner on
another (business-to-business).® The European Commission identified four key categories of
UTPs that “an effective regulatory framework should cover”:*

- one party should not unduly or unfairly shift its own costs or entrepreneurial risks to the
other party;

- one party should not ask the other party for advantages or benefits of any kind without
performing a service related to the advantage or benefit asked;

- one party should not make unilateral and/or retroactive changes to a contract, unless the
contract specifically allows for it under fair conditions;

- there should be no unfair termination of a contractual relationship or unjustified threat of
termination of a contractual relationship.

There are strong indications that UTPs occur frequently in the EU food supply chain and that
they can be detrimental mainly to otherwise viable smaller operators such as agricultural
producers and SME processors of food products.

Twenty EU Member States’ have laws, regulations and administrative provisions specifically on
UTPs. While different in shape and form, these provisions generally prohibit certain unfair

! http://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3735471_en

% See http://www.consilium.europa.eu/en/policies/cap-simplification/omnibus-regulation-agriculture/ and
Regulation (EU) 2017/2393 of the European Parliament and of the Council of 13 December 2017 (Article 152
CMO)

3 European Commission Communication, Tackling unfair trading practises in the business-to-business food supply
chain, 15 July 2014.

4 Report from the European Commission to the European Parliament and the Council on unfair business-to-business
trading practices in the food supply chain, 29 January 2016, p. 5.
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behaviour between businesses, often with a view to protecting the position of weaker parties.
Together with self-regulation, such as the voluntary Supply Chain Initiative®, they aim to ensure
the good functioning of the food supply chain.

There are, as of yet, no EU horizontal rules on unfair trading practices between businesses.® EU
rules on unfair commercial practices apply to business-to-consumer (B2C) situations. They do,
as such, not cover business-to-business (B2B) situations although Member States may choose to
extend their scope.

1.2 Political context

The discussion about UTP measures at the EU level dates back to 2009 (see Annex A for a
selection of relevant documents).” The European Commission’s “Communication on a better
functioning food supply chain” of 28 October 2009° and its Communication “Tackling unfair
trading practises in the business-to-business food supply chain” of 15 July 2014° are important
documents in this regard.

In 2013, the Commission carried out a public consultation on the basis of questions in a “Green
Paper on unfair trading practices in the business-to-business food and non-food supply chain in

Europe”.10

A European Commission report from January 2016 concluded that at that juncture a harmonised
regulatory approach under EU law would not add value.'* Nonetheless, it committed the
Commission to re-assessing the need and added value of EU action before the end of its
mandate.

In June 2016, a European Parliament resolution, which garnered exceptionally strong support,
invited the European Commission to submit a proposal for an EU-level framework concerning
UTPs."

In September 2016, the European Economic and Social Committee published a report calling
upon the Commission and the Member States to take swift action to prevent UTPs by
establishing an EU harmonised network of enforcement authorities, so as to create a level
playing field within the single market.**

In November 2016, an independent high-level group of experts nominated by the European
Commission presented its findings in a report entitled ‘Improving Market Outcomes —

> http://www.supplychaininitiative.eu/

® Directive 2006/114/EC covers specifically misleading and comparative advertising.

! European Commission Communication on a better functioning food supply chain, 28 October 2009.

8 http://ec.europa.eu/economy_finance/publications/publication16061_en.pdf

S http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2014:0472:FIN

19 Consultation by the European Commission on the Green Paper on unfair trading practices in the business-to-
business food and non-food supply chain in Europe.

1 Report from the European Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain, 29 January 2016.

12 1dem, pp. 12-13.

13 European Parliament resolution on unfair trading practices in the food supply chain, 7 June 2016. 600 votes in
favour.

1% com(216) 32 final, 30 September 2016.
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Enhancing the Position of Farmers in the Supply Chain’ (Report of the Agricultural Markets
Task Force).” It recommended EU legislation in the areas of unfair trading practices for
agricultural products, producer cooperation and market transparency, among others.

The Council Conclusions of December 2016 invited the Commission to undertake, in a timely
manner, an impact assessment with a view to proposing an EU legislative framework or other
non-legislative measures to address UTPs.®

In the recent Omnibus context, the EP proposed an amendment which meant to commit the
Commission to submit a legislative proposal on UTPs by mid-2018. The amendment was not
retained due to the European Commission’s institutional prerogative but the European
Commission made a declaration on the topic of unfair trading practices.’

The Commission Work Programme for 2018 states that the Commission "will propose measures
to improve the functioning of the food supply chain to help farmers strengthen their position in
the market place and help protect them from future shocks" (new initiative).™®

1.3 Unfair trading practices and their relevance in the agricultural sector

The integration of EU agriculture and food supply chains in global markets presents
opportunities but also risks." Successive reforms of the common agricultural policy (CAP) since
1992 have led to a paradigm shift from price to income support.?’ Accordingly, primary
producers do no longer enjoy systematic price support via market measures. Support through the
CAP rather is granted through decoupled income support (direct payments).** Trade barriers
have been removed through more liberal trade agreements. This has resulted in EU prices of
agriculture products being largely aligned with world market prices. EU farming and EU
agriculture have become competitive in this new global context and have made an important
contribution to the annual trade surpluses the EU has achieved in food products since 2009.%* But
the removal of price support and the insertion into global markets have exposed the EU agri-food
sector to global market instabilities and their corollary, price volatility and higher income
variability. 20% of farmers experience income drops of more than 30% each year.”®

The CAP’s rationale roots in the socio-economic specificities of the sector.* While business risk
is inherent in all economic activity, agriculture is particularly fraught with uncertainty, in

15 Report of the Agricultural Markets Task Force, Improving Market Outcomes - Enhancing the position of farmers
in the supply chain, November 2016.

Council Conclusions of 12 December 2016, Strengthening farmers’ position in the food supply chain and tackling
unfair trading practices.
17 See footnote 2, p. 49 of OJ: “The Commission confirms that it has launched an initiative on the food supply chain
which is now proceeding through the various stages required by the Better Regulation guidelines. It will decide on a
possible legislative proposal once this procedure has been completed, if possible in the first half of 2018.”

18 Commission Work Programme 2018 - An agenda for a more united, stronger and more democratic Europe.
19 Agricultural Markets Task Force report, independent expert group, November 2016, pp. 11-12.

20 The Common agricultural policy also covers fisheries, see Article 38 and Annex | TFEU.

2t Agricultural Markets Task Force report, independent expert group, November 2016, pp. pp. 48-49.

22 Annual Activity Report, 2016, DG Agriculture, p. 14.

23 Idem, p. 4.

24 Modernising & Simplifying the CAP - Economic challenges facing EU agriculture, background document, 18
December 2017.
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particular due to weather which has a direct impact on the variability of the quantity and the
quality supplied. Everyone needs food for survival, but demand for food is relatively inelastic: it
does not change significantly if prices fall or increase. This means that farmers cannot rely on
simply selling more of their output to compensate for lower prices. Over-supply therefore has a
significant impact on the price levels as well as on the volatility of prices.”> Moreover, there are
long production lags due to the biological processes on which agricultural production depends.
For example, it takes two years for a dairy cow to reach the stage where it produces milk.
Production decisions have to be taken in advance with limited knowledge of final outcomes and
against possibly changing market situations. These factors can have a significant impact on
farmers’ incomes, and yet they have virtually no control over them.

Agricultural producers are particularly vulnerable to UTPs? as they often lack bargaining power
that would be equal to that of their downstream partners. Their alternatives in terms of getting
their products to consumers are limited (this vulnerability is exacerbated where so called hold-up
situatior217$ occur which may make alternatives virtually non-existing due to the perishability of a
product®’).

In an agricultural policy environment which is distinctly more market oriented than before and
which aims at harnessing free trade opportunities, the good governance of the food supply chain
has become more important for operators including farmers. Such good governance should
ensure that they are able to develop their business and compete on fair terms, thereby
contributing to the overall efficiency of the chain. Unfair business conduct by operators wielding
significant bargaining power that is not prohibited or respective redress possibilities that lack in
effectiveness are liable to undermine the economic viability of victims of UTPs as well as their
trust in the overall fairness of the food supply chain.?®

The second highest priority for citizens concerning the common agricultural policy (CAP) is
strengthening the farmer’s role in the food chain (45%).2°

The EU’s Common Agricultural Policy (CAP) does provide for measures which aim to
strengthen farmers’ position in the food supply chain.®*® These include start-up funding (rural
development regulation) for producer groups and regulatory exemptions from competition law
for farmers” organisations. However, these policies have not fundamentally changed the
fragmentation of agricultural producers. What is more, producer organisations, even where they
do exist, can often not compensate for the lack of bargaining power of farmers in relation to their
larger and more concentrated partners in the supply chain. The CAP does not currently cover

% gee Gregory King and Charles Davenant in one of the first laws of the history of economics in the 17th century.
28 See for instance European Parliament resolution on unfair trading practices in the food supply chain, 7 June 2016,
preamble (recital A).

T gee Agricultural Markets Task Force report, independent expert group, November 2016, p. 29

%8 Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Sexton, p. 11.

2% Eurobarometer survey, October 2015

%0 See recital 139 of the CMO regulation (Regulation (EU) No 1308/2013 establishing a common organisation of
the markets in agricultural products): the regulation promotes the organisation of farmers in producer organisations
S0 as to strengthen their bargaining power vis-a-vis downstream operators, thereby resulting in a fairer distribution
of added value along the supply chain. See also European Court of Justice, judgment in Case C-671/15, APVE,
paragraph 65 “En outre, I’objectif de concentrer [’offre, afin de renforcer la position des producteurs face a une
demande sans cesse plus concentrée, peut également justifier une certaine forme de coordination de la politique
tarifaire des producteurs agricoles individuels au sein d'une [organisation des producteurs] ou d’une [association
des organisations des producteurs]."
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UTPs.3!

2 Problem definition

2.1 Overview of the problem definition

MARKET DYNAMICS DRIVERS PROBLEMS CONSEQUENCES
Market Atomistic
oru?ntatlon of EU strtfcture of Imbalance of AT Transfer of excesswe' risk and
agriculture (no agricultural costs to weaker parties

bargaining power

trading practices

more price producers &

support) small
manufacturers

Insertion of i Diminished part of added value in
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European food
supply chains in
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Concentration

Increased price

Divergence of UTP
rules

Under-protection against
UTPs

food supply chain for weaker
parties

of downstream and income Lack of coordination
operators: retail variability in among MS Dissimilar business conditions for
and processing agriculture enforcement operators in EU

authorities

Figure 1: Schematic overview of market dynamics, drivers, problems and consequences

2.2 Introduction

Operators with significant bargaining power can impose pressure on other weaker operators in
the food supply chain. ** At times, this pressure occurs in the form of a party being subjected to
unfair trading practices (UTPs). UTPs put companies’ profits and margins under pressure, which
can result in a misallocation of resources and even drive otherwise viable and competitive
players out of business.®® In such situations, a well-targeted regulation of certain trading
practices aiming at ensuring fairness between actors in the food supply chain can help to resolve
specific issues.>*

For illustration, being faced with a retroactive unilateral reduction of the contracted quantity for
perishable goods means income foregone for an operator who may not easily find alternatives.
Being paid for perishable products only months after they are delivered and sold by the

31 A recent change to the common market organisation in the Omnibus context introduces a right of producers and
producer organisations to ask for a written contract from their first purchaser. (Regulation (EU) 2017/2393 of the
European Parliament and of the Council of 13 December 2017, amendment 15 to Regulation (EU) No 1308/2013)
32 European Commission, Competition in the food supply chain, Staff Working Document, 28 October 2009, p. 28
refers to “stronger buyers, who are often perceived as gatekeeper to consumer markets”. See also EY, Cambridge
econometrics Itd, Arcadia international (2014), The economic impact of modern retail on choice and innovation in
the EU food sector, study for the European Commission, p. 45.

%3 Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Menard, p. 75.

% See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 1.
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purchaser in a store constitutes extra financial cost for the supplier. Obliging suppliers to take
back products not sold by the purchaser may constitute an undue transfer of risk to a supplier that
has repercussions on his security of planning and investment. Being asked to contribute to
generic in-store promotional activities of distributors without drawing a commensurate benefit
unduly reduces a supplier’s margin.

According to the OECD, “there are concerns with ‘fairness’ and that the increased bargaining
power of downstream food processors and retailers, has a potentially negative impact on the
farm sector”.*® Fairness considerations also inform the reactions to surveys undertaken in
relation to the occurrence and impact of UTPs on the functioning of the food supply chain.®

2.3 Occurrence of unfair trading practices in the food supply chain

There is a wide-spread consensus that UTPs occur throughout the food supply chain.*” Their
frequency distinguishes the food supply chain from other supply chains in terms of the
magnitude of the problem.* Three European Commission communications since 2009 have
focused on the food supply chain including unfair trading practices.*® Specific UTP rules in 20
Member States*® bear witness to the significant concern about UTPs at the national level. Of the
20 Member States which have UTP rules, 12 Member States have adopted legislative
instruments specifically applicable to the food supply chain. 8 Member States have adopted
legislation applicable horizontally; some of these include specific provisions for the food and
groceries trade.*

% |dem, p. 36.

% See for instance OECD, 15 May 2014, Competition issues in the food chain industry, pp. 29-30. See Joint
Research Center report, Unfair trading practices in the food supply chain, 2017, Menard, p. 73: “Indeed, all of the
above presume that UTPs matter because they distort ‘economic practices’, therefore impacting essentially the
efficiency of market arrangements and the resulting allocation of resources. But there is more to ‘unfairness’. As
emphasised by Falkowski, ‘unfair’ is also about perception, which refers to social norms and values.”

87 Supply Chain Initiative, Principles of Good Practice, 29 November 2011, p. 2. Joint Research Center report,
Unfair trading practices in the food supply chain, 2017, Falkowski, p. 24. See also Report from the European
Commission to the European Parliament and the Council on unfair business-to-business trading practices in the food
supply chain, 29 January 2016, p. 9. See also European Commission, DG GROW, Summary of responses to the
European Commission Green Paper, 2013, p. 10. Areté for European Commission, report, Monitoring of the
implementation of principles of good practice in vertical relationships in the food supply chain, January 2016, p. 20:
“The analysis of evidence from both desk research and the survey results allowed the study team to conclude that
UTPs seem to occur across all Member States and at all stages of the food supply chain.”
%8 Sexton points out that if UTPs yield a competitive advantage, rivals may be tempted to follow suit to remain
competitive. Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Sexton, p. 15.
%9 European Commission, Communication on a better functioning food supply chain, 28 October 2009. European
Commission Communication, Tackling unfair trading practises in the business-to-business food supply chain, 15
July 2014, 15 July 2014, p. 5: “While UTPs can, in principle, be present in any sector, stakeholder feedback to the
Green Paper suggests that they are particularly problematic in the food supply chain.” Report from the European
Commission to the European Parliament and the Council on unfair business-to-business trading practices in the food
supply chain, 29 January 2016.

See footnote 41.

* See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 11; among the mentioned 20 Member
States, 12 have adopted legislative instruments specifically applicable to the food supply chain, whereas 8 Member
States have adopted legislation applicable to all sectors, although sometimes including specific provisions on
practices in food and groceries trade (e.g. in France, Latvia and Portugal; in Latvia and in Portugal a specific list of
prohibited UTPs has been provided for the food sector).

12

www.parlament.gv.at



The open public consultation of 2017 confirms the perception that UTPs are an issue in the food
supply chain: 90% of respondents agreed or partially agreed that such practices existed.
Confirmation rates ranged between 80% for trade organisations to 98% for civil society
respondents, 93% for organisations in the farming sector and 86% for organisations in the agri-
food sector.*> A 2016 study also concluded that UTPs occurred across all Member States and at
all stages of the food supply chain and that they were perceived as serious by most
stakeholders.*® While there may be questions about some of the reported practices’ meeting the
UTP def}ilition, the outcome confirms the reactions to the European Commission’s Green Paper
of 2013.

94% of farmers and 95% of agri-food cooperatives report having been exposed to at least one
UTP according to a survey by Dedicated Research in 2013.*> Another survey conducted by
Dedicated Research in 2011 had a similar result (96% of respondents {manufacturers of food
products} reported to have been subject to at least one UTP).* The exception as regards the
question about the occurrence of UTPs is retail sector organisations: in the open public
consultation, only 12% of them agreed or partially agreed that UTPs existed in the food chain.*’

UTPs manifest themselves not only in the guise of unfair contractual terms such as for example
specific contract clauses but also occur "behaviourally™ after contracts have been established.*® A
survey of milk producers carried out in four Member States in 2016 (Germany, France, Spain,
Poland) indicated they are likely to occur before, during and after the contractual phase
(respectively 25%, 87% and 4% of the cases).*

2.4 Under-protection against UTPs in Member States

The heterogeneity in the treatment of UTPs in Member States is significant.*® In certain Member
States, there is no or only very little specific protection against UTPs meaning that operators

42 805 - “rarely”. 5% “no opinion”: 5%. Further details of the consultation process can be found in Annex 2.
3 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 20: “Differences among Member States do exist (in
particular, the survey showed a higher perceived exposure to UTPs in New Member States than in former EU15
countries), but the problem is present in each Member State, and is perceived as serious by most stakeholders.”
4 About 76% of the respondents asserted that UTPs existed and were of concern for operators in the food chain.
182 organisations/public bodies/individuals replied to the consultation whereof 40% had no direct link to the food
supply chain (public bodies included).

® Dedicated Research for COPA-Cogeca (European association of farmers and agricultural cooperatives), Impact of
unfair trading practices in the European agri-food sector, June 2013, slide 25. The survey draws on a sample of 434
respondents (214 farmers, 165 agri-food cooperatives, 55 processors). See also Europe Economics, Estimated costs
of Unfair Trading Practices in the EU Food Supply Chain, May 2014.
46 Survey on behalf of CIAA (Confederation of the Food and Drink Industry) and AlM (European Brands
Association).
* Eurther details of the consultation process can be found in Annex 2.
48 European Commission, DG GROW, Summary of responses to the European Commission Green Paper, 2013, p.
10.
%9 Joint Research Center, from study in preparation.
%0 Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen and
Vandevelde, pp. 43-44. European Commission, Retail market monitoring report - Towards more efficient and fairer
retail services in the internal market for 2020, 5 July 2010, p. 7: “Although certain national laws on unfair
contractual terms between enterprises exist, they vary widely between Member States, which can lead to barriers
fragmenting the internal market, distorting competition or increasing the risk of circumvention.”
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cannot rely on UTP rules to seek redress.

No UTP legislation: Estonia, Luxembourg, Malta, Netherlands

Limited scope legislation Belgium, Denmark, Finland, Sweden

(mainly consumer-type

UTP approach):

Specific  legislation on Austria, Bulgaria, Croatia, Cyprus, Czech Republic, France, Germany,
UTP: Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Poland, Portugal,

Romania, Slovakia, Slovenia, Spain, United Kingdom
Table 1: Member States by UTP Iegislation51

The fact that a Member State has opted to not introduce legislation does not mean that
stakeholders consider the problem as non-existing.”* The link between perceptions by operators
to what extent UTPs occur and the efforts made by the Member States to tackle them by
legislative measures is relatively weak.

Member States have different rules as regards UTP enforcement.*® General (contract) law may
prohibit certain practices and victims have the option to seek redress before a court of civil law.
But general contract law, to the extent it covers the practice at issue, may de facto be difficult to
enforce: a weaker party to a commercial transaction is often unwilling to lodge a complaint for
fear of compromising an existing commercial relationship with the stronger party (“one may win
the case, but lose the business”).>

Fear of retaliation® is an important driver for lack of effective enforcement and the limited
amount of UTP cases coming to the fore; enforcement modalities which take this fear factor into
account can improve protection.”® Fear of retaliation is consistently being pointed out as a

%! See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 11.

%2.79% of respondents in the open public consultation from Member States without legislation or only voluntary
measures regulating UTPs (Belgium, Estonia, Denmark, Luxemburg, Malta, Netherlands and Sweden) agreed that
UTPs in the food chain occurs "regularly™ or "very regularly". According to the open public consultation, 70 % of
the respondents in the Netherlands, Denmark and Sweden stated that UTPs in the food chain occur "regularly™ or
"very regularly"; 63 % expressed the view that they were in favour of action taken to tackle UTPs. See also a survey
on UTPs in the Netherlands in 2014. Study by Dutch Akkerbouw 2014 (139 replies), referred to in undertakings
replies to the targeted consultation. 72% of the members had experienced UTPs during the last 10 years. Producers
of potatoes and vegetables were more exposed to UTPs than producers of arable crops. 91% of the respondents
would prefer to have a public authority established to facilitate the tackling of UTPs.

%3 See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 20 et seq.

5 Idem, p. 23. See also Annex B. Report from the European Commission to the European Parliament and the
Council on unfair business-to-business trading practices in the food supply chain, 29 January 2016, p. 9. European
Commission, 2016 Commission Staff Working Document - Evaluation of Late Payment Directive/REFIT
Evaluation, Staff Working Document, p. 26.

% Report from the European Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain, 29 January 2016, p. 6. See European Commission, 2016 report
on Late Payment Directive, Staff Working Document, p. 26. See also, for example, SEO economisch onderzoek,
Oneerlijke handelspraktijken, report for the Dutch ministry of economy, 2013, p. 19.

%0 See for instance German Bundeskartellamt, Sektoruntersuchung (sector inquiry), Nachfragemacht im
Lebensmitteleinzelhandel, September 2014, p. 14. Many complaints to the authority are made requesting
confidentiality.
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significant concern in consultations that were carried out among stakeholders® and also informs
the design of certain Member States’ regimes.”® The fear factor and its importance in relation to
specific forms of enforcement regimes are discussed in greater detail in Annex B.>®

Under-protection is therefore also be related to the quality of enforcement modalities. Some
Member States entrust competition authorities with ensuring respect of unfair trading rules
(Germany), or provide redress possibilities through administrative bodies other than competition
authorities, for instance by having recourse to ombudsman-type systems (UK) or dedicated UTP
authorities (France). A 2018 study shows that in as many as 18 Member States’ administrative
authorities other than ordinary courts have powers to enforce rules addressing selected UTPs.®
In 17 Member States, administrative authorities can conduct own initiative investigations
concerning UTPs. In 14 Member States, administrative authorities can receive confidential
complaints. But in less than half of EU Member States (13) do administrative authorities have
the power to do both.*

2.5 Harm caused by unfair trading practices

2.5.1.1 Operators

Farmers, processors, traders, wholesalers, retailers and consumers are all actors in the food
supply chain. Smaller operators in the food supply chain are particularly prone to be the victims
of UTPs due to their, in general, weak bargaining power in comparison to the significant
bargaining power wielded by large operators at other levels of the chain. UTPs are less likely to
occur when the parties to a transaction have symmetric bargaining power.?? In the 2017 open
public consultation, respondents identified farmers as being most exposed to negative effects
from UTPs in the food supply chain although such effects can occur at all levels of the chain.®®

Having said this, there is little empirical data going beyond a few case studies which makes it
difficult to establish the overall harm caused by UTPs. The so-called fear factor (see Annex B),

> Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen and
Vandevelde, p. 50.

%8 See for example UK, Statutory review of the Groceries Code Adjudicator: 2013-2016, July 2017, paragraph 61.

% In the Commission’s consultation it was also found that, while stakeholders wanted to be forthcoming with
evidence, concerns about freedom of information requests or possible data leaks constituted a significant
impediment to receiving contributions.

%0 See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, pp. 22-23, Table No. 7: Enforcement,
authorities and relative power.

®1 gee suggestions 9 and 10 in Commission Communication, Tackling unfair trading practises in the business-to-
business food supply chain, July 2014, p. 12, suggestions 9 and 10.

62 Gorton, M. et al., (2017) Methodological framework: review of approaches applied in literature to analyse the
occurrence and impact of UTPs. Presentation at the workshop “Unfair trading practices in the food supply chain”,
17 July 2017. However, their occurrence is not excluded even where asymmetry is absent; see Report of the Joint
Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski, p. 24.

%3 See Annex 2. 94% of respondents to this question agreed or partially agreed that appreciable negative effects
occur for farmers. 83% agreed that such negative effects occurred for processors. UTPs are less frequent for retailers
(38%). See also Areté for European Commission, report, Monitoring of the implementation of principles of good
practice in vertical relationships in the food supply chain, January 2016, p. 20. The data collection strategy included
a survey which targeted operators at all stages of the food supply chain in all 28 Member States, as well as other
stakeholders (mainly associations/NGOs). A total of 1,124 completed and valid responses were collected.
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plays a significant role in this absence of empirical evidence at EU level, as does the lack of a
precise definition of UTPs.

Agricultural producers, including their associations, can be direct victims of UTPs. But UTPs
affect producers even if they are not directly exposed to them, by virtue of the pressure to pass
on UTP-induced costs until the weakest party is reached.®* This is congruous with a view of the
food supply chain as a continuum of vertically inter-related markets.®®> The negative effect of a
UTP which occurs downstream, for instance between a processor and a retailer, often cascades
backward in the chain to ultimately reach farmers.®®

A series of surveys undertaken during the last few years shows that UTPs occurring in the food
supply chain are seen as detrimental by a large majority of operators, in particular smaller ones.
They perceive UTPs to endanger their profitability and ability to compete fairly and to affect
their capacity to invest.®” They decrease the part of the added value generated that these
operators would otherwise be able to appropriate. Qualitative research demonstrates suggests for
instance that ex post unilateral changes to supply cause farmers and their organisations harm.®

Literature®® also identifies negative welfare impacts, competition issues, investment and
productivity effects, network effects and market failure. Concerning welfare effects, UTPs
decrease the part of the added value generated that these operators would otherwise be able to
appropriate with possible lower returns to suppliers and/or financial gains not necessarily passed
on to the final consumer. Farmers, often already experiencing downward pressure on their

%4 See OECD, 15 May 2014, Competition issues in the food chain industry, pp. 13 and 36. A European Commission
report of 29 January 2016 recommends that Member States cover the whole chain for that reason (p. 5).

% See also Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski,
p. 27 and Menard, p. 69. See Agricultural Markets Task Force report, independent expert group, November 2016,
paragraphs 125-127. See also OECD, 15 May 2014, Competition issues in the food chain industry, p. 36: “First, the
food supply chain is a complex series of inter-related markets where competition at different stages of the supply
chain matters for the overall functioning of the food sector. Concerns over competition may relate not just to selling
power but also to buyer power, relating to the vertical relations between any of the stages of the food supply chain
(retailer-processor or retailer/processor-farmer). Furthermore, how retailers compete may also have an effect on
the overall functioning of the food supply chain.”

66 Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, p. 24. See Annex F,
Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member State in the
Business-to-Business Retail Supply Chain, February 2018, p. 8. German Bundeskartellamt, Sektoruntersuchung
(sector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, September 2014 discusses the ‘waterbed’ effect (p.
25). See also for example farmers’ reactions to changes in price relationships between retailers and manufacturers:
Le secteur agricole s'invite dans le dossier Ahold Delhaize, https://www.lecho.be/actualite/archive/L e-secteur-
agricole-s-invite-dans-le-dossier-Ahold-Delhaize/9809168, 15 September 2016.

%7 See Dedicated Research for CIAA and AIM, Unfair commercial practices in Europe, presentation, March 2011:
70% of the respondents consider UTPs to have a negative effect on their profitability (slide 15).

%8 |n the case of fresh fruit and vegetables for example, it is not uncommon that following an order given, a producer
organisation prepares a batch (with the required grading, packaging and labelling) for which the quantities are
revised downwards by the buyer (a retailer or its buying subsidiary) after the batch has left the packing station (e.g.
to take into account short term fluctuation of demand at retail stage, in a just-in-time logistic approach). This means
that the supplier (i) has to find an alternative outlet (usually at lower price, e.g. on a wholesale market) (ii) has to
usually regrade and repack the goods not at its own premises implying extra costs and (iii) lose freshness of the
product. In such cases, risks (short term fluctuation of demand) and related costs are entirely passed to the supplier
(in many cases a farmer or a producer organisation) and directly result in an income decrease.

69 Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, see presentation of
Gorton, Lemke and Alfarsi ‘Methodological framework: review of approaches applied in the literature to analyse the
occurrence and impacts of UTPs’ (slide 8).
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incomes and a historically diminishing share of the added value accruing to them in the food
supply chain, can ill afford being the subject of UTPs. UTPs are liable to have significant
consequences in times of decreasing income support, increased price volatility and long-term
trends of low commaodity prices.

In the 2017 open public consultation, 94% of respondents agreed or partially agreed that such
appreciably negative effects occurred in relation to farmers. 83% agreed they occur in relation to
processors, 38% in relation to retail organisations, 35% in relation to retailers, 39% in relation to
traders and 60% in relation to consumers. According to a 2013 survey of farmers and agricultural
cooperatives, the estimated damage from UTPs amounted to EUR 10.9 billion per year.”* The
cost effect on manufacturers of food products was estimated to amount to 0.5% of the turnover
of the manufacturers participating in a survey in 2011"%, which would be equivalent to EUR 4.4
billion if extrapolated to the overall food industry turnover in that year. A specific consultation
of undertakings in the food chain carried out in 2017 showed that 60% of the respondents
considering themselves suppliers (farmers and processors mainly) stated that the commercial
significance of UTPs represent more than 0.5% of the annual turnover. The weighted average of
the modest number of suppliers who accepted to answer despite the “fear factor” to such
consultation, can indicatively be estimated at 1.5 to 1.8% of their turnover’, roughly in the same
order of magnitude of previous surveys. While these numbers are based on perceptions, they are
indicative of the magnitude of the problem.

The divergence of Member States’ regulatory approaches to UTPs results furthermore in
dissimilar conditions of competition for operators. Under the current piecemeal approach, the
extent of protection from UTPs that operators are granted depends on the Member State.”
Divergence of rules is liable to lead to differences in the conditions of competition and the
business conduct of operators, for example large manufacturers or retailers, which may be
detrimental to operators subject to the rules of countries with low UTP protection.”® For
illustration, in the context of one practice discussed later (payment delays), the preamble of the
Late Payment Directive’’ states that "distortions of competition would ensue if substantially

70 Report on competition law enforcement and market monitoring activities by European competition authorities in
the food sector, May 2012, paragraph 38. See also Annex C.

"™ Dedicated Research for COPA-Cogeca, Impact of unfair trading practices in the European agri-food sector, June
2013, slide 25.

"2 Dedicated Research for CIAA and AIM, Unfair commercial practices in Europe, presentation, March 2011, slide
12.

"3 Further details in Annex 2.

" See Annex 2.

S European Commission report, Retail market monitoring report, Towards more efficient and fairer retail services
in the internal market for 2020, 5 July 2010, p. 7. See Irish Department of Jobs, Enterprise & Innovation, Regulatory
Impact Analysis, 2016, Consumer Protection Act 2007, in relation to waterbed effects occurring across the border
with UK: "Finally, such regulation might also make the sourcing of goods from outside of the State more cost
effective for retailers/wholesalers, thereby impacting on Irish-based suppliers with knock-on effects for their
viability, competitiveness and employment creation potential.”, p. 9.

"® See Irish Department of Jobs, Enterprise & Innovation, Regulatory Impact Analysis, 2016, Consumer Protection
Act 2007, p. 6. See Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017,
Sexton, p. 14 and Swinnen and Vandevelde, p. 41. See also AIM (European Brands Association), 21 August 2017,
p. 5 regretting that “some Member States do not have effective tools to tackle UTPs yet”. See also for example
Association Frangaise d’Etude de la Concurrence (AFEC), 2013, Green Paper reply, p. 3.

™ Directive 2011/7/EU on combating late payment in commercial transactions.

17

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=17491&code1=RIL&code2=&gruppen=Link:2011/7/EU;Year:2011;Nr:7&comp=

different rules applied to domestic and trans-border operations". Late payments’ having a
negative impact on operators’ bottom line is confirmed by EuroCommerce which states that the
reduction in payment terms due to the Late Payment Directive had, in a number of countries,
generated significant cash transfers.”® The problem perception concerning the divergence of rules
in Member States is however of a lesser order of magnitude than that relating to not being
afforded effective protection against UTPs in Member States. And yet, competition between
suppliers is an important characteristic of the EU food supply chain.™

Last but not least, the absence of common rules also entails uncertainty for operators who engage
in trade in the EU.%° The uncertainty concerning the identification of applicable UTP rules is
likely to increase the risk and costs linked to possible cross-border disputes, which is a problem
in particular for SMEs with limited resources.®> While UTPs may involve mainly domestic
suppliers and buyers they also occur in transnational supply chains.®? The results of the open
public consultation in 2017 show that 84% of respondents who believed EU action on UTPs
should be taken thought it would have positive or very positive effects in allowing smoother
commercial transactions between operators in different Member States. 24% of the respondents
stated that they were "often or in a significant number of cases” in a situation where UTPs
occurred in connection with cross-border trade, and 19% that this had a negative effect on their
ability to seek redress.®® In a 2011 survey among operators in the agri-food market, 46% of the
respondents found that UTPs have a negative effect on access to new markets or cross border
activities. More specifically, 40% said that UTPs had negative effects on their EU cross-border
trade and 38% said that the risk of UTPs discouraged them from taking up activities outside their
Member State of origin.®*

2.5.1.2 Consumers

The lack of rules governing UTPs and poor application of these rules have also been identified as
being liable to undermine operators’ ability to invest and innovate with regard to the quality of
products and services offered.®® UTPs can therefore eventually have negative effects on

8 EuroCommerce, 17 November 2017, paragraph 34. These transfers have, in EuroCommerce’s view — which, in
EuroCommerce’s view has "largely benefitted large suppliers in the food supply chain, rather than SMEs".
Economic literature also suggests that the practice of late or delayed payments has a negative impact. See Joint
Research Center report, Unfair trading practices in the food supply chain, 2017, Falkowksi, p. 25.

" See Annex C, p. 14 et seq. discussing intra-EU trade.

80 see for example Eucofel, European Fruit and Vegetables Trade Association, reply to open public consultation,
November 2017, p. 2; Renda - Cafaggi, Study on the legal framework covering business-to-business unfair trading
practices in the retail supply chain, final report, 26 February 2014, pp. 9 and 17.

81 European Commission Communication, Tackling unfair trading practises in the business-to-business food supply
chain, 15 July 2014, p. 5. Vaqué, L. G., Unfair Practices in the Food Supply Chain: A Cause for Concern in the
European Union’s Internal Market which Requires an Effective Harmonising Solution, European Food and Feed
Law Review, 9(5), pp. 293-302.

82 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 92.

% See Annex 2.

8 Dedicated Research for COPA-Cogeca (European association of farmers and agricultural cooperatives), Impact of
unfair trading practices in the European agri-food sector, June 2013, slide 25.

8 European Commission report, Retail market monitoring report, Towards more efficient and fairer retail services
in the internal market for 2020, 5 July 2010, p. 10. See also European Commission, Communication on a better
functioning food supply chain, 28 October 2009, p. 5.
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consumers in terms of product quality and choice.®® However, evidence concerning the overall
net impact of UTPs on consumers and innovation is inconclusive.

The relation between UTPs and innovation is two-fold. They can render innovation more
difficult for small operators as they make them more vulnerable to any disruption of their
contracts. For example, suppliers covering costs for additional services like upfront payments
may end up increasing prices for consumers.®” On the other hand, it is argued that upfront
payments can, if not disproportionate, compensate retailers for the risks taken by making space
available to new products and may act as a signalling mechanism for consumers.®

Several studies and surveys indicate possible consequences of UTPs in terms of lower
investment capacity in new technologies and uncertainty regarding costs.?® In a survey
performed among more than 400 professionals in the agri-food sector, 64% of the respondents
stated that UTPs created uncertainty regarding costs, 59% that they were leading to a reduction
of investments for modernisation of production facilities and 50% that UTPs had a negative
impact on investment in new technologies.” In a 2011 survey, some of the agri-food suppliers
provided an estimate of the effects that UTPs had on investment in new technologies (on average
an annual reduction of 3.4%) and employment (on average an annual reduction of 1.6%).”
Payment delays are reported to have had a negative impact on investments undertaken at the
farm level, particularly in the context of countries in transition.’” Some national competition
authorities have also "alerted against the risks of certain commercial practices that even if in the
short term may not entail an immediate anti-competitive effect, may however in the long term
undermine the competitive process of the food supply chain or entail negative effects on
consumer welfare by decreasing investment and innovation or reducing consumer choice."

According to Consumers International, inordinate buying power “fosters abusive buying
practices” which in turn may ultimately have negative effects not only for the affected

8 Bukeviciute L. et al., (2009), The functioning of the food supply chain and its effect on food prices in the
European Union, European Economy, Occasional Paper 47, p. 20. See also German Bundeskartellamt,
Sektoruntersuchung (sector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, September 2014, p. 15.

8 Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Falkowski, p. 30.

8 Idem, pp. 31-32. In the presentation of Russo in the Report of the Joint Research Center, reverse margin practices
are understood to cover practices implying a transfer paid by the supplier to the buyer in exchange of supposed
services. This comprises listing fees, slotting allowances, negotiation fees etc.

8 Renda - Cafaggi, Study on the legal framework covering business-to-business unfair trading practices in the retail
supply chain, final report, 26 February 2014, p. 116. See also the open public consultation in 2017: 62% of
individuals and 58% of companies agreed or partially agreed that UTPs in the food supply chain have appreciable
negative effects on consumers. For companies this ranged from 29% for retail to 90% for civil society organisations
(48% for agriculture; 71% for agri-food sector).

% Dedicated Research for COPA-Cogeca (European association of farmers and agricultural cooperatives), Impact of
unfair trading practices in the European agri-food sector, June 2013.

%! See Dedicated Research for CIAA and AIM, Unfair commercial practices in Europe, presentation, March 2011.

%2 Dries L., The economic impact of unfair trading practices on upstream supplier. Presentation at the workshop
“Unfair trading practices in the food supply chain” (Joint Research Center), 17 July 2017.

% Report on competition law enforcement and market monitoring activities by European competition authorities in
the food sector, May 2012, p. 117. Report of the Joint Research Center, Unfair trading practices in the food supply
chain, 2017, Swinnen and Vandevelde, p. 55. See also UK Competition Commission, The supply of groceries in the
UK market investigation, 2008, final report, p. 12 and paragraph 38. Similar the German Bundeskartellamt, Sector
inquiry concerning food retail in Germany, 2014, pp. 15, 24-25.
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businesses but also for consumers.**

Both in the case of payments without consideration and retroactive contract changes, there is
evidence that the higher the oligopolistic structure on the buyers’ side and the higher the
substitutability of the products at stake (commodities), the stronger the likely negative effect on
consumer welfare, on the variety of products and the rate of innovation.”

The studies quoted above identify possible effects on individual suppliers. There are no studies
identifying and quantifying effects on a whole sector or a whole market. It is not obvious that a
given sector may be affected negatively overall because some operators in that sector are
negatively affected by the practices of some larger operators. The evidence about the effects of
concentration of suppliers and retailers is mixed. A 2014 study indicated that increased
concentration of suppliers had a negative effect on innovation while a strong bargaining position
of retailers (no reference to UTPS) appears to have a positive overall impact on innovation in the
chain.®® ECB studies show that higher concentration of retailers (including through buying
alliances) at national level and the related increase in bargaining power can be beneficial for
consumers as lower prices would be passed on (the study was not concerned with UTPs).*” UTPs
may even offer short-term benefits to consumers where they lead to lower producer prices being
passed on to consumers, thereby increasing consumer welfare. However the longer term impacts,
in terms of market concentration and reduced choice, and their potential negative impacts on
consumers, are not known. Some theoretical studies examine under which circumstances lower
purchase prices induced by UTPs are likely to be passed on to consumers.

2.6 What are the problem drivers?
2.6.1 Imbalance of bargaining power

A significant enabling factor for the occurrence of UTPs is that the food supply chain is
characterised by considerable differences of bargaining power of its operators (although the
existence of significant bargaining power does not in itself indicate the abuse of this power,

%% Consumers International, The relationship between supermarkets and suppliers: What are the implications for
consumers?, July 2012, summary, pp. 2, 4. See also three contributions to a European Commission targeted
guestionnaire to consumer associations in 2017: they concur that EU UTP rules would improve investment
conditions of operators.

% Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, see presentation of
Russo, Sorrentino and Menapace, The impacts of UTP on consumers: review of empirical studies, slide 25. See also
Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, p. 31. The relevance of
the downstream competition is also stressed in the sector inquiry of the German Bundeskartellamt,
Sektoruntersuchung (sector inquiry), Nachfragemacht im Lebensmitteleinzelhandel, September 2014, p. 46.

% Study for DG COMP, The economic impact of choice and innovation in the EU food sector, September 2014, pp.
37 and 222.

o European Central Bank, Retail market structure and consumer prices in the Euro Area, December 2014. See also
European Central Bank, Within- and cross-country price dispersion in the Euro Area, November 2014. “Our results
point to an overall positive and statistically significant relationship between retail market concentration at parent
company level and prices for the pooled sample of countries [...]. Therefore, we retrieve the well-established
relation between competition and price levels: a more competitive market structure implies lower prices and
enhances consumer welfare. Moreover, a higher degree of concentration at the buying group level tends to be
associated with lower prices. Thus, our estimates suggest a welfare-enhancing role for buying groups, which could
be explained in a countervailing-power framework, as a balancing mechanism between retailers' and producers'
bargaining power, particularly in markets where the ex ante contractual strength is widely asymmetric to the benefit
of the latter.”
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rather it is undertakings’ actual conduct that ma‘[‘[ers).98 This, in turn, can lead to the unfair
exercise of bargaining power to the detriment of weaker operators.® Farmers, small processors,
small traders or small retailers often have little bargaining power and few alternative options for
selling (or buying), while certain of their business partners, such as large food processors and
increasingly concentrated retailers are in a position of using considerable power to shape a
commercial relationship.®® An indication and result of existing imbalances are, for example,
farm-retail spreads over time (see Annex C) and the stickiness of upward moving retail prices
when producer prices fall (price transmission)."*

While agricultural production is generally highly fragmented and largely comprised of small
units in physical terms'®, there are high concentration levels in both the food processing and
food distribution sectors. This concentration has generally been increasing over the last few
decades through consolidation in the food processing and retailing companies through natural
growth and mergers, particularly in the case of retailers in the 1990s.'% Having said this, the
food processing sector is also characterised by a significant share of SMEs.'* The food
distribution tier is highly concentrated with the retail sector standing out. Food products are
mostly distributed through supermarkets, hypermarkets and discounters, which account on
average for 71% of total packaged food sales in the EU Member States.’®® In 2016, based on
Euromonitor data (not covering on-line and other non-store sales'®), the CR5 (concentration
ratio of the five largest firms) in the grocery retail sector is above 60% in half of Member States
(above 80% in Sweden and Finland) and below 40% only in Italy, Bulgaria and Greece. The
food retailing sector is also characterised by the existence of numerous SMEs (over 99% of the
enterprises representing 54% of the turn-over and 56% of total employment). More detailed data
and trends concerning the food supply chain and the balance between its operators can be found
in Annex C.

2.6.2 Divergence of UTP rules at the national level

UTPs have been subject to a variety of heterogeneous legislative measures in Member States

% See voluntary Supply Chain Initiative, objective of the multi-stakeholder dialogue as mentioned in the
introduction of Principles of Good Practice is ‘find a solution to the asymmetry and possible misuses of bargaining
power by actors operating in the food chain”. See also European Commission, January 2016, p. 4.

P A large retailer’s reply to open public consultation, November 2017, p. 2. AIM (European Brands Association)
refers to the “unbalanced bargaining power at different levels of the chain, which created the fertile environment for
unfair trading practices.” AIM (European Brands Association), August 2017, p. 3. See Report on competition law
enforcement and market monitoring activities by European competition authorities in the food sector, May 2012,
paragraph 73.

See OECD, 15 May 2014, Competition issues in the food chain industry, p. 13: “Concerns with competition in
the food chain most obviously arise with respect to the levels of market concentration at food processing and
retailing stages, resulting from a consolidation trend associated with mergers and acquisitions.”

101 geq OECD, 15 May 2014, Competition issues in the food chain industry, p. 11-12. “The concern here is that
market power throughout the food supply chain may have contributed to this widening; this could arise from seller
power at either or both the food processing or retailing sectors, and/or via the exercise of buyer power.”

102 Facts and figures on farm structures, farm structures, 2017, p. 4.

193 Syvinnen J., (2015), Changing coalitions in value chains and the political economy of agricultural and food
policy, Oxford Review of Economic Policy 31(1), pp. 90-115.

104 commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and
medium- sized enterprises (OJ L 124, 20.5.2003, p. 36).

105 566 Annex B, Table 1, p. 8.

106 Non-store sales represent 2.8% of the EU retail sales of packaged food products in 2016 (source: Euromonitor).
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over the years.’®” Annex F and Annex G provide an overview of Member States' instruments

addressing UTPs including enforcement aspects and show their heterogeneity.’® Enforcement
modalities in Member States include, inter alia, judicial redress (in most Member States), actions
by competition authorities under national rules on unilateral conduct (e.g. Spain, Germany),
administrative redress (e.g. France), extension of competition rules (e.g. Germany) and
adjudicator systems (e.g. the UK).

UTPs are not tackled equally in all Member States by means of mandatory rules, both as regards
the substance of protection and enforcement. In some Member States or regions there are
voluntary initiatives which are the only governance tools, in others there is no specific
governance at all. In the absence of a common framework, there is no required minimum level of
protection in Member States.

2.6.3 Lack of coordination among enforcement authorities

With no common framework in place, there is also very little coordination among enforcement
authorities. The High Level Forum on the Better Functioning of the Food Supply Chain provides
a political platform wherein to discuss ideas but cannot replace a coordination mechanism of
technically competent authorities such as, for example, the European Competition Network does
in the field of competition rules. Such a forum facilitates exchanges of views on the regulatory
approaches but also enable the gathering and comparing of data that allows adopting a
perspective which transcends national boundaries.

The voluntary Supply Chain Initiative does have a centralised governing body and encourages
national platforms.*® Although it has promoted cultural change concerning UTPs in the food
supply chain and offers amicable dispute resolution options certain of its shortcomings make that
it cannot effectively replace public enforcement (see sections 3.2 and 3.3).

2.7 How will the problem evolve?

The incentives for operators with significant bargaining power to apply UTPs are not likely to
abate in view of the continued disparity of bargaining power of operators in the chain.
Reductions in concentration levels downstream of primary production are not expected on
current trends.**® At current trends, the degree of concentration of business downstream of
primary production, in particular in retail, processing and manufacturing, will continue to
increase, subject to competition law constraints (merger control). However, also in the retail and
processing sectors there are still many SMEs.

By the same token, consolidation of agricultural production into huge corporate farms (which
could restore some symmetry among parties in supply chains) will remain a very limited option,

107 Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen and
Vandevelde, pp. 43-45. See also Report from the European Commission to the European Parliament and the Council
on unfair business-to-business trading practices in the food supply chain, 29 January 2016.

108 gee also Report of the Joint Research Center, Unfair trading practices in the food supply chain, 2017, Swinnen
and Vandevelde, p. 45: a table illustrates the different degrees of stringency of Member States’ regulatory
frameworks including enforcement.

109 Supply Chain Initiative, 3rd Annual report, January 2017, pp. 3 and 15.

110 OECD, 15 May 2014, Competition issues in the food chain industry, p. 17. See also ECSIP, The competitive
position of the European food and drink industry, February 2016, p. 146.
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due to social, geographical, and economical constraints."'* Reasons inherent in agriculture and
the food manufacturing basis in the EU make it unlikely that a consolidation process of
agricultural producers will obviate the imbalance of bargaining power. In agriculture, scale
economies exist but tend to be more limited than in other economic sectors: costs decrease over a
certain size range, but then they become flat.**?

This is true notwithstanding CAP measures which aim to help farmers organise in producer
organisations so as to strengthen their bargaining power vis-a-vis large operators in the food
supply chain. Regulatory exemptions from competition law for farmers” organisations are one
tool provided for in the common market organisation regulation.™ In the fruits and vegetables
sector, EU support is linked to operational programmes of producer organisations and this has
improved the degree of organisation.

Important considerations related to food security and safety, environmental sustainability of an
activity with a strong territorial dimension and the maintenance of the rural social fabric tend to
further limit the pace of structural change and increase in size of economic units in agriculture in
the EU."

Member States’ approaches, which are not subject to any binding UTP common framework, will
continue to diverge. It is unlikely that they will — short of such a framework — start to converge.
So far, this has not happened. The degree of dissimilarity of conditions of competition to which
they give rise is therefore likely to continue to exist.

The voluntary Supply Chain Initiative (SCI) is unlikely to develop into a comprehensive
governance framework that would make public governance measures including enforcement
superfluous. As of today, it exists alongside national mandatory measures of Member States.
The SCI constitutes an agreement among associations of operators of the food supply chain to
promote fair business practices in the food supply chain as a basis for commercial dealings.'** It
was developed within the framework of the Commission’s High Level Forum on the Better
Functioning of the Food Supply Chain (HLF).*® Since its creation the SCI has played an
important role in Member States in raising awareness about UTPs and fostering fairness of

111 30int Research Center report, Unfair trading practices in the food supply chain, 2017, Menard, p. 84.
12 Duffy M., Economies of Size in Production Agriculture, J Hunger Environ Nutr. 2009 July; 4(3-4), pp. 375-392.

113 See Article 152 CMO concerning the ability of farmers to sell their production at one common price through the
producer organisation. See also Judgment of the European Court of Justice of 13 November 2017, APVE, Case C-
671/15, paragraphs 43 et seq.

President Juncker stated the EU’s agricultural sector was a strong part of the European way of life that should be
preserved (State of the Union speech 2016).
115 The aim of the initiative is to increase fairess in business-to-business commercial relations along the food
supply chain. To this end, all market representatives involved in the Forum’s working party on UTPs, including
farmers’ EU associations, jointly agreed on a set of principles of good practice in vertical relationships in the food
supply chain in November 2011 and examples of unfair ones. Within the framework of the principles, in September
2013 a “voluntary initiative” on fair trading practices in the food supply chain was launched in order to implement
and enforce the principles. Since its launch in 2013, SCI has attracted 1,160 national companies — nearly 70% of
which are SMEs — to sign up to the Principles of Good Practice and SCI commitments.
116 The High Level Forum on the Better Functioning of the Food Supply Chain comprises Member State national
authorities responsible for the food sector at ministerial level and representatives of the private sector. The HLF
monitors the evolution of the SCI. As regards the Supply Chain Initiative, the Belgium code of conduct of 2010 was
a precursor to the Supply Chain Initiative. The so called Agro-Food Chain consultation started in 2009 in Belgium.
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business conduct.**’ It provides a forum for early and non-litigious dispute resolution.**® Recent
advances such as the designation of an independent chair to act as a recipient for aggregate
confidential complaints™® show the SCI’s ability to evolve.'*

Having said this, participation in the SCI is voluntary and the SCI does not, therefore, cover all
operators in the food supply chain.*** Buying alliances of retailers do not participate. What is
more, most farmer organisations do not participate in the SCI. They did not join the SCI since, in
their view, it did not ensure sufficient confidentiality for complaining parties and did not provide
for independent investigations and sanctions.’”> For example, MTK, the Finnish farmers’
association, pulled out of the SCI’s national Finnish platform because of enforcement
concerns™® and in most Member States national farmers’ associations are not participating in the
national platforms to the extent they exist'?*, with exception of Belgium (Flanders), Germany
and the Netherlands.'?

Certain limitations of a voluntary code may be all but structural.*?® The SCI has no capability of
imposing sanctions, nor are decisions published (deterrent effect'?’). One-on-one disputes are not
dealt with in a manner that would ensure confidentiality of complaints*?, if only in the early

17 Arets for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, final report, revised version, p. 226. See also
Agricultural Markets Task Force report, independent expert group, November 2016, paragraph 106.
18 Eor advantages of self-regulatory dispute resolution, see SEO economisch onderzoek, Oneerlijke
handelspraktijken, report for the Dutch ministry of economy, 2013, p. 27.
119 .

Information on the procedure can be found here.

120 geq press release and Supply Chain Initiative, 3rd Annual report, January 2017, pp. 17 and 24. See also Report
from the European Commission to the European Parliament and the Council on unfair business-to-business trading
practices in the food supply chain, 29 January 2016, pp. 10-11.

121 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 100: “In the view of these experts, an approach
entirely based on the willingness of the stronger party not to abuse of the weaker one is not sufficient, even in
presence of potential image damages for the company adopting unfair behaviour.” The data collection for this
comprehensive report included a survey which targeted operators at all stages of the food supply chain in all 28
Member States, as well as other stakeholders (mainly associations/NGOs). A total of 1,124 completed and valid
responses were collected.

122 European Commission, Report from the Commission to the European Parliament and the Council, on unfair
business-to-business trading practices in the food supply chain, January 2016, p. 8.

123 MITK left the national Supply Chain Initiative platform in October 2015 stating that the lack of sanctioning
possibilities “in combination with the so called ‘fear factor’ means no farmer will risk their business by putting
forward a complaint.”

124 There are no national platforms in Greece, Croatia, Hungary, Austria and Slovakia (under discussion). Spain and
France are special cases.

125 http://www.supplychaininitiative.eu/regionalnational-supporting-initiatives

126 See section 3.3. See also European Commission, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, July
2014, p. 9: “It should be recognised that there are limits to how far a self-regulatory initiative can go in providing
for a dispute resolution mechanism.”

127 European Commission, Report from the Commission to the European Parliament and the Council, on unfair
business-to-business trading practices in the food supply chain, January 2016, pp. 7 and 8.

128 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 226.

24

www.parlament.gv.at



stages of the procedure, and there is no ability to carry out own initiative investigations.*® The
concerns about effective enforcement account for the continued low level of participation of
farmers (and meat processors) in the SCL1.™*® A voluntary initiative cannot have of itself an
impact on the fragmentation of UTP rules in Member States.

A January 2016 survey on the application of the SCI substantiated the perceived shortcomings
and a majority of the survey respondents considered that there was a need for a mixed approach
to UTPs:

“[S]urvey respondents indicated as the most preferred approaches in tackling UTPs the
combination of voluntary initiatives and public enforcement (33% of total answers) or a
specific legislation at EU level (32%); on the other side, reliance on voluntary
initiatives alone at national or EU level resulted to be the less preferred approach, with
4% and 9% of preferences, respectively. [...] the key aspect [...] is whether the ‘soft’
(voluntary, self-regulatory) approach of the SCI — basically subject to the goodwill of
the stronger parties to cooperate with the weaker ones — can be enough to effectively
address, by itself, the issue of UTPs in the food supply chain, also taking into account
that the deterrent of potential sanctions applied by the SCI in case of unfair behaviour
appears to be limited. >

The study concluded that:

“elements from the reviewed literature, insights from interviewed stakeholders and
independent experts, and the clear preference expressed by survey respondents for
‘specific legislation at EU level’ or for a ‘combination of voluntary/self-regulatory
initiatives and public enforcement’, lead the study team to conclude that a mixed
system, envisaging self-regulatory schemes enforced by an independent authority with
wide powers (e.g. the possibility to promote investigations ex officio and to consider
also confidential complaints), within a general regulatory framework provided by EU-
level specific guidelines or provisions, would constitute an approach which combines
effectiveness with the acceptance of stakeholders. ™%

In the open public consultation, 75% of respondents were of the opinion that the SCI was
insufficient in and of itself to address UTPs.

Digitalisation presents opportunities (‘smart farming’) and challenges for farmers. It increases
transparency and ease of communication, i.e. farmers can more easily find out what prices others
are paid or exchange experiences among themselves.

Moreover, internet platforms can present additional outlets for fresh and processed food

129 |hidem. European Commission, Report from the Commission to the European Parliament and the Council, on

unfair business-to-business trading practices in the food supply chain, January 2016, p. 9. See also European
Parliament resolution on unfair trading practices in the food supply chain, 7 June 2016, point Y.
130 5 Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Swinnen and
Vandevelde, p. 50, referring to Gentile: “In any case, whatever legislation the European Commission decides to
introduce it will have to take the ‘fear factor’ into account more than the current Supply Chain Initiative is doing
(Gentile et al., 2016).”
131 Arets for European Commission, report, Monitoring of the implementation of principles of good practice in
\1/§2rtical relationships in the food supply chain, January 2016, pp. 92 and 229.

Idem, p. 21.
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products.’® Their transformative impact on the marketing of fresh produce is less evident than it
has been the case in other sectors of the economy.* The longer-term impact of the internet in
terms of fostering short supply chains and direct marketing of food products to consumers is
difficult to predict. The logistics and costs of home-delivery of fresh produce are challenging.*®
It remains to be seen whether online platforms can alleviate the lack of bargaining power of
weaker operators in the chain or whether greater imbalances are looming should even greater
concentration of demand and oligopoly power occur through network effects in the platform
business.**

2.8 Prior evaluations

As there is no EU legislative framework to address UTPs yet, it is not possible at this stage to
present an evidence-based evaluation on how EU measures perform. However, some Member
States have performed ex ante or ex-post evaluations with respect to the effectiveness and
efficiency of the UTP policies. Information from these evaluations is being referred to in section
6.2.1.

3 Why should the EU act?

3.1 Legal basis for EU action

A key objective of the CAP is to ensure a fair standard of living for the agricultural community
(Article 39 TFEU). Pursuit of the objective of ensuring a fair standard of living for the
agricultural community should be balanced with the other objectives listed in Article 39 TFEU
and, in particular, with the aim to ensure reasonable prices for consumers. For example higher
prices for operators in the food supply chain may ultimately raise prices for consumers. The
EU’s constitutional emphasis on producer welfare which co-exists with the objective of
reasonable consumer prices is unique to the agricultural sector hinting at the comprehensive
responsibility of the CAP for European agriculture.

Acrticle 43 TFEU specifies that the common market organisation shall ensure conditions for trade
within the Union "similar to those existing in a national market". In a national market one would
expect uniform UTP rules. Article 40 TFEU stipulates furthermore that the European common
market organisation ought to exclude discrimination between agricultural producers (or
consumers) within the Union.

The patchwork of UTPs rules or the respective absence of UTP rules in Member States is liable
to impair the objective of ensuring a fair standard of living for the agricultural community. UTPs
jeopardise the profitability of farmers and lead to downward pressure on their market income.
Their governance falls therefore within the CAP’s remit.

133 Amazon operates Amazon Fresh in a few cities via an online platform.
13% 1 June 2016, Amazon bought the grocery chain Whole Foods for USD 13.4 billion.

135 The total value of grocery sales in U.S. is roughly USD 800 billion per annum. The online share of U.S. grocery
sales is only 1-2% currently, but expected to double by 2021 from USD 14.2 billion to USD 29.7 billion. The value
of online sales of packaged food products in the EU is about 2.3% in 2017 (~1.5% in 2012) of total sales.

136 Empfehlung der Wetthewerbskommission zum Thema "code of conduct” fur Lieferanten —
Abnehmerbeziehungen im Lebensmitteleinzelhandel, Osterreich, 3 July 2017, p. 2
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Based on the general rationale for the CAP as laid down in the Treaty, the absence of a common
UTP framework™’ is a consequential gap, marking a distinct contrast to other areas with direct
relevance for operators such as competition rules™®, state aid rules and marketing standards. In
the said areas, the common market organisation (Regulation (EU) No 1308/2013) lays down
common rules relevant to the competitive conditions of operators in the EU so as to contribute to
economic and social cohesion™, as well as to a level playing field in the single market.*** The
protection of a well-functioning internal market ensuring a level playing field for all producers
across the EU is acknowledged to be a ‘key asset’ of the CAP.**

According to Article 38(2) and (3) TFEU the CAP primarily covers the agricultural products
listed in Annex 1 to the TFEU. However, the European Court of Justice has explicitly confirmed
that food products not listed in Annex I TFEU (Annex I products are deemed “agricultural
products” under the Treaty)*** can be covered by acts adopted under Article 43 TFEU if this
contributes to the achievement of one or more of the CAP objectives and agricultural products
are principally covered.**®

Moreover, an approach which protects agricultural producers and their associations (cooperatives
and producer organisations) also must take into account indirect negative effects they may suffer
through UTPs occurring downstream in the food supply chain but being passed - in terms of their
negative effect - through to them, i.e. normally by operators who are not agricultural producers
but whose weak bargaining position in the chain makes them vulnerable to UTPs. SME operators
negatively affected in their bottom line by the exercise of UTPs in the food supply chain are
unlikely to be able to simply absorb such costs. They will pass them on to their trading partners
such as farmers who often are their upstream suppliers and do not normally have sufficient
bargaining power to resist such pressure. Protection against UTPs applying also downstream
would furthermore prevent unintended consequences on farmers due to trade being diverted to
their small investor-owned competitors - e.g. at the processing stage - which would not enjoy

137 The Common market organisation rules in this area are, so far, limited to the possibility for Member States to

introduce an obligation of written contracts between producers and processors concerning agricultural products and
cover the required contents of such contracts (see Article 168 of the common market organisation regulation).

138 Joint Research Center report, Unfair trading practices in the food supply chain, 2017, p. 43. Swinnen and
Vandevelde describe this as taking a further step in the direction of a more complete common market where unfair
competition would be reduced.

139 30int Research Center report, Unfair trading practices in the food supply chain, 2017, Menard, p. 74: "Indeed,
beside their role in guaranteeing or trying to restore ‘the right conditions’ for markets to run smoothly (Sexton),
economic policies are also about keeping or restoring socioeconomic cohesion, which may facilitate coordination
and improve performance along the supply chain."

10 The European Court of Justice has held that the maintenance of effective competition is one of the objectives of
the CAP, together with objectives listed in Article 39 TFEU such as ensuring a fair standard of living for the
agricultural community. Judgment of the European Court of Justice of 13 November 2017, APVE, Case C-671/15,
paragraph 48. The common market organisation may include all measures required to attain the objectives of the
CAP: See for instance European Court of Justice, Judgment of 23 December 2015, Case C-333/14, Scotch Whisky,
paragraph 14.

141 Reflection Paper on the Future of EU Finances, 28 June 2017, p. 24. This also applies to the common fisheries
policy.

142 E60d products are agricultural products listed in Annex | TFEU and processed agricultural products (PAPS)
which are listed in Regulation (EU) No 510/2014. Agricultural products in the narrow legal sense are the products
listed in Annex | TFEU (Annex | also covers many processed agricultural products de premiére transformation).
There are several regulations based on Article 43 TFEU which cover PAPs. For example, the organic Regulation
(EC) No 834/2007 inter alia covers PAPs which have food use (Article 1(2)(b)).

143 Judgment of the European Court of Justice, C-343/07, 2 July 2009, paragraphs 50-51.
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protection (e.g. less legal risk for purchasers to be confronted with UTP claims).

In light of the foregoing, Article 43 TFEU, which entrusts the Union legislator with the legal
powers to establish a common organisation of agricultural markets in the EU, can in principle
serve as the legal basis for measures covering UTPs occurring in the food supply chain in
relation to the trade of food products which originate with agricultural producers.

3.2 Subsidiarity: Necessity of EU action

As has been shown, no common EU framework exists which would provide a minimum
European standard of protection by approximating or harmonising Member States’ diverging
UTP measures. In the absence of a minimum standard, certain Member States have no rules on
UTPs. Others do not address important aspects of effective UTP enforcement. This leads to
under-protection of vulnerable operators, in particular agricultural producers, against UTPs in the
EU. Moreover, in spite of its positive effects in the area of private governance of UTPs, the
voluntary codes including the Supply Chain Initiative (SCI) - to the extent it applies in Member
States — is not able to effectively replace public governance measures.

From this follows the need for EU legislation which would target the problem of under-
protection against UTPs by providing for a common minimum standard of protection in the EU.
After years of discussion, analysis and recommendations, which have improved the situation on
the ground only to a certain extent, EU legislation is a means that can ensure brining about such
a minimum protection throughout the EU including the enforcement and coordination aspects.

Farther reaching national UTP rules and voluntary codes like the SCI would not be replaced. An
EU framework could thus lead to synergies rather than the cancelling out of the advantages of
these regimes.

Short of EU measures, Member States lack coordinative mechanisms to bring about such
approximation, nor do they have obvious incentives to self-align. Measures at the EU level,
complementary to Member States regimes and the SCI, could consist in common UTP rules that
would aim at improving the governance of the food supply chain and pursue the objective of
ensuring fair living standards of the agricultural community (Article 39 TFEU). A circumspect
approach could for instance take the form of partial harmonisation to introduce a minimum
protection and take the positive effects of market driven contractual arrangements between
parties into account. As UTPs occur along the food supply chain and have repercussions that are
likely to be passed through to farmers it makes sense to address them in a comprehensive
manner, that is to say to conceive of measures which apply along the chain.

3.3 Subsidiarity: Added value of EU action

The European Commission published a report in January 2016 that concluded that given the
positive developments regarding UTPs in parts of the food supply chain there was no need to act
at the EU level at that stage."** However, this assessment was based on the expectation that the
observed positive developments would continue, and in its report the Commission identified a
number of areas in Member States’ UTP legislation that needed further improvement. Regarding
the voluntary Supply Chain Initiative, the report likewise acknowledged the benefits achieved so
far, but also suggested a number of measures to improve the initiative further so that no specific

144 See footnote 11.
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harmonised regulatory approach at EU level becomes necessary. In this context, the European
Commission committed to re-assess the need for and added value of EU action to address UTPs
in the light of subsequent developments — or a lack of further improvements — before the end of
its mandate (see Table below).

As regards Member States’ regimes, the report included suggestions in five key areas to enhance
Member States’ regulatory frameworks:

(1) Member States’ regimes should cover the whole food supply chain as well as operators
from non-EU countries;

(2) Member States should exchange information and best practices concerning their national
legislation and experience of enforcement in a coordinated and systematic way in order to
improve the common understanding which specific types of business practice should be
considered UTPs;

(3) Member States should review their approach to UTPs — those having chosen a general
approach should ensure their laws can be applied in practice, impose manageable evidence
requirements, and allocate sufficient resources to enforcement activities to ensure
comprehensive and effective case-by-case assessments — those with a UTP-specific
approach should consider carefully whether their measures are proportionate, and the range
and nature of the practices covered by their legislation;

(4) Member States’ enforcement authorities should coordinate and exchange information
and best practice on a regular basis in order to further improve the enforcement of measures
to combat UTPs and to better address potential cross-border UTPs. Member States without
any recent enforcement cases should review their national situation;

(5) Member States should have sanctions that act as a real deterrent. Penalties should be
high enough to outweigh any gain from imposing the UTP (although this can be difficult to
quantify) and to influence behaviour at company level. But they should also be
proportionate to the gravity of the conduct and its potential harm to the victim(s). A penalty
may also be to ‘name and shame’, for example by publishing the name of the company that
was found guilty.

Although some progress has been made on these recommendations, there remain significant
shortcomings:

As regards the first recommendation, although 20 Member States have introduced UTP
legislation, 8 Member States have no UTP legislation. Moreover, certain Member States
which have legislation do not cover the whole food supply chain (Hungary, Latvia,
Lithuania, Romania and the UK).!*°

As regards the second and fourth recommendation related to exchanges of information and
best practices, the recommendations have been partially followed up by meaningful
exchanges between Member States in the High Level Forum for a Better Functioning Food

195 5ee Annex G, Cafaggi and Iamiceli, Overview on “Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, Overview Table 2.1 "Modes of regulation
and prohibited unfair practices: legislative texts".

29

www.parlament.gv.at



Supply Chain in 2016 and 2017, often at a political level.**® However, the HLF is no
substitute for a specialised network consisting uniquely of national authorities that would
more effectively facilitate the exchange of technical information and best practices between
the enforcement authorises. In the absence of a common framework for enforcement
authorities to discuss UTPs, the Commission lacks a proper legal tool to facilitate such
coordination between Member States.

As regards the third recommendation on policy reviews, Member States were asked in a
recent stakeholder consultation to update information that was collected from them on the
basis of a questionnaire sent in 2015 on the existence of UTP legislation, implementation
and enforcement and to inform about impact assessments that their authorities may have
carried out before deciding on national UTP rules or evaluations."*" According to the
information received, only three Member States had carried out ex ante evaluations and one
Member State (UK) an ex-post evaluation thus reviewing its UTP legislation.

As regards the fifth recommendation on sanctions, , Member States that regulate UTPs
include in their legislation financial penalties in the form of fines; some also add injunctions
and declaratory decisions.'*® As regards fines, the variations in the different Member States
are noteworthy both as regards thresholds (minimum and/or maximum) and the possible
amount of possible fines.**® As regards fining practices there is no reliable study but
anecdotal evidence suggests that strong variations occur across Member States.*® There is
also no clear evidence on the effectiveness of Member States’ approaches to fines and
financial penalties in the food supply chain.™®' The possibility to publish outcomes of
investigations may have a significant deterrent effect but only 10 Member States provide for
such a possibility.™®? Consequently, the indications are that for the time being the situation in
respectlsgf important enforcement parameters continues to be heterogeneous in Member
States.

As regards the recommendation in the report’s conclusions that Member States without UTP
legislation could consider following the example of Belgium and the Netherlands that do not
have a regulatory framework but have opted for national voluntary platforms, since 2016
two new national platforms were created, namely in Estonia and Poland (farmers are not part
of the Polish platform). Estonia is one of the Member States without UTP legislation, Poland
recently introduced UTP legislation. At present, there are still Member States that have
neither introduced UTP legislation nor created a national voluntary framework (i.e.
Denmark, Sweden, Luxembourg and Malta).

146

The Forum comprises national authorities responsible for the food sector at ministerial level and representatives

of the private sector and is chaired by three Commissioners. Its mandate covers the following areas:
Competitiveness and SME policy, Business-to-business trading practice, Internal Market, Trade and market access,
Sustainability, Social dimension, Innovation, Food Price Monitoring Tool.

147 See Annex 2.

148 See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, pp. 32-33.

149

See Annex G, Cafaggi and lamiceli, p. 30, Table n. 11: Minimum and maximum threshold for the imposition of

fines (examined UTP legislation).
130 566 Annex F, Cafaggi and lamiceli, p. 32.

151
152

Idem, p. 33.
Ibidem and Annex G, Table 11-bis, Publication of enforcement decisions administrative authorities, p. 35.

153 See Annex F, Cafaggi and lamiceli, pp. 18-36.
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As regards the Supply Chain Initiative, the Commission concluded that in order to increase the
initiative’s credibility and effectiveness in tackling UTPs a discussion with the relevant
stakeholders on how to improve the SCI under the High Level Forum for a Better Functioning
Food Supply Chain should take place. The objective should be to improve awareness of the SClI,
especially among SMEs, ensure the impartiality of the SCI’s governance structure, allow alleged
victims of UTPs to complain confidentially and grant investigatory and sanctioning powers to
independent bodies.

While in the meantime the SCI has introduced an independent chair as well as confidentiality for
aggregated complaint procedure,™ it has failed to grant investigatory and sanctioning powers to
independent bodies*>®, which would be of significant importance for effective enforcement.*®
Moreover, it does not seem that the SCI has plans to integrate such powers into its voluntary
arrangement as, in its 3" Annual Report, it refers to civil law and courts in this respect (the
disadvantages of which are discussed in section 2.4 and Annex B). Indeed, concerns about the
lack of effective enforcement are the reason why EU farmer representative organisations have
not joined the SCI. In November 2017, FoodDrinkEurope, a founding member of the SCI, stated
in reaction to the public consultation that “it [was] essential for an action at EU level to tackle
unfair commercial relations that occur along the entire food chain.” In conclusion, the SCI has
been able to only partially followed up on the Commission’s recommendations and the steps that
have not been taken are material.

It can therefore be concluded that Member States did not follow up on most of the Commission’s
recommendations from January 2016. Similarly, also the SCI has only partially followed up on
the recommendations. The absence of a satisfactory follow-up of the Commission’s
recommendations means that the situation of under-protection, which has been described in
section 2, continues to exist. After having tried, through the recommendations made (including
in the 2014 Communication), without full success to achieve the said outcomes so as to
effectively address UTPs, it follows that at this stage a legislative proposal at the EU level
implies clear added value. Such a proposal would aim to address the shortcomings established in
section 2 and also alluded to in this section.

154 SCI, 3rd Annual report, January 2017, p. 11: as regards the SCI’s dispute resolution 43 companies reported
having been faced with an alleged breach of at least one of the Principles of Good Practice since 1st September
2015. 13 were not solved informally, as a result of which 3 companies lodged a total of 4 complaints. 30 were
solved informally.

155 Idem, p. 17.

15 5ee also European Commission Communication, Tackling unfair trading practises in the business-to-business
food supply chain, 15 July 2014, p. 12, suggestions 9 and 10.
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Last but not least, politically relevant events occurred since January 2016’

The European Parliament invited the European Commission in a resolution of June 2016 to
submit a proposal for an EU-level framework concerning UTPs, welcoming “the steps
taken by the Commission to combat UTPs with a view to securing a more balanced market
and to overcoming the current fragmented situation resulting from the different national
approaches to addressing UTPs in the EU”, but — based on its own analysis and political
assessment — pointing out that “these steps are not sufficient to combat UTPs”.

The European Economic and Social Committee published a report in September 2016
calling upon the Commission and the Member States to take swift action to prevent UTPs
by establishing an EU harmonised network of enforcement authorities, so as to create a
level playing field within the single market.

The report of the Agricultural Markets Task Force of November 2016 recommended EU
legislation in the areas of UTPs for agricultural products.

The Council invited the Commission in December 2016 to undertake, in a timely manner,
an impact assessment with a view to proposing an EU legislative framework or other non-
legislative measures to address UTPs, underlining “the importance of a level-playing field
for all actors in the food supply chain across the EU that could be achieved by a common
legislative framework on UTPs”.

In the light of the foregoing, the added value of EU action consists in being able to provide for a
mandatory minimum protection standard against UTPs throughout the EU including
enforcement, a standard which the voluntary initiatives and national measures have not or only to
a limited extent been able to bring about. This would address the problem of under-protection
against UTPs and have a deterrent effect on their occurrence. The complementary character of
EU measures in relation to existing voluntary and Member States rules would respect
subsidiarity and may have a reinforcing impact.

96% of the respondents to the 2017 public consultation on the modernisation of the CAP agreed
with the proposition that improving farmers’ position in the value chain including addressing
UTPs should be an objective of the EU’s Common Agricultural Policy.

157

See references in section 1.2 above.
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4 Objectives: What is to be achieved?

Problems Specific objectives General objectives

Reduce occurrence of UTPs Contribute to the CAP goals of fair

Occurrence of unfair tradin
= standard of living for people engaged in

practices agriculture and providing for similar
conditions for trade
Under-protection against Contribute to level playing N
UTPs field §trengthen resilience gf \/f/eaker'operators
in the food supply chain, in particular
farmers

Enable effective redress Improve functioning of the food supply

chain
Figure 2: schematic overview of the problems and objectives

4.1 General objectives

EU UTP rules would — as do UTP rules in Member States and those of voluntary initiatives —
aim at deterring and sanctioning unfair behaviour rather than remedying the structural imbalance
of bargaining power between operators in the food supply chain. The latter is beyond this
initiative’s remit. Having said this, encouraging agricultural producers to self-organise and thus
strengthen their bargaining power in relation to downstream operators is part of the CAP and the
2013 reform has introduced enhanced policy measures in that regard. One would hope that
farmers make increasing use of these possibilities.

The present initiative aims to reduce the occurrence of unfair trading practices in the food supply
chain by introducing a common framework ensuring a (minimum) standard of protection across
the EU. This framework would apply alongside existing rules in Member States, including those
of voluntary character. Prohibitions would aim to influence behaviour of operators by outlawing
unfair practices and providing for effective redress possibilities in case they occur nonetheless
(deterrent effect). Operators could expect a common set of minimum rules regardless of the
Member State they happen to be based in or trade into. While according to a 2017 study a
correlation between the stringency of national UTP regulation and its effectiveness cannot be
shown™®, surveys and the results of the open public consultation suggest that operators expect
EU UTP regulation to have positive effects.*

UTP rules would also reduce the degree of regulatory dissimilarity shaping commercial
conditions and thus make a contribution to levelling the competitive playing field. By the same
token, EU measures should increase legal security for operators engaging in cross-border trade.
They would also contribute to reducing transaction costs, although in the absence of full
harmonisation undertakings would still have to take regulatory differences into account.

158 Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Swinnen and VVandevelde,
. 46.
) |
See Annex 2, section 2.2.b.
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Introducing minimum and effective enforcement requirements that address the fear factor would
contribute to ensuring effective redress possibilities for operators against infringements of UTP
rules. The absence of coordination among Member States’ enforcement authorities would be
addressed by introducing coordination of enforcement authorities.

4.2  Specific objectives

Achieving the specific objectives would contribute to one or several of the general objectives.
All specific objectives relate to the general objective of improving the functioning of the food
chain, based on the understanding that unfair trading practices are not part of but an impediment
to an efficiently functioning food supply chain.

Pursuing the special objectives of reducing the occurrence of UTPs and enabling effective
redress would help strengthen the resilience of weaker operators in the chain, in particular of
agricultural producers. UTP rules would enable addressing one element which exacerbates price
and income variability in agriculture. This would therefore contribute to maintaining a fair
standard of living of farmers, a general objective of this initiative and one of the five CAP
objectives listed in Article 39 TFEU (ensuring reasonable consumer prices is another of the CAP
objectives). Last but not least, achieving a more level playing field would aim to contribute to
ensuring similar conditions for trade for operators in the EU.

4.3 Consistency with other EU policies

It has been shown before how UTP rules would be a logical part of the overall orientation of the
Union’s Common Agricultural Policy which pursues producer welfare and would provide for a
common set of minimum rules for operators who produce and trade agricultural products.

UTP rules are compatible with and complementary to the EU’s competition rules. Competition
law has a scope which is different from rules on unfair trading practices.'*® Article 102 TFEU
(abuse of dominance) is concerned with exclusionary or exploitative practices by dominant
companies. Article 101 TFEU targets agreements between undertakings, decisions by
associations of undertakings and concerted practices which may affect trade between Member
States and which have as their object or effect the prevention, restriction or distortion of
competition within the internal market. UTPs do not normally imply an infringement of
competition rules but involve unequal bargaining power and prohibit undertakings from
imposing on their trading partners, obtaining or attempting to obtain from them terms and
conditions that are unjustified, disproportionate or without consideration.'®* The initiative would
take into account the interests of consumers alongside those of producers as provided for in
Acrticle 39 TFEU (see section 9).

The focus on effective enforcement is shared with other policy fields. A recent Commission
proposal suggests empowering the national competition authorities to improve enforcement,
thereby contributing to a better application of the EU competition rules.’®® In its 2016

180 5ee also Annex B, p. 2.

181 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty, recital 9.

182 5n 22 March 2017, the Commission has proposed minimum enforcement guarantees and standards to empower
national competition authorities to reach their full potential when applying EU competition law, in particular pp. 3-
4.
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Communication “Better results through better application”, the Commission also emphasises the
importance of effective enforcement systems in Member States.'®®

Fairness in market activities in the business-to-business context is the specific objective of
Directive 2006/114/EC, which deals with misleading practices and the requirements of
comparative advertising.*®* The provisions set forth in the Directive are limited to advertising
practices and do not generally address the business-to-business trading practices identified in this
impact assessment report.

Regulatory divergence of a kind similar to UTPs has given rise to EU initiatives in the area of
business-to-consumers protection.’® Some Member States have extended such rules to national
business-to-business situations.’® The so-called injunctions directive ensures the defence and
enforcement of collective interests of consumers in the internal market.®” The conceptual
approach under the EU’s business-to-consumer rules indeed shares relevant characteristics with
Member States’ existing UTP rules governing business-to-business transactions, namely the
focus on relatively weaker parties of a commercial transaction. In certain Member States the
same enforcement authority is mandated to pursue both types of cases.'®®

The EU is committed to high standards of fundamental rights. A fair and effective system of
protection against UTPs will contribute to stakeholders’ ability to conduct a business (see Article
16 Charter of Fundamental Rights of the European Union {CFR}). Union legislation will respect
the rights enshrined in the Charter (Articles 51, 52 CFR). Enforcement powers therefore have to
be shaped in a manner compatible with the rights of defence (Article 48 CFR), e.g. by providing
an effective remedy against the decision of an enforcement authority imposing penalties. In
particular for the confidential treatment of complaints a balance must be struck in relation to the
rights of defence.’® Rules on professional secrecy, which is a right protected by the Charter'”,

have been developed in other areas of EU legislation, namely competition law and would apply

183 communication from the Commission - EU law: Better results through better application.

164 Directive 2006/114/EC of the European Parliament and of the Council of 12 December 2006 concerning
misleading and comparative advertising.
165 5ee Directive 2005/29/EC on unfair commercial practices and Directive 93/13/EEC on unfair terms in consumer
contracts. Recital 8 of the Directive reads: "It is understood that there are other commercial practices which,
although not harming consumers, may hurt competitors and business customers. The Commission should carefully
examine the need for Community action in the field of unfair competition beyond the remit of this Directive and, if
necessary, make a legislative proposal to cover these other aspects of unfair competition." Some Member States
extend EU rules on unfair business-to-consumer commercial practices to the business-to-business relationships.
166 geq Report from the European Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain, 29 January 2016, p. 3 (Austria, Denmark, France, Germany,
Italy and Sweden).
187 Directive 2009/22/EC of the European Parliament and of the Council of 23 April 2009 on injunctions for the
protection of consumers' interests. See also Regulation (EC) No 2006/2004 of the European Parliament and of the
Council of 27 October 2004 on cooperation between national authorities responsible for the enforcement of
consumer protection laws.
168 See for example Italy, where the Antitrust Authority is responsible for Competition, UTPs and Consumer
Protection. Renda - Cafaggi, Study on the legal framework covering business-to-business unfair trading practices in
the retail supply chain, final report, 26 February 2014, p. 187 and http://www.agcm.it/en/general-information.html
69 European Court of Justice, judgment in Case C-450/06, paragraphs 45-46.

170 Orders of the President of the General Court in Case T-462/12, paragraph 44 and Case T-345/12, paragraph 32.
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here as well 1"t

5 What are the available policy options?

5.1 Introduction

Any regulation of UTPs will cover legal and practical issues that can be addressed very
differently and that can have different impacts on the food supply chain and the related policy
objectives. This section presents and explains plausible alternatives for how these issues can be
addressed in the legislation. The elaboration of the policy options helps to understand the
consequences of the choices for the food supply chain and, in particular for the occurrence of
UTPs, the levelling of the playing field and the possibility of seeking effective redress.

First, there is the question whether UTPs should be addressed at the EU-level at all and, if so, to
what extent (section 5.2). Second, the question arises if a possible regulation of UTPs at EU level
should be based on general principles or focus on specific practices (5.3). UTP rules can cover
only agricultural products or all food products, that is to say also processed products (5.4). UTP
rules can apply in situations of imbalance of bargaining power or they can apply to all operators.
They can apply to EU operators only or also to operators from third countries (5.5). Enforcement
can be ensured at the national level following a set of given standards (more or less detailed), or
it can be centralised at the EU-level (5.6). In the case of enforcement at the national level,
national authorities can coordinate or not (5.7). And, finally, different legal instruments can be
used to put the measures in place, ranging from "soft law" to a EU Directive or Regulation (5.8).

5.2 Degree of harmonisation of substantive UTP rules

5.2.1 Baseline

Under the baseline option, common measures would not be introduced at the EU level. Member
States would remain free as regards their choices about the scope of UTP rules. The majority of
Member States’ regimes, albeit to varying degrees, contain rules that prohibit unfair trading
practices. Member States would continue to operate these regimes. Operators in Member States
which have no such rules would continue to rely on contract law or, where existing, voluntary
codes or platforms.

The suggestions made by the European Commission in its Report of January 2016 and in its
Communication of July 2014 would remain valid. The High Level Forum on the Better
Functioning of the Food Supply Chain would continue to provide a forum for stakeholders and
Member States’ authorities to discuss UTPs in a political framework.

5.2.2 Options discarded at an early stage: detailed harmonisation of substantive UTP rules

A complete harmonisation of UTP rules applying in Member States at the EU level would be one
possible option how to pursue the policy objective of combating UTPs in the food supply chain.
Member States would no longer be able to regulate UTPs differently from the common
approach.

171 council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty, Article 28.
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Detailed harmonisation of UTP rules in the EU food supply chain does, at this stage, not seem
warranted. While it could have the effect of de facto - by way of “occupying the legislative
ground” - constituting a backstop to national UTP measures that would possibly be incompatible
with the internal market, the degree of convergence of national UTP rules is not such as to invite
detailed harmonisation. There is too little overall convergence of rules to justify this. What is
more, detailed harmonisation would presuppose that a one-size-fits all logic can be applied but
this can, at this stage, not be read out of the answers to the different surveys nor would it appear
from Member States’ regimes. Detailed harmonisation based on a low(est) common denominator
would encounter resistance from Member States which have more stringent rules in place.
Conversely, detailed harmonisation mirroring the more stringent national regimes would elicit
resistance from Member States which have less stringent or no rules in place. In both cases,
subsidiarity considerations would militate in favour of a less intrusive approach. The option of
introducing detailed harmonisation is therefore discarded.

5.2.3 Partial harmonisation of substantive UTP rules

A partial harmonisation approach concerning substantive UTP rules could accommodate
Member States’ stricter UTP rules while at the same time introducing a common minimum
standard of protection in the EU. The systems, including the voluntary governance approaches,
would work in a complementary manner.

5.3 Scope of UTP prohibition
5.3.1 Baseline

Under the baseline option, no common measures would be introduced at the EU level. Member
States would remain free as regards their choices about the scope. The SCI would continue as a
forum for early and non-litigious dispute resolution.

5.3.2 UTPs subject to generally formulated prohibition (based on fairness)

UTP rules could operate via a generally formulated prohibition of unfair conduct in B2B
relations in the food supply chain. Such a general prohibition could be paired with indicative
examples of UTPs which illustrate practices that typically fall under its remit. A majority of
Member States uses such a general prohibition in their national context, often paired with
examples of prohibited practices."”® The SCI’s voluntary Principles of Good Practice also
contain a general principle of “fair dealing” that is further specified in specific principles and
examples of unfair practices.

A prohibition of UTPs defined by a general reference to fairness would provide a common
standard of protection against UTPs in Member States, including in those who have no such
protection as of today. Subject to its application on the ground, the approach would outlaw and
deter UTPs and thus contribute to reducing the occurrence of UTPs. A common definition of
UTPs, filled with life through application in Member States, could contribute significantly to
levelling the playing field between operators in the different Member States. The harmonising
effect of such a general prohibition could be strong thanks to a common definition at EU level
that would cover UTPs in general and not only those specifically enumerated in a list.

172 506 Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 15.
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By addressing the issue of UTPs at the EU level, the option would be expected to raise
awareness and promote fair trading practices in the food supply chain in all Member States.

5.3.3 Prohibiting specific UTPs

Under this option, EU rules would prohibit specific, relatively concretely formulated and well-
defined practices as unfair. A short list of such practices would constitute a mandatory minimum
protection standard against UTPs in the EU, prohibiting and deterring these practices and thus
contributing to reducing their occurrence (and linking them to a common framework for
redress).'”® A minimum standard would contribute to levelling the playing field between
operators in different Member States.

This approach would not have the vocation of capturing all possible UTPs; it would rather
address a limited set of manifestly unfair ones without — pursuant to a minimum harmonisation
approach - preventing Member States to go further, for instance in their application of generally
formulated national prohibitions. The rules would, due to their specificity, aim to be predictable
for operators and workable for authorities entrusted with their enforcement.*”

Certain prohibitions could override parties’ possible (contractual) agreement covering a given
practice.'” This would be the case for unfair practices which are unlikely to be redeemed by, for
example, circumstances that would suggest that the parties’ foreseeing the practice is fair or
creates efficiencies.'’”® Also in business-to-consumers area certain commercial practices or
clauses are regarded as unfair whatever the circumstances and cannot be set aside by contractual
agreement.’’” Such an approach would aim to prevent the de facto imposition of unfair contract
terms by a party exercising significant bargaining power.'”® The UK Competition Commission
concluded in a comprehensive study of 2008 that there were circumstances where in spite of the

173 See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 1: “In such situations, a well-targeted regulation of
certain trading practices aiming at ensuring fairness between actors in the food supply chain could help to resolve
specific issues.”

174 Renda - Cafaggi, Study on the legal framework covering business-to-business unfair trading practices in the
retail supply chain, final report, 26 February 2014, p. 31: “This is a very important conclusion, since — as will be
shown in full detail in section 2 of this report — currently many Member States have in place a system that relies on
general principles, often included in contract law, without providing legal certainty as regards the types of UTPs
addressed. The use of black and grey lists, in this respect, reduces uncertainty for both parties to a commercial
relationship, provided the list follows efficiency and fairness criteria without becoming a straightjacket for the
parties.”

175 See discussion in Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices
in Member State in the Business-to-Business Retail Supply Chain, January 2018, pp. 18-19 and 50.

176 See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 2.

177 see Article 5(5) and Annex | of Directive 2005/29/EC concerning unfair business-to-consumer commercial
practices in the internal market. Denmark, Finland and Sweden have extended, at least in part, legislation
implementing Directive 2005/29/EC to business-to-business relations. In Sweden, such extension has explicitly
included Annex | of the Directive, listing the per se prohibited practices.

178 gee European Commission, Communication on a better functioning food supply chain, 28 October 2009, p. 29.
Commission report on the implementation of Directive 2011/7/EU on combating late payment in commercial
transactions, 26 August 2016, p. 4. See also UK Competition Commission 2008, The supply of groceries in the UK
market investigation, final report, paragraph 37, pointing out that an agreed up-front allocation of risk may be
excessive. See also FoodDrinkEurope, 13 November 2017, p. 2 in relation to buying alliances of retailers. See
OECD, 15 May 2014, Competition issues in the food chain industry, p. 25.
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allocation of risk being agreed up-front the extent of risk transferred to the supplier was
excessive.'”

Alternatively, certain practices can be justified (i) if included upfront (ex ante) in an agreement
between parties and (ii) if they create efficiencies by increasing the total gains from the
transaction to be shared by the parties.®® Such practices would not constitute UTPs and should
not be prohibited as they create win-win situations for the parties.*® If the same practices
occurred retrospectively and without upfront agreement they would, however, lack in
predictability and therefore be, in general, unjustified and inefficient.*® Moreover, commercial
agreements leaving key elements of a transaction to one party’s later unilateral decision would
not necessarily justify otherwise unfair practices, especially when it is possible to define such
key elements or the triggering factors for their activation in the agreement. In fact, the party with
significant bargaining power could impose and take advantage of this vagueness by unilaterally
determining these elements after the transaction has started. In such a case, the stronger party is
indeed likely to create inefficiencies by, e.g. capturing the gains of the transaction that were
originally allocated to the other partner or by transferring losses.'®® Last but not least, certain
contractual provisions or trading conditions agreed ex ante can still be unfair where it is
generally accepted that they do not lead to efficiencies for both parties in the transaction.'®

In some Member States, a mere provision in the contract as to the possibility of the practice is
sufficient to shield it from considerations concerning unfairness.'®® In other Member States, such
practices are prohibited and are not subject to parties’ contractual freedom. In yet other Member
States, the exclusion from UTP rules depends on a sufficient specification of the practice in the
contract, so that it is predictable for parties, referring to procedural elements of reasonableness
and transparency in relation to the expected sharing in the total gains.*® For example, reasonable
notice must be given in case of unilateral short term changes foreseen in a contract'®’ or cost
estimates are to be made available if contributions are asked which are not further specified in
the initial agreement.'®®

The voluntary Supply Chain Initiative’s consensus on fair unfair practices (“Principles of Good

179 See also UK Competition Commission 2008, The supply of groceries in the UK market investigation, final
report, paragraph 37 of summary.

See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 2.
181 Idem, p. 4.
182 See also UK Competition Commission 2008, The supply of groceries in the UK market investigation, final
report, and its Appendix 9.8.
183 See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018.
184

Idem, pp. 5and 7.
185 Gee Art. 19.1 of the Bulgarian Foodstuff Act “The contract for purchase of food for resale cannot: (...) 4. be
amended unilaterally, unless this is explicitly provided for in the contract”. Similar provisions exist in the Latvian
and Lithuanian legislation.
186 5ee UK Competition Commission 2008, The supply of groceries in the UK market investigation, final report,
paragraph 9.47 and its Appendix 9.8, Annex 1, paragraph 15.
187 See Irish Consumer Protection Act 2007 (Grocery Goods Undertakings) Regulations 2016 (S.1. No. 35 of 2016),
regulation 5.
18 Idem, regulation 12.
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Practice”) can serve as a useful point of reference for a short list of specific UTPs.'® The
respective examples referred to therein give an idea of what operators in the chain agree to be
types of (fair and) manifestly unfair behaviour.*®® It is underpinned by the rationale of a fair
allocation of risk, “agreed by the parties to obtain a win-win situation”. The SCI’s code states
that all contracting parties in the supply chain should bear their own appropriate entrepreneurial
risks.*™* Unilateral changes to contract terms shall not take place unless this possibility and its
circumstances and conditions have been agreed in advance.'*

Practices listed in the SCI code are matched by the results of the open public consultation. Of the
top eight practices identified as UTPs, the majority are also listed in the SCI code of conduct'®?
(and can also be subsumed under the more general concepts of the list in the Commission 2016
report™):

Unilateral changes of contracts

Last minute order cancellations

Claims for wasted or unsold products

Payments for perishable products later than 30 days (not in SCI*®)
Claims for contribution to marketing campaigns (of retailers)

- ® o 0 T o

Upfront payments to secure contracts

As already indicated above, the legal landscape is diverse across Member States concerning
content and scope of UTP rules. A 2018 study shows, however, that a significant number of
Member States covers the practices identified above.'*

5.3.3.1 Unilateral and retroactive changes to contracts

A sales contract is a synallagmatic arrangement which by definition can only be changed by
mutual agreement. In that sense, unilateral changes are breaches of contract and actionable under
contract law.

However, redress for small parties in the food supply chain may in practice be ineffective.
Moreover, operators with significant bargaining power may be able to effectively coerce
suppliers into signing contracts containing terms that allow for unilateral retroactive changes

189 5ee AIM (European Brands Association), 21 August 2017, p. 2. AIM is a member of the Supply Chain Initiative.
190 5e6 also the UK situation where legislation rendered a code of conduct mandatory and enforceable through
public authority involvement (an adjudicator with sanctioning powers was created).

191 Idem, Specific Principle 6.

192 Supply Chain Initiative, Principles of Good Practice, 29 November 2011, Specific Principle 2.

193 See Annex 2 for more details.

19% See section 2.2.

195 The Supply Chain Initiative does not include late payments while the Agricultural Markets Task Force report
and the open public consultation questions do.

19 See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 17 and Annex G. Table 2.3.
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without further specification.’®” Unreasonably short notice periods and the absence of objectively
justified reason for such changes would be parameters to take into account (see SCI on
‘Termination’). For example, the UK Groceries Supply Code of Practice focuses on the
transparency of the contract terms that allow such changes.'*®

The SCI considers retroactive unilateral changes in the cost or price of products or services to
constitute unfair business conduct but specifies that a contract may contain legitimate
circumstances and conditions under which subsequent unilateral action may be permitted.

5.3.3.2 Last-minute order cancellations concerning perishable products

Last-minute order cancellations of perishable products are a variant of the practice that consists
in unilateral and retroactive changes to contracts. Such changes tend to leave suppliers of
perishable products without alternative marketing opportunities and are incompatible with the
principle that there should not be an excessive transfer of one’s own entrepreneurial risk to one’s
(weaker) business partner. Last-minute order cancellations should not become a possibility due
to contractual arrangements.

5.3.3.3 Claims for wasted or unsold products

Claims for wasted or unsold products from suppliers can constitute an (often retroactive) practice
which stands ill against the specific principle of the SCI that “all contracting parties in the
supply chain should bear their own appropriate entrepreneurial risks”. Once purchased, the risk
of not selling the product or an impairment that renders it unmarketable (and wasted) could be
expected to lie with the buyer, maintaining therefore his incentives to efficiently plan and
manage his business. Such claims would be unfair.

This would be different if the wastage is caused by the negligence or default of the supplier.
Moreover, there can be cases where the conditions for a return of unsold products are predictably
laid down in the agreement and in line with a fair mutual allocation of the financial risk. Claims
on such a basis would not constitute unfair conduct.

5.3.3.4 Payments for perishable products later than 30 days

Payments delays are subject to a horizontal Directive (Late Payment Directive).’® The Directive
stipulates inter alia that businesses have to pay their invoices within 60 days, but can choose a
longer payment term as long as it is expressly agreed in the contract and provided that it is not
grossly unfair to the creditor. In the directive the concept of "grossly unfair" is applied to
contractual terms and practices and is further specified to relate to any "gross deviation from
good commercial practice, contrary to good faith and fair dealing” (Article 7).

197 European Commission, Competition in the food supply chain, Staff Working Document, 28 October 2009, p. 28.
See also British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain -
Establishing Effective European Enforcement Structures, paper of 2014, p. 12.

198 See the Groceries Supply Code of Practice as Schedule 1 of the Groceries (supply chain practices) market
investigation order 2009, Article 3 — “Variation of Supply Agreements and terms of supply”: “[the agreement] sets
out clearly and unambiguously any specific change of circumstances [...] that will allow for such adjustments to be
made”. See also Irish Consumer Protection Act 2007 (Grocery Goods Undertakings) Regulations 2016 (S.1. No. 35
of 2016), Regulation 5.

199 birective 2011/7/EU on combating late payment in commercial transactions.
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The Directive has been transposed in Member States. When implementing the directive, a
number of Member States have introduced provisions limiting payment terms for perishable
foods, in certain cases, to less than 60 days (see Annex D). Currently, 24 Member States®®
stipulate shorter payments periods (than 60 days) for all sectors of the economy or, alternatively,
for food products.”®® While 11 of these Member States provide for a 30 days** without
derogation possibility, 13 Member States provide for 30 days, but allow parties to extend the 30
days by way of agreement.?®®

Fresh agricultural products (fruits and vegetables, meat, dairy products) are sold relatively
quickly in grocery stores to consumers lest their perishability makes them unmarketable.
Literature unanimously point to the fact that delayed payments from farmers’ contractors have a
negative impact on investments undertaken at the farm and farm output.® In light of this,
payment delays for perishable products of longer than 30 days would not seem justified. In the
interest of fairness and so as to create a level playing field at EU level concerning fresh
agricultural products a maximum payment delay of 30 days could be rendered mandatory.*®
Allowance could be made for specific cases such as value-sharing contracts for which the value
to be split between trading parties is realised only at a later stage.?”

5.3.3.5 Claims for contributions to promotional or marketing costs of buyer

Under the heading of “entrepreneurial risk allocation” the SCI gives examples of transfers of
unjustified or disproportionate risk to a contracting party. Imposing a requirement to fund a
contracting party’s proprietary business activities or to fund the cost of a promotion are listed as
specific examples. It is explained that different operators face specific risks at each stage of the
supply chain linked to the potential rewards for conducting business in that field.

Having said this, parties’ ex ante agreements about the possibility of such contributions can
suggest mutual efficiencies (win-win situations) and would not imply an unfair practice.*” Such
contributions would therefore be deemed lawful if exercised in accordance with the defined
terms of the up-front agreement, even if they are implemented after the transaction has started. A
case in point would for instance be the participation by suppliers in retail promotion covering
their branded products in accordance with the expected allocation of risks and rewards.?®® The
same rationale would not apply to commercial arrangements which include vague and
unpredictable provisions concerning contributions and leave these provisions to be unilaterally

200 Only Belgium, Greece, Croatia and Luxemburg provide a payment delay of 60 days or longer, if parties agree so.

20115 Member States have adopted special provisions for either agricultural or food products, some focus on
perishable/fresh products: Bulgaria, Czech Republic, Spain, France, Italy, Latvia, Lithuania, Hungary, Portugal,
Romania, Slovenia and Slovakia.

202 Bulgaria, Czech Republic, Germany, Spain, France, Italy, Latvia, Lithuania, Hungary, Portugal and Romania.

203 Denmark, Estonia, Ireland, Cyprus, Malta, Netherlands, Austria, Portugal, Slovenia, Slovakia, Finland, Sweden
and the UK.

294 J0int Research Center report, Unfair trading practices in the food supply chain, 2017, Falkowski, p. 25.
205 5ee Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 5.

6 Idem, p. 6. Similarly, certain payment instalments may occur at year’s end under statutory rules of cooperatives.
27| dem.
298 S\wedish food retailers, 17 November 2017, reply to open public consultation, p. 2: “If there would be no cost for

suppliers, the effect on the market would be less marketing of branded products and more marketing of private label
products.”
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and ex post determined by one party.?*®

5.3.3.6 Requests for upfront payments to secure or retain contracts without consideration

Where parties’ agreement about upfront payments implies mutual efficiencies (win-win) they
would suggest the lawfulness of such contributions. Moreover, parties should have the ability to
enter into business relationships and leave them as they see fit, account being taken of reasonable
termination modalities. Indications in a commercial agreement to the effect that, for instance,
marketable business resources are being made available or that risks for referencing new
products are allocated should be taken into account.?'

However, certain requests for payments without any consideration (sometimes referred to as
“hello money”) would not appear to be in line with fair cost and risk allocation as for instance
referred to in the SCI code of good practices.?*

5.3.3.7 Criteria concerning the assessment of unfairness of the practices

A categorisation of the above practices as unfair depends on the circumstances in which they
occur (see also discussion in section 6.3.1 on the impact of the options). Unilateral and
retroactive changes of contracts, last minute order cancellations of perishable products, claims
for wasted products and payments for perishable products later than 30 days would typically be
unfair whatever the circumstances. For example, even if a contractual clause specifically enabled
such practices this would not redeem them. Certain conditions may however apply, for example
in the case of claims for wasted products, the condition that such waste should not be the
consequence of negligence attributable to the supplier.

As regards other practices such as claims for contribution to marketing campaigns or promotions
and upfront payments to secure contracts, their inclusion in clear terms in a supply agreement
between parties can suggest efficiencies and mutual benefits for the parties and corresponding
practices and arrangements would, therefore, not be deemed unfair.

5.4 Operationally, an EU approach based on the options set out in section 5 should
incorporate the said considerations and be shaped accordingly. Coverage of
products

5.4.1 Baseline

The baseline scenario implies that there are no EU rules addressing UTPs. The question
concerning coverage in terms of products does not arise.

209 Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 7.

210 see for instance Groceries Supply Code of Practice as Schedule 1 of the Groceries (supply chain practices)
market investigation order 2009, point 9, “Limited circumstances for Payments as a condition of being a

Supplier”.

1 The sCI code describes demanding payments for services not rendered or goods not delivered as unfair conduct.
See also Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty, recital 9: “This is particularly the case of legislation
which prohibits undertakings from imposing on their trading partners, obtaining or attempting to obtain from them
terms and conditions that are unjustified, disproportionate or without consideration.” (emphasis added)
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5.4.2 Agricultural and processed agricultural products covered

UTP rules would focus on agricultural products and processed agricultural products traded along
the food supply chain, thus covering all food products traded in the food supply chain.?*? Sales of
such products in the chain would be subject to respect of the EU’s UTP rules. This
comprehensive scope would be consistent with the SCI’s approach and UTP measures in
Member States.*

5.4.3 Agricultural products covered

Alternatively, UTP rules could target agricultural products (Annex | TFEU) traded in the food
supply chain. In retailers’ shelves they account for about 60% of food products sold to
consumers, a sizeable share.”** UTP rules applying to agricultural products may in practice have
positive spill-over effects where buyers source both agricultural and processed agricultural
products from the same supplier.?*®

5.5 Operators covered by UTP rules
5.5.1 Baseline

Under the baseline option, no common measures would be introduced at the EU level. The
question concerning the scope of UTPs rules would not arise. Member States would remain free
as regards their choices about the scope of UTP rules.

5.5.2 UTP rules apply in situations characterised by weak bargaining power

UTP rules could target situations which are characterised by an imbalance of bargaining power
or a relationship of economic dependency, these being generally drivers of UTPs.?®
Accordingly, UTP rules would protect operators finding themselves in such a weak position.
Certain national UTP rules apply in situation of dependence of an operator on the counter-party
to the transaction or in situations where an operator has market power/superior bargaining
power.?!” Small agricultural producers including their associations would be covered by the
protection. Due to the backward cascading effects UTPs have in the chain (see section 2.5.1.1),
the protection could be extended to protect also other such operators in the chain. This would in
addition prevent unintended effects such as trade diversion away from farmers due to a buyer’s
possible incentive to rather deal with an independent processor than a, say, farmers’ processing
cooperative which is protected by UTP rules.

Verification of the existence of the existence of weak bargaining power or an imbalance of
bargaining power could be left to the case-by-case assessment of a competent authority.

212 5e6 footnote 142.

213 Also in this direction, for example, COOP de France, reply to open public consultation, 22 August 2017, p. 1.
2% See Annex B.

S sucha buyer may not differentiate his business behaviour in accordance with the characterisation of some of the
products he purchases as processed agricultural products. However, in cases where the supply relationship
concerned only processed agricultural products, the UTP rules would not apply and any possible spill-over effect
would therefore be unlikely.

216 gee OECD, 15 May 2014, Competition issues in the food chain industry, p. 23-24. See for instance Spain:
economic dependence exists when the supplier sells at least 30% of the overall production to a single buyer.

21 Eor instance in Germany, Cyprus, Latvia and Poland.
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Alternatively, a proxy for such an imbalance could for example be found in the size of the
undertakings thereby increasing predictability. The status as an SME including a micro-
enterprise in the food supply chain could trigger the protection of the UTP rules and thus defines
their scope of application.?*® In some Member States the size of potential operators is considered
a proxy of bargaining power. Some Member States have limited the scope of legislation to
businesses exceeding a certain size™® or to relations in which one of the parties is a small or
micro-enterprise?’. UTP rules could for instance be formulated in such a way as to prohibit the
use of the UTPs concerned for all operators in the food supply chain which trade food products
with SME operators. In other words, under this option only SME operators, i.e. micro, small and
medium-sized enterprises with less than 250 staff headcounts and either a turnover below EUR
50 million or a balance sheet total below EUR 43 million, would enjoy protection. Commercial
relationships between large operators would not be governed by such an approach. Sales of food
products by a SME supplier to a non-SME buyer would be covered.

5.5.3 UTP rules apply to all operators

Under this option, UTP rules would protect all operators in the food supply chain regardless of
their size. This approach is adopted by the voluntary code agreed by the SCI. UTP rules applying
to all operators also reflect the approaches certain Member States follow.?**

5.5.4 UTP rules ‘benefit’ 3" country suppliers

UTP rules can enable 3" country suppliers to rely on them when confronted with UTPs by
operators situated in the European Union.??

5.5.5 UTP rules ‘benefit’ suppliers situated in the EU

Alternatively, UTP rules would only apply insofar as commercial supply relationships are
concerned which cover sellers and buyers which are situated in the EU.

218 566 Definition of SMEs are set out in Commission Recommendation 2003/361/EC of 6 May 2003 concerning
the definition of micro, small and medium- sized enterprises (OJ L 124, 20.5.2003, p. 36).

219 See Croatia: rules apply to resellers whose turnover in Croatia exceeds approx. EUR 132,500, and to processors
whose turnover in Croatia exceeds approximately EUR 66,250. Polish legislation applies when the business’s trade
value in the past two years exceeds approximately EUR 11,900 and when the infringer’s (group’s) turnover exceeds
approx. EUR 23,867,100. The UK Groceries (Supply Chain Practices) Market Investigation Order 2009 applies to
any retailer with a turnover exceeding GBP 1 billion with respect to the retail supply of groceries in the United
Kingdom, and which is designated as a Designated Retailer.

220 This approach is partially taken by Spanish legislation when regulating formal and content requirements of
supply contracts: these apply only to transactions exceeding EUR 2,500 in value and one of the proxies for
unbalanced relations applies; among these proxies the size of the harmed business as an SME is also considered;
similarly, Article 20 of the German Act against Restraints of Competition, abuse of relative market power is
prohibited when it involves SMEs as “dependant” enterprises. Under Portuguese law (DL no. 166/2013, of
horizontal application) specific provisions have been provided for the protection of small and microenterprises, and
fines are foreseen in accordance with the infringing party’s size.

221 5ee Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, summary tables 1 and 2.3.

222 506 British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain -
Establishing Effective European Enforcement Structures, paper of 2014, p. 11.
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5.6 Enforcement

5.6.1 Baseline

Under the baseline option, no governance measures would be introduced at the EU level.
Member States would remain free concerning the enforcement of UTP rules, if any. The redress
options for victims of UTPs would depend on the regimes applicable in Member States. The
suggestions made by the European Commission in its Communications in July 2014 and January
2016 would remain valid.

The Supply Chain Initiative has promoted cultural change concerning UTPs in the food supply
chain. It can be expected to explore its potential to further adjust in accordance with concerns
raised concerning its effectiveness. It is unlikely, however, that it will integrate enforcement
modalities normally associated with public enforcement (e.g. own initiative investigations, fines,
publication of results). It can, therefore, not be excluded that EU farmers’ organisations will
continue to abstain from participating in the Supply Chain Initiative. In any case, the Supply
Chain Initiative does not constitute a suitable tool achieving a (partial) harmonisation of Member
States’ UTP rules concerning enforcement.

As has been shown, the fragmentation of legal rules implies certain shortcomings concerning the
effectiveness of enforcement regimes in addressing the fear factor. The baseline approach would
not aim to address this lack of effective redress, nor would a technical coordination mechanism
(network) of enforcement authorities be appropriate in the absence of a common framework.

5.6.2 Options discarded at an early stage

Centralised enforcement would operate via an enforcement body at EU level, for instance the
European Commission. A variation of this would be to foresee the parallel application by
competent Member States authorities and the European Commission as is the case for EU
competition law.

Centralised enforcement could make sense if there was one set of UTP rules applying throughout
the EU. To the extent that differences of substantive rules in Member States remain, centralised
enforcement would not seem an appropriate course of action. It is difficult to see how an EU
body would enforce diverging national rules or, for that matter, assume an (EU) legal mandate to
do so. The option of introducing centralised enforcement is therefore discarded.

5.6.3 Minimum enforcement requirements “plus”
Under this option, the following enforcement requirements would apply:

— Designation of a competent authority;

— Ability to carry out own initiative investigations;

— Ability to receive and treat complaints confidentially;

— Ability to receive complaints by associations of operators;
— Ability to impose fines;

— Ability to publish results of an investigation;

— Mutual assistance in transnational cases.

Certain procedural powers for authorities competent to monitor UTP rules, such as investigative
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powers in relation to undertakings (information requests)??*, the ability to receive and treat

complaints confidentially®®*, to carry out own-initiative investigations’® and to accept
complaints by associations of operators®?® have, in several EU Member States, proven important
for the perception of operators that effective enforcement exists and is apt at addressing the root
causes that can lead victims of UTPs to not seek redress. The existence of a deterrent, such as the
power to impose fines??’ or the publication of investigation results, may encourage behavioural
change and pre-litigation solutions between the parties.?”® The ability to share information with
other Member States’ authorities concerning transnational cases (mutual assistance) could be a
further appropriate element of effective enforcement.??®

A recent study shows that in as many as 19 Member States administrative authorities other than
ordinary courts have powers to enforce rules addressing selected UTPs.?° In 17 Member States
administrative authorities can conduct own initiative investigations concerning UTPs. In 14
Member States administrative authorities can receive confidential complaints. But in less than
half of EU Member States (13) has an administrative authority the power to receive to receive
confidential complaints and conduct own initiative investigations.”**

Member States could be required to designate a competent authority for UTP enforcement which
is given certain minimum enforcement powers inspired by best practices in Member States’
existing regimes.?** While courts may act upon UTP violations, their institutional lack of ability

223 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 101. See also British Institute of International and
Comparative Law, Fair Relations in the Food Supply Chain - Establishing Effective European Enforcement
Structures, paper of 2014, p. 13.

224 gee European Commission Communication, Tackling unfair trading practises in the business-to-business food
supply chain, 15 July 2014, suggestion 9 and Report from the European Commission to the European Parliament
and the Council on unfair business-to-business trading practices in the food supply chain, 29 January 2016, p. 6. See
also British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain - Establishing
Effective European Enforcement Structures, paper of 2014, p. 12.

225 gee e.g. European Commission Communication, Tackling unfair trading practises in the business-to-business
food supply chain, 15 July 2014, p. 12, suggestions 9 and 10.

228 See for instance Max Planck Institute for Intellectual Property and Competition Law, I1C (2013) 44:701-709, 23
August 2013, p. 708. See also British Institute of International and Comparative Law, Fair Relations in the Food
Supply Chain - Establishing Effective European Enforcement Structures, paper of 2014, p. 12. Such possibilities
may already exist in judicial proceedings albeit without the ability to be awarded damages, see for example the
Dutch situation discussed in SEO economisch onderzoek, Oneerlijke handelspraktijken, report for the Dutch
ministry of economy, 2013, pp. 8, 14 and 22. Collective action against recurring unfair contact, for instance in the
form of unfair contract clauses, can serve to protect the identity of a particular complainant.

221 SEO economisch onderzoek, Oneerlijke handelspraktijken, report for the Dutch ministry of economy, 2013, p.
36.

228 Accordingly, the UK’s Groceries Code Adjudicator has resulted in significant reductions in breaches of the
Groceries Code over four years, according to yearly survey data reported in 2017, even while the number of cases
acted upon was low.

229 gee European Parliament resolution on unfair trading practices in the food supply chain, 7 June 2016, paragraph
34. See also European Commission Communication, Tackling unfair trading practises in the business-to-business
food supply chain, 15 July 2014, p. 12, suggestion 10.

230 5ee Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, pp. 20-21.

231 Idem, p. 24.

232 5e6 the suggestion in European Commission Communication, Tackling unfair trading practises in the business-
to-business food supply chain, 15 July 2014, p. 11.
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to take the fear factor into due account would not make them competent authorities within the
said meaning.?** Minimum requirements for effective enforcement of EU rules in Member States
— apt to address the fear factor - could be laid down drawing on the above list while stopping
short of a detailed harmonisation of enforcement modalities.?*

In the open public consultation, 92% of the respondents agreed or partially agreed that there
should be minimum standards applying to the enforcement of UTP rules in the EU.?*
Respondents were asked which elements they considered being an important part of an effective
public enforcement of UTP rules: 94% referred to transparency of investigations and results;
93% to the possibility of imposing fines in the case of violations of the rules; 92% the possibility
to file collective complaints; 89% the ability to receive and to treat confidential complaints; 89%
the designation of a competent authority; 73% the ability to conduct own-initiative
investigations.”*®

Confidentiality of complaints in later stages of proceedings is considered with caution though in
certain Member States, due to the effect on due process and practical difficulties. Confidentiality
may be difficult to ensure in all those cases in which practices are imposed on a single counter-
party or a limited number thereof. Indeed, some national experts reported that in fact
confidentiality might be hindered by the need to provide detailed information, whose origin may
be traced back to the victim. Own-initiative investigations and the ability to instruct complaints
by associative bodies collectively acting in the interest of members who became victims of UTPs
can provide conduits that can ensure protecting the anonymity of an individual UTP victim.

5.6.4 Minimum enforcement requirements
Under this restricted option, the following enforcement requirements would apply:

— Designation of a competent authority;
— Ability to carry out own initiative investigations;

— Ability to receive and treat complaints confidentially.

This would be in line with the suggestions that have been made by the Commission in its
communication of 2014%*" and in its report of 2016%%.

5.7 Coordination of enforcement authorities

5.7.1 Baseline

Under the baseline option, no governance measures would be introduced at the EU level.

233 Ibidem and Annex B, section 2.

234 3ee recommendations in Report from the European Commission to the European Parliament and the Council on
unfair business-to-business trading practices in the food supply chain, 29 January 2016, sections 4 and 5.

2% See Annex 2.

23 hidem,

231 European Commission Communication, Tackling unfair trading practises in the business-to-business food supply
chain, 15 July 2014, p. 12.

238 Report from the European Commission to the European Parliament and the Council on unfair business-to-
business trading practices in the food supply chain, 29 January 2016, p. 6.
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Member States would remain free as regards measures addressing UTPs. The suggestions made
by the European Commission in its Communications in July 2014 and January 2016 would
remain valid.

The High Level Forum on the Better Functioning of the Food Supply Chain would continue to
provide a platform for discussing UTP (governance) developments including the Supply Chain
Initiative (its mandate extends through to 2019). This may lead to lessons and best practices
being shared. The forum’s platform does, however, not amount to a network of enforcement
authorities comparable in its role and coordination function to, for example, the European
Competition Network.

5.7.2 Coordination

A coordination mechanism between competent authorities®® would enable the creation of a
network of authorities that could usefully accompany the EU rules, their coordinated application
and facilitate an exchange of best practices as well as, importantly, collect data through Member
State reporting that would, down the road, inform an evaluation (and possible adjustment) of the
measures.’*® The European Commission would facilitate the network by hosting regular
meetings based on annual application reports submitted to it by the Member States’ competent
authorities. A similar mechanism exists in the area of competition law (the European
Competition Network) and contributes to coordination among national competition authorities
and evidence- and application-based discussions.?** Such a form of cooperation would be in line
with the suggestions that have been made by the Commission in its Communication of 2014.2%?

5.8 Legal instrument to be used

Specific policies can be implemented through a variety of legislative or non-legislative
instruments, ranging from self-regulation to recommendations, or full mandatory binding
measures. Legislative measures can take the form of regulations or directives.

5.8.1 Recommendation

‘Soft-law’ could be used to encourage Member States towards an at least partial harmonisation
of legal regimes, based on a common proposed understanding of what practices are considered
unfair and should not be applied.

If Member States followed suit this would contribute to reducing UTPs, establishing effective
redress possibilities and levelling the playing field in the EU insofar as UTPs are concerned. A
recommendation could take the form of comprehensive guidance that would cover the whole
‘universe’ of UTPs or act as a framework recommendation trying to establish what would be a
baseline of rules. Such guidelines could also address desirable enforcement mechanisms and
promote exchanges of best practices.

239 5ee discussion in Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices
in Member State in the Business-to-Business Retail Supply Chain, February 2018, p. 50.
240 AIM (European Brands Association) considers that there is “an urgent need for coordination mechanisms”. 21
August 2017, p. 2.
241 See this link. See also the suggestion in Association Frangaise d’Etude de la Concurrence (AFEC), 2013, Green
Paper reply, p. 27.

European Commission Communication, Tackling unfair trading practises in the business-to-business food supply
chain, 15 July 2014.
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A recommendation would not legally require Member States to take action; its effect would
depend on the degree to which Member States decided to follow the recommendation. In the
open public consultation for this initiative only 4% of the respondents who believed action
should be taken (which was 95% of total) preferred purely non-legislative action.”*®
Recommendations could also (again) be made in relation to the voluntary Supply Chain Initiative
as was done in the European Commission’s January 2016 report (see discussion in section 3.3).

5.8.2 Legally binding instrument

A regulation would be legally binding and directly applicable in all Member States (Article 288
TFEU). As such, it can adopt a minimum harmonisation approach while leaving Member States
room to act beyond the minimum harmonisation it lays down.

Alternatively, a directive, legally binding as to the result to be achieved, could be used to
stipulate UTP framework rules. A directive leaves the choice of form and methods as regards
how to achieve the results to the national authorities (Article 288 TFEU). A directive, too, could
leave leeway for Member States to act beyond the minimum results stipulated in it.

6 What are the impacts of the policy options?

6.1 Introduction

This section focuses on the likely impacts of the possible policy options set out in section 5,
namely the scope of UTP rules, the enforcement modalities including coordination, the coverage
of products and the scope in terms of operators covered, and the type of legal instrument to be
used. Options which have been discarded at an early stage are not further discussed. Most of the
expected impacts are economic but possible social and environmental impacts are also referred
to.

The section starts with a general discussion of the impact (harm, benefits and costs) on economic
operators, consumers including innovation and Member States. The concept of UTPs covers
many specific practices which have varying characteristics and impacts on economic operators.
Therefore, an assessment of the balance of impacts is appropriate for the practices considered
(section 6.3.1). The impact on Member States’ competent authorities in terms of administrative
costs is less dependent on the specific UTPs covered by the initiative and is considered
separately. The benefits and costs of EU action are set out against the baseline of the continued
absence of a minimum standard of protection against UTPs across the common market (both as
regards substantive UTP rules and effective enforcement possibilities). Plausible option packages
are identified and described in section 6.4, then compared in section 0 and eventually a preferred
option — in form of an option package — is presented in section 8.

243 See Annex 2, section 2.2.b.
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6.2 Impact on operators, consumers and Member States

6.2.1 Impact on economic operators
6.2.1.1 Benefits

A precise quantified estimate of the benefits that would accrue to operators through EU
legislation is not feasible (see section 2.5.1.1). For one, an EU framework approach based on a
short list of prohibited UTPs would not tackle the possible damage of all the UTPs that are
referred to in the numerous surveys and papers regarding the issue. An approach based on a
generally formulated prohibition would not allow a precise quantification of the damage
prevented either, not least due to the uncertainty concerning how it would be applied to specific
practices. It is equally difficult to quantify the benefits of ensuring more effective enforcement
through introducing minimum enforcement requirements.

Having said this, each of the UTPs described in section 5.3.3 is bound to have a negative impact
on its victims’ bottom line in terms of the transfer of risk and undue generation of uncertainty, in
other words costs that would in competitive markets not be part of their entrepreneurial agency.

Respondents in the numerous surveys cited in this impact assessment almost all converge in their
concern about UTPs’ occurrence and harm and in their expectations of positive effects from
public (EU) UTP rules and their effective enforcement. For instance, stakeholders in the food
supply chain including retailers and processors agreed a code of good practices in 2011 aiming to
use private governance measures to improve the governance of UTPs (the SCI formed around
it).>** Respondents to the surveys consider a mixture of voluntary rules and public rules
including enforcement the most desirable governance approach to UTPs. The expected benefits
include improvements in the allocation of risk, reduced uncertainty for operators and better
revenue that operators can capture in the markets if not subject to UTPs.?*°

Survey data on the monetised costs of UTPs (potential benefits of legislation) in the food supply
chain does exist, typically expressed as a share of turnover. However, these data cannot form a
proper basis for the estimation of the benefits of the legislation. These data are not drawn from
representative surveys and, as such, are likely to suffer from self-selection bias and to not be
reliable to extend to the underlying population (even if the cost survey data may be closer to the
typical damage suffered by individual firms in the specific part of the population that suffers
harm from UTPs). As such, it is not possible to extrapolate from survey data to the population
for benefits.?*

244 Supply Chain Initiative, Principles of Good Practice, 29 November 2011. The code demonstrates “(i) a
recognition that unfair commercial practices may occur throughout the whole food supply chain and (ii) stakeholder
willingness to address those practices in a consensual and effective way”.

25 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016.

246 Although non-representative, the survey evidence on costs is broadly consistent across sources: Dedicated
Research found reported UTP median costs to suppliers of the retail sector to amount to EUR 2 million and median
work days lost at 20 working days per company per year; costs incurred as a percentage of cooperatives’ annual
turnover were reported to amount to 1.7% (or EUR 6.1 billion, Dedicated Research in 2013); food industry figures
put the cost incurred as a percentage of their turnover at 3.9% on average (median: 2%), or about EUR 7 million per
company (2011); an AIM survey puts the costs at 1.25% of annual turnover of food multinationals supplying the
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While it is not possible to provide a precise estimate of the benefits (avoided UTP costs), it may
still be useful to form a broad idea of the possible magnitude of the costs of UTPs. To this
purpose some assumptions can be made about the damage and frequency of UTPs. Taking the
(representative sample) survey results used by the UK’s Competition Commission for the UK
market before effective enforcement was introduced one finds “that one-third to one-half of
suppliers experience practices such as payment delays, excessive payments for customer
complaints, and retrospective price adjustments”.?*” Assuming similar figures across the EU and
that for those companies that experience such practices related UTPs costs are between 1% and
2% of turnover, and knowing that agriculture SME turnover in the EU is about EUR 325 billion
and food industry SME turnover in the EU is about EUR 470 billion a range for the magnitude of
possible costs of UTPs occurring in the food supply chain can be calculated. The approach
would put these costs at EUR 1 billion to EUR 3.3 billion for agricultural SMEs and EUR 1.5
billion to EUR 4.7 billion for food SMEs (or EUR 2.5 billion to EUR 8 billion in total for both
agriculture and food processing SMEs). The damage imposed by the six UTPs identified as
occurring most frequently, which broadly align with the SCI principles of good practice, would
be a further fraction of these figures. Other indirect benefits in the form of increased trust
between operators could also materialise, which are, in the main, expected to reduce transaction
costs along the food supply chain.

In addition, there is evidence of harm from public investigations and court cases, indicating the
existence of significant damages in some cases (to note: this data cannot be generalised to the
relevant population). Most of this non-survey evidence comes from Member States where UTP
rules exist and are effectively enforced. For example, the UK investigations guarantee anonymity
and access to private commercial documents. This allows investigations into damaging practices
and the frequency with which they occur to be established.?”® In terms of the magnitude of
damages the UK Groceries Code Adjudicator found in the Tesco investigation many examples of
large amounts owed to suppliers being paid late. Examples quoted range in payment delays of
‘over five months’ to ‘over twelve months’; with the values paid late of ‘over GBP 100,000’ to
‘nearly GBP 2 million’ per supplier. Other retailers were also found to have engaged in UTPs (ex
post): information received by the UK GCA indicated suppliers “were being asked for significant
financial contributions to keep their business with [...]. In some cases, this was as much as 25%
of the annual turnover of the stock.”

In France a leading supermarket chain has twice been found to be practicing banned UTPs. In the
first case retroactive demands for payments resulted in the courts establishing that EUR 23.3
million had to be repaid to 28 suppliers (plus a EUR 2 million in fine). In another case, EUR
61.3 million had to be repaid to 46 suppliers (plus a EUR 2 million fine), for requests for
payments without receiving a service in return from suppliers. However it is rare that such cases
come before courts due to the "fear factor".

As part of the consultation, Member States were asked as to the existence of analysis related to

retail chain (2017). The targeted consultation of undertakings for this impact assessment received 104 answers, 94 of
which replied to the cost question, and reported damages of, on average, 1.8% of turnover (2017).

247 uK Competition Commission, The supply of groceries in the UK market investigation, 2008, final report, p. 168.
28 This evidence takes the form of document submissions by operators (contracts, invoices, bank statements, etc.)
and access to correspondence between buyers and suppliers (email exchanges). For example in terms of frequency
the UK GCA investigation into Tesco stated that in relation to late payments “the frequency and scale of the issues
identified go beyond what | consider to be an acceptable level of errors and resulted in business practices which
were unfair”.
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national UTP rules, including evaluations of existing policy.?*® Only the UK provided
information concerning such evaluation. Despite the general lack of ex post evaluations, the
direction for several countries has been to introduce UTP legislation where it did not yet exist
and, in the case of countries where it did exist, for it to be further developed, albeit without
convergence of rules across Member States.? This has also been the case in the UK, which has,
in succession, introduced a voluntary code of conduct, then introduced specific legislation based
on the code, then introduced an enforcement authority to improve the effectiveness of legislation
and eventually improved the effectiveness of the enforcement authority by for example
introducing sanctioning powers. The UK continues to review the legislation (recently discussing
the expediency to expand the protection under the code to farmers and small producers, as well
as the list of what is considered a UTP).?*! The resulting evidence indicates that the effectiveness
of legislation has improved in the UK over the years. In the annual survey conducted by the UK
Grocery Code Adjudicator, respondents reported fewer issues with UTPs year-on-year since the
survey was first implemented four years ago®?, and in a government review the UK Grocery
Code Adjudicator was deemed to be performing effectively in reducing or eliminating several
types of UTPs.

"The majority of respondents to the Review felt that the GCA had been effective or very
effective in exercising its investigation and enforcement powers. [...] The majority of
respondents also described the GCA as being effective in enforcing the Code. There is
evidence of a positive shift in the relationship between large retailers and direct
suppliers and an end to some of the unfair trading practices that were prevalent before
the Adjudicator was appointed."?>®

As regards the divergence of Member State rules, a minimum harmonisation of rules introduced
at the EU level would lessen the existing divergence of UTP rules in Member States and thereby
approximate - albeit not level - relevant business conditions for operators.

6.2.1.2 Harm

Harm from UTPs, which is the reverse side of the "benefits" expected from governance
measures, is discussed in section 2.5 from the point of view of victims of UTPs. The expected
benefits for victims from UTPs from rules, which allow their deterrence or their redress once
they occur, could be considered to constitute harm or costs for those operators which can no
longer apply them. But the key consideration here is that that due to societal conventions of
fairness the UTP-derived benefits should not accrue in the first place, which makes that the
benefits outweigh this specific form of harm.

As regards specifically the impact on farmers becoming victims of UTPs, there is evidence that
UTPs have a direct impact on farmers’ costs and/or income.

249 Question: “If your Member State has introduced or is considering introducing UTP rules, please share with us
any assessment - ex ante or ex post (evaluation) - of the impact of the respective legislation (such as impact
assessments, studies etc.).”

20 e Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p.35.

251 UK, Groceries Code Adjudicator Review: Part 2 - Government response to the Call for Evidence on the case for
extending the Groceries Code Adjudicator’s remit in the UK groceries supply, February 2018.

52 UK, Tacon marks end of first term with survey showing significant progress for groceries suppliers, June 2017.
293 UK, Groceries Code Adjudicator: statutory review, 2013 to 2016, July 2017, p. 3.
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While uncertainty is inherent in doing business, certain practices unnecessarily increase
uncertainty. Ex post (e.g. changes to agreed terms) or ex ante (e.g. incomplete contracts)
practices may leave weaker parties unable to determine the likelihood, impact, type, or timing of
commercially relevant events. This is particularly damaging in the food supply chain, in
particular for agricultural producers, as agricultural production is already subject to significant
uncertainty and imponderability (Annex C). For example, the possibility of ex post price
reductions, ex post requests for contributions to promotions, or last-minute cancellation of orders
can contribute to the generation of uncertainty. Where liquidity is unexpectedly compromised
this may lead to otherwise viable businesses being unable to maintain their activity, for example
by not being able to meet their credit obligations (a concern in particular for smaller operators
who typically have a lower resilience to shocks).?*

Through price transmission and its asymmetric features in the food supply chain, UTPs are one
of the elements that may result in an indirect negative impact on farmers, in particular in times of
price shocks (excess supply, reduced demand).?®® The negative effects of UTPs, even if they
happen downstream of farmers, are liable to be transmitted upwards to them in the form of price
pressure. However such indirect effects are likely to be influenced by the structure of the chain
upstream compared to the level where a UTP takes place: for instance it may be that the operator
immediately located upstream to the operator subject to a UTP has bargaining power relative to
that weaker party and would not pass on any effect of the UTP incurred by the smaller party
downstream.”® Operators who are exposed to UTPs perceive these practices to affect their
profitability and to deprive them of added value that they would otherwise be able to
appropriate.”>’ More generally, asymmetric price transmission along the food supply chain
means that while firms in an imperfectly competitive industry may be willing to pass on (to some
extent) cost shocks through to consumers, they are less willing to reduce retail prices when costs
subsequently decline.”®® Asymmetric price transmission therefore represents a sort of market
failure that leads to a skewed distribution of welfare and may even induce net welfare losses.
While there is no hard evidence for general and systemic squeezing of farmers’ margins, in a
comprehensive literature survey it was found that in about half of all cases price transmission
was not symmetric.>*

Practices that unfairly transfer entrepreneurial risks can also lead to economic inefficiencies
through a misalignment of incentives. This may involve situations over which the operator to
whom the risk is transferred has little or no control as they are taken by his business partner
unilaterally and without sufficient predictability, or they may be included in the contract but in
way that shifts risk in an excessive way (no win-win) due to the counterparty’s exercise of
bargaining power. A party which has control over a risk but can transfer it to a weaker

2% Annex F, Chief Economist of DG Competition, European Commission, Economic impact of unfair trading
practices regulations in the food supply chain, 22 January 2018. See also UK Competition Commission, The supply
of groceries in the UK market investigation, 2008, final report, pp. 167 and 170.

2% Joint Research Center report, Unfair trading practices in the food supply chain, 2017, Falkowsky, p. 22-23.

2% gee OECD, 15 May 2014, Competition issues in the food chain industry, p. 13.

257 see Dedicated Research for CIAA and AIM, Unfair commercial practices in Europe, presentation, March 2011:
70% of the respondents consider UTPs to have a negative effect on their profitability (slide 15). Also see
http://www.copa-cogeca.be/Download.ashx?1D=1558129&fmt=pdf.

298 Idem, p. 30. Vavra, P. and B.K. Goodwin (2005), Analysis of Price Transmission along the Food Chain, OECD
Food, Agriculture and Fisheries Working Papers No 3.

259 Meyer, J. and S. von Cramon-Taubadel (2004), Asymmetric Price Transmission: A Survey, Journal of
Agricultural Economics, 55, pp. 581-611.
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counterparty has reduced incentives to manage the risk effectively, while increasing total risk in
the transaction and causing economic damage to its counterparty (moral hazard). For example,
ex post claims for products wasted at a buyer’s premise can transfer undue risk to the
counterparty and make it less likely that effective countermeasures are taken by the buyer to
avoid the future repetition of wastage or of erroneous planning.?®

Agricultural producers have generally been subject to downward pressure concerning their
incomes and the share of the added value in the food supply chain that accrues to them has been
diminishing.?* If agricultural producers face significant financial disadvantages from UTPs, if
they feel they cannot appropriate a fair share of the value added in the chain, or if they think they
are not able to recoup the return they expect from their investments, they not only face lower
incomes, but their capacity to invest may also be compromised. UTP rules including
enforcement could counteract these effects.

As pointed out in Annex H, potential rules on UTPs are not expected to result in a negative
impact on competition; they rather tackle unfair practices that are not covered by competition
law and constitute shortcomings often due to conditions of ineffective competition due to
imbalances of bargaining power between parties. Unequal bargaining power and resulting
imbalances in trading relationships only rarely imply an infringement of competition law. In
such situations, a well-targeted regulation of certain trading practices aiming at ensuring fairness
between actors in the food supply chain can help to resolve specific issues.?*

Possible negative effects from regulation that would interfere with efficient business practices
can be avoided by rules which are mindful of the arguments set out in Annex H and the research
paper by the Joint Research Centre®®® (as discussed in section 6.3.1). By doing so, negative side-
effects of UTP rules becoming a tool used to change balanced commercial relations would be
significantly mitigated.

Last but not least, an approach that focuses on the protection of weaker operators and that would
therefore not affect the competitive conditions between large parties could address
proportionality concerns.?®*

6.2.1.3 Costs

The costs that would be incurred by operators depend to some extent on the form the legislation
would take. The main costs would be compliance costs. Compliance costs in relation to UTP
legislation are, generally, costs that relate to training and compliance in the strict sense of the
term. UTP rules would not impose active duties on operators to carry out certain activities; they
rather prohibit certain behaviour that is deemed unfair. There may be a risk that broadly or

260 g6 Annex F, Chief Economist of DG Competition, European Commission, Economic impact of unfair trading
practices regulations in the food supply chain, 22 January 2018. See also UK Competition Commission, The supply
of groceries in the UK market investigation, 2008, final report, pp. 165-166.

261 Report on competition law enforcement and market monitoring activities by European competition authorities in
the food sector, May 2012, paragraph 38. See also Annex C.

262 Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018, p. 1.

283 J0int Research Center report, Unfair trading practices in the food supply chain, 2017, in particular Sexton.

264 56 the concern about the skewing of margins between large operators. See EuroCommerce, 17 November 2017,
paragraph 22.
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vaguely defined rules would prevent efficiency-enhancing practices (win-win) that parties to a
contract may agree on.?® Care should therefore be taken in this regard when defining UTPs.
Section 5.3.3 provides examples of how to define specific and predictable rules.

These costs would be expected to be mainly one-off costs to ensure standard form contracts do
not include such clauses (expected to be primarily borne by parties with stronger bargaining
power, as these tend to be those that present such contracts to their counterparties), and ongoing
costs where contracts are based on individual negotiations (for example training costs to ensure
that those negotiating and those drafting such contracts do not include prohibited clauses). These
costs can be mitigated by introducing transition periods into legislation and through training and
education on new rules by Members States competent authorities and the European Commission,
thereby reducing uncertainty for businesses. According to a 2016 study, the aspects which were
deemed by survey respondents (and especially by SCI members) to contribute most to the overall
effectiveness of the initiative in tackling UTPs were the training of company staff on Principles
of Good Practice and the appointment of contact person(s) for internal dispute resolution.?®®

The answers to targeted questionnaires sent to undertakings do not allow firm conclusions as to
the significance of these costs. Any such cost would be incurred according to the specific UTPs
that would be covered. It has to be taken into account that compliance costs in respect of the
voluntary code established under the SCI have (already) been incurred by its signatories who
have organised training and incurred corresponding costs.®” A large retailer, for example, has
spent EUR 200,000 on one-off training measures of staff in relation to the SCI code of conduct.
Judging by the results, there seems to be a general view that compliance costs are not of great
significance or a major concern for the vast majority of business stakeholders participating in the
surveys. In the survey to undertakings carried out for this initiative, more than half of the buyers
who answered (57%) considered these costs as insignificant or only slightly significant. By way
of comparison, Australia has introduced legislation on standard form contracts applying to all
business sectors (i.e. not only the food supply chain) under certain coverage conditions, where it
was estimated that total costs for compliance by operators stood at AUSD 50 million (about EUR
32.7 million). In the UK case, compliance costs for the 10 retailers covered by legislation were
estimated at a total of GBP 1.2 million per year (about EUR 1.36 million per year).

Possible unintended consequences might occur if operators with greater bargaining power find
alternative ways to shift risk and costs to weaker parties.?*®

6.2.2 Impact on consumers including impact on innovation

A partial harmonisation of UTP rules at EU level would be expected to have limited effects on
consumers. In the open public consultation, operators do in general not claim that the use of
practices that are considered UTPs (e.g. by the SCI) lead to advantages for consumers through,

265 Annex F, Chief Economist of DG Competition, European Commission, Economic impact of unfair trading
practices regulations in the food supply chain, 22 January 2018.

265 Areté for European Commission, report, Monitoring of the implementation of principles of good practice in
vertical relationships in the food supply chain, January 2016, p. 226.

267 gee European Commission Communication, Tackling unfair trading practises in the business-to-business food
supply chain, 15 July 2014, p. 13.

288 However evidence that such effects occurred where national legislation was introduced is sparse; in the annual
survey conducted by the UK Grocery Code Adjudicator respondents reported fewer issues with UTPs year-on-year
since the survey was first implemented.

57

www.parlament.gv.at



for example, lower consumer prices extracted from upstream suppliers through UTPs, although
negative effects on consumer prices are sometimes argued to derive from below-cost-sales
prohibitions (not covered by this impact assessment).”®® Consumer organisations encourage
public UTP rules due to considerations regarding the longer-term negative effect of UTPs on
consumers they expect.?”

As regards consumer prices, there are no indications that Member States with stringent UTP
regulation have witnessed stronger inflationary effects concerning consumer food prices than
those with less stringent rules or no rules. The UK review of the UK adjudicator regime does not
discuss this. The correlation - if any (not statistically significant) - would indicate lower food
price increases in Member States which have stringent UTP rules, although many factors can
contribute to this.?”* In any case, a monitoring framework (see section 9) could control for
consumer price changes in relation to the specific UTPs that would be targeted. Inflationary
effects on consumer prices have however been argued in case of UTP rules prohibiting below-
cost sales.

The literature is not conclusive concerning the impact of unfair trading practices on operators’
ability to innovate (see section 2.5.1.2) — a further important parameter of interest in terms of
consumer welfare. Evidence of long-term innovation effects is scarce, the difficulty being
compounded by confounding factors that are difficult to isolate. In some cases, listing fees and
other types of upfront payments may be beneficial to innovation by compensating e.g. retailers
for the risk they take in dedicating shelf-space to innovative products and facilitating those
innovations that are seen as potentially successful by their suppliers. In other cases, such
practices are increasing the cost of innovation, putting hurdles for small innovators and
increasing vulnerability of suppliers to unfair termination or unilateral retroactive changes of the
commercial relation. For example, listing fees applied ex post are more likely to result in a net
negative impact on innovation (see Annex H). Such type of practice have as a likely effect the
setting aside of capital by weaker parties to absorb possible future requests by the stronger party,
with a negative impact on the overall efficiency of business decisions. Businesses may be less
likely to invest in production capacity and quality, production efficiency or innovation, with
possible longer-term damage to consumer welfare (resulting in reduced choice or quality of
products and increased prices in the future).

6.2.3 Impact on Member States

Member States would have to adapt their national legislation to measures introduced at the EU
level. In case of a Directive, Member States are expected to transpose these rules into national
law, which leaves them a discretionary margin how to carry out this transposition. But even a
Regulation would likely require Member States to adopt national implementing provisions, at
least concerning enforcement and cooperation. In the case of a non-binding recommendation,
Member States would ultimately decide whether and to which extent to follow suit.

29 a Libération, Intermarché avait-il le droit de vendre ses pots de Nutella avec un rabais de 70%?, 30 January
2018.

270 Consumers International, The relationship between supermarkets and suppliers: What are the implications for
consumers?, July 2012, summary, pp. 2, 4. See also three contributions to a European Commission targeted
questionnaire to consumer associations in 2017.

M gee European Commission Communication, Tackling unfair trading practises in the business-to-business food
supply chain, 15 July 2014, p 12. See also Annex C, p. 11.
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UTPs have been subject to a variety of heterogeneous legislative measures in Member States
over the years. Annex F and Annex G provide an overview of Member States’ instruments
addressing UTPs, including enforcement aspects. Accordingly, the majority of EU Member
States already provide for a governance framework for UTPs. Therefore, the impact of EU UTP
rules on Member State legislation will depend on the scope of these existing national rules. In
cases where there is no framework at all, the Member State would have to implement the new
measures, including designating an enforcement authority. On the other hand, suppliers in
Member States that currently do not have a UTP regime in place would benefit most from the
introduction of one (see Table below). If a Member State’s existing framework already goes
beyond the proposed EU initiative, the Member State would have only to take limited measures
in order to adapt the national framework to the EU initiative, while being able to keep more far-
reaching rules in place. Looking at the diversity of Member State frameworks, most Member
States would have to adapt their existing government framework to a certain degree in order to
comply with the EU initiative.

Benefit Benefitting MS Potential impact
Introduction of a UTP regime (Annex F, Table n.1) 4 (EE, LU, MT, NL) Large
More comprehensive UTP approach (Annex F, Table n.1) 4 (BE, DK, FI, SE) Medium

Extension of UTP regime beyond retailers (Annex F, Table 5 (LT, CZ, HU, IE, UK) | Medium
n.3)

Added enforcement of UTP rules (Annex F, Tablen.6 & n.7) | 8 (EE, LU, MT, NL, Medium
BE, DK, FI, SE)

Level playing field for competition 28 (all) Small

Coordination across MS 28 (all) Medium

Table 3: Overview of the benefits of the proposed UTP measures

Further national costs are those related to the enforcement of legally binding rules (via the
application of a general prohibition or in the form of prohibited specific UTPs). For some
Member States, EU rules on UTPs would not necessitate significant changes to their UTP
regimes as they already apply national rules that generally prohibit UTPs and have entrusted
enforcement to competent authorities. These Member States would not incur significant
additional enforcement costs. For Member States that do not have UTP rules, EU measures
would require adaptation, in particular with a view to enforcement.

The designation of a competent authority in Member States would be a first necessary step under
a minimum requirement approach at EU level that relies on public enforcement.?”> Member
States that have no competent authority should be given appropriate time to designate one. As
there would be no formal requirement other than being vested with the minimum functionally
defined enforcement powers, Member States could rely on existing structures and designate, for
example, an existing authority (a national competition authority or a consumer protection autho-
rity).”® Member States with experience in UTP enforcement note that significant savings of
administrative costs can be achieved by concentration and utilisation of sources that already
exist.?’* Minimum guarantees would not enshrine a right for one’s case to be taken up and

272 5 British Institute of International and Comparative Law, Fair Relations in the Food Supply Chain -
Establishing Effective European Enforcement Structures, paper of 2014, in favour of enforcement in Member States

%13 See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p. 20.

214 E.g. Czech Republic in replying to a targeted questionnaire sent by the European Commission to Member States.
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pursued by a competent authority; Member States’ authorities would be able to prioritise cases
according to their own judgment.

In a targeted questionnaire, Member States were asked to provide estimates on the possible set-
up and yearly operational costs of national bodies dealing with the implementation and
enforcement of UTP related legislation, as well as on possible additional costs linked to an EU
action on UTPs, including costs on reporting and coordination. Limited data has been presented
as it seems difficult for Member States to provide estimates and isolate the costs for the specific
activities related to implementation and enforcing of UTP measures. Most of the difficulties
relate to the determination of the costs of drafting and adopting national legislation. From the
information provided by Member States that currently have UTP legislation and competent
authorities?”®, the set-up costs vary between EUR 32,000°® and EUR 3 million®”’, the
operational yearly costs vary between EUR 10,000%"® and EUR 2.9 million®®. The differences
relate to the size of the country — and therefore the national market — and the level of ambition of
Member States’ current UTP legislation.

Example data on actual incurred costs (i.e., not estimated) are available from the UK Grocery
Code Adjudicator. Expenditure was GBP 1,785,741 in the 2015/2016 financial year, and GBP
622,024 in the 2016/2017 financial year. Most of the difference is due to a large-scale
investigation into one retailer in 2015/2016. In the 2016/2017 financial year most of the costs
incurred were staff costs, at 67%. The UK GCA’s costs are funded by a levy on the retailers
covered by the scheme. In 2016/2017, the levy was raised to GBP 2 million (from GBP 1.1
million in the previous year), to fund future investigations. Unspent money from the levy is
returned to the contributing retailers at the end of each financial year.”

Taking the above as a reference, and assuming full funding, setting up a fully functioning
enforcement authority with one active large-scale investigation per year would imply a cost of up
to EUR 2.3 million per year . This figure may vary to an extent according to the size of the
Member State (as some correlation between enforcement activity and the dimension of economic
activity in the Member State can be expected). For Member States where there already exists
specific legislation on UTPs, already covering the UTPs identified in the preferred option, and
with an existing public competent authority with effective enforcement powers, additional costs
from EU action are expected to be negligible (and benefits to pertain mainly to positive
coordination effects with other competent authorities and the levelling of the playing field vis-a-
vis competitors in other Member States). Where one or more of those elements are missing, both
costs and benefits are expected to be greater (in the extreme, where no legislation — and thus
enforcement — exists, full estimated costs could be incurred; and fuller benefits related to the
introduction of protection from UTPs with effective enforcement, as well as coordination and
level-playing field benefits, would materialise).

Focusing on the information from three Member States with well established, functioning and
experienced competent authorities, the additional costs linked to EU action, including the

215 Hungary, Latvia, Poland, Slovakia, Bulgaria, UK, Czech Republic and Spain.
278 | atvia
207 o,
Spain
278 | atvia
219 Spain
280 Groceries Code Adjudicator, Annual report and accounts, 2016-17.
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activities related to reporting and EU coordination, would be absorbed by the current structures
and, therefore, according to their estimates, not be very significant. %' Additional costs for
Member States may occur from coordination activities with competent authorities in other
Member States and from reporting obligations (see section 6.3.5).

6.2.4 Social and environmental impacts

In terms of social impact, complementing the SCI with mandatory UTP rules including effective
enforcement requirements may lead to an increase in trust between partners and a strengthening
of the SCI, encouraging farmers’ associations to sign up to the SCI’s code of conduct and dispute
resolution.”® In general, predictability of business relations could be improved by governing
UTPs at the EU level and enhancing enforcement modalities applicable in Member States.
Increased trust between operators should have a positive economic impact.?®* An EU approach
concerning UTPs would aim at a positive impact in terms of social cohesion by virtue of
approximating commercially relevant conditions for operators active in the production and trade
of food products in Member States.

One would not expect the positive effects of voluntary (national) platforms governing UTPs to
be negatively impacted by EU UTP rules: in many Member States these voluntary initiatives
have co-existed with national, publicly enforceable UTP rules. In fact, complementarity may
have a positive effect on the voluntary initiatives as public enforcement possibilities could
enhance the importance for both parties of voluntary dispute resolution.

Finally, UTP rules are not expected to have a significant direct impact on the environment.*®*

Economic operators who are not subject UTPs may however be left with more economic margin
to invest in producing in environmentally sustainable and climate-friendly ways and to prevent
food waste.”® Food waste is a common side-effect of particular types of UTPs and addressing
the systemic issue within the European grocery supply chain could be an opportunity to address
both the commercial losses incurred by suppliers and food waste.?®® Tackling food waste has
been identified as a priority in the EU's Circular Economy package.

6.3 Impact of the specific option components

This section considers the effects of the various policy options taking into account the benefits
and costs for stakeholders as described in section 5. The policy option relating to the “degree of
harmonisation” is not discussed as only “partial harmonisation” was retained in section 5
(“detailed harmonisation” having been discarded).

281 UK, Spain and Czech Republic.

282 gee European Commission Communication, Tackling unfair trading practises in the business-to-business food
supply chain, 15 July 2014, pp. 9 and 13.

283 See, for example Dakhli, M. & De Clercq, D. (2004), Human capital, social capital, and innovation: a multi-
country study. Entrepreneurship & Regional Development. 16 (2). pp.107-128; B.-Y. & Kang, Y. (2014) Social
capital and entrepreneurial activity: A pseudo-panel approach, Journal of Economic Behavior & Organization, 97.
pp. 47-60. Bloom, N., Sadun, R. & Reenen, J. Van (2009), The organization of firms across countries (No.

\2/%15129), National Bureau of Economic Research.
4

In the open public consultation, “programmed overproduction leading to food-waste” was mentioned by
respondents as a possible UTP, ranking 11" of the trading practices listed by respondents as unfair.

28 gee SOMO, Centre for research on multi-national companies, reply to consultation, November 2017, p. 3.
286 5ee EU REFRESH project.
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6.3.1 Scope of UTP rules: Specific list of prohibited UTPs or general (‘principles-based’)
prohibition

The following table summarises in a simplified form the normally expected net benefits and
costs of each of the six UTPs discussed in section 5.3.3. The determinant factor for net gains is
the possible efficiencies a practice may bring about when agreed “ex ante” by parties and aiming
at a win-win outcome.

Potentially unfair trading

Ex ante / ex post Net effect of regulation

practice

Unilateral and retroactive No unilateral retroactive

changes to contracts changes to contracts SRe *
LLe i O Last minute to be defined
cancellations concerning . L Ex post +
. in provision
perishable products
Risk for non-sale must be
Claims for wasted or unsold  carried by buyer. Shifting it Ex post +
products to seller is prohibited as P
UTP
Payment periods longer than Supplier must be paid
30 days for perishable within 30 days from date of Ex ante +
products invoice submitted
Prohibition to ask or Ex ante A
Contributions to promotional implement such
or marketing costs of buyer contributions under
conditions to be specified Ex post +
No payments unrelated to Ex ante -
Requests for upfront . any consideration other
payments to secure or retain . .
than entering into business
contracts : .
relationship EXx post +

o«

Table 4: “+” = positive impact on operators, = negative impact on operators

The possible negative economic impact of a short list of specific prohibited UTPs for certain
operators would seem circumscribed. Concretely formulated prohibitions targeting specific

287 See the discussion in section 5.3.3.5.
288 See the discussion in section 5.3.3.6.
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UTPs would aim to limit legal uncertainty for commercial transactions. If the code of conduct
established by the SCI was taken as inspiration for such prohibited specific UTPs, the difference
for SCI participants with the current situation would mainly lie in rendering the UTPs discussed
in this Impact assessment enforceable; public (administrative) enforcement would complement
the voluntary dispute resolution mechanism foreseen by the SCI.

Member States already providing for UTP legislation would, depending on the scope of their
legislation, have to adapt their legislation to the EU initiative or introduce adjustments. Member
States which have no rules would have to make these UTP prohibitions part of their national
regimes.

A general prohibition would constitute a suitable way of a common protection against UTPs in
the EU and thus reduce the dissimilarity of UTP rules in Member States. A general prohibition
leaves flexibility to enforcement authorities and, as such, enables capturing a larger array of
unfair practices; practices would not a priori be excluded from the EU provisions’ purview
because they do not match a concretely formulated and prohibited UTP.

A general prohibition has necessarily to remain vague and leave its case-by-case application to
enforcement authorities. An ensuing lack of predictability of the interpretational outcomes could
imply transaction costs for operators.”®® This shortcoming could be mitigated by linking the
legislation and potential sanctions to a specific code of conduct that could be established and
managed by all the relevant partners in the supply chain (see the Spanish UTP system).

Having said this, EU-wide rules imply aligned application by Member States. This could be
ensured through a coordination mechanism and, possibly, through the possibility for the
European Commission to provide guidance where appropriate. The question arises to what extent
such a generally formulated EU prohibition could remain complementary to existing UTP rules
in Member States and ensure complementarity and subsidiarity.® It is likely that a generally
clause would have a harmonising impact on national UTP rules. A general prohibition could thus
come to de facto entail a degree of harmonisation that could give rise to tension in relation to
Member States’ existing regimes. A short list of specific prohibited UTPs would avoid this
effect.

6.3.2 Coverage of products: agricultural products or agricultural and processed agricultural
products

If UTP rules applied only to agricultural products as defined in the TFEU, it would be likely that
there would be some Eositive de facto spill-over operators trade both agricultural and processed
agricultural products.®®* However, processed agricultural products would not be covered and
unequal treatment of similar situations could arise. This may on the one hand negatively impact

289 See for instance Commission report on the implementation of Directive 2011/7/EU on combating late payment
in commercial transactions, 26 August 2016, p. 26. See also SEO economisch onderzoek, Oneerlijke
handelspraktijken, report for the Dutch ministry of economy, 2013, pp. 20-21.

29 see for instance Max Planck Institute for Intellectual Property and Competition Law, I1C (2013) 44:701-709, 23
August 2013, p. 707.

291 5uch buyers may not differentiate his business behaviour in accordance with the characterisation of some of the
products he purchases as processed agricultural products. However, in cases where the supply relationship
concerned only processed agricultural products, the UTP rules would not apply and any possible spill-over effect
would therefore be unlikely.
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producers of non-agricultural food products as they would not be covered by UTP rules; it could,
on the other hand, mean a potential disadvantage for producers of agricultural products, should
some of the demand for their products shift to processed agricultural products as they would not
be subject to UTP rules (e.g. less legal risk for purchasers to be confronted with UTP claims).
Covering both agricultural products and processed agricultural products, that is to say food
products, would avoid these negative impacts.

6.3.3 Scope in terms of operators: (i) all operators in the food supply chain protected or
protection restricted to weaker operators; (ii) question of coverage of third-country
suppliers

A comprehensive coverage of operators in the food supply chain would be in line with the
voluntary SCI approach. But it could cause smaller operators (e.g. SMEs and farmers)
compliance costs when compared to UTP rules applying only to operators having significant
bargaining power. Having said this, given that smaller operators would normally not be in a
position to resort to UTPs any attending compliance costs could be expected to be rather limited.

In relation to the comprehensive coverage, retailers have expressed concerns relating to the
protection of large manufacturers under such an approach and the ensuing possible impact on the
customary distribution of margins between retailers and these large manufacturers.’*? Retailers
state they distinguish between these relationships and the ones they have with farmers and small
producers of food products.?*

Under a restricted approach as discussed in section 5.5.2, a retailer’s relationship with a large
manufacturer of food products would not be constrained by UTP rules. An approach which
provides protection from UTPs for only smaller operators in the food supply chain would also be
congruent with the problem driver “imbalance of bargaining power”. A case-by-case approach
ascertaining the existence of an imbalance would enable targeting. It would, however, be less
predictable for operators than an approach which relates its protective effect to the size of an
operator as measured by a proxy, such as for example his SME status.

Under a restricted approach, care should be had that the protection does not come to constitute a
competitive disadvantage for small suppliers as their counter-parties would shift — in the interest
of their ability to continue to apply UTPs - their trading activities to operators which do not
enjoy such protection. The risk of such an unintended consequence may however be partially
mitigated by the fact that it is be harder to use UTPs against parties which have a significant size
and bargaining power; shifting trade is therefore less likely to constitute a recipe to keep the
benefits from applying UTPs. At any rate, monitoring modalities could control for such effects.

As regards 3" country suppliers and their coverage and ability to complain to competent
authorities in Member States, their non-coverage could result in competitive distortions and trade
diversion; buyers would have incentives to source from foreign suppliers who would not be
protected by UTP rules.?** Defining the scope of application of national UTP rules disregarding
the international dimension of supply chains may lead to leave relevant practices out of reach of

292 EuroCommerce, 17 November 2017, paragraph 22.
293 .
Ibidem.

29 gee Eucofel, European Fruit and Vegetables Trade Association, reply to open public consultation, November
2017, pp. 2-3. See also British Institute of International and Comparative Law, Fair Relations in the Food Supply
Chain - Establishing Effective European Enforcement Structures, paper of April 2014, p. 11.
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enforcement authorities.?®® In addition, discrimination considerations also militate in favour of
covering 3" country suppliers.

6.3.4 Enforcement: minimum requirements or minimum requirements "plus™

The option of centralised enforcement was discarded at an early stage (section 5). The key
difference between the remaining options, namely ‘minimum requirements’ and ‘minimum
requirements plus’, is which enforcement powers are attributed to national authorities, with the
latter option covering wider powers. Notably, these would include broader acceptance of
complaints, the ability to extend mutual assistance in cross-border cases, and to use fines and the
publication of results of cases as behavioural deterrents. A ‘minimum requirements plus’
approach would thus offer more tools aiming at effective enforcement. UTP legislation in several
Member States already covers some of these powers. Where such additional enforcement powers
exist these have in general not led to a large impact in absolute costs for the operation and set-up
of competent authorities. Having said this, the cost of own-initiative investigations can account
for a large share of additional total costs (see for example the UK Grocery Code Adjudicator).

6.3.5 Coordination: network of dedicated authorities or baseline (High Level Forum)

The High Level Forum option is the baseline option, which is not expected to cause significant
additional costs in future. A network of dedicated enforcement authorities would be expected to
offer greater technical capability with more effective evidence-based outcomes. The network
approach would lead to additional coordination and travel costs for the relevant competent
authorities.

The value of coordination would lie in, as mentioned before, working towards the harmonised
application of EU UTP rules as well as — and importantly - building a Member States’ network
of enforcement authorities that could serve to gather relevant information and disseminate best
practices. As such, this can help addressing the problems of a lack of effective redress and the
uneven protection against UTPs in the EU. It would furthermore allow building knowledge about
UTPs at the EU level that can serve the evaluation of the policy as well as its adjustment, if
needed, over time. According to Member States, the costs of annual reporting would go from no
additional costs, as they would be integrated in the existing operational costs, to up to EUR
20,000. Member States were asked through a targeted questionnaire to provide estimates for
yearly costs of participating in an annual coordination meeting in Brussels. The median value
stated, to be incurred by Member State competent authorities, is EUR 950 per year (average
EUR 1,327). The financial burden for national administrations as regards these actions related to
a coordination mechanism can therefore be considered to be relatively limited. In addition, the
costs for the Commission of organising the coordination meeting are estimated at EUR 17,000.
ITC costs, mainly related to setting up and running an online coordination platform, are
estimated at EUR 50,000.

6.3.6 Legal instrument: soft law (recommendations) or legally binding instrument

The question whether soft law measures would suffice in achieving the objectives has to be
considered in the context of previous Communications of the European Commission on the topic
of UTPs. In 2009, the European Commission considered that action was “needed to eliminate

2% See Annex F, Cafaggi and lamiceli, Overview on Specific regulations on Unfair Trading Practices in Member
State in the Business-to-Business Retail Supply Chain, February 2018, p.14.
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unfair contractual practices between business actors all along the food supply chain”.”® It

encouraged Member States to exchange information and best practices. The Commission set up
the High Level Forum on the Better Functioning of the Food Supply Chain in 2010. In 2014, a
Communication made certain suggestions addressed to Member States as regards governance of
UTPs. It suggested a combination of voluntary and regulatory frameworks and mentioned that
particular attention should be given to confidentiality of complaints and national authorities
should have the ability to conduct investigations.?®” Cooperation among enforcement authorities
was again mentioned as important. The European Commission January 2016 report revisited
some of these issues and made recommendations.

While developments of the voluntary initiatives, in particular the SCI and the national platforms,
have occurred, the suggestions and efforts aiming at creating some kind of minimum standard
among Member States and stepping up enforcement have not led to the desired results (see
section 3.3 above). As has been shown, there are Member States which continue to have no rules
that would cover UTPs, lack competent enforcement authorities or effective redress modalities.

In the light of the above, the use of a legally binding instrument would achieve added value.

6.4 Option packages

Viable policy option packages — assembled from the options set out in section 5 which have been
assessed as to their impacts in section 6 - are set out in the table below. They embody different
degrees of stringency of the EU approach proposed, from relatively wide regulatory coverage to
a lighter and merely recommended framework. Other combinations would have been possible,
but some choices have to be made in order to carry out the comparative exercise. In any case, the
European Commission can decide on any different “mix and match”.

The four packages have in common that they propose a partial harmonisation of UTP rules at the
EU level (in Package 4 via a recommendation). Package 1 pursues a partial harmonisation by
regulation and by way of a principle-based prohibition of UTPs. Alternatively, a short list of
specifically prohibited UTPs can be drawn up (Packages 2, 3 and 4). The rules can apply to food
products (Packages 1, 2 and 3) or to agricultural products (Package 4). The UTP rules can
protect all food supply chain operators (Packages 1 and 2) or a select group that would be
deemed worthy of protection (Packages 3 and 4). A recommendation would constitute a soft law
option for public governance (Package 4) while a regulation (Package 1) or a directive (Packages
2 and 3) would introduce mandatory measures. Packages 1, 2 and 3 would require more
elaborate enforcement powers for Member States’ competent authorities than Package 4. Last
but not least, Packages 1, 2 and 3 would include coordination between Member States
enforcement authorities and the European Commission while Package 4 would provide for a
continued high-level discussion of food supply chain issues in the High Level Forum on the
Better Functioning of the Food Supply Chain.

2% European Commission, Communication on a better functioning food supply chain, 28 October 2009, p. 7.

297 European Commission Communication, Tackling unfair trading practises in the business-to-business food supply
chain, 15 July 2014, pp. 12-13.
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Scope of UTP
rules

Coverage of
products

Coverage of
operators

Enforcement

Coordination

Instrument

Package 1

General coverage &
enhanced

enforcement and
coordination

Principle-based
prohibition of UTPs

Agricultural and
processed
agricultural products

All operators

Minimum
requirements "plus"

Network of
competent
authorities

Regulation

Package 2

Targeted coverage
all operators &
enhanced
enforcement and
coordination

Specific UTPs listed
as prohibited

Agricultural and
processed
agricultural products

All operators

Minimum
requirements "plus”

Network of
competent
authorities

Directive

Package 3

Targeted coverage -
protection of SMEs
& enhanced
enforcement and
coordination

Specific UTPs listed
as prohibited

Agricultural and
processed
agricultural products

Protection of SMEs
across the chain

Minimum
requirements "plus”

Network of
competent
authorities

Directive

Table 5: option packages

7 How do the options compare?

Package 4

Targeted coverage -
protection of SMEs
& enforcement and
coordination
(recommendation)

Specific UTPs listed
as prohibited

Agricultural
products

Protection of SMEs
across the chain

Minimum
requirements

Baseline (High
Level Forum)

Recommendation

The option packages presented in section 6.4 combine components which have been described in
section 5 as potentially effective with a view to achieving the policy objectives. The options have
been assessed as to their impacts and their efficiency in section 6. In Annex E, the different
options are assessed qualitatively in terms of their effectiveness and efficiency (on a range going
from "more effective / "more efficient than the baseline™ to "more ineffective / more inefficient
than the baseline™). By doing so, a qualitative assessment of the effectiveness and efficiency of
each package is carried out. The following table provides an overview of the results.
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Package 1 Package 2 Package 3 Package 4

General coverage & | Targeted coverage | Targeted coverage - | Targeted coverage -
enhanced all operators & protection of SMEs | protection of SMEs

coordination and enhanced & enhanced & enforcement and
enforcement enforcement and enforcement and coordination
coordination coordination (recommendation)

Degree of + + + + + + + +
harmonisation
Scope of UTP + i . 0 . 0 .\ 0
rules
Coverage of ++ 0 ++ 0 ++/+ + 4]+ +
operators
Coverage of ++ ++ T+t B -
products 0 0 0
aFar + ++ + dLde + + AF
Enforcement
0 0 0 0
Coordination * * + 0
Instrument A - + 0 + 0 0 0

Table 6: Qualitative assessment of the effectiveness and efficiency of the option packages

8 Preferred option

The above option package 3 ("Protection of SMEs & enhanced coordination and enforcement™)
is retained as the preferred one with a view to addressing the problem defined and achieving the
objectives pursued. It is more effective in achieving the specific objectives than Package 4,
thanks to a broader coverage in terms of operators (in the food supply chain), of products and
more extensive enforcement arrangements as well as its mandatory character. It is likely to
perform equally well in terms of effectiveness as a more exhaustive approach where all UTPs
would potentially be covered through a general UTP prohibition (Package 1) or an option that
would cover all operators across the chain regardless of their size (Package 2). Package 1 is
characterised by a risk of legal uncertainty for operators in the food supply chain due to its
potential tension with Member States’ general clauses. Package 2 entails a risk of not being fully
proportionate in relation to the problem defined as well as the objectives pursued and is,
therefore, deemed less efficient than Package 3.

Package 3 takes into account concerns that UTP rules would interfere in commercial
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relationships between operators which are not characterised by an imbalance of bargaining
power and where UTPs would therefore be less likely to occur in the first place. It would
practically mean that commercial relationships between large operators would not be covered
while sales of food products by an SME supplier to a non-SME buyer would be. As regards the
scope of the rules and their proportionality, the UTP approach under Package 3 would also take
into account mutually beneficial efficiency gains deriving from agreed arrangements between
parties (ex ante situations referred to in Annex H**®). The corresponding UTP definitions would
be subject to the criteria described in section 5.3.3.7 (“Criteria concerning the assessment of
unfairness”). The endorsement of a directive as the relevant instrument for UTP measures would
be mindful of subsidiarity: a directive enables Member States to choose the means of how to
integrate an EU minimum standard of protection into their national regimes.

9 Monitoring and evaluation

The Commission would monitor and evaluate the impacts of the proposed policy option on
business-to-business unfair trading practices in the food supply chain. The option seeks to
achieve the specific objectives described above. The approach is based on synergies with
national rules and voluntary initiatives. As has been shown, the EU measures root in identified
trading practices for which there is a consensus regarding their unfair nature and require a
common set of minimum enforcement modalities, including coordination mechanisms among the
national authorities.

The application of the EU rules and their impact should be monitored based on annual reports by
Member States to the European Commission. Such reports should primarily detail the activity of
enforcement authorities in terms of e.g. the number of complaints received (confidentially or
not), the number of investigations launched (own initiative or upon request) and share of cases
resulting in findings of an infringement. The annual reports should be discussed by the
Commission and the national competent authorities in an ad hoc expert group (see section 5.7.2).
The specific mandate for such a cooperation forum remains to be determined but could include
making recommendations based on best practices identified in Member States.

The efficiency of a public enforcement regime is not necessarily a function of the number of its
enforcement cases; nor can its effectiveness be measured by exclusively counting decisions by
competent UTP authorities.®® Therefore, annual reports should not be limited to pure
implementation data but could also cover concrete practices, with a view to facilitate the
adoption of best practices.

The monitoring arrangement accompanying the EU framework should in general enable the
gathering of “hard data” and information on UTPs. This could cover both the EU regulated

2% See Annex H, European Commission, DG COMP Chief Economist note, Economic impact of unfair trading
practices regulations in the food supply chain, January 2018.

299 UK, Statutory review of the Groceries Code Adjudicator: 2013-2016, July 2017. See also Renda - Cafaggi,
Study on the legal framework covering business-to-business unfair trading practices in the retail supply chain, final
report, 26 February 2014, p. 110: “[...] it is important to recall that the level of litigation on a specific legal rule
cannot be interpreted as a univocal signal of its effectiveness, under the assumption that more effective rules always
lead to more litigation. As a matter of fact, rules can generate confusion or problems of interpretation: often the
more rules are vague and unclear, the more there will be litigation on their application. At the same time, effective
rules can also be rules that successfully deter infringing behaviour [...]”.
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UTPs, as well as, to the extent Member States show openness, other UTP rules in national
provisions or voluntary guidelines. A further tool to gather information and enable an evaluation
to be carried out can be anonymous surveys of undertakings active in the food chain, such as the
UK grocery adjudicator or the SCI currently undertake on an annual basis. The European
Commission should also directly carry out or commission economic studies aiming at measuring
the impact of the different practices concerned by national rules and voluntary initiatives at
micro- and macro-economic level.

The Commission will closely follow the interaction and complementary effects of the proposed
policy option and the voluntary Supply Chain Initiative.

The impact of the EU’s action in the form of UTP measures as set out in the proposed option in
this impact assessment should be assessed 4 years after entry into force of the adopted
instrument. This should take the form of a European Commission report to the legislator. A non-
exhaustive list of possible monitoring indicators is shown in the table below.

Reduce occurrence of UTPs - Annual survey to - Declared occurrences of each UTP
undertakings concerned by undertakings (share of firms
- Members States declaring and frequency declared, perceived
annual reports costs of UTPs)

- Compliance costs for firms
- Potential effects of trade diversion to the
detriment of protected parties

Contribute to level playing field - Members States - Alignment of application of UTP rules (e.g.
annual reports and number of changes to national rules with a
annual meeting of view to approximate practices)
enforcement - Number of best practices recommendations
authorities adopted

" Eurostat/national " Declared administrative costs for Members
statistics / EU and States
national market, * Relative production and consumer price
prices/ costs changes
observatories

Enable effective redress - Members States - Number of complaints received
annual reports (anonymously or not)

- Eurostat / national = Number of mediation meetings, if applicable
statistics / EU and Number of investigations launched (own
national market, prices initiative or upon request)

/ costs price

: Share of cases resulting in findings of an
observatories

infringement

Table 7: Monitoring and evaluation
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Annex 1
Annex 2
Annex 3
Annex A
Annex B
Annex C
Annex D
Annex E

Annex F

Annex G

Annex H

List of Annexes

Procedural information

Stakeholder consultation

Who is affected by the initiative and how?

Relevant EU documents concerning unfair trading practices

The “fear factor” and different enforcement approaches to unfair trading practices

Unfair trading practices, agriculture and the agro-food sector: quantitative evidence

Table on transposition of Late Payment Directive in Member States in terms of payment terms
Comparison of policy options

Cafaggi and Tamiceli, Overview on “Specific regulations on Unfair Trading Practices in
Member State in the Business-to-Business Retail Supply Chain”, February 2018

Cafaggi and lamiceli, Overview on “Specific regulations on Unfair Trading Practices in
Member State in the Business-to-Business Retail Supply Chain”, February 2018, summary
tables

Chief Economist of DG Competition, European Commission, Economic impact of unfair
trading practices regulations in the food supply chain, 22 January 2018
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A