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1. INTRODUCTION: POLITICAL AND LEGAL CONTEXT

The EU has the task to develop the European area of justice in civil matters based on
principle of mutual trust and mutual recognition of judgements. The area of justice
requires judicial cooperation over the borders. For this purpose, and for the proper
functioning of the internal market, the EU has adopted legislation on cross-border service
of judicial documents' and on cooperation in taking of evidence®. These are crucial
instruments to regulate judicial assistance in civil and commercial matters between the
Member States. Their common purpose is to provide an efficient framework for cross-
border judicial cooperation. They have replaced the earlier international, more
cumbersome system of Hague conventions® between the Member States®.

This legislation on judicial cooperation has a substantial impact on the everyday lives of
EU citizens in their private capacity or business activity. It is applied in judicial
proceeding having cross-border implications; its proper functioning in these concrete
cases 1is indispensable for ensuring access to justice and a fair trial for the parties to the
proceedings (e.g. the lack of proper service of the document initiating proceedings is by
far the most often used ground for refusing the recognition and enforcement of
judgments®). The efficiency of the framework of international judicial assistance has,
therefore, a direct impact on the perception of the citizens involved in such cross-border
disputes on the function of the judiciary and the state of the rule of law in the Member
States.

Smooth cooperation between courts is also a necessary ingredient for the proper
functioning of the internal market. In 2018, there are in the European Union

' Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007
on the service in the Member States of judicial and extrajudicial documents in civil or commercial
matters (service of documents), and repealing Council Regulation (EC) No 1348/2000, OJ L 324,
10.12.2007, pp. 79-120.

2 Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the

Member States in the taking of evidence in civil or commercial matters, OJ L 174, 27.06.2001, pp. 1-

24.

The Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents

in Civil or Commercial Matters and the Convention of 18 March 1970 on the Taking of Evidence

Abroad in Civil or Commercial Matters.

The Regulations apply to all EU countries except Denmark. Denmark has concluded a parallel

agreement on 19 October 2005 with the European Community on the service of judicial and

extrajudicial documents in civil or commercial matters, which extends the provisions of the Regulation
on service of documents and its implementing measures to Denmark. The agreement entered into force

on 1 July 2007.

An evaluation study of national procedural laws and practices in terms of their impact on the free

circulation of judgments and on the equivalence and effectiveness of the procedural protection of

consumers under EU consumer law (carried out by a consortium led by MPI Luxembourg), final
report, June 2017, available at https://publications.europa.cu/en/publication-detail/-

/publication/531ef49a-9768-11¢7-b92d-01aa75ed71al/language-en, pp.60-61. Hereinafter referred to

as the "2017 MPI Study".
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approximately 3.4 million civil and commercial court proceedings with cross-border
implications®. In most of these cases, namely in those where at least one party resides in
another Member State than the one where the proceedings takes place, courts apply the
Regulation on service of documents, often even several times in course of the
proceedings (since often further documents have to be served formally, in addition to the
document instituting the proceedings, such as the decisions closing the proceedings).
Furthermore, the application of the Regulation on service of documents is not restricted
to proceedings before the civil tribunals, because its scope covers also "extra-judicial"
documents, the service of which may arise in various out-of-court proceedings (e.g. in
succession cases before a notary public, or in family law cases before a public authority),
or even in the absence of any underlying judicial proceedings’.

The EU Justice Agenda for 2020 stressed that, in order to enhance mutual trust between
the justice systems of the Member States of the EU, the need to reinforce civil procedural
rights should be examined, for example as regards the taking of evidence.® The aim of
improving the framework of judicial cooperation within the EU is also in line with the
objectives of the Commission set by the Digital Single Market Strategy’: in the context
of e-Government, the Strategy expresses the need for more actions to modernise public
(including judicial) administration, achieve cross-border interoperability and facilitate
easy interaction with citizens.In line with this, the Commission has committed in its work
programme for 2018 to prepare proposals revising the Regulation on taking of evidence
and the Regulation on service of documents.'°

Regulation (EC) No 1393/2007 on the European Parliament and of the Council of 13
November 2007 on the service in the Member States of judicial and extrajudicial
documents in civil and commercial matters (service of documents) and repealing Council
Regulation (EC) No 1348/2000 provides for expeditious channels and clear rules for
transmitting documents from one Member State to another, for purposes of service in the
latter. The Regulation includes certain minimum standards with regard to the protection
of the rights of defence (e.g. Articles 8 and 19), and sets uniform legal conditions for
serving a document by post directly across borders. The Regulation represented a big
step forword to The Hague Convention of 18 March 1970 on the Taking of Evidence
Abroad in Civil or Commercial Matters (the “Hague Convention”). This latter establishes
methods for provision of testimony and documents between a signatory state when
evidence is sought and another signatory state where evidence is located, for use in

These figures reflect the estimates which Deloitte presented in the economic study supporting this
Impact Assessment. Estimates are based on Eurostat, CEPEJ, European Commission, and information
gathered as part of the interviews. The Study (hereinafter referred to as the "economic study") was
contracted to Deloitte, under the contract nr. JUST/2017/JCOO/FW/CIVI/0087 (2017/07), Final
Report of the study is not publsihed yet. hereinafter referred to as the "economic study".

7 See detailed figures in subchapter 2.5.

8 The EU Justice Agenda for 2020 Strengthening Trust, Mobility and Growth within the Union,
COM(2014) 144 final, p. 8.

2 COM(2015) 192 final 0f 6.5.2015, p. 16.

10 Commission Work Programme 2018 — An agenda for a more united, stronger and more democratic
Europe, COM(2017) 650 final of 24.10.2017, Annex II points 10 and 11.
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judicial proceedings in the requesting state. The Convention provides for the taking of
evidence by means of letters of request or diplomatic or consular agents and
commissioners. Evidence is obtained by issuing a letter of Request to the designated
central Authority of the signatory state where the evidence is located. By contrast with
the Hague Convention, Regulation (EC) No 1393/2007 governs judicial cooperation
between the courts of the Member States in the taking of evidence in civil and
commercial matters and it allows the taking of evidence from one member state to
another, without recourse to consular and diplomatic channels. This Regulation enables
thus a simplified route by allowing direct contract between the courts in the member
states.

This Impact Assessment was developed on the basis of the findings of the retrospective
evaluation of Regulation (EC) No 1393/2007, which has been conducted in parallel (back
to back) and which concluded that although the Regulation has achieved its main
objectives to a satisfactory level and continues to be relevant, there are a number of areas
in which significant improvements can be made. The options for such improvements
assessed in this document are based on the findings of the evaluation

It should be noted that this Impact Assessment is closely linked to the Impact Assessment
concerning Council Regulation (EC) 1206/2001 on cooperation between the courts of the
Member States in the taking of evidence in civil or commercial matters. The two
initiatives are closely intertwined to the overall Commission priority of digitalization and
e-Justice and follows the suit of parallel work in the field of criminal justice in order to
create a level playing field in the areas of criminal and civil justice alike. It builds upon
and benefits of already existing EU outputs and legal standards (e-CODEX, eIDAS Reg
etc.). The Commission has recently adopted a proposal providing for a legislative
framework on e-evidence, based on the Council's request in its June 2016 conclusions,
for the Commission to develop a platform with a secure communication channel for
digital exchanges of requests for electronic evidence under the Directive on the European
Investigation Order. This initiative is closely interlinked with e-CODEX, since Member
State experts participating in the development of the platform reached the conclusion,
after considering different options, that the e-CODEX system would be the most suitable
system to be used for such an exchange of electronic evidence.

2. PROBLEM DEFINITION
2.1. The problem tree

The problems, their causes and effects are presented below by means of a problem tree,
which serves to illustrate the problems faced by EU citizens and businesses due to
current limitations or shortcomings in the Regulation, the causes of these problems and
their effects.

The issues identified at the bottom of the so-called ‘problem tree’ are considered to be
the root causes/drivers of the problems that ensue for citizens. Ultimately, the problems
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have effects at the level of overarching EU objectives. The figure should thus be read
from the bottom to the top.

In the following sub-sections, each element of the problem tree is examined in further
detail, starting with the causes/drivers of the problem and the resulting problems for
citizens. It should be noted that the problems identified in this section are those which
were evidenced in the parallel evaluation report on this Regulation. Both the evaluation
and the impact assessment reports are based on data collected for both reports.
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2.2. What are the problem drivers?

As demonstrated in the problem tree, the problems under the Regulation are relatively
few but their causes/drivers are many. Therefore, the causes/drivers are first explained in
detail, after which it is explained how they lead to problems and what are their larger
effects (i.e. based on a reading the problem tree from bottom to top).

2.2.1. Ambiguities concerning the application of the Regulation

The Regulation either neglects certain aspects that are regarded as a priority by
stakeholders or is not sufficiently clear in a number of provisions:

2.2.1.1.Lack of clear information on the channels available for assistance on
locating an addressee

It is clearly stated in Article 1(2) of the Regulation that it does not apply where the
address of the person to be served is not known. As also highlighted in the Commission’s
2016 comparative legal analysis of the relevant laws and practices of the Member States
regarding the service of documents'!, in practice this provision causes significant
problems for transmitting and receiving agencies.

Firstly, it is difficult to establish when an address is known or unknown. For example in
some Member States it is sufficient to address a document to the last known address of
the person to be served (e.g. in France). In some cases, documents are transmitted to
national central bodies or receiving agencies with the expectation that they would assist
in locating the addressee. In fact, Member States have different understandings on who is
responsible for locating the addressee. In about half of the Member States, this
responsibility lies exclusively with the party that wants a document to be served'?, while
in the others, although the party may still be required to specify an address for the
addressee, the court seized, the court officer or the bailiff have a duty to take certain
measures in order to trace the whereabouts of the addressee!”.

Therefore, there are currently different approaches in the Member States on the
assistance provided (outside the Regulation) to applicants in civil and commercial
matters on locating the whereabouts of an addressee or clarifying their address, once this
is proven incorrectly indicated or obsolete. Consequently, the attitudes of the central
bodies or the agencies designated under the Regulation vary in how they react to a
situation where there is a deficiency in the address.'* Such interventions ultimately lead
to delays if no assistance is provided by that Member State. Most of the stakeholders
consulted agreed that the idea of helping to identify whereabouts is satisfactory since the

! http://ec.europa.eu/justice/civil/files/report_service_documents_en.pdf pg. 7.
12 http://ec.europa.eu/justice/civil/files/studies/service_docs_en.pdf, pg. 122.

13 Tbid.

14 See corresponding Evaluation Report by the Commission in Annex 8, p. 22.

11

www.parlament.gv.at



regulation was created in order to initiate proceedings. The need will be to have tools to
identify whereabouts during the proceedings (i.e. bank enforcement order that cannot be
enforced for lack of address). ased on the assessment of the needs of stakeholders, a
mechanism is required to assist the actors concerned in legal proceedings in clarifying an
address in another Member State'”.

2.2.1.2.Unclear definition of extra-judicial documents

Article 1(1) stipulates that the Regulation applies to both judicial and extrajudicial
documents. In the Roda Golf & Beach Resort SL judgement, the CJEU extended the
scope of application of the Regulation to purely private documents (i.e. document which
do not emanate from a public authorities) if their service is needed for the assertion or
safeguarding of rights.'® From this perspective, the definition of extra-judicial documents
is unclear for the majority of stakeholders.!” In fapt, the broad interpretation of the Court
contributed to the ambiguity of this concept, since in a lot of the legal systems there is a
clear distinction between the mail delivery for private reasons and the legal concept of
service of documents, whereby the latter is only conceivable in the context of legal
proceedings.

While this was not found as a problem which would directly affect the daily application
of the Regulation (receiving agencies informed the economic contractor that in most
cases they just comply with the incoming requests for service without strictly reviewing
the nature of the documents to be served). The ambiguity around this concept of
"extrajudicial documents" in the Regulation, the fragmented interpretation of its content
relying on the diverging views of the national procedural laws, is against the stated
intention of the EU legislator to have this notion as an autonomous concept of EU law'8.
Most of the stakeholders (and especially The European Union of Judicial Officers)
consultated suggested that the unclear definition of extra-judiciar documents could lead
to legal uncertainty.

15 See corresponding Evaluation Report in Annex 8, p. 54., or COM(2013) 858 final, p. 7.

16 CJEU 25.06.2009 - C-14/08 - Roda Golf & Beach Resort SL, unalex EU-179

17 More than half of the respondents to the online survey of Deloitte indicated that the meaning of

“extrajudicial documents” under the Regulation was not clear.

18 See CJEU judgment in Case C-14/08, Roda Golf & Beach Resort, paragraphs 49 and 50. Already
anticipating this interpretation the EU legislator deleted from the current version of the Regulation (which
was adopted in 2007) the obligation to draw up a "glossary" with the list of documents which Member
States considered as falling under the "scope" of the Regulation.

12
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2.2.1.3.Unclear elements in the right of the addressee to refuse!® the
acceptance of the document on the basis of is inappropriate language

The unclear aspects of language requirements of documents to be served under the
Regulation are causes of significant difficulties for stakeholders. The assessment of
whether the addressee understands the language of the document generates practical
problems in the absence of clear indicators or guidance in the Regulation?®. The burden of
proof, and therefore the responsibility to present to court all relevant information
indicating the actual language skills of the addressee is usually placed upon the sender
(the adversary to the addressee in the proceedings). This is regarded as complicated in
practice.

12! is also not sufficiently

The requirement to provide information on the right to refusa
clear in the Regulation. This element appears in 20 out of 114 cases analysed on the
Unalex database. In these cases, in general it was an issue before the court that the
information on the right of refusal according to Article 8 of the Regulation had been
misleading or not given. According to some interviewed stakeholders, the annex forms
are not required to accompany the document served if the documents are already
provided in (or translated into) either a language the addressee understands or an official
language of the place of service. This practice is, in fact, contrary to the conclusion of the
CJEU on the issue, which holds that the receiving agency is required, in all
circumstances and without a margin of discretion, to inform the addressee of a document
of his right to refuse to accept that document, by using systematically for that purpose the
standard form set out in Annex II to the Regulation??. This misunderstanding of the CJEU
case-load is due to the fact that Regulation lacks clarity in terms of rights of addresses
who do not understand the official language of the place of service and to the provision
of information to addressees on the right to refusal and where it is clear that the addresses
understand the language of the document. Some of the stakeholders, such as the The
European Union of Judicial Officers and Chamber Européen des Huissiers de Justice
related that there is a lot of reluctance in attaching the Annex II in all the languages.

A well-founded refusal does not render the service of the document invalid, but is
regarded as an error which may be rectified by the subsequent transmission of the
translation of the documents to be served (Article 8(3)). Such a remedy leads to
additional delays which induced an unwanted consequence in practice, since transmitting
agencies in some Member States require or encourage claimants to provide a
“precautionary” translation of the relevant documents from the beginning.?. Such a

19 For ground for refusal, the corresponding cause/driver box is presented under “Acceptance of the doc. is
refused” within Workflow point 5. “Legal proceeding” in the problem tree.
20 See examples for the relevant problems: corresponding Evaluation Report in Annex 8, p. 26.

2! In the problem tree, the corresponding cause/driver box is presented under “Acceptance of the doc. Is
refused” within Workflow point 5. “Legal proceeding”.

22 Judgment in Case In C-519/13, Alpha Bank Cyprus
22017 MPI Study, p. 55.
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practice is difficult to reconcile with the objective of the Regulation to minimize the
instances of cross-border service of documents where translations are actually required.?*

2.2.2. Varying practices relating to costs of the serving documents (leading to both
delays and inequalities in the market)

Article 11 of the Regulation on the costs of the service of documents was inherited from
the preceding Hague Conventions and is based on the respect for diversity of the legal
systems. This solution functions well with different legal traditions, and this aspect is
also relevant in the EU context, since the systems Member States have in place with
respect to the service of documents differ significantly. This difference of the procedural
laws implies that a certain number of Member States charge costs for their services,
whereas the majority of them do not. This tension was somewhat mitigated by the
revision of the Regulation in 2007 obliging Member State using a bailiff system to notify
a flat rate fee in advance, thereby creating transparency in the context of the costs.
Nevertheless, differences still remain significant, including one Member State which asks
for 132 € + VAT for serving a single document. As a repercussion of this situation, there
is a trend, according to which also those States which do not use the "bailiff system"
notify a flat rate fee for their services provided in return under the Regulation.

However, in Member States where judicial officers are not generally involved in the
service of documents (e.g. in Ireland) the burden for compliance with the Regulation is
felt to be higher. This is because the processing and arrangement of serving documents is
not seen as a typical “court” function and additional resources have to be mobilised to
become acquainted with this service and to administer the requests.

The consultation with stakeholders indicated that administrative formalities for
transmitting and receiving agencies are felt to be heavy and quite bureaucratic. This is
because of the rigid use of the long and complex standard forms in the Annex for
communication between the agencies and the heavy reliance on paper-based procedures
and postal service.

2.2.3. Reliance on paper-based means of communication between transmitting and
receiving agencies

The parallel evaluation of the Regulation found that communications between the
designated agencies under the Regulation are overwhelmingly paper-based. This
significantly prolongs the process and hinders the efficient and speedy transmission of
documents under the Regulation. Although the Regulation includes declarations in favour
of the more frequent use of electronic means of communication, as a result of a
continuous reluctance of Member States to accept such communication means, it did not
fulfil its objective to promote in practice the use of the modern communication channels.

24 See in this regard historical context in the corresponding Evaluation Report by the Commission, in
Annex 8.
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The majority of the Member States still relies exclusively on the paper-based
communications: only seven Member States accepted e-mail as eligible means of
communication for all types of interactions with their agencies under the Regulation, but
the evaluation has shown that even in relations where electronic communication would
be an option, they are not preferred in practice.

The findings of the Evaluation Report can be verified by the results of a questionnaire
conducted in the context of the European Judicial Network in civil and commercial
matters, on the legal aspects of electronic service of documents under the Regulation, in
2017%. The analysis of the replies received from 15 Member States has shown that
whereas 88% held that there are no specific obstacles in their domestic procedural law
which would prevent their transmitting agencies from forwarding the documents to be
served under the Regulation through electronic channels, only 38% held it possible
(technically and in legal terms) that their receiving agencies accept another Member
States' electronic documents for purposes of service in their Member State. The replies to
another question gave a blatant proof of the influence of old habits on the issue: when
asked if receiving agencies would transform incoming paper documents into electronic
messages, if those documents could be served electronically to the addressee in
accordance with the law of the Member State addressed, 18% of the respondents
answered that this is not done in practice even if this would be legally possible.

Most of the stakeholders consulted, such as The European Union of Judicial Officers
(UEHJ) the Chamber Européen des Huissiers de Justice and the Council of Bars and Law
Societies of Europe supported the move towards electronic transmission of documents to
be served or evidence, as it will allow rapid management of judicial cooperation

2.2.4. Direct electronic service of a document from MS A to a recipient with physical
residence in MS B is not explicitly allowed or favoured

The evaluation of relevance demonstrates that the Regulation is not well-adapted for
technological developments already existing at the national level. Electronic service of
documents is an emerging method in civil proceedings in the Member States, national
procedural codes are opening up more and more towards this possibility (although the
types of cases and the circle of addressee eligible for this method of service varies
hugely)*. However the Regulation does not mention electronic service as a possible
method for the service of documents in cross-border proceedings, and therefore falls
behind those national systems already including such method. In respect with the direct

25 The results of the EJN questionnaire were presented in the meeting of the EIN (civil) of 30 November

and 1 December 2017, in Tallinn. The results are not published.

26 A good summary of the state of play in 2016 in the Member States can be found in the Study containing
a comparative legal analysis of laws and practices of the Member States on service of document
(launched by the Commission, carried out by a consortium composed of University Firenze, University
Uppsala and DMI, published in November 2016), Available at:
http://ec.europa.cu/justice/civil/files/studies/service _docs en.pdf.,
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electronic service, the Council of Bars and Law Societies of Europe and the European
Union of Judicial Officers raised questions in relation with (i) the certainty of the fact
that the served person takes note of the content, (ii) the date of service of document and
about (iii) the validity of the documents sent and their content.

2.2.5. Insufficient quality of service by post (Article 14) including delays and
insufficient filling out of acknowledgement of receipt

Although service by post is a preferred method of service for the majority of
stakeholders?’, there are still concerns regarding delays as well as the legal uncertainty
when acknowledgments of receipt are not sufficiently completed.

Regarding delays, stakeholders highlighted the uncertainty that accompanies using postal
service with regard to the time it takes to reach the addressee, including considerable
periods being necessary in some Member States. The biggest issue seems to be the
different levels of quality of postal services in the Member States.?® Some interviewees
pointed out that post is unreliable since they do not know if the postal services will
deliver in time or to the right person. The origin of this practical problem lies in the fact
that the Regulation does not harmonize the conditions relating to the eligible recipients in
addition to the addressee (i.e. which other persons under the address can receive the
document if the addressee is not present at the time of the delivery), and does not regulate
the consequences of an unclaimed delivery (i.e. when the document is left uncollected
and is returned to the sender by the postal operator).

Even when delivery of the document is successful through postal services, often there are
issues with the acknowledgement of receipt supplied by the mail carrier and effective
service is not recognised in the court of origin. This is due to the fact that the
acknowledgment of receipt is often not sufficient to prove that service was effective. For
example the date of receipt may not be properly filled in or the signature is illegible or
not supplied. In addition, some interviewees highlighted the fact that it is unclear whether
digital versions of acknowledgment are regarded as “equivalent” to original versions.
Some of the stakeholders consulted (the European Union of Judicial Officers and the
Hague Conference on Private International Law) suggested that that it would be
advisable to have an EU label envelope.

27 In the online public consultation, with regard to the question on the preference of the traditional (judicial
assistance) channel of transmission to the direct methods of service (service by post, or direct service)
almost half of those who expressed an opinion preferred the use of the direct methods (47%). This
finding can be corroborated by the results of the Study on the application on the application of Regulation
(EC) No 1393/2007 on the service of judicial and extrajudicial documents in civil and commercial
matters, launched by the Commission and prepared by MainStrat, final report July 2012: 48.6% of the
interviewees of this latter study admitted a very frequent use of postal service, 19.4% of which declared a
preference to the traditional method through transmitting and receiving agencies. See reference in
footnote 7, p. 181 of the Study. Deloitte estimated in its economic study, based on its own research and
data collection, that the proportion of the use of the postal service method amounts to 55% of all
instances where the Regulation is applied (2018 Deloitte economic study, p. 33).

28 This issue has appeared in 19 out of 114 cases analysed on the Unalex database.
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2.2.6. Use of direct service (Article 15) is restricted or inaccessible

Article 15 of the Regulation allows that any person interested in legal proceedings in one
Member State (Member State of origin) may request directly a judicial officer (bailiff),
official or other competent person in another Member State (Member State addressed) to
serve a document there. The availability of this method of service in the Regulation is
limited in two senses: first, only persons involved ("interested in") a legal proceeding
may apply this way of service, consequently transmitting agencies are not permitted to
exploit this possibility. Second, this may be applied only in those Member States where
the domestic law permits the service of the document through judicial officers or other
competent professionals. Direct service is regarded as an efficient method of service
among stakeholders. However, the use of the method is not available in all Member
States, restricting the access of some applicants to a rapid and direct mean of serving
documents. In addition, confusion is generated when Member States accept the direct
service of documents domestically but restrict its application for cross-border service.
The consultation with the stakeholders also indicated that Article 15 of the Regulation is
a very effective tool and that extending its scope of application will mean a great step
forward. Moreover, the group of experts suggested that Member States should leave open
all the methods available under national law and should provide at least one person who
can provide service under national law according to Article 15 of the Regulation.

2.2.7. Use of fictitious or alternative methods of service at national law is preferred to
the Regulation

This problem driver is generated by the vague precondition of the Regulation
determining the scope of application, according to which it should apply only when a
document has to be transmitted from one Member State to another. This precondition
enables courts to keep the service of a document in a "domestic" context and to use
national methods of substituted or fictitious® service of documents also in cases where
the addressee has his/her residence or seat in another Member State. This constitutes a
clear disadvantage for foreign addressees, since when the Regulation is not used, the
uniform standards therein protecting the rights of the defence (such as Art. 8 or Art. 19)
do not apply. The frequency of this problem can be demonstrated by the fact that in total
19 out of 114 cases analysed on the Unalex database involve considering service valid in

29 "Fictitious/notional method of service of documents" is, where the legislator does not want to inform the

party anymore, but just to ensure that there is an act considered as formal service so that the
proceedings may be continued ("publication on the court board", placing the doc. to be served to the
case file). It is almost certainty that the defendant does not get the information.
"Substituted/alternative method of service of documents" is, where the document is not delivered on the
addressee in person, but to another person/place, from where you can presume that the document will
reach him/her (giving the document to an adult member in the same apartment, or to the employer of
the addressee; placing it in a mailbox belonging to the addressee; delivering to a place which is owned
by the addressee etc.). In these situations there is a probability that the defendant will be informed in the
end.
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Member State A by the use of fictitious or alternative methods, irrespective of whether
the defendant in Member State B was informed.

In general, interviews with stakeholders found that fictitious service is quite common in
cross-border proceedings. Nevertheless the lack of guidance of the Regulation on the use
at domestic level of fictitious and substituted service on addressees with a residence or
seat in another Member State causes uncertainty and fragmentation concerning the rights
of parties in the Member State. In this sense, the group of experts suggested that more
streamline rules are necessary with regard to the persons that can be substituted and
proposed to codify Henderson Case®”.

This divergence of approaches in practice remained even after the conclusions of the
CJEU made on the scope of the Regulation in the Alder Case, which underlined that
whenever the addressee has his/her residence or seat in another Member State, the
Regulation should apply and the service of the document on him/her shall be attempted
through the channels of the Regulation’'. There is evidence, that this conclusion of the
Court is not followed and that there is a tendency of national courts to prefer "domestic"
methods of service of documents even in cases where they are aware of the foreign
residence of the addressee.

2.2.8. Insufficient protection of the defendant against the effects of default judgments

Interviews in the fieldwork Member States found that default judgments are quite
common in cases falling under the Regulation. According to Article 19(1) of the
Regulation courts are limited by various requirements in passing default judgments
against defendants on whom the document instituting the proceedings has had to be
transmitted to another Member State. Irrespective of this, the interests of the defence are
not in all instances properly protected, since Article 19(2) of the Regulation allows, for
reasons of procedural economy, a continuation of the proceedings even if the court could
not establish that the foreign defendant was actually informed.

The consultation with stakeholders showed that the means of communication within the
EU are different and therefore is difficult to assess when the judgements become
definitive.The 2017 MPI Study found that the court of origin will often not be able to
establish whether or not service in another Member State has been effected on the
defendant or whether the defendant has at least received the relevant document because a

39 Judgement of 2 March 2017 in Case C-354/15, Henderson, ECLI:EU:C:2017:157. According to the
Court, Regulation No 1393/2007 must be interpreted as meaning that postal service of a document
instituting proceedings is valid, even ifi— ‘The document to be served has not been delivered to its
addressee in person, provided that it has been served on an adult person who is inside the habitual
residence of that person and is either a member of his family or an employee in his service.’

31 Judgment of 19 December 2012 in Case C-325/11 Alder, ECLI:EU:C:2012:824. According to the Court,
the only exceptions from the application of the Regulation in these cases are: if the address of the
addressee is not known or if the addressee has an authorized representative in the Member State of origin.
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court will often not be in a position to investigate the details of the service process in
another Member State.’?> Furthermore, the Study concludes that the reservation, which
allows for the continuation of the proceedings after six months have elapsed and has been
notified by more than half of the Member States, does result in fictitious service on the
defendant. That will not only undermine the defendant’s protection but it is also contrary
to the idea of mutual trust.*

Another weakness in the protection of the right of the defence is detected in the uneven
level and lack of transparency of the available legal remedies after a default judgment has
been issued. Article 19(4) of the Regulation provides a special, autonomous provision
according to which the judge can relieve the defendant from the effects of the expiry of
the time limit for ordinary appeal in cases of error of service of the document instituting
the proceedings. The problem with this autonomous extraordinary relief is that its
accessibility may be limited in time by the Member States (a majority of them
communicated to the Commission that they will not entertain a request for the relief once
one year has passed from the issuance of the default judgment). Another problem of this
autonomous extraordinary relief is its relationship to further extraordinary reliefs in
national law.

2.2.9. Information on the e-Justice portal not up-to-date or easy to find

Despite the usefulness of the information contained on the e-Justice portal regarding the
service of documents,** it was found that information regarding the application of the
Regulation, the contact details of agencies and central bodies and the national laws and
practices on service of documents is often not up-to-date or easy to find. This generates
uncertainty for the stakeholders involved and can add additional delays to the process of
serving a document where e.g. information is relied upon and subsequently found to be
incorrect. In the dedicated meetings with the Member States, some of them conveyed that
there in an advantage in making it easier to search existing registers, including via the e-
Justice Portal: UK, Netherlands, Cyprus, Austria, Germany, Portugal and Romania.

2.2.10. Non-compliance of receiving agencies with the timeframes set out in the
Regulation

It is broadly recognised that the timeframes for the communication between transmitting
and receiving agencies (i.e. sending the acknowledgement of receipt within 7 days,
serving the document with 30 days etc.) are not respected. The non-compliance with the
timeframes leads to uncertainty and delays for the parties involved. As shown in the
corresponding Evaluation Report, difficulties in meeting the time limits in the Regulation

322017 MPI Study, p. 170.

332017 MPI Study, p. 171.

3% According to 68% of respondents to the public consultation, the relevant pages of the European e-Justice
Portal properly inform the parties to a proceeding or the recipients of judicial documents about their
rights and obligations related to the cross-border service of documents.
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by the designated agencies are directly connected with the problem driver relating to the
reluctance to use modern means of communication for interactions between the
agencies™®.

2.3. What are the problems for citizens, businesses and public administrations

The difficulties/causes identified in the previous section lead to concrete problems for
citizens, businesses and Member States. There are four main problems.

2.3.1. Delays, undue costs and confusion for citizens and business

Delays and undue costs are caused for citizens and business by all difficulties/causes.
There is also a strong interplay between delays and costs, for example confusion
generated by the uncertainties in the Regulation (e.g. efforts to clarify an address or to
find the proper interpretation of an ambiguous provision) leads to delays in the process
and ultimately undue costs for such delays.

2.3.2. Undue costs for Member States (Public administrations and justice systems)

Member State’s central bodies and relevant authorities experience undue costs under the
Regulation in terms of resources (i.e. staff costs, administrative costs) spent on dealing
with requests and decisions under the Regulation. These undue costs are driven by
uncertainties concerning the application of the Regulation.

Undue costs are also strongly driven by the reliance of transmitting and receiving
agencies on paper based means of communication.

2.3.3. Shortcomings in protection of procedural rights

Shortcomings in the protection of procedural rights are closely linked with the use of
fictitious or alternative methods of service where the addressee is not in real terms
informed of the existence of the document.

In addition, the unclear elements in the right of the addressee to refuse the acceptance of
the document on the basis of its inappropriate language also contributes to the problem of
protection of rights for both the applicant and the addressee. As the grounds for refusal
may be determined on a test of the addressee’s understanding of the language, which
protects the addressee, this refusal method may also be abused, which leads to
unnecessary delays in the procedure and denial of the procedural rights of the applicant.

Insufficient protection of the Regulation against default judgments feeds also in to this
problem.

Similarly, the non-compliance of receiving agencies with the timeframes set out in the
Regulation can affect the procedural rights of the parties as well as the insufficient
consideration for substituted/alternative service methods.

35 Evaluation Report p. 29.
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2.3.4. Legal uncertainty

Without a doubt, ambiguities concerning the application of the Regulation lead to legal
uncertainty. In addition, legal uncertainty under the Regulation is connected to the
preference of fictitious or alternative methods of service at national level to the use of the
Regulation as this directly affects the scope of application of the Regulation.

The insufficient quality of service by post is also a main driver of legal uncertainty. First,
the acknowledgement of receipts (return slips) filled in an inappropriate way, may not
prove in a legally appreciable way that service have been effected. Second, the silence of
the Regulation on the eligible substituting recipients or on the consequences of an
unclaimed delivery adds to the uncertainty of the result of the assessment of the delivery.

Further, legal uncertainty may also derive from the fact that in some Member States the
use of direct service is restricted/inaccessible, despite it being allowed domestically — as
lawyers or transmitting agencies may rely on this method of service being acceptable
though it is not.

2.4. Effects at the level of wider EU policy

As shown in the Problem Tree figure (see Figure 1), the causes and problems identified
and explained in the previous section have wider effects, influencing general EU policy
objectives. The following effects have been identified:

e The smooth functioning of the internal market is not properly ensured

e Administration of justice is not efficient

e Fundamental rights are not sufficiently safeguarded

The following subsections present the assessment of these effects.
2.4.1. The smooth functioning of the Internal Market

Some of the problems previously described hinder the functioning of the Internal Market,
which is manifested by:

e Costly and time-consuming procedures are a barrier to cross-border business;
e The development of the digital economy is hampered.

First, both citizens and businesses should be able to not only make use of the advantages
of the Internal Market (i.e. an undisturbed flow of cross-border procedure), but also to
solve any disputes that may arise in this context, regardless of the Member State
concerned. Nevertheless, some concrete problems arising from the application of the
Regulation are preventing the Internal Market from providing such benefits.

The delays and undue costs and confusion created by the ambiguities concerning the
application in the Regulation constitute a significant barrier for businesses and citizens.
Businesses should be able to operate and solve any issue they face with their counterparts
in any of the EU Member States. The lack of a smooth facilitation of the Internal Market
by the Regulation may constitute a deterrent for citizens and businesses in getting
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involved in cross-border transactions in the future as they might prefer to avoid
administrative hassle, delays and involved costs.

Second, a proper functioning of the Internal Market should entail the development of the
digital economy. However, as described in the previous section, transmitting and
receiving agencies still strongly rely on paper based means to communicate and cross-
border electronic service of documents is practically not possible under the Regulation.
Yet, paper-based communication entails delays and costs for public administrations,
justice systems, and citizens/businesses alike. The development of digital economy is
therefore hampered in this case.

2.4.2. Administration of justice

Public administrations as well as justice systems are facing several issues when
implementing this Regulation which hampers their efficiency. As previously explained,
they are facing undue costs in terms of resources (i.e. staff costs, administrative costs)
spent on dealing with requests and decisions under the Regulation. These undue costs are
driven by ambiguities in the Regulation and by the reliance of transmitting and receiving
agencies on paper based means of communication.

In addition, the legal uncertainty arising from the ambiguities in the Regulation (e.g.
relating to the quality of service by post) together with the shortcomings in the protection
of procedural rights also indicate that the administration of justice fails to be as efficient
as it should be.

2.4.3. Fundamental rights

Article 47 of the EU Charter of Fundamental Rights, stipulates that “Everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial
tribunal previously established by law”¢. The access to justice is broader, and entails®’:
effective emedies, access to court, fair trial, redress, judicial protection and due process.

All these rights are at stake when the procedural rights of the parties are not duly
respected in cross-border proceedings. It was found in the parallel evaluation exercise
that the fundamental rights of a party to a cross-border proceeding may be at risk with
regard to two main issues:

e Service of documents in a language not understood by the addressee (or conversely
an abuse of this right).

¢ Insufficient level of protection of the defendant against default judgments in case
he/she was not properly served with the document instituting the proceedings.

The policy package addresses these shortcomings. Firstly, the policy package would
contribute to more clarity and predictability of the procedure revolving around the right

3 Article 47 EU Charter of Fundamental Rights, http:/fra.curopa.cu/en/charterpedia/article/48-
presumption-innocence-and-right-defence
37FRA, Access to justice in Europe: an overview of challenges and opportunities, March 2011,
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of refusal of addressees and a better protection of their procedural rights. In addition, the
proposal will state the criteria to assess the language skills of the addressee. Such
amendment would further protect addressees ensuring they understand the content of the
document they have been served on the one hand, and would safeguard the non-abuse of
the right of refusal, thus equally protecting the plaintiff’s rights on the other hand.

As regard the protection of the defendant against default judgements, it should be noted
that Article 19 of the Regulation contains provisions on the consequences of a defendant
not entering an appearance. The provision limits the possibility for the court to give
judgment against a defendant who has not appeared and who was to be served abroad.
Paragraph 4 enables the judge to free the defendant from the effects of the expiry of the
time for appeal against a default judgment. This provision thus provides a safeguard to
make sure that the defendant’s procedural rights have been taken into account. It is
complemented by the possibility to refuse recognition of a judgment on the ground that
the defendant was not served with the document which instituted the proceedings or an
equivalent document correctly, as stipulated in the Brussels Ia Regulation (Art. 45(1)(b)).
The policy package will add more clarity concerning the due diligence to be carried out
before issuing default judgements by obliging courts to send altert messages through all
means of communication which are reasonably likely to be accessible (i.e. email address,
social media etc).

The possibilities created by the e-CODEX electronic system would have a positive
impact on the ability to exercise the right to an effective judicial remedy, and are
therefore in conformity with Article 47 of the Charter of Fundamental Rights since
electronic communication and document transmission enhances and reduces the time of
the court proceedings. Stakeholders have pointed out that Article 47 also guarantees the
right to an impartial and independent tribunal, and that in order be in conformity with
that Article, future governance and coordination of e-CODEX and e-CODEX-related
activities need to ensure that the system does not interfere with the functioning of the
judiciary is guaranteed®®.Moreover, the electronic method of service together with the
proposed ‘digital by default’ principle is expected to not only have a positive effect on
access to justice, but also contribute to faster proceedings. Furthermore, it reduces costs
or failures of service of documents experienced otherwise, where an inefficient method to
effect service would have been chosen due to a lack of options under the baseline
scenario.Likewise, the clarification provided by the proposal on the definitions and
concepts would reduce legal uncertainty and speed up procedures under the Regulation in
practice.

Next under the baseline scenario, the protection of personal data is not considered to be
affected by the current Regulation. External factors influencing data protection and
privacy are the General Data Protection Regulation (GDPR) and the growing threats to
cybersecurity (also affecting public authorities). After entering into force in May 2018,

38 https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2017-3600084/feedback/F2268 _en
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the GDPR is expected to increase awareness on the issue, prompt actions to ensure
security and integrity of databases and swift reactions to breaches of privacy in the
judiciary. However, data protection in the judiciary will continue to be largely
determined by national decisions and the integrity of postal services or the
agencies/authorities involved in the process of cross-border service under the Regulation.
At the same time, the incidence of attempted attacks on public IT infrastructure is
expected to increase until 2030. This will also affect the judiciary in the Member States,
depending on the proliferation of electronic communication, court IT systems and the
interconnectedness with other IT systems or databases. Lastly, the wide variety of
potential uses for social media corresponds to an equally broad range of legal issues
relating to these communication channels. However, it should be noticed that documents
will not be sent via social media, but these networks will be only used to sent information
notice.

2.5. How will the problem evolve?

With regard to the timeframe 2018-2030, the main findings of the quantification exercise
are as follows:

e Number of legal proceedings in which the Regulation is expected to be applied:

o In year 2018, it can be expected that there are up to 3 255 070 legal
proceedings across all EU Member States in which the Regulation will be
applied;

o Until 2030, this number is expected to increase up to 4 164 734 per annum
(i.e. +24%)*

For service through postal services, cases are expected to increase from 1.9 million to 2.4
million between 2018 and 2030. For service through transmitting and receiving agencies,
the number is expected to increase from around 1 million to 1.3 million over this time
span. Regarding direct service, the number is expected to increase from 445 431 in 2018
to 569 911 in 2030. Finally, for service through diplomatic channels, the number is
expected to increase from 68 528 in 2018 to 87 679 in 2030.

The increase in the number of proceedings, where the Regulation will be applied, would
generally amplify the existing problems, without any appropriate intervention. In
particular, the continued reliance on paper based means of communication and
transmission of documents would increase the gap between the output efficiency of the
judicial assistance procedures of the Regulation and the demands and needs of EU
citizens in a more digitalized world. Where society and governance is more and more

39 These figures reflect the estimates which Deloitte presented in the economic study, based on Eurostat,
CEPEJ, European Commission, and information gathered as part of the interviews. The estimates of
Deloitte are decreased by 5% which include the approximate number of administrative proceedings (i.e.
legal proceedings between a public authority and a business or citizen)m which types of cases are
excluded from the scope of the Regulation
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digitalised, a system of cross-border service of documents, which is not following this
trend but continue to be based on paper, will hamper the general governance of justice®.

3. WHY SHOULD THE EU ACT?
3.1. Legal basis

The legal basis is Article 81 TFEU (judicial cooperation in civil matters having cross-
border implications). The broad mandate of Article 81 aims at creating an integrated
system of circulation of judgments and other documents from one Member State to
another. Subparagraphs (b) and (d) of paragraph (2) of this Article grants the EU the
power to adopt measures, particularly when necessary for the proper functioning of the
internal market, aimed at ensuring the cross-border service of judicial and extrajudicial
documents and the cooperation in taking of evidence.

3.2.  Subsidiarity

The aim of the policy area concerning judicial cooperation in civil matters has been
always be to establish a genuine area of freedom, security and justicewhere judicial
decisions circulate and legal situations acquired under one legal system are
acknowledged within the EU across borders without unnecessary obstacles. This
approach is based on the conviction that without a genuine judicial area the underlying
freedoms of the single market cannot be fully exploited. Some of the other EU
instruments enacted under judicial cooperation in civil matters, however, prevent the
circulation (either the recognition or enforcement) of judgments when at the origin of the
proceedings there was a defect in service of process, such that the defendant did not
receive proper notice of the existence of proceedings.*!

The problems to be tackled by the initiative arise in cross-border judicial proceedings
which by definition transcend the reach of national legal systems and stem either from
the insufficient level of cooperation between the authorities and officers of the Member
States, or from the lack of interoperability and coherence of the existing domestic
systems and legal environment. Rules in the area of private international law are laid
down in Regulations because that is the only way to ensure the desired uniformity of
rules. While nothing prevents Member States in principle from digitalising the way they
communicate, past experience and the projection of what will happen without EU action
shows that progress be very slow and that even where Member States take action, inter-

40 More details on the possible effects of an unchanged scenario can be read in chapter 7.1 assessing the
impacts of the status quo.

41 See, e.g., Art. 34(2) of the old Brussels | Regulation (44/2001) and Art. 45(1)(b) of the Brussels | Regulation as recast.

25

www.parlament.gv.at



operability cannot be ensured without a framework under EU law. The objective of the
proposal cannot be sufficiently accomplished by the Member States themselves and can
therefore be only achieved at Union level. At a time when exequatur procedures are
being gradually abolished, thus removing preventive verification of proper service before
enforcement, the need to ensure that the defendant received actual notice is even more
important. The EU added value lies in further improving the efficiency and speed of
judicial procedures, by simplifying and accelerating the cooperation mechanisms with
regard to the taking of evidence and thus improving the administration of justice in cases
with cross-border implications.

4. OBJECTIVES: WHAT IS TO BE ACHIEVED?

The policy objectives set out the political priorities and aims for action in the relevant
field. They are an essential step of every impact assessment, including because they
support the creation of a logical link between the identified problems and the solutions
considered.

Policy objectives are normally identified at the following levels:
e Operational objectives concern deliverables or objectives of actions;
e Specific objectives relate to the specific domain and set out what the
Commission wants to achieve with the intervention in detail; and

¢ General objectives refer to Treaty-based goals and constitute a link with the
existing policy setting.

The following figure presents the policy objectives.
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4.1. General objectives

The general objective of the initiative is to ensure proper administration of justice in
cases with cross-border implications, thereby contributing to a better functioning of the
Internal Market and reducing unnecessary costs whilst at the same time safeguarding
fundamental rights (e.g. rights of the defence).

4.2.  Specific objectives

The specific objectives are to further improve the efficiency and speed of judicial
proceedings, in a way which maintains or improves the existing level of access to justice
and the protection of the rights of the defence in cross-border proceedings. This could be
achieved through promotion of faster and direct means of digital communication,
like e-Codex.The intervention should also reduce the burdens for citizens and businesses
involved in cross-border proceedings resulting from undue costs and delays, and reduce
the level of legal uncertainty identified in course of the evaluation of the Regulation.

4.3.  Operational objectives

The operational objectives ensure that all appropriate means are used to warrant a direct
and rapid transmission of documents. In particular, this will include the determination of
clear conditions under which the electronic delivery of a document to the user account of
an addressee in another Member State would be considered as valid under the
Regulation.

In addition, the intervention should ensure that the direct methods of service of
documents), become more attractive, efficient and broader. As for the service by post,
benefit can be expected from greater certainty and reliability in terms of service by post
(with the use of a specific return slip). In respect with Article 15 (‘direct service’), its
application will be considerably enhanced by englarging the access of parties involved in
a cross-border proceeding to services that are available in the Member States.

Lastly, the intervention will reduce the instances where addressees are refusing the
acceptance of the document due to the inappropriate language, by clarifying that Annex
II of the Regulation should be attached in all cases, even where the document is in the
language of the MS of the addressee or if there is a clear indication that he understands
the language of the document and to include clear information on the legal consequences
of the refusal for the recipient in the Annex.
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5.  WHAT ARE THE AVAILABLE POLICY OPTIONS?

For each driver, a range of options from non-legislative to different levels of ambition of
legislation has been identified. They are shown in the table below.
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6. WHAT ARE THE IMPACTS OF THE POLICY OPTIONS?

This chapter presents the assessment of impacts of the individual options. It starts with an
assessment of the options proposed for all high-priority issues. The preferred options are
then combined into a “Preferred PolicyMeasure”, which is assessed against the baseline
scenario (Option 0).

This section includes the assessment of the options proposed for all problems identified
in the problem assessment. The different options are assessed using the following
common assessment criteria:

Assessment Criteria for assessment of the options

Effectiveness (i.c. extent | e Potential of the options to achieve the key policy
to which the options objectives, in particular:
a(gc.ires_s the policy o To reduce legal uncertainty
objectives) o To further improve the efficiency and speed of judicial
proceedings
o To improve access to justice and the protection of the
procedural rights of parties to the proceedings
o To reduce the burden from undue costs and delays for
citizens and businesses involved in cross-border
proceedings.
Efficiency (i.e. cost- e Main cost factors for various (public and private)
benefit balance) stakeholders
e Main benefits for various stakeholders
Proportionality (i.e. e Assessment of whether the option goes further than what
extent to which the 1s needed, based on:
options are in line with o Scope of the option
what is needed to achieve .
. . o Type of instrument proposed (e.g. hard law vs. soft
the policy objectives)
measures)

The assessment tables, organised per problem to be addressed, are presented in Annex 5.

As a consequence of this "high-level" assessment, for all specific problems we retain one
option which received the highest ranking among the others addressing the same
problem. The combination of these retained options will compose the preferred "Policy
Package", for which a detailed assessment (including a cost-benefit analysis, and analysis
of various other impacts) will be carried out, in line with the Better Regulation
Guidelines of the Commission.

The results of the assessment of the Preferred Policy Package can be summarised as

follows:
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Problems

Option

1. Lack of clear
information on the
channels (if any)
that are available
within each
Member State for
assistance on:
locating an
addressee,
clarifying an
address

1.2 Member States will be obliged to facilitate address enquiries through (at
least) one of the following alternatives tools:

a) providing judicial assistance upon request of courts/transmitting agencies
from other Member States;

b) accepting requests from individuals to national domicile registers which
are transmitted through the e-justice portal;

¢) providing detailed information (with appropriate hyperlinks) on available
tools in the territory of the Member State.

2. Unclear
definition of extra-
judicial documents

2.2.1 Codify the CJEU case law by specifying in the Regulation that its
application is not restricted to documents which emanate from a public or
judicial authority (for instance a public notary), but includes also private
documents if formal service is required in order to prove or protect rights of
the claimant.

3. Unclear elements
in the right of the
addressee to refuse
the acceptance of
the document on
the basis of is
inappropriate
language

3.2.1 Amend provisions in the Regulation to clarify that:

e information on the right to refuse should always be provided,
regardless of the language of the documents to be served, by the
competent agency, diplomatic or consular agent, or the authority or
person serving the document by postal service, through the standard
form in Annex II of the Regulation (CJEU case-law).

e improvement of the content of the information note contained in
Annex II of the Regulation (clearer messages to the recipient on the
legal consequence of the refusal)

e inclusion of indicators (non-exhaustive examples) in a recital helping
the assessment of the language skill of the addressee in case of refusal
by the forum court..

4. Insufficient
protection of the
defendant against
the effects of
default judgments
(Art. 19)

4.2.1(a) If service fails or the physical address is not known, oblige agencies
and central bodies to send alert messages through all means of
communication which are known and reasonably likely to be accessible
exclusively to the addressee, including e-mail addresses and social media
accounts through private communications.

4.2.1(b) Introduce uniform time period of 2 or 3 years for the availability of
the extraordinary review in Art. 19(4) to set aside a default judgment

+
4.2.2 Extraordinary reliefs in national law for restitutio in intregrum against
default judgments may not be applied for purposes of cross-border
recognition and enforcement of the default judgment after the expiry of the 2
year period in 19(4) (codification of the Lebek ruling

5. Use of fictitious
or alternative
methods of service
at national law is
preferred to the
Regulation

5.2.2 Codify that the use of fictitious methods are allowed against foreign
parties, who, despite the invitation of the court seised, do not appoint
representatives for purposes of service in the MS of the proceedings

+

5.2.3 Transfer the content of recital § to the normative rules

+

5.2.4 Set the principle with regard to the use of fictitious and "alternative"

38

www.parlament.gv.at




Problems

Option

(substituting) domestic service methods: as a default rule, service should be
attempted through the ways of the Regulation, if the addressee has its
seat/residence in another MS.

6. Varying
practices relating
to costs of serving
documents (leading
to both delays and
inequalities in the
market

6.1 Provision of information on the e-Justice portal on the approach to costs
in the Member States i.e.:

Clarifying whether a Member State charges for service by receiving agency
Clarifying whether such payment is to be pre-paid and which means of
payment are accepted

7. Reliance on
paper-based means
of communication
between
transmitting &
receiving agencies

7.2.2 Oblige Member States that all agencies and central bodies under the
Regulation use, as a default, for purpose of communication and exchange
of documents between each other a secure electronic channel (e-CODEX)

8. Direct electronic
service of a
document from MS
A to recipient with
physical residence
in MS B is not
explicitly allowed
or favoured

8.2.1 Introduce cross-border electronic service as an accepted method of
service under the Regulation, provided that this complies with some
uniformly defined conditions:

a) the document is transmitted electronically to an end-user who is a client
of a qualified Electronic Registered Delivery Service (ERDS)
(according to the standards of eIDAS Regulation*’), OR

b) the document is sent to another electronic mailbox or user account, if
there is an express consent by the recipient in the individual case to use
this account for purposes of serving on him/her.

9. Insufficient
quality of service
by post (Art 14)
including via
security risks,
delays and
insufficient filling
out of

9.2.2 (a) Clarify in a recital the uniform standard character of the existing
conditions in Article 14 to postal service

+

9.2.2 (b) Introduce a specific uniform international return slip
(acknowledgement of receipt) through which documents under the
Regulation are served by post

_|._

9.2.3 (a) Create a uniform list of eligible alternative ("substituting")

acknowledgement methods of service, once the document has to be served to another Member

of receipt State and
9.2.3 (b) Fine tune/upgrade the standard form in the Annex on the service
of the document, so that it reflects in more detail the eligible alternative
methods

10. Use of direct 10.2.2 Extend the scope of application of Article 15 so that also so that also

service (Article 15)
is restricted or
inaccessible

transmitting agencies (bodies, legal persons and bailiffs) of the MS of
origin may apply for it

+

10.2.3 Oblige all Member States to ensure that foreign persons interested in
legal proceedings may directly turn to competent persons or officials in

47 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions in the internal market.
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Problems Option

their territory with a request to serve a document.

11. Non- 11.2.2 Introduce a “digital-by-default” principle obliging Member States’
compliance of agencies and authorities to use, as a rule, electronic means of
receiving agencies communications for their interactions with each other.

with the timeframe
set out in the
Regulation

7. COMBINED EFFECTS OF THE PREFERRED OPTION AS A PACKAGE

As a next step, first the baseline scenario and then the preferred policy package are
assessed in relation to the following five criteria:

o Effectiveness;

e Efficiency;

e Coherence;

e Impacts on diversity, non-discrimination and the protection of personal data;
e Environmental impacts.

7.1. Baseline scenario

Before the Regulation and its predecessor (Regulation (EC) 1348/2000) entered into
force, the cross-border service of judicial and extrajudicial documents in civil and
commercial matters was regulated by a various set of international conventions or
bilateral mutual agreements between the Member States. There were two major global
conventions elaborated in the Hague Conference on Private International Law, at least
one of which each Member State was a party to, but these global conventions allowed for
the use of bilateral agreements or arrangements if these further facilitated the cross-
border service of documents. Consequently, there was a hugely fragmented legal
landscape as to the applicable legal basis.

The legal sources in place before the Regulation (EC) 1348/2000 provided for a
cumbersome and slow transmission and service of the documents. Mainly based on the
traditional diplomatic or consular channels, or as the 1965 Hague Convention on the
intervention of Central Authorities, they included several intermediary steps until the
document reached the local authority (court or judicial officer) in the State addressed,
who was responsible for the actual service of the document to the addressee. The average
timeline for serving a single document was between 6 and 9 months, which was visibly
reduced with the introduction of the EU Regulation (2 months on average). e-CODEX
has the potential to become the main digital solution for cross-border cooperation
between judicial authorities and cross-border judicial procedures in the European Union

Another feature of the baseline scenario was the high costs of the cross-border service,
since the previous legal sources of the international law always required the translation of
the documents to be served in the official language of the Member State addressed for a
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formal delivery of the document. The EU Regulation constituted a paradigm shift in this
regard, since here the translation of the document is not an inevitable precondition of the
service of the document, but an element for the protection of the rights of the defence,
which becomes only necessary, if the original language of the documents is not
understandable to the addressee.

The baseline scenario is assessed in relation to these five criteria and afterwards the
policy package. The detailed assessment is to be found in Annex 6.

The results of the assessment can be  summarised as  follows:

Assessment
Criteria

Rating Summary

Effectiveness 0 The status quo is not highly effective at meeting the policy objectives.
Although the Regulation would continue to have a limited positive
effect on the efficiency and speed of judicial proceedings, delays based
on uncertainties and practical challenges would persist. A major impact
on the effectiveness of the Regulation going forward is the continued
reliance on paper based means of communication and transmission of
documents. In addition, cross-border proceedings are expected to grow
up until 2030 and thus the application of the Service Regulation will
become more common. Therefore, current legal uncertainties may
become more widespread with the current issues on the access to justice
not fully alleviated

Efficiency 0 The efficiency of the status quo is limited. Although the assessment of
efficiency in the evaluation did not indicate that the costs currently
outweigh the benefits, going forward the current process of serving
documents may become more cumbersome or incompatible with more
modern processes at the domestic level, leading to more inefficiencies.

Delays and costs are expected to remain at an equal level per case but
increase at an overall level in line with the overall increase of cases.
Postal services and process services are expected to generate additional
revenue also because of the increase in cases.

Coherence 0 In the baseline scenario, the overall internal and external coherence of
the Regulation is expected to be ensured to a certain extent with both
national and EU measures. Digitisation is a crucial trend that will
challenge the coherence of the Regulation with other EU instruments

and policies.
Impacts on 0 The baseline scenario is expected to ensure the access to justice and the
fundamental procedural rights. Nevertheless, some difficulties and confusions will
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rights still remain hampering the rights of the parties. In addition, the
protection of personal data is not considered to be affected by the
current Regulation.

Environmental In the baseline scenario, the environmental impacts of the Regulation

impacts are expected to increase due to the increasing number of cross-border

proceedings, the service of document via the service methods foreseen
in its provisions, and the paper-based communications between the
designated authorities.

Overall rating

Under the baseline scenario, the problems identified in the problem

and conclusion assessment, including in relation to costs and delays, would likely

continue.

7.2.  Policy package

Next, the policy package is first assessed in relation to the five criteria.
The detailed assessment is to be found in Annex 7.

At this place, the presentation of the assessment will restrict only to the major relevant
points, after which a summary of the assessment will be outlined in a table.

7.2.1. Use of e-CODEX for communications and document exchanges between the
designated agencies and central authorities

The ideas of this option envisages that in the future, if possible, all interactions between
the agencies and central bodies designated under the Regulation should be carried out
electronically, through the e-CODEX (which uses the CEF e-Delivery building block,
which is generally promoted by the EU in pan-European IT solutions). Using this
channel “as a default” means in this context, that the legislator may consider some
justified exceptions from this rule, but any such exceptions must be defined narrowly and
exhaustively. Two possible exceptions may be considered. One situation is, when the
document instituting the proceedings contains voluminous annexes of documentation
pertaining to the cause of action, one may argue that the transformation of such a volume
of documentation to electronic form and then back to paper-format constitutes an
unnecessary burden both on the transmitting and on the receiving agencies. This
argument is, however, less convincing given that most civil procedures allow for
enclosing documentation through digital data storage medium. The other situation with
relevance for a possible exception includes cases where the procedural law of the
Member State of origin expressly requires the delivery of the true original of the
document (in paper format). Nevertheless, even in such cases, the legislator shall
thoroughly consider, why a digital equivalent (furnished with the same legal effects as
the originals) could not be used.

This option would constitute an important step towards the digitalization of workflows in
the area of civil and which can be accomplished at moderate costs. The baseline scenario
calculations estimate that currently, due to the paper-based communication processes, the
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processing of one request for service can take up to 2 months when no complications
arise. With the use of e-CODEX, agencies will have access to direct communication and
transmission of documents, thereby reducing the overall time for processing a request by
about 3 — 9 days*®.

As to the costs of the deployment of this solution, our estimates indicate that acquisition
costs for the e-CODEX hardware are marginal at one-off costs of approx. EUR 15 000
and approx. EUR 2 000 annually for hardware maintenance.* This cost concerns the
deployment of the national connector and gateway which are the components of the e-
CODEX enabling the interactions between the relevant national IT systems of the various
Member States. Of course, Member States have to ensure that all their national
transmitting and receiving agencies (and central bodies) at local level will be connected
to their national gateway, so that all of these local agencies serve as e-CODEX access
points in the national system. Nevertheless, additional hardware acquisition costs in this
context are not included in the calculation, because it was assumed that all agencies and
bodies designated under the Regulation (courts, bailiffs, governmental authorities) have
internet connection and, at least, one PC point. It is to be mentioned that even these costs
falling to a Member State under the proposed policy option may not incur, since those
Member States (and there are many of them) who have already deployed the necessary
infrastructure in the context of the previous e-CODEX pilot projects may choose to reuse
this infrastructure (national connector and gateway) for purposes of the communication
system to be established under the Service Regulation.

7.2.2. Facilitate the uptake of electronic means of serving documents

The most relevant improvement of the preferred Policy Package in this context is the
introduction of (direct) cross-border electronic service as an accepted method of service
of documents under the Regulation, provided that this complies with some uniformly
defined conditions.

Such introduction is a gradual, but but important step towards digitalization in cross-
border proceedings. It has full regard to the various IT developments and to the differing
level of achievement in digitalization of the Member States, without unjustified
interference with the pace of such national developments. Nevertheless, this step, by
legitimizing the direct cross-border electronic service of documents (“direct” means here:
sent directly from the applicant of one Member State to the user account of the recipient
in the other Member State), it will certainly incentivize the use of this method. It is to be
reminded that under the current Regulation such instances of service of documents do not

4 Draft Commission Staff Working Document. Impact Assessment. Cross-border e-Justice in Europe.
Accompanying the document: Regulation of the European Parliament and of the Council on the
computerised cross-border communication in judicial proceedings (¢CODEX) (unpublished — provided
to the study team by the EC).

4 Draft Commission Staff Working Document. Impact Assessment. Cross-border e-Justice in Europe.
Accompanying the document: Regulation of the European Parliament and of the Council on the
computerised cross-border communication in judicial proceedings (¢CODEX) (unpublished — provided
to the study team by the EC).
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happen in practice, mainly due to the silence of the Regulation on the legal effects of
such a delivery. The two alternative conditions set for the use of direct electronic service
is in coherence with the EU digital policy (by reusing and promoting the standards of the
eIDAS Regualtion), and ensures compatibility with national procedural laws (by
introducing the uniform requirement of the express consent of the addressee, which fully
respects the rights of the defence).

As to the cost-implications of this option of the preferred Policy Package, it should be
noted that certain types of businesses will benefit from the implementation of the
digitalization measures.

7.2.3. Address enquiries

The policy package introduces a few new measures with regard to the problems
associated with the situation where the physical address of the addressee is not known or
proves to be incorrect or obsolete:

According to the first measure proposed, Member States have to ensure that they provide
assistance to persons interested in legal proceedings from other Member States in finding
information about the physical whereabouts of their adversaries. In this flexible systems,
Member States shall choose at least one of three different options by which they provide
this assistance to right-seekers from other Member State:

i.  Their courts or authorities shall provide judicial assistance upon the request
of courts or transmitting agencies from other Member States to determine
the current address of a person in their territory , or

ii.  Their national domicile registers shall accept applications from persons
interested in legal proceedings in other Member States forwarded to these
registers electronically, via the European e-Justice Portal, or

iii.  They have to provide detailed information (with appropriate hyperlinks) on
the tools available for right seeking persons from other Member State for
purposes of clarifying the physical address of a person in their territory;

With this measure it may be expected the reduction of the number of instances where the
foreign defendants are actually not informed of the legal proceedings instituted against
them abroad. Currently, such situations occur frequently, insofar as it is possible to
conclude on such a frequency from the high rate of default judgments in cross-border
cases®!. Claimants in legal proceedings with no information about the address of their
adversaries abroad (e.g. proceedings against private individuals based on non-contractual
claims) are left without any help in locating their counterparts. With the alternative set of
options outlined above, these claimants will receive effective assistance in those Member
States which will opt for the alternatives under 1. or ii., whereas they will receive a useful
guidance from where they can move on in getting to the information needed in those
Member States which will opt for the alternative iii.

30 See detailed assessment in Annex 7, p. 152.
31 See p. 36 of the corresponding Evaluation Report by the Commission in Annex 8.
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Although the options under i. and ii. will generate some costs on the side of the public
administrations, these costs will be marginal, assuming that only those Member States
will opt for these options who have already similar tools in place: With regard to the
option in 1., relating to the provision of judicial assistance, it is to be noted that the
commitment by States to execute requests for address enquiries in civil and commercial
proceedings is a recurring element of mutual (bilateral) judicial assistance agreements of
public international law. Such provisions have a history also in the agreements concluded
between the Member States. With regard to the option under ii., relating to the direct
applications to domicile registers via the e-Justice Portal, it should be underlined that due
to the flexibility of the measure it does not create an obligation to Member States which
currently do not have a central domicile register to create one. The latter Member States
may simply opt for the other two tools when deciding the way they wish to assist EU
citizens and businesses in address enquiries. Furthermore, it should be noted that the only
additional “burden” falling on those Member States who opt for the solution in ii. is that
in the future they will accept applications from other Member States via e-mails (the
request submitted through the relevant web-service of the e-Justice Portal would be
forwarded to the electronic account of the national register indicated by the Member
State, and as of that moment of transmission the application will be treated in accordance
with the relevant national rules in force there). Even if in this case, the domicile register
of the Member State may expect the increase in the volume of applications, the additional
workforce needed to address those extra applications could easily be compensated by the
introduction of a reasonable fee corresponding the service (nothing in the EU Regulation
would prevent a Member State to charge a fee for such a service).

The second measure in the preferred option proposes that the courts seised with legal
proceedings in the Member State of origin send, in the context of their duty under Article
19(1) and (2) of the Regulation, alert messages through all means of communication
which are known and reasonably likely to be accessible exclusively to the addressee. It
should be underlined that this option does not oblige agencies to attempt service of
documents through social media; it only obliges the agencies in the Member States to
look for other possible ways of alerting the addressee that service of a document has been
attempted. By this, it will increase the number of situations where defendants whose
physical whereabouts are not known to the court or claimant get actually informed about
the fact that a foreign proceeding is instituted against them. In most of the cases, it may
be assumed that good-faith defendants will activate themselves and try to engage in time
into the proceedings.

7.2.4.  Facilitating access to direct service
Two new measures are introduced to facilitate the access to direct service of documents:

a. Extending the scope of application of Article 15 so that also transmitting agencies
(bodies, legal persons and bailiffs) of the Member State of origin may apply for it;

52 See MLA-s between the MS previously belonging to the “communist block”, or the Nordic Convention.
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b. Obliging all Member States to ensure that foreign persons interested in legal
proceedings may directly turn to competent persons or officials in their territory
with a request to serve a document.

The two measure above essentially open up the scope of application of direct service
which is less prone to undue delays and costs than other service methods. As
demonstrated in the evaluation, direct service, where no complications arise can be 2
times quicker than service by post. Allowing access to these services, even in the
territory of Member States where currently this is not a possibility, will allow the choice
for parties in a proceeding and also contributes to fair competition across the EU. This
option may require adaptation in those Member States the procedural laws of which do
not know the method of service of a document by a judicial officer, official or other
competent person. But, it should be noted that only a minority of the Member States is
affected: although, in line with the communications of the Member States to Article 15 of
the Regulation there are 14 Member States acknowledging direct service of documents
under Article 15, there are other Member States where the laws allow for a direct
delivery to the addressee by a professional (competent person), such as a solicitor
(lawyer) or a process server. For example, in the UK jurisdictions or in Ireland the
service of a document may be performed by lawyers. Furthermore, it is to be noted that
in those Member States, which have to allocate this task to a certain type of professionals
as a novelty in their procedural law, this requirement does not directly affects the
functioning of domestic procedural law, because this type of service should be provided
only for the purpose of the Regulation, upon direct applications incoming from residents
of the other Member States. In addition, any costs deriving by the introduction by and the
adaptation to this new system could be compensated in a mid-term, if the national
legislator allows that the competent persons charge a fee for their services.

7.2.5. Strengthening quality of postal service under Article 14 of the Regulation

The introduction of a specific uniform return slip (acknowledgment of receipt) through
which documents under the Regulation have to be served by postal service providers is
expected to have an impact on the number of instances where service is deficient due to
incomplete acknowledgements of receipt or possible ambiguities as to who actually
received the documents in question. In this regard, strengthening the quality of service by
post is also expected to reduce undue costs and delays for citizens caused when service is
regarded as deficient. From experiences of Member States where the postal service of
judicial documents is carried out on the basis of a special regime (different from the rules
based on the framework of the Universal Postal Union), it can be expected an enhanced
diligence from the postal service operators when delivering such documents.

Such a measure might generate additional costs for the postal service operators who are
requested to carry out the delivery of the document under Article 14. While majority of
these costs would in principle seem to be of one-off nature, mainly concerning the
adaptation (installation of relevant procedures, training of personnel etc.), it is clear that
these might be very varied among Member States due to the different use of letters in
general and of such letters in particular as well as to the different financial position of
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operators and their different cost structure. However, it would appear that with time the
additional costs generated by the use this special acknowledgment of receipt would fade
out, on the basis of the assumption that those documents have to be delivered by the
postal service providers anyway to the addressee, and the only difference to normal mail
delivery service provided by these operators would be the different legal basis of their
duty. Although these additional costs of adaptation to the new obligations should not be
overlooked, it is also important to note that in the vast majority of the Member States,
postal service providers have to comply already now with specific rules of their national
civil procedural law (supplementing the provisions for letter post of the Universal Postal
Union Convention), when they are requested to deliver judicial documents in legal
proceedings. In a number of Member States, the postal service providers are obliged not
just to follow specific procedures when delivering, but they also have for example to use
special acknowledgment of receipts (e.g Hungary) or special envelopes (e.g. Romania,
Slovenia, Italy). Obviously, the adaptation of postal service providers in these Member
States will be less cumbersome, since here they just have to change the already existing
national regime to a European one.

7.2.6. Summary of the results of the assessment

The results of the assessment can be  summarised as  follows:

Assessment

Criteria

Rating Summary

Effectiveness +2 Under the policy package, the effectiveness of the Regulation would be
improved compared to the status quo. Mainly, the introduction of e-
CODEX as a mandatory communication tool between the agencies and
the facilitation of electronic and direct service will contribute to the
efficiency and speed of proceedings, lowering the burden of citizens and
businesses. The contribution of the package to access to justice and
legal certainty are also high with the inclusion of measures to clarify
ambiguities and locate an addressee.

Efficiency +2 The policy package is expected to generate moderate costs for Member
States but significant benefits for citizens and businesses involved in
cross-border proceedings. The main cost driver for Member States is
associated with the implementation of e-CODEX as a mandatory tool
for transmitting and receiving agencies. Nevertheless, on balance the
costs do not outweigh the benefits.

Coherence +2 Under the combined policy package, the coherence of the Regulation
would be improved compared to the status quo. The amendments
introduced by the policy package would positively contribute to both the
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internal and external coherence of the Regulation.

Impacts on +1.5 The policy package would ensure the access to justice and an equal

fundamental protection of the procedural rights, regardless the Member States. Its

rights provisions on the electronic service of documents and the electronic
communications would be aligned with the data protection standards
required.

Environmental +2 In the policy package is expected to decrease to a great extent the

impacts environmental impacts of the Regulation as it would introduce

electronic provisions, such as the electronic service of documents and
the use of electronic means to replace the paper-based communications
between the designates authorities.

Overall rating +1.9 The policy package performs better than the baseline scenario in
and conclusion relation to all of the assessment criteria. It brings benefits in particular

by reducing costs and delays (e.g. through introducing an electronic
communication system and encouraging the use of e-service of
documents). In addition, negative environmental impacts are reduced
and coherence with other legal instruments continues to be ensured.

8. CONCLUSIONS

Based on the assessment and ratings provided in the previous section, the policy package
performs better than the baseline scenario regarding all assessment criteria. Thus, an

amendment of the current Regulation (as well as a horizontal update of guidance

documents) justified and necessary.
8.1. REFIT (simplification and improved efficiency)
REFIT Cost Savings — Preferred Option(s)
Description Amount Comments

Reduced costs by providing
additional information for the
e-Justice portal, awareness
raising and training activities

reduce the volume of instances
in which defendants are served
with the document instituting
proceedings through a fictitious
method;

decrease of cases where default
judgments are rendered

Beneficiaries: citizens
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Reduced costs by making
available detailed information
on the e-justice portal on the
approach to costs of service of
documents in the Member
States (amount to be paid,
accepted methods, timing of
payment etc.)

Reduce delays caused by the
lack/conflicting information
about the costs

Beneficiaries: citizens

Annual cost savings for the
use of e-CODEX as a
mandatory tool for
interactions between
transmitting and receiving
agencies

30 to 78 million EUR per year
across the entire EU.

Beneficiaries: public authorities
and citizens

Public authorities are expected
to save costs in relation to labour
costs, paper, envelopes, printer
cartridges, shelves, archiving
material, and archiving space.

Cost savings for the use of a
specific return slip forservice
by post under Article 14 of the
Regulation

Costs of adaptation falling on
the postal operatives. Not
quantifiable but however not
considerable since the vast
majority of the Member States
already comply with special
rules (different from the rules
based on the framework of the
Universal Postal Union), when
serving judicial documents in
domestic cases..

These costs on postal operators
will be outweighed by the
benefits gained on the increase
in instances of successful
service of documents by post

Beneficiaries: citizens

The costs for individual Member
States would naturally be
different depending on the
number of requests they send
under the Regulation.

Reduced hassle costs through
the provision of judicial
assistance for requests for
address enquiries

Provision of this type of judicial
assistance is not obligatory for
Member States, but depends on
their choice. We may assume
that only those Member States
would opt for this options,
which have already familiarity
with such judicial assistance
(based on sources of
international ~ public  law).

Consequently, in these States

Beneficiaries: citizens

This typs of judicial assistance
already exists in some legal
systems.
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no additional investment is
required (costs generated by the
increase of number of requests
should be marginal).

Cost savings indirectly appear
in the result of a higher level of
protection of the rights of the
defence. More cases where the
defendant is actually informed

generate less default judgments.

Reduced hassle costs through
direct applications to national
domicile registers via the e-
Justice Portal

Gains to be expected up to 1.6
million EUR across the EU per
year

As to the Provision of this type
of judicial assistance is not
obligatory for Member States,
but depends on their choice (see
row above).

Beneficiaries: citizens and
public authorities

Costs savings related to the
definition of “extrajudicial
documents”

Reduces number of cases where
a document cannot be served
due to its nature.

Not quantifiable — data is not
collected.

Beneficiaires: citizens

Costs savings related to the
obligation of information on
right to refuse the acceptance
of a document to be served

Reduces the number of
instances where the addressee
claims that his/her rights of the
defence have not be respected;

reduces legal uncertainty.

Not quantifiable — data is not
collected.

Beneficiaires: citizens

Reduced costs by obliging
courts to send alert messages
to electronic accounts of the
defendants prior to the
issuance of a default judgment

decrease in the number of
cross-border proceedings where
the defendant did not appear,
and consequently decrease in
the number of default
judgements. This again results
in less appeals and reliefs
against such judgments on the
basis of lack of proper service
of the documents instituting the
proceedings.

Not quantifiable — data is not
collected.

Beneficiaires: citizens and
indirectly judicial systems due to
the decreased number of relief
proceedings.
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uniform time period for the
extraordinary relief against
default judgments in Article
19(4)

more legal certainty in terms of
the available remedy leads to a
better protection of the rights of
the defence

beneficiaries: citizens

Reducing costs by codifying
the principle regarding the use
of fictitious or substituted
(alternative) methods of
service of documents at
domestic level: as a default
rule, service should be
attempted through the ways of
the Regulation, if the
addressee has its
seat/residence in another MS.

reduces legal uncertainty.

Beneficiaires: citizens

Costs savings by making
acknowledging (under certain
conditions) the (direct) cross-
border electronic service as an
accepted method of serving
documents

eliminates the legal obstacle in
the way of cross-border
electronic service of documents
under the Regulation;

reduced delays generated by the
transmission of paper
documents;

if document is served through
an ERDS, this reduces security
problems relating to the
transmission;

Beneficiaires: citizens and
public authorities

Reduced costs by expending
the scope of application of
Article 15 to other legal
professions

Greater choice of various ways
of serving documents across
borders to the citizens.

Avoid restrictions in terms of
the scope of application of
Article 15

Beneficiaires: citizens

The initiative is included in the Commission Work Programme 2018 under the REFIT
initiatives in the Area of Justice and Fundamental Rights Based on Mutual Trust®. The

33 Commission Work Programme 2018 — An agenda for a more united, stronger and more democratic
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Commission also looked at opportunities to simply and reduce burdens in relation to
service of documents in particular at the level of the citizens and businesses involved in
cross-border civil judicial proceedings. The nature of this legislation means that it applies
to all cross-border civil proceedings. The beneficiaries of this proposal range from
citizens to legal professions and public administration. The impact assessment estimated
annual cost savings generated by modernization of the procedures of the Regulation, in
particular by the acceleration of the transmission of documents via eCodex and also by
the implementation of the principle 'digital by default'. Citizens, business and public
administration will also benefit from reduced hassle costs through transmission of the
documents through electronic channels between the designed authorities and through
direct electronic service of the documents in cross-border proceedings.

In the framework of the REFIT Platform, stakeholders recommended to the Commission
to explore possibilities to assist the actors concerned in cross-border legal proceedings in
clarifying an address in another Member State, and also for service entailing the lowest
cost.

This proposal will include a tool necessary to identify information on the actual
whereabouts of the addressee if the initiator of the service of the document either does
not have any such information ("whereabouts unknown") or if the information at his/her
disposal turns out to be incorrect. This is especially quintessential for initiating cross
border litigation across the EU since a service of documents can only fulfil its objective if
the person who initiates the service process disposes of information on the actual
whereabouts of the addressee. The proposal will also limit the instances when service of
documents is deficient through the introduction of a specific uniform return slip. This is
useful for strengthening the quality of postal service and for reducing undue costs and
delays for citizens. The proposal addresses also the issue related to the insufficiency
protection of the defendant against the effects of default judgements, by providing that
agencies and central bodies should send alert messages through all means of
communication.

The proposal establishes a framework of judicial cooperation aligned with the Digital
Market Strategy. It will contribute to improving the speed and the efficiency of cross-
border proceedings by reducing the time spent on transmission of documents between
agencies and by less reliance on paper-based communication. The impact assessment
estimated that the implementation of e-Codex as a mandatory tool for transmitting and
receiving agencies could amount to potential savings of approx. EUR 30 to 70 million
per year across the EU. This solution would ensure a safe electronic communication and
exchange of documents between the users of the system, and it would provide for
automatic recording of all steps of the workflow, as well as would ensure the genuine
identity of the participants. The proposed Regulation establishes concurrently that the

Europe, COM(2017) 650 final of 24.10.2017, Annex II point 10, p.4.
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delivery of a judicial or extrajudicial document to the recipient through a digital service
which meets the requirements of the (qualified) ERDS under the eIDAS is accepted as a
valid means of service of documents, which will contribute to the acceleration of
transmission of documents.

9. HOW WILL ACTUAL IMPACTS BE MONITORED AND EVALUATED?

It is recommended that a sound monitoring system of the Regulation will be put in place,
including a comprehensive set of qualitative and quantitative indicators, as well as a clear
and structured reporting and monitoring process. This is important to ensure that the
amended Regulation is implemented efficiently in the Member States and to verify if the
Regulation is successful in achieving its specific objectives.

In order to provide guidance in the monitoring process, the following table presents
examples of indicators that may serve to analyse the achievement of the specific
objectives. In terms of timing, an evaluation every 3-5 years would be useful in order to
closely monitor the evolution of the impacts and the context in which the Regulation
operates.

It should be stressed out the importance of the European Judicial Network in civil and
commercial matters (EJN civil) in the implementation and application of the Regulations
on Service of Documents. This forum is a key factor in getting relevant feedback from
Member States (from the field) on the application of the various instruments and in
identifying the real practical problems as it brings together national ministries as well as
the central authorities and agencies dealing with the implementation of the Regulations.
In the past, the EJN organized annual dedicated meetings on the analysis of the
application of the Regulations on service of documents and taking of evidence. This
practice will be continued in the future as well.

The EJN also created a working group on assessing options of accurate data collection
with regard to the application of the instruments, this forum could contribute further
work to analysing possibilities of collecting data on the Regulations.

The model of bilateral (peer to peer) meetings between central bodies of the Member
States in the margins of the EJN contact point meetings, discussing and finding solutions
to difficult cases, that has been established for other EU instruments, could be extended
to the Regulations on Service of Documents and Taking of Evidence (this has been in
fact proposed by some of the Member States in the latest meeting dedicated to the service
of documents, in December 2017, in Tallinn).
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ANNEX 1: PROCEDURAL INFORMATION

1. Lead DG, AGENDA PLANNING AND WORK PROGRAMME

This impact assessment and the related initiatives are a responsibility of the
Directorate-General for Justice and Consumers (JUST).

The project has been added to the 2018 European Commission work programme>* under
the section 'An Area of Justice and Fundamental Rights Based on Mutual Trust' as well
as the Regulatory Fitness and Performance Programme under 'Priority 7 — Simplification
and Burden Reduction for upholding the rule of law and linking up Europe’s Justice
Systems'. It envisages "modernising services taking into account new technologies, to
promote the use of more direct and cheaper methods of judicial assistance (such as the
service by post) and reinforce the right of the defence for parties with residence in

another Member State">>.

The aim to improve the framework of judicial cooperation within the EU is also in line
with the objectives of the Commission set by the Digital Single Market Strategy>®. In the
context of e-Government the Strategy expresses the need for more actions to modernise
public (including judicial) administration, achieve cross-border interoperability and
facilitate easy interaction with citizens.

2. Organisation and timing

Work on the preparation of this initiative started on 24 October 2017 with the 2018
European Commission work programme. The impact assessment was prepared with the
involvement of JUST C.3 (Data protection) as well as the following Services through the
Inter-Service Steering Group, chaired by the Secretariat General:

the Commission's Legal Service;
Directorate-General for Informatics;
Directorate-General for Communications Networks, Content;

Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs;

% COM(2017) 650 final, Annex II.

35 Regulatory Fitness and Performance Programme - REFIT Scoreboard Summary of 24 October 2017,
p. 29.

6 COM(2015) 192 final, p. 16.
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Directorate-General for Communication;
Directorate-General for Employment;
Directorate-General for Economic and Financial Affairs;
Directorate-General for Migration and Home Affairs;
Directorate-General for Research and Innovation;
Directorate-General for Taxation and Customs Union and
Directorate-General for Competition.

The Steering Group is going to have three meetings. A first meeting took place on 24
October 2017. The following ISCG meetings are scheduled:

* 4 April 2018: 2" meeting on draft evaluation reports and draft impact
assessment studies

+ Beginning of May 2018: 3" meeting on the draft legislative proposals)

On each occasion, the members of the Steering Group are given the opportunity to
provide comments orally and/or in writing on the draft versions of the documents
presented.

3. Consultation of the Regulatory Scrutiny Board

The impact assessment report is to be submitted to the Regulatory Scrutiny Board on
9 April 2018. The Regulatory Scrutiny Board reviewed the draft impact assessment at its
meeting of 3 May 2018 and delivered a positive opinion with comments on 7 May 2018.
DG Just took into account the Boards recommandations and the report explains better the
relationship between the two initiatives (Tacking of Evidence Regulation) for judicial
cooperation and the wider context. The major problems and the baseline are now better
identified and explained. The explanation of subsidiarity of the instrument and of the EU
value added was enhanced. Morevover, the conclusions of the evaluation regarding the
effectiveness have been further developed and the policy options now focus on the main
elements (electronic communication) and the assessment of these main issues has been
developed in the main text.

4. Evidence, sources and quality

The Commission consulted widely and received input from various sources for this
impact assessment work.

Evidence used in this impact assessment was gathered following a consultation strategy,
which included an external study, a consultation with renowned experts in the field
(practitioners as well as members of academia) through the Expert group on
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Modernisation of Judicial Cooperation in Civil and Commercial Matters and a public
consultation through an online questionnaire accompanied by a consultation document .
The public consultation strategy is described in detail in Annex 2. A workshop with
Stakeholders is going to be held on 16 April 2018 for further consultation of the impact
on them.

On 4 May 2018 the Commission is going to hold a meeting with Member States' experts
on international civil procedure to inform them of the planned initiative and the solutions
envisaged.

Furthermore, the following discussions have taken place within the framework of the
European Judicial Network in civil and commercial matters (EJN):

. 30 November—1 December 2017, Tallinn: dedicated meeting of the EJN
addressing practical problems and possible improvements of the Regulation.

. 14-15 November 2016: dedicated meeting of the EJN addressing practical
problems and possible improvements of the Regulation

. 20 November 2013: meeting of the EJN dedicated to the evaluation of the
application of the Regulation on taking of evidence

In addition, the following studies and reports haven been taken into consideration:
2017:

. European Parliament resolution of 4 July 2017 with recommendations to the
Commission on common minimum standards of civil procedure in the European Union
(2015/2084(INL)

. An evaluation study of national procedural laws and practices in terms of their
impact on the free circulation of judgments and on the equivalence and effectiveness of
the procedural protection of consumers under EU consumer law (launched by the
Commission, carried out by a consortium led by MPI Luxembourg) — final report
delivered in June 2017.

2016:

. Study containing a comparative legal analysis of laws and practices of the
Member States on service of document (launched by the Commission, carried out by a
consortium composed of University Firenze, University Uppsala and DMI) — published
in November 2016 ;

2013:

. Report of the Commission on the application of Regulation (EC) No 1393/2007
of the European Parliament and of the Council on the service in the Member States of
judicial and extrajudicial documents in civil or commercial matters (service of
documents) — COM(2013) 858 final;
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2012:

. Study on the application of Council Regulation (EC) No 1393/2007 on the service
of judicial and extrajudicial documents in civil and commercial matters (launched by the
Commission, carried out by Mainstrat and the University of the Basque Country) — final
report adopted in June 2012.

The Commission services have taken into account the observations from all the above-
mentioned sources in the impact assessment.
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ANNEX 2: STAKEHOLDER CONSULTATION INCLUDING THE OUTCOME

OF THE PUBLIC CONSULTATION ON REGULATION (EC) No 1393/2007 57

The Commission consultation strategy included many different and complementary
ways of consulting stakeholders:

Member States gave their opinion within two dedicated meetings of the European
Judicial Network addressing practical problems and possible improvements of the
two EU Regulations (14-15 November 2016, Bratislava and 30 November — 1
December 2017, Tallinn). In addition, a dedicated meeting with the
representatives of the Member States was organized on 4 May 2018.

Dedicated meeting with stakeholders (on 16 April 2018). It was a workshop
composed of selected stakeholders with particular interest in issues relating cross
border legal proceedings. Industry and business organisations, Trade Unions,
consumer organisations, professionals' associations and academic institutions and
think tanks with the widest possible representation across EU or worldwide were
invited with a view to share their views on the initiative.

Expert group meetings (on 8-9 January 2018, 6 March 2018, 27-28 March 2018
and 24 April 2018). The Expert group on Modernisation of Judicial Cooperation
in Civil and Commercial Matters was created in the end of December 2017 (the
detailed list of experts is available in the Register of Commission expert groups
accessible on
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetai
l&groupID=3561&news).

The Inception Impact Assessment was published on 7% December 2017, inviting
stakeholders' feedback (but it did not draw any response).

A single public consultation was launched to address both Regulation 1393/2007
on service of documents and Regulation 1206/2001 in order to receive input from
all the concerned stakeholders, and in particular, those which are engaged in cross
border legal proceedings. Members States were also invited to provide their input.
The public consultation was launched on 8 December 2017 and ended on 2 March
2018 (which complies with the minimum standard of 12 weeks for public
consultations of the European Commission). 131 contributions from 27 MS were
submitted and the country with the overall contributions was Poland, followed by

57 Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13 November 2007
on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters
and repealing Council Regulation (EC) No 1348/2000
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Germany, Hungary and Greece. Approximately 64% of replies were made on
behalf of the judiciary, while the rest were mainly from associations of legal
professions at a national level or European lever, notaries, bailiffs, NGOs,
academics. In addition, 13 replies were received from the public authorities of 10
Member States (Austria, Czech Republic Estonia, Finland, France, Germany,
Hungary, Latvia, Poland and UK).

A Commission study providing a comparative legal analysis of laws and practices
of the Member States on service of documents was carried out by a consortium
(University Firenze, University Uppsala and DMI) — published in November
2016%%;

An evaluation study of national procedural laws and practices in terms of their
impact on the free circulation of judgments and on the equivalence and
effectiveness of the procedural protection of consumers under EU consumer law
was launched by the Commission (carried out by a consortium led by MPI
Luxembourg) — final report delivered in June 2017%.

Most of the stakeholders supported the idea of amending Regulation (EC) No 1393/2007
of the European Parliament and of the Council of 13 November 2007 on the service in
the Member States of judicial and extrajudicial documents in civil or commercial matters
and repealing Council Regulation (EC) No 1348/2000.

1. Application of the Regulation

1.1 General approach

In general, when asked whether they have been involved in cross-border judicial
proceedings, 73 % of the stakeholders responded affirmatively. More than 70 % of the
respondents have been involved in cases in which the Regulation had to be applied. The
procedural rights of the addressee in the other Member State were adequately respected
in course of the proceedings, 49 % did not give an answer.

58

Available at

http://collections.internetmemory.org/haeu/20171122154227/http://ec.europa.eu/justice/civil/files/studi

es/service_docs_en.pdf

3 Available at https://publications.europa.cu/en/publication-detail/-/publication/531ef49a-9768-11e7-b92d-

0laa75ed71al/language-en.
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1.2 Difficulties in the application of the regulation
1.2.1 Address enquiries

The MPI study underlined that most of the legislations of the Member States establish the
duty of the serving authority to make specific efforts in order to locate the domicile of the
addressee. When Regulation (EC) No 1393/2007 is applied, such an effort is not always
done and forms are turned back to the requesting authority, either as unsuccessful or as
incorrect. As to the closed questions in the interviews within the study, 98 respondents
support the idea that “Service of document in the EU needs to be improved with a better
harmonization of the methods of service”, against 22; 101 answers favour the idea that
“Service of document in the EU needs to be improved with a common solution when the
domicile of the defendant is unknown”, against only 11 contrary opinions; finally, 88
respondents believe that “Service of document in the EU needs to be improved with a
common solution as to who can be served instead of the defendant”, whereas only 16 do
not®.

The public consultation asked the stakeholders to indicate if regulation should ensure
greater transparency in terms of finding the whereabouts of addressees who are residing
in the territory of other Member States, e.g. the e-Justice Portal could be used as a tool
for accessing such type of information in other Member States (provided that such
information is publicly available there). More than 90 % of those (70% coming from the
judiciary) providing an opinion found that the relevant pages of the European e-Justice
Portal provided proper information to the parties to a proceeding or the recipients of
judicial documents about their rights and obligations. This shows the importance of
concise, up-to-date and easily accessible information to citizens regarding the judicial
cooperation in civil and commercial matters and how well the e-Justice Portal addresses
these needs.

The Regulation on service of documents should ensure that there is greater transparency in
terms of finding the whereabouts of addressees who are residing in the territory of other
Member States. E.g. the e-Justice Portal could be used as a tool for accessing such type of
information in other Member States (provided that such information is publicly available
there):

In addition, in the dedicated meetings with the Member States, some of them conveyed
that there in an advantage in making it easier to search existing registers, including via
the e-Justice Portal: UK, Netherlands, Cyprus, Austria, Germany.

The public consultation asked the stakeholders also about the idea of introducing a
special judicial assistance for that purpose (if this is requested by a court in the Member
State of origin in accordance with the law of that State). 55 % of the respondents giving
their opinion strongly agreed with this idea and 33 % tended to agree with it. On the
contrary, only 7 % tended to disagree, while only 5 % strongly disagreed.

It is to be noted that the proportion of supporters of the idea of judicial assistance for
finding the whereabouts of a person in another Member State is even higher than the one
of supporters for providing access to information publicly available in other Member
States.

% Study of MPI Luxembourg, paragraph 173, p. 82.
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1.2.2. Costs

The public consultation asked the stakeholders whether the serving of documents in
another Member State under the ways provided by the Regulation is too costly. More
than half of the respondents stating their opinion tended not to see the service of a
document under the Regulation as too costly, but the percentage of respondents tending
to agree went up to 24 %.

Moreover, stakeholders indicated in the MPI study that there are jurisdictions where
bailiffs or huissiers de justice are responsible for performing service of documents sent
from another Member State and are entitled to charge their fees (Belgium, Netherlands,
Luxembourg and France; paying the fees, additionally, is in many cases troublesome for
foreign residents) whereas in other Member States the performance of service in the
requested Member state is free®!.

1.2.3. Delays

Most of the stakeholders consulted in the MPI study considered that the Regulation (EC)
No 1393/2007 does not work smoothly, especially in some Member States. On the other
hand neighbouring countries such as the Nordic countries and the Benelux seem to
encounter less trouble in cooperation®?.

However, 53% of the respondents to the public consultation answered that the time used
for service of documents in another Member State was adequate (cca 43% from the
judiciary) while 33% of the stakeholders tended to disagree.

o1 Study of MPI Luxembourg, paragraph 129, p. 55.

62 Study of MPI Luxembourg, paragraph 129, p. 55.
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The time used for the service of a document in another Member
State was adequate, there were no delays compared tothe
deadlines foreseen by the two Regulations

80
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1.3 Possible improvement: Electronic communication

According to the MPI study, some stakeholders indicated that in part of the Member
States electronic communications are still not a real possibility (Belgium, Greece,
Luxembourg, Malta and The Netherlands). In most Member States, where electronic
service is possible it remains an option conditioned by the parties’ willingness to use it
(Croatia, France, Hungary, Latvia, Poland, Romania, Slovakia) and the use of secured
electronic signature is a common requirement. Some Member States have created
specific platforms to perform electronic exchange of judicial documents in a secure way
(ERV in Austria, Digital Post in Denmark, DEMail in Germany, Liteko in Lithuania,
LexNet in Spain), and, among them, a few have established its use as mandatory, at least
for lawyers and other legal professionals (Austria, Spain). This policy option is also
consistent with the obligation of businesses, lawyers and other professionals to have a
certified e-mail address that can be used for judicial proceedings or to be registered at the
relevant official platform: it exists only in a few MS (Austria, Croatia, Denmark, Italy,
Lithuania and Spain).

Stakeholders from Denmark and Spain indicated that in their countries the possibility of
serving the claim on the defendant electronically is not envisaged. This possibility exists
in a few Member States (but only effective if there is acknowledgement of receipt-;
Finland, in an indirect way —recipient receives a notice indicating that the documents are
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available at a specific server-; Germany, if the addressee has expressly agreed to it.
However, indication of the email address solely on the letterhead is not sufficient.

The public consultation asked the stakeholders whether it was not possible to transmit
electronically a request for service or a document to be served to the designated agency
of another Member State. What stands out from the answers to this question is the
particularly high amount of answers not stating an opinion. One could conclude from that
that the majority of practitioners have not yet tried to transmit a request for service
electronically. The high percentages of answers strongly agreeing or tending to agree
with the above statement show that the majority of those who have tried to do so did not
succeed.

However, the public consultation shows that when asked whether the use of electronic
means should become the default standard communication between the
authorities/agencies involved in cross-border judicial cooperation in civil matters, 61% of
the respondents agreed with this proposal and 39% of them tend to agree, while only
12% tend to disagree. In this respect, also the majority of the experts favoured the idea
that electronic communication should be the default means of communication between
the designated authorities of the Member States.

Council of Bars and Law Societies of Europe (CCBE) emphasised that it would like to
see the e-CODEX infrastructure being used only in cross-border e-Justice initiatives
based on interconnection of judicial systems as well as communications by stakeholders
in justice, such as servicing of documents or exchanging evidence. While the e-CODEX
system currently follows the legal and interoperability frameworks of the EU eSignature
legislation and the EU e-Signature Standards Framework, its e-delivery concept is
currently not based on any standards, since, for the time being, there is no standard in
place for electronic registered delivery service. As long as there is no such standard,
users, including lawyers, will have to adapt to the specific technical e-delivery solution of
e-CODEX, which requires additional technical measures and resources.

Moreover, this organization stresses out there is currently no EU standard format for end-
users (including lawyers) regarding (a) what documents and files they are expected to be
able to read, and (b) to what formats they should convert evidence at their disposal so
that the courts and other participants in litigation can work with such files. Unless there
are such standard formats and easily available software libraries to use, it is very difficult
to determine and satisfy the requirements of all end-users. Therefore, the systems,
formats, and software lawyers will be expected or forced to use when documents to be
served or evidence obtained are transmitted or exchanged through electronic channels,
should be easily capable of integrating with the technical tools lawyers currently work
with. In this respect, it is important to take into account that lawyers are not consumers,
but business users and their IT systems are very diverse.

In the MPI study, no action at all on the side of the EU is unmistakably not an option for
the respondents to the interviews: 79 would reject inaction, and only 8 would agree. As to
what such action should be, to the question “Do you think that the Regulation should
introduce a mandatory mechanism of electronic service for cross border cases”, 71
answers go for “no” while 44 would support it; the figures underpin electronic service
clearly as optional, and non-mandatory, as shown by the 99 voices in favour against only
23 against.

2. Use of the means of transmission and service of document under the Regulation
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According to the MPI study®, different stakeholders indicated that Regulation (EC) No
1393/2007 is applied in different ways in the Member States:

e some countries prefer recourse to the central bodies (Article 4): Greece, Malta;
e some show preference for post service with acknowledgment of receipt (Article
14): Finland, Germany, Luxembourg, Poland, Spain, Sweden;

other optional methods of service are not accepted uniformly:

e transmission by consular or diplomatic channels is not allowed (Article 13): it is
not admitted in Italy or Spain, unless addressed to nationals of the other MS
concerned;

e the same applies to direct service of documents (Article 15): for instance,
Bulgaria, Latvia.

The role of bailiffs and judicial officers as national authorities is also considered
differently. Indeed, who is to be considered as transmitting and receiving authority may
differ: the courts in most Member States, but also bailiffs in some jurisdictions (France,
Italy, The Netherlands, Belgium) and/or public prosecution offices (Greece, Belgium).

The public consultation asked the stakeholders if they prefer to serve documents through
the receiving authorities of the other Member States, pursuant to Section 1 of Regulation
(EC) 1393/2007 to the use of alternative methods of serving documents (such as service
through post (Article 14) direct service. The answers to this question were quite
balanced. 31 % of the respondents stating an opinion tended to prefer an alternative
method of service or direct service, while around 29 % tended to prefer service pursuant
to Section 1 of the regulation. 22 % strongly preferred service through the receiving
authorities, whereas 18 % strongly preferred an alternative method of service or direct
service.

% Study of MPI Luxembourg, paragraph 129, p. 54.
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Interestingly, neither the judiciary, nor the lawyers, nor the bailiffs tend to have strong
preference for one method or the other.

| prefer to serve documents through the receiving authorities of the
other Member States, pursuant to Section 1 of Regulation (EC)
1393/2007, to the use of alternative methods of serving documents
(such as service through post (Article 14) or direct servi
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However, the public consultation showed that 26 % of the respondents stating their
opinion strongly declared that they experienced a problem when a judicial or
extrajudicial document was served in another Member State via post (in line with the
method foreseen in Article 14 of the Regulation (EC) No 1393/2007). 41 % of the
respondents tended to give the same answer, while 27 % of them tended to disagree with
the statement and 6 % strongly disagreed.

| experienced a problem when a judicial or extrajudicial document
was served in another Member State via post (in line with the
method foreseen in Article 14 of the Regulation (EC) No 1393/2007 )
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2.1 Alternative/fictitious service methods (Article 14)
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According to the MPI study®, many stakeholders indicated that when the address is
unknown (or no longer valid) the most frequent system is service by publication,
although differences arise concerning the sort and the place for such a publication:
official journals, court boards, court’s websites, town halls or even newspapers. In some
Member States, fictitious service is followed by the appointment of a curator to defend
the defendant’s position, although it is not a common practice (Austria, Romania).

Other stakeholders stated that apart from service by publication, other frequent methods
of fictitious service are envisaged by the legislation of some Member States: sending the
document to the public prosecutor (Belgium, Italy); posting the notification on the door
or in the mailbox of the respondent (Bulgaria, Netherlands, Slovenia); sending letters
(normal and with acknowledgement of receipt) to the last known address (France,
Luxembourg).

Some Member States have introduced specific precautions and limits to fictitious service
when the addressee is domiciled abroad: Denmark accepts service by publication if the
relevant foreign authority denies or fails to comply with a request to serve the document
abroad; in Finland fictitious service is not available to serve documents in proceedings
that are being carried out outside Finland; Germany only admits fictitious service within
the country and in proceedings here the Regulation does not apply.

In the public consultation, all the stakeholders representing the Member State which
responded (Estonia, Latvia, Poland, Germany, Finland, Austria and Czech Republic)
agreed that service of a judicial or extrajudicial document should always be attempted
first through the channels provided for by the Regulation (EC) No 1393/2007 if the place
of residence of the addressee in another Member State is known to the person initiating
the service.

Service of a judicial or extrajudicial document should always
be attempted first through the channels provided for by
Regulation (EC) No 1393/2007 if the place of residence of
the addressee in another Member State is known tothe
person initiating the se
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2.2 Direct service (Article 15)

% Study of MPI Luxembourg, paragraph 131, p. 55.
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Direct service is a very useful option that is left open by the Regulation, allowing parties
to bypass the complex and long process of transmission of documents between
designated agencies, as well as the uncertainty of post service. However, as showed the
study carried by the University of Firenze, only some Member States grant to parties the
possibility to perform direct service®. According to the declarations rendered by Member
States,®® direct service according to Article 15 is permitted in Belgium, Cyprus,
Denmark, France, Finland, Germany (with limitations)®’, Greece, Italy, Luxembourg
(under condition of reciprocity), Malta, Netherlands, Portugal (arts. 228ff. CPC),
Scotland, Sweden. It is not permitted in Austria, Bulgaria, Czech Republic, Estonia,
Hungary, Ireland, Latvia, Lithuania, Poland, Romania, Slovenia, Slovakia, Spain,
England.

In the public consultation, stakeholders were asked whether competent persons as bailiffs
or process servers could be directly requested from abroad in all Member States to
perform service of documents in theirs territory. 35 % of the respondents taking a stand
strongly agreed with this idea, while 46 % tended to agree. 14 % of them tended to
disagree, whereas 4 % strongly disagreed.

3. Refusal of acceptance of the a document (Article 8)

Some Member States require or encourage claimants to provide a sort of “precautionary”
translation of the relevant documents before accepting them to be sent to the requested
MS - e.g., Denmark, Germany, Romania or Spain. In other Member States the court
itself will translate the writ of summons (Finland, Slovakia). It is not always clear to
what extent all the annexes have to be translated, although they might be very
voluminous (the practice in Denmark, for instance, is to request the plaintiff to procure a
translation for these documents, if perceived as necessary); finding translators in some
MS of the official languages of other MS might prove to be difficult some times®,

In the public consultation, many of the stakeholders support the idea of giving indications
in the text (recital or article) which help the assessment of the courts in determining the
existence of a language skill of the recipient in the case of refusal. Supports: Estonia,
Finland, Austria, France, Czech Republic, Bavaria, Lower Saxony. Disagrees: Latvia,
Poland.

65 Study containing a comparative legal analysis of laws and practices of the Member States on service of
documents (launched by the Commission, carried out by a consortium composed of University
Firenze, University Uppsala and DMI) — published in November 2016, p.4.

“Information are available at http://ec.europa.eu/iustice
home/judicialatlascivil/html/ds information en.htm.

8 Study of MPI Luxembourg, paragraph 129, p. 55.
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The mechanism in the Regulation on service of documents relating to

the right of the addressee to refuse the acceptance of a document on

the basis of its language (Article 8) should be designed in a way which
helps the court to determine the languages wit
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4. Extraordinary remedy against default judgements (Article 19)

The service of documents - and in particular the service of documents instituting
proceedings - is directly linked to the right to be heard and to the guarantees of due
process and fair trial. In the study carried by University Firenze, stakeholders indicated
that in the majority of Member States, a default judgment accepting the claimant's
requests may be rendered against a defaulting party and in any case, also in those
Member States in which the judge may only grant a judgment in so far as the claim has
been proved by the claimant; an absent party loses the opportunity to bring its own case
and evidence. However, stakeholders took notice that the time limit to file an ordinary
appeal or an opposition against a default judgment differs from a Member State to

another®.

In the public consultation, many of the stakeholders 43 % of the respondents giving their
opinion strongly agreed with the idea of ensuring a uniform level of protection for
defendants from another Member State who did not appear before court and 47 % tended
to agree. On the other hand, 8 % tended to disagree and 2 % strongly disagreed.

% Study containing a comparative legal analysis of laws and practices of the Member States on service of
documents (launched by the Commission, carried out by a consortium composed of University
Firenze, University Uppsala and DMI) — published in November 2016, p. 187-209.
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The Regulation on service of documents should ensure a uniform level of protection
for defendants from another Member State who did not appear before the court. E.g.
the time limit for the availability of an extraordinary remedy against any default
judgme
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ANNEX 3: WHO IS AFFECTED AND HOW?

1. Practical implications of the initiative

1.1 IMPACT ON PUBLIC AUTHORITIES

The right balance between the costs and benefits would determine the ultimate outcome
of the Regulation. Currently, Member States incur similar costs concerning the
communication with transmitting/receiving agencies, serving documents through post or
judicial officers, providing information to the e-Justice portal and processing requests
under the Regulation. Accordingly, national authorities benefits from the judicial
cooperation, mutual recognition and standardised approach to serving documents across
borders. New policy package implies subsequent costs and additional benefits to the
current system.

Member States will be required to provide additional information for the e-Justice portal
awareness raising and training activities. Therefore, new fields would be added for
clarification concerning the costs for the service of documents by post or direct service
means. Additionally, the implementation, development and maintenance of e-CODEX, as
the default channel of electronic communication, would also require extra costs from
national authorities alongside co-financing from the European Commission. However,
some Member States already possess a pilot version of e-CODEX, which they may
reinstall and upgrade for the current purposes. Moreover, such electronic system follow a
multifunctional approach for other digitalized EU mechanisms in order to avoid
unnecessary expenses. Furthermore, specific international acknowledgement of receipt
shall be systematically used by transmitting agencies and postal services, thus automating
this element of the procedure. Importantly, this technology already exists and is used in
some Member States, which limits implementation costs. Furthermore, receiving
agencies will be asked to make a quick check of the addressee location in order to avoid
unnecessary delays of court proceedings.

All abovementioned costs are in keeping with the advantages which Member States are
expected to gain under the policy package. Thus, the implementation and use of e-
CODEX would reduce costs compared to the use of postal services - including expenses
related to paper, envelopes, printer cartridges, toner or ink, shelfs, archiving materials
and space. This would also save personnel time, which can be used instead to deal with
the cases, thus limiting delays in court proceedings and increasing overall efficiency.
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1.2 IMPACT ON LEGAL PROFESSIONALS

Legal professionals are expected to incur initial costs to get acquainted with and
understand the new legislation and practices, so as to analyse the changes and
possibilities to serve the documents. However, some of these costs are expected to be
forwarded to clients. Judges would also need time to get familiar with new rules.
Nevertheless these costs will only be incurred initially for both groups, and for those who
frequently manage cases under the Regulation, the proceedings are expected to become
more efficient and less time consuming.

In particular, lawyers will benefit from the implementation of e-CODEX and Electronic
Registered Delivery Service (ERDS), which facilitates the process of dealing with
different cases. Therefore, the proceedings are becoming more efficient and less time
consuming. Consequently, lawyers, under the policy package, would be able to handle a
higher number of cases, even though the client fees for each individual case would be
reduced. Therefore, qualified lawyers would gain benefits from the increased number of
cases and from higher quality of service.

1.3 IMPACT ON BUSINESS AS SERVICE PROVIDERS

Different businesses will get diverse consequences from the application of the
Regulation. Some traditional means of communication will to be used less in the future.
Therefore, such providers will incur negative impacts. In particular, postal service
providers are expected to have less income due to the number of evidences taken using
electronic means of communication; nevertheless, many postal services already make use
of electronic communication. Paper and office supply providers and paper-based
archiving companies are also expected to incur a reduction in sales. Furthermore, bailiffs
and private process servers would incur decreased demand. Their revenues are thus likely
to be reduced due to the implementation of e-CODEX and Electronic Registered
Delivery Service. This is why some Member States currently oblige to provide service of
documents only through bailiffs. In such cases, they will need to adjust to the new
electronic communication in order to be efficient in legal proceedings.

Meanwhile, some businesses are expected to benefit from the implementation of the
policy package. First of all, providers of IT consulting services could gain a profit of
around 1 million Euros for helping to implement the e-CODEX system. Furthermore,
judicial authorities deploying new technologies would also require services from internet
and telecommunication providers, cloud storage service providers and archiving service
providers. All these different businesses are likely to gain revenues under the revised
Regulation. Furthermore, maintaining these new technologies will also require assistance
from businesses in order to operate the system and provide all necessary maintenance

supply.
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1.4 IMPACT FOR CITIZENS AND BUSINESS (STAKEHOLDERS)

Taking advantages of higher legal certainty and mutual trust in cross-border services,
citizens and businesses are also likely to incur increases in the cost of court fees, legal
services, service methods, etc. The trend for a continued increase in cross-border cases is
likely to increase costs related to court fees and service methods and to become more
time consuming for the parties.

Nevertheless, the digitalization of the service of documents would have a positive impact
on citizens and businesses as parties of legal proceeding and they would gain benefits
without major additional costs. The development and establishment of e-CODEX, as a
modern electronic communication, would make the procedures more efficient. Such
consequences are especially important for businesses as it saves time.

Additionally, the implementation of e-CODEX would decrease legal fees paid to lawyers
for their services. Indeed, legal professionals will spend less time on the cases, allowing
citizens and businesses to have less costly and less stressful proceedings. Nevertheless,
average costs paid to lawyers will depend on other factors, and might not fully pass on
this positive impact.

1.5 IMPACT ON ENVIRONMENT

An environment impact will be incurred under both the baseline scenario and the policy
package.

Under the baseline, the necessity to use paper-based communication by the receiving and
transmitting agencies would require costs or papers, toner or ink. Additionally, postal
services involve relevant transport, including gas emissions and fuel usage, envelopes,
wrapping, etc. Nowadays, some of these sources are non-renewable, which have a
negative impact on environment.

The policy package would provide generally positive impact on environment, even
though some negative consequences will remain.

On the one hand, transmitting agencies would be obliged to use a label indicating the
nature of the document in order to increase the general awareness for addressee. Such
label would have to be printed and distributed.

On the other hand, the establishment of the electronic service of documents as one of the
methods to serve documents would avoid unnecessary printed documents and its physical
displacement. Postal service will hence be less frequently resorted to, with a positive
impact on environment through reduced gas emissions and fuel for transport.

In addition, the development and implementation of electronic communication via CEF
eDelivery would substitute paper —based communication. Therefore, this wide EU-tool
among the Member States would serve for different purposes, such as taking of evidence,
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which would increase the positive impact; thus reducing both the usage of toner or ink
and the creation of non-renewable resources (special booklets for guidance on how to fill
in special forms would no more be needed). .Additionally, stakeholders reported that
reprinted and duplicated prints often occur: the probability to waste such resources would
thus be reduced.
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ANNEX 4: ANALYTICAL METHODS

In order to estimate the quantitative aspects of current and future application of the
Regulation (EC) 1206/2001, it is necessary to have an overview on the number of legal
proceedings in which it was applied, as well as on the use of different channels for
taking evidence under the Regulation. For this purpose, a model has been prepared by
Deloitte which includes calculations and projections on these aspects. The model is based
on primary and secondary data, which have been combined in order to build robust
estimates on the application of the Regulation.

BRIEF DESCRIPTION OF THE MODEL

The main purpose of the model is to estimate the number of legal proceedings in which
the Regulation (EC) 1206/2001 is applied or will be applied in the future, both under the
baseline scenario and the policy package. In addition, it serves to estimate the share of
the different channels under the Regulation.

Primary data (i.e. statistics) concerning the number of legal proceedings in which the
Regulation (EC) 1206/2001 has been applied is not readily available. Therefore,
estimates have been made based on secondary information available for the
timeframe 2000-2017, as well as expert assumptions, which feed into the model. These
concern the following types of legal proceedings:

e Divorces, legal separations, and parental responsibility proceedings;

e Insolvencies, e.g. relevant in relation to B2B or B2C claims;

e Successions and wills;

e Property transactions, e.g. immovable property in B2B, B2C, and C2C
constellations;

e Contractual obligations, e.g. liability in B2B or B2C contracts;

e Administrative cases, e.g. concerning disputes between citizens and authorities;
and

e Compensation for damages, e.g. subsequent to criminal cases or as part of
liability proceedings.

Both a bottom-up and a top-down approach have been used to estimate the respective
data. In this case, a bottom-up approach means that the estimates are largely based on
available Eurostat data or data from national statistical offices, as well as qualitative /
quantitative information available in secondary sources. The number of legal proceedings
was estimated based on this data and respective assumptions. In contrast, the top-down
approach uses quantitative information available through the CEPEJ database on the
overall number of legal proceedings and attributes the individual case load to specific
types of legal proceedings based on assumptions.

The following table indicates the main data source for the estimates, as well as the type
of approach used per type of legal proceeding.
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Table 2: Types of legal proceedings, respective data sources, and approach used

Type of legal Source for estimate Approach used
proceeding for estimate

Bottom- Top-
up down

Divorces, legal Eurostat, e.g. concerning the overall
separations, and number of divorces
e e Brussels 11a Impact Assessment?,
e.g. concerning the number of cross-
border divorces and legal separations
between 2008 and 2012

Insolvencies e Eurostat, e.g. concerning the number X
of businesses in the EU

¢ Insolvency Impact Assessment”, e.g.
concerning the share of insolvencies
with cross-border elements

Successions and wills e Eurostat, e.g. concerning the number X
of deaths

e Successions & Wills Impact
Assessment’™, e.g. concerning the
share of deaths with an "international
component"

“oueeasienarin | o CEPEJ data’ on the caseload of X
Member States’ courts in 2014
concerning land register cases

e Eurostat data concerning the
population in EU Member States

Contractual e CEPEJ data on the caseload of X

obligations Member States’ courts in 2014
concerning litigious & non-litigious
civil & commercial cases

e FEurostat data concerning the

72 See: Study on the assessment of Regulation (EC) No 2201/2003 and the policy options for its amendment. See:
http://edz.bib.uni-mannheim.de/daten/edz-k/gdj/15/bxl_iia_final report analtical annexes.pdf

73 SWD(2012) 416 final. Impact Assessment accompanying the document “Revision of Regulation (EC) No 1346/2000
on insolvency proceedings”. See: http:/insreg.mpi.lu/Impact%20assessment.pdf

74 SEC(2009) 410 final. Impact Assessment accompanying the Proposal for a Regulation on jurisdiction, applicable
law, recognition and enforcement of decisions and authentic instruments in matters of successions and on the
introduction of a  European  Certificate of Inheritance.  See:  http://eur-lex.europa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:52009SC0410&from=EN

75 Council of Europe (2016): Evaluation of European Judicial Systems. Dynamic data set concerning civil and
commercial matters. See: https://public.tableau.com/views/2010-2012-
2014Data/Tables?:embed=y&:display count=yes&:toolbar=no&:showVizHome=no
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Type of legal Source for estimate Approach used
proceeding for estimate

Bottom- Top-
up down

population in EU Member States

Administrative cases e CEPEJ data on the caseload of X
Member States’ courts in 2014
concerning administrative cases

e Eurostat data concerning the
population in EU Member States

Compensation for e CEPE] data on the total caseload of X
damages Member States’ courts in 2014

Source: Deloitte

In addition to the sources identified above, the estimates draw on expert assumptions, e.g.
in relation to the share of legal proceedings that relate to cross-border cases, or
qualitative information gathered as part of the interviews, e.g. approximate share of cases
in which the Regulation (EC) 1206/2001 was applied. A detailed description on the
assumptions is provided in the next section Underlying assumptions and data input.

The assumptions were inserted in a complex Excel model developed by Deloitte in
which different types of data from various sources have been linked and extrapolated.
The following graph visualises the high-level approach used for the development of the
estimates and indicates illustrative types of data, the level of detail at which they are
available, the respective sources, as well as specific examples of indicators that have
been used.
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Area of
analysis

Type of data

Detail

Sources

Examples

Number of legal proceedings

Comprehensive : .
data from public SHrOugH growh
maodel back to

SOUrces, e.g.
from 2014 2“;“;"'“

Available for one or Linear growth or curve E.g. per type of legal
some Member States or modelling depending on proceeding, per channel
the EV in general theory and data under the Regulation

Available for all Member
States

Available studies®,
Eurostat, CEPEJ case interviews in 10 MS, Eurostat data on
load statistics, EIN data online survey, public previous development
consultation

Peer-reviewed
assumptions an shares
of specific elements

- # businesses / citizens » % of ross-border = Linear growth: - # legal proceedings in
- # divorces cases per type of legal Compound Annual which specific issues
= & insolvencies proceeding Growth Rate (CAGR) have occurred
« # of deaths = # of incoming / = Exponential growth = # Reg. was not used
- # of legal proceedings outgoing requests = Logistic function (5-
of courts under the Regulation Curve)
= 9% of specific channels = Curve modelling

*  eg Commission Impact
Assesaments, Max-Planck,
Mainstrat study, Maribor

Figure 3: High-level approach used to develop the estimates

Source: Deloitte

The assumptions were subject to an internal, in-depth peer review process. As part of
this process, different assumptions were introduced in the model to compare the different
outcomes. The result of this sensitivity analysis was that the assumptions provided in the
table below seem to be, at this stage, the most reasonable and pragmatic based on the best
data available in relation to this specific subject.

UNDERLYING ASSUMPTIONS AND DATA INPUT

a) Baseline and key assumptions

As previously explained, the model works with different assumptions indicated in the
table below.

Table 3: Key assumption used in the model

Sources

Assum Expert

Type of estimate Commis Intervie

p-tion .
-sion w$

assump- Other
tion
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Sources

Type of estimate Commis Intervie L Pert
. assump- Other
-sion WS .
tion
Basic statistical estimates
Share of divorces accompanied by a
e . 25% X
parental responsibility proceeding
Addltlopal parentgl responsibility 25% x
proceedings per divorce
Share of businesses that go insolvent 1% X
Share of cross-border insolvencies 25% X
Average number of legal proceedings per 10 x
insolvency ’
Share of cross-border cases of | Minimu 4% x
all incoming cases m
Xammu 15% X
Speed of growth of "cross-border CAGR" 1.5 X
Share of deaths with an Minimu 1% X
"international component" m ’
ﬂl/[ammu 25% X
Average 13%
Share of "international deaths" for which a
will is available and can be contested in 60.4% X
court
Share of property transactions with 1% X
"international component"
Share of contractual obligations with an
" . | 9.3% X
international component
Share of all given cases in Minimu 0.5% X
which the Regulation (EC) m e
1206/2001 was applied .
Xammu 50 X
Average 4%

Taking of evidence
Shares of cases

Share of cases in which VCis | Minimu x
used m 10%
Maximu
m 40% X
Average 25%
84
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Type of estimate

Sources

Share of cases in which direct
ToE was performed

Number of months it takes to
take evidence across borders

Share of paper based

Commis Intervie Deypi
. assump- Other
-sion WS .
tion

Minimu
m 5%
Typical 20%
Maximu
m 80%
Average 35%

Minimu

m 2

Maximu

m 12 X
Average 7

s 80% X
communication
90,000 X
Cost of VC equipment €
Transcript of recording 270 €
Translation costs Minimu 500 €
m
Maximu | 1,000 X
m €
Average | 750 €

Source: Deloitte

b) Key sources

The assumptions were built on the data gathered during the interviews with
practitioners both at EU and national level carried out as part of this study, desk
research as well as the expertise of the Deloitte study team and the external legal expert.

c) Construction of the baseline and core policy simulations

Based on the assumptions and key sources previously explained, the number of legal
proceedings in which the Regulation was and was not (but could have been) applied was
estimated for the period 2000-2017 (i.e. the baseline).

In addition to the construction of the baseline, the Deloitte study team has developed the
quantitative estimates in terms of the number of legal proceedings in which the
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Regulation is expected to be applied between 2017 and 2030, as well as the use of
different channels under the Regulation.

The projections are based on the same data and assumptions than for the baseline. A
growth model has been developed based on which the expected development of the
estimates in the future is projected. The model used in this study is based on the S-curve
concept which is widely applied in macro-economic modelling. The concept is visualised
below.

Table 4: Illustrative S-curve development of the number of legal proceedings in which
the Regulation was applied

Number approaches its
maximum

The number is only growing

slowly.

Turning point: The growth
rate of the number starts to
decrease, development
expected to slow down.

s8uipaadouid |eda| jo saquiny

Number increasesata
growing pace, e.g. due to
societal & technical
developments.

>
2018 2030 Time

Source: Deloitte

Within this concept, the growth of a certain set of data over time, e.g. the number of legal
proceedings in which the Regulation (EC) 1206/2001 was applied, increases over time up
to a point at which the growth rate eventually declines and the data only grows
marginally (the curve “flattens out™).

Such a curve can be modelled with a logistic function. The general formula used for the
logistic function is the following.

r—t
Py x e

Pt) = 14 Py(e™*t = 1)/Pyax

The formula contains the following elements:

e P represents the data point at a given time ¢,
e Py represents the data point today;
* Puuxrepresents the data point that can reasonably be achieved until 2030; and

86

www.parlament.gv.at


https://www.parlament.gv.at/pls/portal/le.link?gp=XXVI&ityp=EU&inr=24935&code1=VER&code2=&gruppen=Link:1206/2001;Nr:1206;Year:2001&comp=

e rrepresents the parameter by means of which the data point is expected to increase
annually; and
e ¢ is the mathematical that is the base for the natural logarithm (‘Euler’s number’).

The curve can be modelled in such a way that it does, however, not resemble the S-curve
in a given period of time, e.g. by mathematically stretching its development over a
timeframe that exceeds the scope of this study (i.e. the flat part of the curve will not be
reached by 2030). This has been used within this study as it can reasonably be expected
that societal trends and increasing judicial cooperation will remain over the next twelve
years until 2030. Thus, the graphs depicted in this section do not encompass the typical
“flattening out” part of the S-curve.

This has been the basis for estimates on the application of the revised Regulation
under the selected policy package. The values applied to the baseline scenario have
been used as the start value for the modelling of the application of the revised
Regulation. It was assumed that there would not be any significant changes in the first
two years at least, as the legislative changes would first need to be adopted and
implemented.

For the time after that, the assumptions concerning the speed of growth have been
adjusted based on the qualitative assessment of the selected policy options. For every
aspect of the policy option, it was assessed how and to what extent it would impact on
the number of cases in which the Regulation (or specific channels) have been applied,
based on expert judgment.

Overall, it was assumed that the application of the Regulation would increase based on
the envisaged policy changes. Again, it was assumed that the development would be S-
curve shaped.

Assumptions have been made for the overall application of the revised Regulation in the
future as well as the application of individual channels, as follows:

e Overall application of the revised Regulation (including the new channels
added): 67.5 — 90% of all cross-border cases in civil and commercial matters;

e Application of the channels that exist currently under the Regulation (Art.
10ff and Art. 17): 15 — 20% of all cross-border cases in civil and commercial
matters;

e Application of direct Taking of Evidence under Art. 17 of the Regulation: up
to 40% of all cases in which the Regulation is applied;

e Use of videoconferencing under Art. 17: up to 70% of all cases in which Article
17 of the Regulation is applied.

The estimates in the graphs provided should not be read as concrete projections but rather
as ‘corridors of estimates’ in which the ‘actual’ concrete number of legal proceedings is
likely to be.

d) Sensitivity of model results and likely robustness to changes in the underlying
assumptions and/or data input
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As previously explained, as part of the in-depth peer review of the model, assumptions
were introduced to compare the different outcomes. These assumptions were based on
the expertise and judgement of the Deloitte study team. In addition, the estimations were
provided in corridors in the graphs in order to take into account possible variations that
might occur.
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