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- Preparation of final trilogue

1. From February to May, three trilogue meetings were held on this draft Regulation. The fourth

and final trilogue is scheduled to take place on 19 June. Provisional agreement has been

reached on a large number of issues, but several issues remain to be agreed during the last

trilogue.

The current state of play on the last outstanding issues is set out in point 2 below. Issues that

were provisionally agreed at technical level are set out in point 3. Three more outstanding

issues on which the Presidency invites delegations to provide clear guidance are presented in

points 4, 5 and 6, relating to energy efficiency first, delegated vs. implementing acts, and to

reporting requirements on biofuels, biomass and bioenergy.
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(@)

State of play on last outstanding issues

Level of the three reference points in 2022, 2025 and 2027

In the context of the renewables trajectories, the level of the three reference points in Art.
4(a)(2)) has so far not been subject to negotiations with the EP. National contributions start
from '0%' on 1 January 2021 and must reach at least 100% by 31 December 2030. A linear
trajectory as requested by the EP, would mean 20% by (31 December) 2022, 50% by 2025
and 70% by 2027.

The Council GA and the current Presidency compromise contain percentages corresponding
to 80% of linearity in 2022 (16%) and 2025 (40%), and to 86% linearity in 2027 (60%).
Both institutions agree that the levels apply to both the Union trajectory and to the trajectories

of individual Member States.

2022

2025

2027

EP

20%

50%

70%

Council

16%

40%

60%

Having regard to the opposition of most delegations to a linear trajectory, and to the concern
shared by all institutions to guarantee the collective achievement of the binding EU target by
2030, a final Council compromise offer could for example correspond to 80%, 85% and 90%
of linearity, i.e. 16% in 2022, 43% in 2025 (rounded up from 42.5), and 63% in 2027. In

short, flexibility could be offered to the EP either in general - by raising a bit the levels of all
three reference points - or by raising the level of the first reference point (2022) or of the last

reference point (2027).
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(b)

(0

Commiittees

On the Committees in Article 37, an agreement in principle could be reached in the third
trilogue meeting. However, further work at technical level is still ongoing in order to
determine the exact division of competences between the two Committees and the need to
avoid overlaps. Furthermore, the EP maintains its request for using delegated acts instead of
implementing acts in Articles 27(4ter) and 30(6). Considering the developments so far and the
aim to reach a final compromise solution, the Presidency suggests moving the GHG
inventories and the GHG PAMS and projections under the CCC (Climate Change Committee)
while keeping them as reporting requirement under Art. 15. Relevant changes have been

introduced in Art. 23(6), Art. 32(3) and Art. 37.

Early efforts: as from 2005 or 2021 ?

In the context of Member States' contributions in the area of renewable energy, the only
outstanding issue is the 'early efforts' that may be taken into account as a 'relevant
circumstance' by a Member State when it establishes its national contribution (Art. 5, para. 1
(d)(v)). Council insists that 'early efforts' be counted as from 2005, whereas the EP proposes
to count them from 2021 onwards.

The corresponding definition of 'early efforts' is set out in AM 53 (new Art. 2(2)(11a)), and
the obligation for the Commission to have due regard for these relevant circumstances when
assessing the contributions of Member States ambition/progress gap-filling mechanism is

established in Art. 27(1).
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(d)

(e

Dates of submission of draft national plans and Commission recommendations thereon

In Article 9 on the draft national plans, in the first paragraph, the EP has indicated that it will
insist on negotiating the date on which Member States have to submit their first draft national
plans. The Council's General Approach sets that date at 31 December 2018, but the EP,
supported by the Commission, strongly insists on negotiating an earlier date that would lie
between 1 September and 31 December 2018.

Furthermore, in the second paragraph, the EP, supported by the Commission, wants to delay
the issuing of Commission recommendations to Member States. The Council proposes that
the Commission should send its recommendation six months before the Member States' final
plans are due, but the EP wants to reduce this period in the final trilogue to between 3 to 6

months.

Multilevel Climate and Energy Dialogue Platforms

The EP has proposed to add a new Article 10a establishing in each Member State a permanent
Multilevel Climate and Energy Dialogue Platform. As a compromise, Council accepted the
addition of an Article along these lines (including a compromise recital 20ter): this text
obliges all Member States, in particular those that have no such structure in place yet, to
consider establishing such a permanent Dialogue Platform. The EP, however, maintains its
request to make it obligatory for any Member State that does not have such a structure in

place to establish such a platform.
Gap filler mechanism for renewable energy and energy efficiency

On Article 27 and the issue of what will happen if the Member States planned contributions
for renewable energy do not add up to the 2030 Union target, good progress was made in the
Energy Working Party in preparing a text that is much closer to the EP's position'. However,
on 31 May the EP presented a new compromise text proposal for Article 272, This text most
importantly proposes a gap filling mechanism for energy efficiency, as well as a number of

other changes.

cf. Note to Coreper 8536/18 p. 5
cf- WK 6381/2018
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After receiving strong negative feedback from the Member States in the Energy Working

Party on the 5™ of June, the Presidency was able to achieve some progress and to

provisionally agree with the Parliament on the following issues in Art. 27:

in para. 1, the Presidency proposes to: (i) add an explicit reference to the Commission
assessment in case of a gap in the area of energy efficiency in order to put energy
efficiency and renewable energy on an equal footing, politically speaking (this does not
mean that the gap-filling mechanism will be the same as for renewables); (i1) keep the
reference to the “iterative process’; (iii) insert a subparagraph which will provide more
clarity on the Commission’s assessment in case of a gap (the reference to “modelling
exercises” mirrors the text in Art. 25 (3) (¢)); (iv) insert a provision which will stimulate
the Member States to submit on time but which makes it clear that there is no automatic
national contribution setting (as the result from the formula will only be “assumed by

the Commission™).

in paragraph 1bis, the Presidency rejects the EP proposals and maintains the Council

GA;

in paragraphs 2 and 2bis, the Presidency introduces technical changes in the text to meet

the EP request;

in paragraph 3, the Presidency proposes a change in order to avoid the legal concerns
that the Regulation cannot impose conditionality on the Commission’s right of

initiative;
in paragraph 3a, the Presidency rejects the EP proposals and maintains the Council GA;

in paragraph 4, the EP accepted the changes proposed by the Presidency; the only
remaining political issue is whether the Commission will assess only the EU trajectory

or - as requested by the EP - also the Member State trajectories.

in paragraph 4bis, the Presidency rejects the EP proposals and maintains the Council

GA;
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(2

(h

- in paragraph 5, the Presidency has put in square brackets the text that describes what
will be the result of an ambition gap, as this issue depends on the nature of the overall

EU energy efficiency target (binding vs. indicative).

Political monitoring of the governance

In response to the Article 29bis inserted by Council which establishes an annual review by the
Council of progress, the EP has indicated that it refuses to accept this provision, and has
presented instead a compromise text for a Joint Declaration 3. Given this situation, the
Presidency, on the basis of the DE/FR/LU non-paper WK 7065/2018, proposes a revised
compromise text which includes a new recital. However, the Presidency also invites
delegations to consider the option of having a Council Declaration on this issue, as a

compromise solution.

Long-term low emission strategies

As a key climate element, Article 14 related to the long-term strategies is expected to evoke
extensive discussions at the final trialogue. Although the Council revised the general approach
and made a step toward the EP with new mandate on the newly introduced aspects by the EP
(introducing obligations for the Commission to assess various scenarios for the EU
contribution to the targets in the Paris agreement, including net-zero GHG by 2050, negative
emissions and the implication on the global and EU carbon budget) there is still a gap
between the positions related to these elements. In addition the EP introduced an obligatory
Annex Ila containing a detailed set of elements to be included in the long-term strategies of
the Member States. The Council made it lighter in substance and non-binding. Following the
technical meeting with the EP on 8 June, the Presidency suggests introducing a few more
technical changes in Art. 14, including a compromise for the name of the strategies in order to

find common ground with the EP.

cf- WK 6381/2018
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3. Provisionally agreed issues
In Technical Meetings in recent weeks, the negotiation teams reached compromises on a
number of issues, both political and technical in nature, which are considered "provisionally
closed', pending confirmation at political level. If the ‘provisional agreements’ are confirmed
by Coreper, these issues will be approved at the trilogue without further discussion; this will
reduce the still considerable number of outstanding issues that have to be negotiated at the last
trilogue on the 19" of June. The Presidency considers that the provisional agreements are
balanced and has tried to receive reciprocal concessions from the EP on each of them. It
should be noted that these agreements are only provisional and should be confirmed by
Coreper. Given that this is the final stage of the negotiations, and the progress that has been
achieved, the Presidency expects the delegations to object to the agreements only if they cross

red lines for the respective Member States. These agreements include the following:

3.1. Article 1 — Subject matter and scope

The Presidency proposes to accept a general reference to "just transition" in Recital 13 and in
Annex I, Part 1, Section B 5.2. and to accept the reference to “ensuring full participation of
the general public and local authorities”. In return, the EP agrees to drop its proposal in Art.
1(1)(bc) and to accept the rest of the text from the Council GA. The EP also insists that the
Presidency seeks a reaction from the Member States on whether they can agree to drop “and

to the extent feasible” in Annex I, Part 1, Section B 5.2.

3.2. Dimension “Internal Energy Market” in Art. 4 (d)

As regards interconnectivity, the Presidency agreed in AM 83 to keep in the body of the text a
general reference to the indicators of the urgency of action and the sentence on socioeconomic
and environmental cost-benefit analysis, while the Parliament agreed to drop its text in AM 83
and to keep the precise description of the indicators of urgency unchanged in the Annex I,

Part I, Section A, Part 2.4.1;
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As regards the other elements of the Internal Energy Market dimension, the Presidency agreed
to keep in AM 85 a reference to “policies and measures related to market-based price
formation in compliance with applicable legislation” as a neutral expression which is in line
with, and does not prejudge, the text of the Electricity Regulation and Electricity Directive. In
turn, the Parliament agreed to drop its AM 84 on national objectives for transmission and
distribution infrastructure, to insert AM 86 and 97 in the Annex with “if appropriate”, and to
drop its AMs related to capacity mechanisms and bidding zones (AM 85 and 151).

3.3. Dimension “Research, Innovation and Competitiveness” — Art. 4, Art. 22 and Annex |
part 1 Section A, Part 2.5

The Presidency offers to accept AM 90 with “where available” in the beginning and to use
the neutral wording “clean energy technologies” as a compromise between “low carbon
technologies” (which is strongly opposed by EP) and “sustainable technologies” (which is
strongly opposed by the majority of MS). This wording of “clean energy technologies” will
be used also in AM 155 and 240. In turn, the EP agrees to drop its AM 89 and to accept the
rest of the text of the Council GA.

3.4. Article 11 — Regional cooperation

The Presidency agreed partially with the numerous changes proposed by the Parliament whilst
respecting the Member States' wishes to have a bottom-up approach, a clear definition of the
scope of regional cooperation, a minimal administrative burden and no obligation for
cooperation with third countries. In turn, the Parliament agreed with the changes proposed by
the Presidency and agreed to drop the reference to “macro” in Art. 11 and elsewhere in the

text.

3.5. Fossil fuels subsidies

Following the mandate from Coreper on 16 May, the Presidency explored possible
compromise solutions and proposes to the Council to accept the proposed compromise texts in
AM 17, AM 156, AM 193, AM 248 and AM 258. In these texts the Council agrees to a
reference to “energy subsidies, in particular for fossil fuels” and in turn the EP agrees to drop
its exclusive focus on fossil fuel subsidies, to drop the deadline of 2020, and to leave “if

applicable” in the compromise for AM 248.
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3.6. Art. 27bis

The EP agreed with the proposed changes by the Presidency, so as a result the text of Art.
27bis will refer to financial “mechanism” instead of “platform”, and in paragraph 5 the
projects financed by other sources will count towards the EU target. The only open issue in

this Article which will have to be agreed is “implementing acts” vs. “delegated acts”.

Energy efficiency first

One major outstanding issue which the Parliament presents as a very high priority is the
“energy efficiency first” principle. On the basis of the COREPER discussion on 11 April
(doc. 6794/18), the Presidency has always underlined to the EP that Council refuses to accept
a definition and is ready to accept only a compromise recital (39bis); the Parliament maintains
however that this is unacceptable. In this situation and bearing in mind the final stage of these
negotiations, the Presidency would like to receive delegations' political guidance on the
following question: “Are the Member States ready, as a final compromise, to accept, along
with the recital on “energy efficiency first” principle, also a definition in Art. 2 (17a) which
will reflect the text from the recital, and a reference to the “energy efficiency first” principle
in Art. 3(3)(b), if in turn the Parliament agrees to drop its AM 191, 256 and 260 (see AM 46,
54, 191, 256, 260, and Article 3(3)(b)), as set out in WK 6998/2018). As a result, there would

be a recital, a definition, and a 'reflection of the principle' in Article 3, but no operative
obligations for Member States in terms of planning or reporting on the implementation of the

principle.

Delegated vs. implementing acts

Additionally, in order to solve the outstanding issue of “delegated vs implementing acts”,
the Presidency invites delegations to indicate whether they could accept a compromise in
which Council agrees with a delegated act on the national inventory systems in Art. 30(6), if
in turn the Parliament agrees with an implementing act on the financing mechanism in Art.

27bis(3)?
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6.  Reporting on biofuels, biomass and bioenergy

At the last technical meeting on 8 June, the EP raised the issue of reporting on biofuels,
biomass and bioenergy which relates to Article 18, Annex I Part 1, and Annexes VII and VIII.
The EP informed the Presidency that it insists on most of its amendments and does not accept
the text of the Council GA in a number of cases where this text differs from the Commission's
original proposal. The Presidency informed the EP that the reporting burden on these issues
has led the Council to delete many reporting obligations, that the reporting burden is an
important concern of the Council in the context of an overall compromise, and that
delegations would need to be consulted on possible compromises. Pending further last-minute
technical consultations with the EP on this issue, delegations are invited to express themselves
on the EP requests. To facilitate the discussion, all the related EP requests in the

aforementioned parts of the text are highlighted in blue.

7. Delegations should note that the text as reflected in the Annex will still have to be aligned in
some places with the final texts of the Energy Efficiency and Renewable Energy Directives
following the final trilogue meetings on those proposals, and that the text of the recitals -
although already updated and aligned to the extent possible - will also have be aligned with

the final text of the Articles in several places.

8. Coreper is invited to provide guidance for the Presidency, including on the issues set out in
points 4, 5 and 6, and to agree on a mandate for the Presidency for the fourth and final

trilogue on 19 June on the basis of the text reflected in the Annex.
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FOURTH COLUMN explanations
The fourth column contains Presidency compromise suggestions. In that column, bold italics text indicates
text as it was proposed by the EP.
Bold text indicates compromise texts proposed by the Presidency in response to EP amendments *).
Highlighted underlined bold text (normal or italics) indicates new text as compared to the previous
documents 9103/18, WK 6381/2018 and WK 6583/2018. N.B. some of the texts in these WK's were not

discussed in the EWP in depth; these parts remain highlichted underlined bold.

Where the fourth column is unmarked, or marked " Maintain Council GA", at this stage, it is proposed

that Council maintains its General Agreement position as reflected in the third column.

N.B. some recitals remain subject to alignment with the corresponding provisions in the Articles.
N.B.  Where footnotes from the Commission proposal remain unchanged across the four columns, the
footnote is only reproduced once; such deleted footnotes are marked with *.
*) N.B. in some cases, the bold text is simply copied from the Council GA text, where it indicates a change
compared to the Commission proposal.
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