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- Preparation for the 3rd trilogue

l. INTRODUCTION

1. On 8 June 2017, the Commission adopted the above-mentioned proposal, together with
its Communication on an Aviation Strategy for Europe. In this Communication, the
Commission stated its intention to assess the effectiveness of Regulation (EC) No
868/2004 concerning protection against subsidisation and unfair pricing practices causing
injury to Community air carriers in the supply of air services from countries not members
of the European Community, with a view to revising or replacing it with a more effective
instrument that would ensure fair competition conditions between all air carriers and

thereby safeguard connectivity to and from the Union.

2. The legislative proposal has been assigned to the Parliament’s Committee on Transport
and Tourism (TRAN) which designated Markus Pieper (EPP, Germany) as rapporteur.
The Economic and Monetary Affairs Committee has designated Ramon Tremosa |

Balcells as rapporteur for opinion.
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Il. STATE OF PLAY

On 7 June 2018, the Council reached a General Approach on the above-mentioned
proposal. On 11 January 2018, the EP rapporteur presented his draft report to the TRAN
Committee. The draft report supports the Commission's proposal, but introduces some
changes in order to notably involve more the European Parliament in the consultation
process, or put more emphasis on the connectivity criterion in the investigations. The
Committee Members discussed the amendments to the report on 20 February and adopted
the draft report on 20 March 2018.

The first trilogue took place on 27 June, on the basis of the General Approach and the EP
report. A broad mandate was given to subsequent technical meetings to identify and make
progress on certain areas of compromise with a view to a second trilogue, which took
place on 24 September 2018. Both these first two trilogues confirmed the importance
given by both co-legislators to agreeing on an effective and applicable Regulation, which
should be able to support fair competition in the aviation sector, while also protecting

consumers and connectivity in the Union.

The second trilogue confirmed the tentative agreement reached at technical level on a
great deal of issues and allowed an exchange of views on the main political issues of the

Regulation.
The European Parliament put a specific emphasis on:

» the inclusion of social factors in the Union Interest test. Moreover, the Parliament
insisted that the Union Interest test should not be applied before the launch of the
Commission's investigation;

» the inclusion of the concept of the 'threat of injury' in the Regulation, as basis for
the investigation and, if necessary, for the adoption of provisional redressive
measures;

» the possibility for provisional redressive measures, as a complement to the threat
of injury, especially if a third country obstructs the investigation. The Parliament
argued that it is important to strongly intervene before irreversible damage is done
against the Union, that such provisional redressive measures exist in other Union
legal acts and have already been applied,;

» the adoption of redressive measures by the Commission.
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The European Parliament also expressed doubts and asked for further clarifications regarding

the Council General Approach on:

» the deletion of Article 10 (the 'violation track’), which, in their view, reduces the
scope of the Regulation;

» the new Article 4a 'Suspension’, which the EP sees as a way for the Member
States to block the investigation;

» the legal clarification regarding the exclusion of traffic rights as possible
redressive measures;

» the adoption of operational redressive measures by the Council.

At the Aviation Working Party meetings on 28 September, 8 and 12 October 2018, the
Presidency provided the delegations with details regarding the Parliament's position
regarding the remaining technical outstanding issues, as well as the main political issues.
Delegations were invited to indicate their positions and flexibility on the Parliament's
amendments and main concerns. Furthermore, in order to prepare the third informal

trilogue, technical meetings were held on 26 September and 8 October 2018.

I11. REVISED MANDATE

7. With a view to the third informal trilogue, on 17 October 2018, the basis for the
discussion will be the 4-column document contained in the Annex to this report, as well
as the proposal for a compromise package concerning the main political issues included
in Addendum 1 to this report.

8. In fourth column, the lines highlighted in orange contain the remaining outstanding
technical issues and Presidency's compromise proposals for them. Changes with respect
to the previous version of the 4-column table (document 12441/1/18 REV1) have been
indicated with bold underlined and strikethrough.

9. The suggested technical compromise proposals include the following provisions:

e lines 107-113 - Union Interest
e line 127 - Commission's decision not to investigate in case of non-systemic issue, or
no significant impact;
e line 147 - negative impact on connectivity;
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10.

e line 152 - Member States' support in the investigation;
e line 175 - confidentiality clause;

e line 189 - duration of proceedings - disregarding the possible suspension of the

investigation;

e line 194 - resumption of the investigation after 6 months, if the injury/threat of injury

persists;

e line 219 - investigation should not be limited to the injury period,;
e line 254 - Commission's reporting before the review of redressive measures.

e lines 272-273 — Commission’s reporting to EP and Council

In ADD 1 to this report, the Presidency is also proposing a possible compromise package

on the main political issues, with a view to reaching a final agreement on the file.

V. CONCLUSION

11.

The Permanent Representative Committee is invited to agree on the revised mandate for
the third trilogue on the Safeguarding Competition Regulation foreseen for 17 October
2018, as set out in the Annex and ADD 1 to this report.
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