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CORRIGENDUM

This document corrects document COM(2018)646 of 12.09.2018.

Concerns the English language version.
Correction of numbering errors in Articles 1 to 9 bis; correction of references.
The text shall read as follows:

Amended proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Regulation (EU) No 1093/2010 establishing a European Supervisory
Authority (European Banking Authority); Regulation (EU) No 1094/2010 establishing a
European Supervisory Authority (European Insurance and Occupational Pensions
Authority); Regulation (EU) No 1095/2010 establishing a European Supervisory
Authority (European Securities and Markets Authority); Regulation (EU) No 345/2013
on European venture capital funds; Regulation (EU) No 346/2013 on European social
entrepreneurship funds; Regulation (EU) No 600/2014 on markets in financial
instruments; Regulation (EU) 2015/760 on European long-term investment funds;
Regulation (EU) 2016/1011 on indices used as benchmarks in financial instruments and
financial contracts or to measure the performance of investment funds; Regulation (EU)
2017/1129 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market and Directive (EU) 2015/849 on the
prevention of the use of the financial system for the purposes of money-laundering or
terrorist financing

(Text with EEA relevance)
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The September 2017 Commission proposal to review the European Supervisory Authorities'
Regulations (hereafter the " Review Proposal") intends to strengthen their capacity to ensure
convergent and effective financial supervision, but it does not pursue the specific objective of
reinforcing the mandate of the Authorities in matters relating to the preventing and combating
of money laundering and terrorist financing. Despite the strengthened legislative framework
in this area, several recent cases of money-laundering in European banks have shown that
improvements may still be warranted in the Union's supervisory framework to strengthen the
confidence in the Banking and Capital Markets Unions. These improvements need to be
implemented swiftly and in a determined way. The most efficient way of dealing with this
matter is to amend the Review Proposal and strengthen decisively the role of the European
Banking Authority in particular. The Commission calls on the legislators to adopt these new
amendments, together with the Review Proposal, as rapidly as possible.

The objectives of this amending proposal are the following:

1) to optimise the use of expertise and resources dedicated by centralising tasks related to
preventing and combating money-laundering and terrorist financing at the European Banking
Authority;

2) to clarify the scope and content of the anti-money-laundering related tasks entrusted to the
European Banking Authority;

3) to reinforce the tools for carrying out anti-money laundering tasks;

4) to strengthen the coordination role of the European Banking Authority for international
anti-money laundering issues.

To this end, it is proposed to give a leading and coordinating role to the European Banking
Authority in order to centralise resources currently scattered across the three European
Supervisory Authorities and give it a more robust support structure, also given that it is in the
banking sector that money laundering and terrorist financing risks are most likely to have
systemic impact. On the basis of existing tools and powers of the Authorities as amended by
the pending Review Proposal, it is proposed to give the European Banking Authority a more
explicit and comprehensive mandate to ensure that risks of money-laundering and terrorist
financing in the Union's financial system are effectively and consistently incorporated into the
supervisory strategies and practices of all relevant authorities. The European Banking
Authority will also be able to request competent authorities to investigate possible breaches of
the relevant rules and to oversee national procedures in this area. Under specific,
circumscribed circumstances it will be able to address decisions directly to individual
financial sector operators with regard to money-laundering matters and engage in binding
mediation between national competent authorities on such matters.

. Consistency with existing policy provisions in the policy area
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This amending proposal is consistent with the Commission's on-going efforts to strengthen
the Union's framework for financial supervision, develop the Capital Markets Union and to
combat money-laundering and terrorist financing.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

The legal basis for all amendments presented in this proposal is Article 114 of the Treaty on
the Functioning of the European Union ("TFEU").

. Subsidiarity (for non-exclusive competence)

Because the European Supervisory Authorities are Union bodies, their governing regulations
can only be amended by the Union legislator. Moreover, the objective of this proposal is to
improve the effectiveness of supervision, foster cooperation among competent authorities and
to optimise the use of expertise and resources at Union level in matters related to risks of
money-laundering and terrorist financing. This will ensure a more consistent and effective
functioning of the internal market, an objective which cannot be reached by Member States
acting individually.

. Proportionality

The amendments presented in this proposal constitute targeted changes to improve the
Union's supervisory framework, which do not go beyond what is necessary for attaining the
objectives set out therein. The proposed amendments will contribute to improving the
integrity, stability and effectiveness of the financial system throughout the Union.

o Choice of the instrument

This proposal amends the pending Review Proposal. It amends the Regulations governing the
three European Supervisory Authorities and the Directive on the prevention of the use of the
financial system for the purposes of money-laundering or terrorist financing and takes the
form of a Regulation.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS
. Collection and use of expertise

This proposal takes into account reflections of the Joint Working Group composed of the
chairpersons of the European Supervisory Authorities, the chairperson of the Supervisory
Board of the Single Supervisory Mechanism, the chairperson of the Joint Committee's anti-
money laundering sub-committee and the Commission, as well as exchanges with relevant
stakeholders.

. Impact assessment

Given the urgent need to preserve and safeguard the European banking system from
potentially damaging money-laundering cases, this initiative was prepared without an impact
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assessment or public consultation, but using the practical experience and expertise
underpinning the Reflection Paper mentioned above.

. Regulatory fitness and simplification

This is a targeted amendment of the Union framework for prudential and anti-money
laundering supervision of financial institutions and financial market participants to centralise
the tasks of the European Supervisory Authorities related to preventing and combating
money-laundering and terrorist financing in the financial sector at the European Banking
Authority and to reinforce the tools for carrying out anti-money laundering tasks and
coordination. The amendments should make Union level supervision more effective and
efficient and will improve legal and economic certainty. This is in line with the Commission's
Better Regulation Agenda.

. Fundamental rights

This proposal respects the fundamental rights and observes the principles recognised in
particular by the Charter of Fundamental Rights of the European Union.

4. BUDGETARY IMPLICATIONS

The financial and budgetary impact of this proposal is explained in detail in the
supplementary legislative financial statement at the end of this proposal.

S. OTHER ELEMENTS

. Implementation plans and monitoring, evaluation and reporting arrangements

The implementation of this Regulation will be reviewed as part of the regular reviews of the
Authorities framework every three years.

. Detailed explanation of the specific provisions of the proposal

Enhancing the role of the European Banking Authority

The proposed amendments to Article 1(2) extend the scope of action of the European Banking
Authority in a targeted way, to incorporate into the European Banking Authority's mandate
matters related to combating money-laundering and terrorist financing across the financial
sector, to supplement its existing mandate in the banking sector.

The proposed amendments to Article 4(2) ensure a dedicated definition of financial sector
operators which include all relevant financial institutions subject to Directive 2015/849,
including those within the remit of Regulation (EU) No 1094/2010 and Regulation (EU) No
1095/2010.

The proposed Article 8(1)(I) emphasises the specific importance attributed to the European
Banking Authority's work in relation to combating money-laundering and terrorist financing.

The proposed new Article 9a provides the European Banking Authority with strengthened
tools to promote consistent, systematic and effective action in the area of preventing and
combating money-laundering and terrorist financing in the Union's financial system.

3
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In particular, it empowers the European Banking Authority to collect information relating to
weaknesses identified in the processes and procedures, governance, business model and
activities of financial institutions to prevent money-laundering and terrorist financing, as well
as measures taken by competent authorities and make that information available to relevant
competent authorities as appropriate. It also puts emphasis on the importance of conducting
reviews of competent authorities, as well as carrying out risk assessment exercises to test
competent authorities' strategies and resources in relation to money-laundering and terrorist
financing risks. The proposed Article also foresees a role for the European Banking Authority
to cooperate and liaise with relevant third country anti-money laundering supervisors with a
view to better coordinating action at Union level in material cases of money-laundering or
terrorism financing with a third country dimension.

Finally, the proposed Article foresees that coordination and cooperation issues relating to anti-
money laundering and terrorist financing takes place through an Anti-Money Laundering
Committee integrated into the European Banking Authority. It will be composed of heads of
Member States authorities and bodies competent for ensuring compliance by financial
institutions with the requirements of Directive 2015/849/EU, and observers from the
European Insurance and Occupational Pensions Authority, the European Securities and
Markets Authority, the European Systemic Risk Board, the European Commission and from
the Supervisory Board of the European Central Bank.

The proposed Article 9b aims to reinforce the capacity of the European Banking Authority to
ensure the effectiveness of Union law in the area of preventing and combating money
laundering and terrorism financing. It gives the Authority the power, where it has indications
of material breaches, to request competent authorities to start investigations on possible
breaches of relevant rules, and consider taking decisions and imposing sanctions on financial
sector operators.

Changes put forward to Article 17 on the procedure for breach of Union law and Article 19 on
the procedure for binding mediation, envisage enabling the European Banking Authority in
the context of its tasks related to preventing and combating money laundering and terrorism
financing, to take individual decisions addressed to financial sector operators even when the
material rules are not directly applicable to such financial sector operators. This will include
material rules enshrined in national legislation transposing Directives, as well as national
legislation exercising options granted to Member States in Regulations.

The proposed amendments to Article 54 clarify that the Joint Committee of the three
Supervisory Authorities serves as a forum of cooperation among the three Authorities on
matters related to the interaction between prudential and anti-money laundering aspects.

The proposed amendments to the Regulation governing the European Insurance and
Occupational Pensions Authority and the Regulation governing the European Securities and
Markets Authority remove Directive 2015/849 on the prevention of the use of the financial
system for the purposes of money-laundering or terrorist financing from the scope of activities
of those two authorities and clarify that the Joint Committee should be used as a forum for
cooperation on matters related to the interaction between prudential, and anti-money
laundering andcountering financing of terrorism aspects.

The proposal also includes minor amendments to Directive 2015/849 on the prevention of the
use of the financial system for the purposes of money-laundering or terrorist financing to
substitute references to the European Supervisory Authorities with a reference to the
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European Banking Authority. These are technical amendments to ensure coherence with the
proposed new role proposed for the latter.
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2017/0230 (COD)
Amended proposal for a
REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Regulation (EU) No 1093/2010 establishing a European Supervisory
Authority (European Banking Authority); Regulation (EU) No 1094/2010 establishing a
European Supervisory Authority (European Insurance and Occupational Pensions
Authority); Regulation (EU) No 1095/2010 establishing a European Supervisory
Authority (European Securities and Markets Authority); Regulation (EU) No 345/2013
on European venture capital funds; Regulation (EU) No 346/2013 on European social
entrepreneurship funds; Regulation (EU) No 600/2014 on markets in financial
instruments; Regulation (EU) 2015/760 on European long-term investment funds;
Regulation (EU) 2016/1011 on indices used as benchmarks in financial instruments and
financial contracts or to measure the performance of investment funds; Regulation (EU)
2017/1129 on the prospectus to be published when securities are offered to the public or
admitted to trading on a regulated market and Directive (EU) 2015/849 on the
prevention of the use of the financial system for the purposes of money-laundering or
terrorist financing

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 114 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,
Having regard to the opinion of the European Central Bank',

Having regard to the opinion of the European Economic and Social Committee?,
Acting in accordance with the ordinary legislative procedure?,

Whereas:

(1) Following the financial crisis and the recommendations of a group of high level
experts led by Jacques de Larosiere, the the Union has made important progress in
creating not only stronger, but also more harmonised rules for the financial markets in

! oJcC,,p..
2 olcC,,p..
Position of the European Parliament of ...(OJ...) and decision of the Council of ...
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2)

)

(4)

)

(6)

the form of the Single Rule Book. The Union has also set up the European System of
Financial Supervision ("ESFS"), built on a two-pillar system which combines micro-
prudential supervision, coordinated by European Supervisory Authorities ("ESAs"),
and macro-prudential supervision through the establishment of the European Systemic
Risk Board ("ESRB"). The three ESAs namely the European Banking Authority
("EBA"), created by Regulation (EU) No 1093/2010 of the European Parliament and
of the Council®, the European Insurance and Occupational Pensions Authority
("EIOPA"), created by Regulation (EU) No 1094/2010 of the European Parliament
and of the Council , and the European Securities and Markets Authority (ESMA),
created by Regulation (EU) No 1095/2010 of the European Parliament and of the
Council® (collectively "the founding regulations") — became operational in January
2011. The overall objective of the ESAs is to sustainably reinforce the stability and
effectiveness of the financial system throughout the Union and to enhance consumer
and investor protection.

The ESAs have made a crucial contribution to the harmonisaton of the rules of the
financial markets in the Union by providing the Commission with input for its
initiatives for regulations and directives adopted by Council and Parliament. The
ESA's have also provided the Commission with drafts of detailed technical rules which
have been adopted as delegated and implementing acts.

The ESAs have also contributed to the convergence in financial supervision. And
supervisory practise in the Union by means of guidelines directed at competant
authorities and by coordinating reviews of supervisory practices. However, the
decision making processes enshrined in their founding regulations, in addition to
constraints on resources and the nature of those instruments, which the ESAs have at
their disposal, have prevented them from fully achieving their overall objectives.

After seven years of operation and following evaluations and the public consultations
undertaken by the Commission it appears that the ESAs are increasingly constrained in
their capacity to meet their objectives of the further integration of financial markets
and services and the enhancement of consumer protection, within the existing
legislative framework, both in the Union and between the Union and third countries.

Any enhanced powers to be afforded to the ESAs, to enable them to meet those
objectives, would also require both appropriate governance and sufficient funding.
Enhanced powers alone would not be sufficient to achieve the ESAs' objectives where
they do not have sufficient funding or where they are not governed in an effective and
efficient manner.

In the Commission's Communication of 8 June 2017 on the mid-term review of the
Capital Markets Union Action Plan, it was emphasised that a more effective and
consistent supervision of financial markets and services is pivotal for the elimination

Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Banking Authority), amending Decision
No 716/2009/EC and repealing Commission Decision 2009/78/EC (OJ L 331, 15.12.2010, p. 12).
Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Securities and Markets Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010,
p. 84).
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of regulatory arbitrage between Member States, when exercising their supervisory
tasks, for the acceleration of market integration and for the creation of single market
opportunities for financial entities and investors.

Further progress in supervisory integration is therefore particularly urgent to complete
the Capital Markets Union. Ten years after the onset of the financial crisis and the
establishment of the new supervisory system, financial services and the Capital
Markets Union will be increasingly driven by two major developments: sustainable
finance and technological innovation. Both have the potential to transform financial
services and our system of financial supervision should be equiped for them.

It is therefore crucial that the financial system plays its full part in meeting critical
sustainability challenges. This will require a deep re-engineering of the financial
system to which the ESAs should make an active contribution starting with reforms to
create the right regulatory and supervisory framework to mobilise and orient private
capital flows towards sustainable investments.

The ESAs should play an important role in identifying and reporting risks that
environmental, social and governance factors pose to financial stability, and in
rendering financial markets activity more consistent with sustainability objectives. The
ESAs should provide guidance on how sustainability considerations can be effectively
embodied in relevant EU financial legislation, and promote coherent implementation
of these provisions upon adoption.

Technological innovation has had an increasing impact on the financial sector and
competent authorities have therefore taken various initiatives to deal with those
technological developments. In order to promote better supervisory convergence and
to exchange best practices between relevant authorities on the one hand, and between
relevant authorities and financial institutions or financial market participants on the
other hand, the role of the ESAs with regard to their oversight function and
supervisory coordination should be strengthened.

Technological advancements in financial markets can improve financial inclusion
provide access to finance, enhance market integrity and operational efficiency and also
lower barriers to entry in those markets. To the extent relevant for the applicable
substantive rules, training of competent authorities should also extend to technological
innovation.. This should contribute to avoiding that Member States develop divergent
approaches in these matters.

It is becoming increasingly important to promote consistent, systematic and

effective monitoring and assessment of risks in relation to money-laundering and
terrorist financing in the Union's financial system. Given the consequences for
financial stability which may stem from abuses of the financial sector for money-
laundering or terrorist financing purposes, and building on the experience
already gained by EBA in protecting the banking sector from such abuses, EBA
should take a leading role at Union level to protect the financial system from
moneyv-laundering and terrorist financing risks. Therefore, it 