- Council of the
European Union

Brussels, 23 November 2018

(OR. en)
5834/6/18
Interinstitutional File: REV 6
2016/0379(COD)
ENER 37
ENV 57
CLIMA 19
COMPET 58
CONSOM 22
FISC 47
CODEC 128
NOTE
From: General Secretariat of the Council
To: Permanent Representatives Committee
No. Cion doc.: 15135/1/16 REV 1
+ ADD 1 REV 1
+ ADD 2 REV 1
Subject: Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND
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I.  INTRODUCTION
1. On 30 November 2016, the Commission submitted a set of proposals as “Clean Energy for
All Europeans” package, in order to provide a stable legislative framework, necessary for
the energy transition. Two legislative files, based on article 194(2) of the Treaty, discuss the

common rules for the internal market in electricity.

2. Inthe European Parliament, these proposals were referred to the Industry, Research and

vt —

rapporteur. The ITRE Committee voted on its report on 21 February 2018.
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II.

I11.

STATE OF PLAY

The TTE (Energy) Council adopted, on 18 December 2017, a general approach on the above-

mentioned proposal. The first informal trilogue, based on the Council general approach, took

place on 27 June 2018, the second, third and fourth based on revised mandates was held on 11

September 2018, 18 October and_13 November. The trilogues and technical meetings in

between allowed the co-legislators to advance significantly and propose compromise
suggestions. Moreover, a broad mandate was also given to the technical meetings to make

progress on the entire Regulation.

The entire proposal was discussed in technical meetings. Moreover, during September,
October and November the Energy Working Party has pursued its examination of the
Presidency's compromise proposals. Furthermore, in order to prepare the fifth informal

trilogue, several technical meetings with the EP have taken place.

REVISED MANDATE

In view of the fifth informal trilogue scheduled for 5 December 2018, the basis for the
discussion will be the fourth-column table contained in Annex I to this note that sets out in the
4th column textual proposals 'provisionally agreed’ in second trilogue or 'provisionally agreed
in TM' (technical meetings) which await to be provisionally confirmed at the fifth trilogue.

The Presidency also indicates additional Council compromise proposals.

In Annex II, consolidated version of Articles 13, 18a, 18b, 38 and 39 was included to
facilitate the reading of the latest compromises on these articles. The content of Annex Il is

also included in the 4 column document.
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6.  Paragraphs 'provisionally agreed’ in trilogues or technical meetings (in TM) as well as

Council compromise proposals are indicated in the fourth column.

7. In the fourth column, all changes leading to and including Coreper of 16 November 2018 are
bold for additions and [ ] for deletions. New proposals are bold and underlined (or hold
italics and underlined) and deletions are strikethrough.

Iv. CONCLUSION

The Permanent Representatives Committee is invited to agree on a revised mandate for the

fourth informal trilogue on 5 December 2018, on the basis of the text included in Annex I and

Annex II.
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ANNEX II

Article 13 - Bidding zone review
(Consolidated compromise proposal)

1. Member States shall take all appropriate measures to address congestions. Bidding zone borders
shall be based on long-term, structural congestions in the transmission network | |. Bidding zones
shall not contain such structural congestions unless they have no impact, or as a temporary
exemption their impact on neighbouring bidding zones is mitigated through the use of remedial
actions and they do not lead to reductions of cross zonal trading capacity in accordance with the
requirements of Art 14. The configuration of the bidding zones in the Union shall be designed in
such a way as to maximise economic efficiency and in order to maximise cross-border trading
opportunities, while maintaining security of supply with due respect to the provisions in Article
14.

2. Every three years, the ENTSO for Electricity shall report on structural congestion and other major
physical congestion between and within bidding zones, including location and frequency of such
congestion in accordance with the capacity allocation and congestion management guideline adopted
on the basis of Article 18 of Regulation (EU) 714/2009 and an assessment of whether the cross-zonal
trade capacity reached the minimum threshold pursuant to Article 14.

3. In order to ensure an optimal bidding zone | | configuration | ] a bidding zone review shall be
carried out. That review shall identify all structural congestion and include analysis of [ ] different
configurations of bidding zones in a coordinated manner with the involvement of affected stakeholders
from all [ ] relevant Member States, following the process in accordance with [ ] the capacity
allocation and congestion management guideline adopted on the basis of Article 18 of Regulation
(EU) 714/2009. Current bidding zones shall be assessed based on their ability to create a reliable
market environment, [ | including for flexible generation and load capacity, which is crucial for
avoiding grid bottlenecks, balancing electricity demand and supply, securing the long-term
security of investments [ | in network infrastructure.

In this article and in article 13a, relevant Member States, transmission system operators or
national regulatory authorities refer to those Member States, transmission system operators or
national regulatory authorities participating in the review of the bidding zone configuration and
also those in the same capacity calculation region pursuant to the capacity allocation and
congestion management guideline adopted on the basis of Article 18 of Regulation (EU)

714/2009.
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4. By [3 months after the entry into force of this Regulation] all relevant transmission system
operators shall submit a proposal [ | for the methodology and assumptions that will be used in
the review process as well as the alternative bidding zone configurations considered to the
relevant national regulatory authorities for approval. The relevant national regulatory
authorities shall come to a unanimous decision on the proposal within [3 months]. In case they
do not agree within this time frame, the Agency shall, within three months, [ | decide on the
methodology and assumptions [ ] as well as the alternative bidding zone configurations considered.
The methodology shall be based on structural congestions which are not expected to be
overcome within the next [ | three years, taking due account of tangible progress on
infrastructure development projects, that are expected to be realised within the next [ | three
years.

5. Based on the methodology and assumptions approved pursuant to paragraph 3, [T]the transmission
system operators participating in the bidding zone review shall submit a joint proposal to the [ |
relevant Member States or designated competent authorities of the relevant Member States
whether to amend or maintain the bidding zone configuration no later than 12 months after [ |
approval of the methodology pursuant to paragraph 4. Other Member States, Energy
Community Contracting Parties or other third countries sharing the same synchronous area
with any Member State may submit comments.

6. Where structural congestion has been identified in the report pursuant to paragraph 2 or by one
or more transmission system operators in their control areas in a report approved by the [ |
respective national regulatory authority or authorities [ | the [ | respective Member State in
cooperation with their transmission system operators shall decide, within 6 months, to either
define national or multinational action plans pursuant to Art 13a, or to review their bidding
zone configuration. The decision shall be immediately notified to the Commission and the
Agency.

7. For those Member States that have opted for a proposal to amend the bidding zone
configuration, the relevant Member States shall come to a unanimous decision within 6 months
after the notification pursuant to paragraph 4. Other Member States may submit comments to
the relevant Member States who should take account of these comments when coming to their
decision. The decision shall be justified and notified to the Commission and the Agency. Should
the relevant Member States fail to come to a unanimous decision within the allowed timeframe,
they shall immediately notify the Commission. [ ] As a measure of last resort, the Commission
after consultation with the Agency [ | shall adopt a decision whether to amend or maintain the
bidding zone configuration in and between those Member States [ | by six months after
receiving such a notification.

8. Member States and the Commission shall consult relevant stakeholders before adopting a decision
under this Article.
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10.

[ ] Any decision adopted according to this Article shall specify the date of implementation of a
change. That implementation date shall balance the need for expediency with practical considerations,
including forward trade of electricity [ | The [ ] decision may define appropriate transitional
arrangements [ |.

Where further bidding zone reviews are launched under | | the capacity allocation and congestion
management guideline adopted on the basis of Article 18 of Regulation (EU) 714/2009 this
Article shall apply.

Article 13a - Action plans
(Consolidated compromise proposal)

Following a decision pursuant to Article 13(6), the respective Member State or States shall
develop action plans in cooperation with their national regulatory authority. These action plans
shall contain a concrete timetable for adopting measures to reduce the structural congestions
identified within the period of [no later than [4] years after the decision pursuant to Article 13(6)

[ 1]

Irrespective of the concrete progress of the action plan, Member States [ | shall ensure that
without prejudice to derogation under Article [ | 14 (7b), the cross-border trade capacities are
increased every year up to the benchmark level [ | calculated in accordance with Article 14 (7),
which is to be achieved by the end of 2025. The yearly increase shall be achieved by means of a
linear trajectory. The starting of this trajectory shall be either the capacity allocated at this
border in the year before adoption of the roadmap or the average of the three last years before
the adoption of the roadmap, whatever is higher. [ | For the period when a Member State is
implementing an action plan, the Member State shall ensure that the capacity made available
for cross-zonal trade to be compliant with Article 14 (7) is at least equal to the values of the
trajectory, including by use of remedial actions in the capacity calculation region | |-

Costs of remedial actions required to follow the trajectory or make available cross-zonal
capacity at the borders concerned by the action plan shall be borne by the Member State or
Member States implementing the action plan.

Yearly during the implementation of the action plan and within six months after the expiry of
the action plan, the relevant transmission system operators [ | shall [ ] assess whether the
available cross-border capacity has reached the linear trajectory or, as of the end of 2025, the
minimum level outlined in Article 14 (7) for the period of the last 12 months [ | and report to

relevant national regulatory authorities and the Agency. [This-assessment{{-shall-be-continnously
, . 24 hsforth iod-of thelast-24 bt
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5. For those Member States for which the assessment following paragraph 4 demonstrates that a
transmission system operator has not been compliant with the level outlined-in-Article 14(7)
linear trajectory [ | the relevant Member States shall come to a unanimous decision within 6
months from receiving the assessment referred in paragraph 4 on whether to maintain or amend
the bidding zone configuration. Other Member States may submit comments to the relevant
Member States who should take account of these comments when coming to their decision. The
decision shall be justified and-shall notified to the Commission and the Agency. Should the
relevant Member States fail to come to a unanimous decision within the allowed timeframe, they
shall immediately notify the Commission. [ | As a measure of last resort, the Commission after
consultation with the Agency and the relevant stakeholders shall adopt a decision whether to
amend or maintain the bidding zone configuration in and between those Member States | |, by
six months after receiving of such a notification. [ |

6. Six months before the expiry of the action plan, Member States shall decide whether to amend
their bidding zone to address remaining congestions or whether to address remaining internal
congestions with remedial actions for which they shall cover the costs.

7. Where a structural congestion has been identified pursuant to paragraph 4 but no action plan
was defined within 6 months, the relevant transmission system operators shall within twelve
months after a structural congestion has been identified assess [ | whether the available cross-
border capacity has reached the minimum level outlined in Article 14(7) for the period of the
last 12 months and report to relevant national regulatory authorities and the Agency. For those
Member States for which the assessment demonstrates that a transmission system operator has
not been compliant with the minimum level, decision-making process in paragraph 5 applies.
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=

Article 18 a (new) (line 352 and following)
General principles for capacity mechanisms

To address residual concerns that [ | may not be eliminated by the measures pursuant to Article
18(3), Member States may, [ | while implementing those measures and subject to this Article and to
Union State aid rules, introduce capacity mechanisms.

Before introducing capacity mechanisms underparagraphasreferred-to-in-paragraphi, Member

States shall conduct a comprehensive study of their possible effects on the neighbouring Member
States by consulting, at least, its electrically connected neighbouring Member States and the
stakeholders of those Member States.

Member States shall not introduce capacity mechanisms where both the European and the
national adequacy assessments, or in the absence of a national adequacy assessment, the
European adequacy assessment have not identified a resource adequacy concern.

Member States shall not introduce capacity mechanisms before the Agency has published its

opinion as referred to in Article 18(3b).

temporary, moved to Article 18b below]

Where a Member State applies a capacity mechanism, it shall review that mechanism and shall
provide that no new contracts are concluded under that mechanism where both the European
and the national adequacy assessment, or in the absence of a national adequacy assessment, the
European adequacy assessment have not identified a resource adequacy concern.

When designing capacity mechanisms Member States shall include a provision allowing for an
efficient administrative phase-out of the capacity mechanism in case no new contracts are

concluded under paragraph 5 during [3] consecutive years.
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Article 18 b (new) (line 432 and following)
Design principles for capacity mechanisms

1.  Any capacity mechanism shall:

(al) Dbe temporary.

(a) not create undue market distortions and not limit cross-zonal trade;

(b)  not go beyond what is necessary to address the adequacy concern;

(c¢) select capacity providers by means of a transparent, non-discriminatory and competitive
process;

(e)  provide incentives for capacity providers to be available in times of expected system stress;

(f)  ensure that the remuneration is determined through the competitive process;

(g) set out the required technical conditions for the participation of capacity providers in advance
of the selection process;

(h)  be open to participation of all resources, including storage and demand side management
that are capable of providing the required technical performance;

(i)  apply appropriate penalties to capacity providers when not available in the event of system

stress;

2. Design principles for strategic reserves

(@)

(b)

(c)

(d)

(e)

(ex 2a.) When a capacity mechanism is designed as a strategic reserve, resources in the
strategic reserve shall only be dispatched in case transmission system operators are likely
to exhaust their balancing resources to establish an equilibrium between demand and

supply.

This requirement is without prejudice to activating resources ahead of actual dispatch in
order to respect their ramping constraints and operating requirements. Energy-from

: disps d-to-aveid-ma d ion. The output of the strategic
reserve during activation shall not be attributed to balance groups through wholesale
markets or shall not change their imbalances.

During imbalance settlement periods where resources in the strategic reserve were
dispatched imbalances in the market shall be settled at least at the value of lost load /at a
value higher than the intraday technical price limit maximum-elearing priee as referred in

Article 9(1) of this Regulation, whichever higher. 54-ef Regulation-(EH)20154222
HEACNMHE

The output of the strategic reserve following dispatch shall be attributed to balance
responsible parties through the imbalance settlement mechanism.

The resources taking part in the strategic reserve shall not get remunerated through
wholesale electricity markets or balancing markets.

The | | resources takingpart in the strategic reserve shall be held outside of the market at
least for the duration of the contractual period.
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3. Design principles for other capacity mechanisms than strategic reserves

3.1 In addition to the requirements laid down in paragraph 1, capacity mechanisms other than
strategic reserves shall:

(a) be constructed so as to ensure that the price paid for availability automatically tends to zero
when the level of capacity supplied which-would-be profitable-on-the-energy market-witheut
a-capacity-mechanism is expected to be adequate to meet the level of capacity demanded;

(b) remunerate the participating resources merely for their availability and ensure that the
remuneration does not affect decisions of the capacity provider whether or not to generate;

(c) ensure that capacity obligations are transferable between eligible capacity providers.
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Consolidated version of merged article 38+39
(590) Adoption and revision of coordinated actions and recommendations

1. (591) | ]| The transmission system operators of a system operation region shall develop a
procedure for the adoption and revision of coordinated actions and recommendations put forward
by Regional Coordination Centres in accordance with the criteria set out in paragraphs 2 to 4.

2. (592) Regional Coordination Centres shall [ | issue [ | coordinated actions addressed to the
transmission system operators in respect of the [ | tasks referred to in points (a), (b) [ ] of Article
34(1). Transmission system operators shall implement the binding coordinated actions [ | except|[ |
where the implementation of the coordinated actions would result in a violation of the
operational security limits defined by each transmission system operator [in accordance with [ |
the System Operation Guideline adopted on the basis of Article 18 of Regulation 714/2009].

(ex para 2a of article 38) (593) Where [ | a transmission system operator decides not to
implement a coordinated action for the reasons set out in this paragraph {21, it shall
transparently report the detailed reasons to the Regional Coordination Centre and the
transmission system operators of the system operation region without undue delay. In such
cases, the Regional Coordination Centre shall assess the impact on the other transmission system
operators of the system operation region and may propose a different set of coordinated actions

subject to a the procedure in this paragraph. in-paragraph2.

3. (594) Regional Coordination Centres shall adept issue recommendations addressed to the
transmission system operators for the [ | tasks listed in Article 34(1) which are not referred to in
paragraph 2 of this Article. .

(ex para 6 of article 39) (603) Where | | a transmission system operator decides to deviate from the
recommendation, the transmission system operator shall submit a | | justification to the Regional
Coordination Centres and to the other transmission system operators of the system operation region.

4. (596) The revision of coordinated actions or a recommendation shall be triggered at the request of
one or more of the transmission system operators of the system operation region. Following the
revision of the coordinated action or recommendation, regional coordination centres shall confirm
or modify the measure.
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5. (602) Where the measure subject to revision is a coordinated action in accordance with [Article
38(2)], the request for revision shall not suspend the coordinated action except in cases | | where the
implementation of the coordinated action would result in a violation of the operational security
limits defined by each transmission system operator in accordance with the System Operation
Guideline adopted on the basis of Article 18 of Regulation 714/2009.

6. (ex para 4 of article 38) (598) (Council compromise proposal) Upon proposal of a regulatory
authority or the Commission, following consultation with the Electricity Cross-Border
Committee, transmission system operators and Regional Coordination Centre of the system
operation region, the | | Member States of a system operation region may jointly decide to grant
the competence for coordinated actions or binding decision-making powers to their [ | Regional
Coordination Centre for one or more of the | | tasks provided for in | | Article 34(1).
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