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OUTCOME OF PROCEEDINGS
From: General Secretariat of the Council
To: Code of Conduct Group (Business Taxation)
Subiject: Panama's Foreign Owned Call Centres (PA005)

— Final description and assessment

I/ STANDSTILL REVIEW PROCESS (DECEMBER 2017)!:

a. Description

The Panamanian Call Centre Regulation Law (Law No. 54 of October 25, 2001) provides tax and
other special economic zone benefits to call centres established in Panama by foreign investors.
However, the special tax exemption is limited to foreign companies who have “commercial use”

call centres based in Panama.

For telecommunications, Law 54 of 2001 offers Call Centres the same incentives granted to export
processing zones by Law 25 of 1992. The most relevant incentives are similar to those granted to

export processing zones:

- No income tax, sales tax, import duty or any other national taxes levied on call centres export

operations;

- Special vacation schedules;

1 Endorsed by ECOFIN on 5 December 2017 (doc. 15429/17).
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- Special employee stability regime (three years);
- Market fluctuations as a justified cause for labour contract termination.

Any person exploiting call centre activities duly authorized by the Panamanian Authority of Public
Services may benefit from the tax benefits granted to companies operating in ‘export processing
zones’. Activities benefiting are those considered ‘export’ services (e.g. the final destination of

telecommunication services provided used outside the Panamanian territory).
b. Preferential features/ Benefits available under the regime
The general income tax rate for domestic companies is currently 25%.

A special income tax exemption is limited to foreign companies who have “commercial use” call
centres based in Panama (on call centres export operations). Therefore, a preferential tax treatment

1s granted.
c. Possible concern/What is the problem under the Code?

A regime limited to foreign tax payers and/or to operations outside the territory of the jurisdiction
(ring fenced regime) does not meet criteria 1 & 2 of the Code of Conduct which prohibit this type of

ring fencing.

The special tax exemption is limited to foreign companies/ export operations. As the tax exemption
only applies to the income from foreign operations, the regime seems targeted to foreign enterprises
or for activities with foreign entities/markets since tax advantages are likely to be granted only to

foreign enterprises or in respect of transactions carried out with non-residents.
Source of information

Outsourcing Law Website

d. Assessment by FHTP:

Not scheduled for review by the FHTP.
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e. Assessment by the experts:

la | 1b | 2a | 2b 3 4 5

Panama — Foreign owned call centres \Y ? X ? X X \%

V = harmful

X = not harmful

Explanation

Gateway criterion - Significantly lower level of taxation:

“Within the scope specified in paragraph A, tax measures which provide for a significantly lower
effective level of taxation, including zero taxation, than those levels which generally apply in the
Member State in question are to be regarded as potentially harmful and therefore covered by this

code”

The general tax rate in Panama is 25%. However, pursuant to the Panamanian Call Centre
Regulation Law (PCCRL), a special tax exemption may be granted on call centres export
operations. Therefore, the measure provides for a significant lower level of taxation and is

potentially harmful under the Code.
Criterion 1 — Targeting non-residents:

“whether advantages are accorded only to non-residents or in respect of transactions carried out

with non-residents”

Criterion 1 contains two elements. The first element is whether the measure is exclusively available
to non-residents or transactions with non-residents (criterion 1a). The second element is whether it

is only or mainly used by non-residents or for transactions with non-residents (criterion 1b).
la) Criterion la concerns the de jure application of the measure.

1b) Criterion 1b is used to complement the assessment under criterion la which only looks at the
literal interpretation of the measure. It takes account of the de facto effect of the measure. Where
the majority of taxpayers (or counterparties to transactions) benefiting from the measure are in fact

non-residents the measure will fall foul of criterion 1b.
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Under the PCCRL, the measure does seem not de lege to exclude the residents from the scope of the
beneficiaries but such beneficiaries must carry out only call centres export operations and

consequently only with non-residents.
There is no information on the de facto effect of the measure.
Criterion 2 — Ring-fencing:

“whether advantages are ring-fenced from the domestic market, so they do not affect the national

tax base”

As regards criterion 2 the division between criteria 2a and 2b is done in the same way as in the case
of criterion 1 (i.e. de jure interpretation and de facto analysis). In general, a measure is caught by
criterion 2 if the advantages are ring-fenced from the domestic market so that they do not affect the

national tax base. In most cases, the evaluation against criterion 2 follows closely that of criterion 1.
2a) What has been written under criterion la often applies analogously to criterion 2a.

2b) On the basis of the explanations provided above and the marking under criterion 1b, the

evaluation of criterion 2b often follows the same reasoning.

Under the PCCRL, the measure does not seem de lege to exclude the residents from the scope of the
beneficiaries. A confirmation from Panama on this interpretation would be relevant. However, there
is no certainty that de facto beneficiaries are both domestic and non-residents. We would need to
have further information notably on the number of domestic residents carrying out such operations

and being granted the exemption provided by the PCCRL.
Criterion 3 - Substance:

“whether advantages are granted even without any real economic activity and substantial economic

presence within the Member State offering such tax advantages”

According to the standard practice for the evaluation of a measure against criterion 3, a measure is
found harmful under this criterion if there are no specific requirements with regard to real economic

activities and notably any requirement with respect to employment obligations.
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Pursuant to the PCCRL, the beneficiaries need to be registered with the Registrar or the special
committee (“Comisién Nacional de Zonas Procesadoras™) in charge of the registration with respect
to the companies operating from the Free Zone (“Zonas Procesadoras”). Such a zone relies on the
Law 25 of 1992 which explicitly requires productive investments and does not focus on ‘highly
mobile’ activities (intra-group service, co-ordination centre, financial services activities etc.).
Additionally, the measure is only available where the beneficiary meets certain employment

conditions (e.g. recruitment of a Panamanian staff, except in case of a high expertise needed).
Criterion 4 — Internationally accepted principles:

“whether the rules for profit determination in respect of activities within a multinational group of

companies departs from internationally accepted principles, notably the rules agreed upon within

the OECD”
The measure does not contradict any internationally embraced principle.
Criterion 5 - Transparency:

“whether the tax measures lack transparency, including where legal provisions are relaxed at

administrative level in a non-transparent way"

All preconditions necessary for the granting of a tax benefit should be clearly laid down in publicly

available laws, decrees, regulations etc. before a measure can be considered transparent.

Although the conditions to be granted a licence to operate from the Free Zone look clear, the scope
of the exemption is unclear because it overrides so many future amendments that might be made to

the various tax acts which it exempts.
Overall assessment

“Without prejudice to the respective spheres of competence of the Member States and the
Community, this code of conduct, which covers business taxation, concerns those measures which

affect, or may affect, in a significant way the location of business activity in the Community”

In the light of the assessment made under all Code criteria, the regime would be considered as

overall harmful.
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II/ ROLLBACK REVIEW PROCESS?:

On 4 September 2018, Panama informed the Code of Conduct Group that the Parliament approved
the draft law to reform the Call Centre regime to ensure compliance with EU Code of Conduct
criteria. The Group agreed that the rollback is sufficient at its meeting of 21 September 2018: see

analysis below of the legislation provided.

The Panama Call Centres reform was signed into Law by Panama's President on 17 October 2018,

and published in the Official Gazette two days later:

https://www.gacetaoficial.gob.pa/pdfTemp/28637 A/GacetaNo 28637a 20181019.pdf

1a 1b 2a | 2b 3 4 5

Panama — Foreign owned call centres X ? X ? X X X

Gateway criterion - Significantly lower level of taxation:

The general tax rate in Panama is 25%. However, pursuant to the new law adopted to regulate the
activity of Call Centre for Commercial Use (Call Centres) a full tax exemption on CIT is granted to
authorised call centres, although other special tax measures apply. Therefore, the measure provides

for a significant lower level of taxation and deserves an assessment under the Code.
Criterion 1 — Targeting non-residents:

The law adopted on 4 September 2018 does not distinguish between transactions with resident and

non-resident in order for the tax reduction to be granted.

For what concerns the de facto effects of the measure, the information provided by Panama on the
use of the regime before the reform are only partial. Panama explained that more information could

not be provided as it was not requested to companies under the previous regulation.
Criterion 2 — Ring-fencing:

The law adopted on 4 September 2018 does not exclude residents from the scope of the

beneficiaries of the preferential tax treatment.

2 Endorsed by the ECOFIN Council on 4 December 2018 (doc. 14364/18 COR 1).
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Criterion 3 - Substance:

Art. 4 and 5 of the law adopted on 4 September 2018 set forth substance requirements to be met in
order for the tax advantage to be claimed. The measures include a minimum number of employees
and a threshold for expenses to be incurred in Panama. Similar provisions will be included for
companies that are resident in the Panama-Pacifico Special Economic Zone which benefit from the
regime. Other substance requirements were already set in other pieces of legislation, in particular by

Law 31/1996 and are still in force.

Criterion 4 — Internationally accepted principles:

The measure does not contradict any internationally embraced principle.
Criterion 5 - Transparency:

All preconditions necessary for the granting of a tax benefit should be clearly laid down in publicly

available laws, decrees, regulations etc. before a measure can be considered transparent.

The conditions for a call centre licence to be granted are laid down by the law and no administrative

discretion seems to apply.
Grandfathering

Panama did not include any grandfathering provision for companies previously benefitting from the
Call Centre regime. The law will therefore be applicable as soon as it enters into force for

companies that benefited from the regime before the reform.
Overall Assessment

In the light of the assessment made under all Code criteria, the regime is considered as overall not

harmful.
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