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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE DELEGATED ACT

Regulation (EU) No 2365/2015 (‘the Regulation’)! requires that counterparties to securities
financing transactions (SFTs) report the details of any SFT they have concluded, as well as
any modification or termination thereof, to a trade repository. Against this background,
Article 4(9) of the Regulation empowers the Commission to adopt, following submission of
draft regulatory technical standards by the European Securities and Markets Authority
('ESMA"), and in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010?
establishing ESMA, a delegated Regulation specifying the information to be reported to trade
repositories.

In accordance with Article 10(1) of Regulation (EU) No 1095/2010, the Commission shall
decide within three months of receipt of the draft standards whether to endorse the drafts
submitted. The Commission may also endorse the draft standards in part only, or with
amendments, where the Union's interests so require, having regard to the specific procedure
laid down in this Article.

2. CONSULTATIONS PRIOR TO THE ADOPTION OF THE ACT

In accordance with the third subparagraph of Article 10(1) of Regulation (EU) No 1095/2010,
ESMA carried out two public consultations. A first consultation was held on the basis of an
initial Discussion Paper (March / April 2016) and a second one on a Consultation Paper with
draft regulatory technical standards in accordance with Article 4(9) of the Regulation. The
Consultation Paper was published on 30 September 2016 and the consultation closed on 30
November 2016.

Moreover, ESMA’s Securities and Markets Stakeholder Group set up in accordance with
Article 37 of Regulation (EU) No 1095/2010 was consulted on the draft technical standards.

Additionally, ESMA involved the members of the European System of Central Banks (the
ESCB) in the development of the draft regulatory technical standards as required under
Article 4(9) of the Regulation.

Alongside the draft regulatory technical standards, ESMA submitted a report on how the
outcome of these consultations has been taken into account in the development of the final
draft regulatory technical standards submitted to the Commission.

Together with the draft regulatory technical standards, and in accordance with the third
subparagraph of Article 10(1) of Regulation (EU) No 1095/2010, ESMA has also
commissioned an external analysis of the costs and benefits related to the draft regulatory
technical standard submitted to the Commission under Article 4(9) of the Regulation. This
analysis is available in Annex XII to the Final Report on draft technical standards under the
Regulation that can be found at:

https://www.esma.europa.eu/sites/default/files/library/esma70-708036281-
82 _2017_sftr final report_and_ cba.pdf.

! Regulation (EU) 2015/2365 of the European Parliament and of the Council of 25 November 2015 on
transparency of securities financing transactions and of reuse and amending Regulation (EU) No
648/2012 (OJ L 337, 23.12.2015, p. 1).

2 Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Securities and Markets Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010, p.
84).
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3. LEGAL ELEMENTS OF THE DELEGATED ACT

Article 4(9) of the Regulation provides that ESMA shall develop draft regulatory technical
standards further specifying the details of the reports from counterparties to SFTs to a trade
repository. The power to adopt a delegated regulation is provided in the last subparagraph of
the same Article of the Regulation.

3.1. Article 1

The delegated regulation specifies the details of SFTs to be reported by means of tables of
fields that are described in the Annex of the delegated regulation. It also specifies the accurate
reporting of newly concluded SFTs and of subsequent reports relating to the same SFT.

3.2. Article 2

With respect to an SFT that is cleared by a central counterparty, the delegated regulation lays
down specific provisions for the reporting of its details. These provisions address the specific
situations of an SFT that has already been reported to a trade repository prior to its clearing
and of an SFT that is concluded on a trading venue and cleared on the same calendar day. The
delegated regulation also specifies the details to be reported in relation to the margin posted or
received for a cleared SFT.

3.3. Article 3

Concerning the collateral of an SFT, the delegated regulation includes provisions to address a
number of specific situations. More concretely, the provisions address cases where
counterparties to a securities lending transaction agree not to collateralise, where collateral is
explicitly linked to a loan, where a counterparty collateralises one or more SFTs with a
collateral basket and where a counterparty collateralises its SFTs on a net exposure basis.

34. Article 4

In terms of the reuse of collateral by a counterparty to the SFT, the delegated regulation sets
out obligatory reporting details for collateral received as a security as well as collateral
received as cash.

3.5. Article 5

The delegated regulation shall enter into force on the twentieth day following that of its
publication in the Official Journal of the European Union.

3.6. Annex

In its Annex, the delegated regulation specifies in four tables the details of the SFTs to be
reported relating to (i) counterparty data, (i1) loan and collateral data, (ii1) margin data and (iv)
re-use, cash reinvestment and funding sources data.
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COMMISSION DELEGATED REGULATION (EU) .../...
of 13.12.2018

supplementing Regulation (EU) 2015/2365 of the European Parliament and of the
Council with regard to regulatory technical standards specifying the details of securities
financing transactions (SFTs) to be reported to trade repositories

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) 2015/2365 of the European Parliament and of the Council
of 25 November 2015 on transparency of securities financing transactions and of reuse and
amending Regulation (EU) No 648/2012", and in particular Article 4(9) thereof,

Whereas:

(1) To increase efficiency and leverage similarities between the reporting of derivatives
and the reporting of securities financing transactions ('SFTs'), the obligation to report
the details of SFTs to trade repositories pursuant to Article 4 of Regulation (EU)
2015/2365 should be aligned with the obligation to report derivative transactions to
trade repositories pursuant to Article 9 of Regulation (EU) No 648/2012 of the
European Parliament and of the Council®. The reporting requirements that specify the
details of SFTs should therefore be similar to the reporting requirements that specify
the details of derivative contracts.

(2) To ensure the efficiency and usefulness of reported information on SFTs, the specific
details of the SFTs to be reported should be adapted to the different types of SFTs
identified in Regulation (EU) 2015/2365. With regards to reporting margin lending
transactions, the purpose of Regulation (EU) 2015/2365 is to capture transactions that
serve the same purpose as repurchase transactions, buy-sell back transactions or
securities lending transactions and therefore pose similar risks to financial stability by
allowing the build-up of leverage, pro-cyclicality and interconnectedness in financial
markets or by contributing to liquidity and maturity transformation. While margin
lending therefore includes transactions subject to margin agreements between financial
institutions and their clients where financial institutions provide prime brokerage
services to their clients, it does not include other loans such as loans for corporate
restructuring purposes which, despite the possibility of involving securities, do not
contribute to the systemic risks addressed by Regulation (EU) 2015/2365.

3) It is important that the details of any SFT cleared by a central counterparty are
correctly reported and can be easily identified, irrespective of whether that SFT was
cleared on the same date or on a later date than the date on which that SFT was
concluded.

! OJ L 337,23.12.2015, p. 1.
2 Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC
derivatives, central counterparties and trade repositories (OJ L 201, 27.7.2012, p. 1).
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(4)

©)

(6)

(7

®)

To ensure comprehensive reporting where specific details of the collateral are not
known on the day of the trade, counterparties should update information on the
collateral as soon as that information becomes available to the counterparties, and no
later than the working day following the value date of that SFT.

To provide more useful information to the authorities that access the details of SFTs in
trade repositories, counterparties should report to the trade repositories the
International Securities Identification Number ('ISIN') of any collateral basket they use
to provide collateral to an SFT, if that basket has an ISIN.

Where counterparties provide collateral on a net exposure basis, resulting from the
offsetting of a number of SFTs between two counterparties, a specific allocation of
collateral to an individual SFT is often not possible, and hence the collateral allocation
may not be known. In those situations, counterparties should be able to report
collateral independently of the underlying loan.

This Regulation is based on the draft regulatory technical standards submitted by the
European Securities and Markets Authority ('ESMA") to the Commission pursuant to
the procedure in Article 10 of Regulation (EU) No 1095/2010 of the European
Parliament and of the Council®.

ESMA has conducted open public consultations on these draft regulatory technical
standards, analysed the potential related costs and benefits and requested the opinion
of the ESMA Securities and Markets Stakeholder Group established in accordance
with Article 37 of Regulation (EU) No 1095/2010,

HAS ADOPTED THIS REGULATION:

Article 1
Details of SFTs to be reported

A report made pursuant to Article 4(1) of Regulation (EU) 2015/2365 shall include
the complete and accurate details set out in Tables 1, 2, 3 and 4 of the Annex that
pertain to the SFT concerned.

When reporting the conclusion of an SFT, a counterparty shall specify in its report
the action type “New” in Field 98 in Table 2 of the Annex to this Regulation. Any
subsequent reports of the details of that SFT shall specify in Field 98 in Table 2 of
the Annex to this Regulation the relevant action type that relates to that SFT.

Article 2
SFTs cleared by central counterparties

An SFT whose details have already been reported pursuant to Article 4(1) of
Regulation (EU) 2015/2365 and which is subsequently cleared by a central
counterparty, shall be reported, once cleared, as terminated by specifying in Field 98
of Table 2 of the Annex the action type “Termination/Early Termination”, and the
new SFTs resulting from the clearing shall be reported.

Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
establishing a European Supervisory Authority (European Securities and Markets Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010,
p. 84).
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An SFT that is concluded on a trading venue and that is cleared by a central
counterparty on the same day shall only be reported after that SFT has been cleared.

A counterparty shall, for the margin posted or received for a cleared SFT, report the
details set out in Table 3 of the Annex to this Regulation and specify the relevant
action type laid down in Field 20 of that Table of the Annex.

Article 3
Collateral reporting

Counterparties to a securities or commodities lending or a securities or commodities
borrowing transaction that agree that no collateral shall be provided, shall specify
this in Field 72 of Table 2 of the Annex.

Where the collateral of an SFT is linked to an individual loan and the details of the
collateral are known by the counterparty by the reporting deadline, the counterparty
shall specify the complete and accurate details of all of the individual collateral
components of that SFT in Fields 75 to 94 of Table 2 of the Annex when reporting
this SFT for the first time with the action type ‘New’ in Field 98 of Table 2 of the
Annex.

Where the collateral of an SFT is linked to an individual loan, but the details of the
collateral are not known by the counterparty by the reporting deadline, the
counterparty shall specify, with the action type “Collateral update” in Field 98 of
Table 2 of the Annex, the complete and accurate details of all of the individual
collateral components of that SFT in Fields 75 to 94 of Table 2 of the Annex as soon
as they are known and no later than the working day following the value date
specified in Field 13 of Table 2 of the Annex.

A counterparty collateralising one or more SFTs with a collateral basket that is
identified by an International Securities Identification Number ('ISIN"), shall specify
the ISIN in Field 96 of Table 2 of the Annex when reporting it with the action type
‘New’ in Field 98 of Table 2 of the Annex.

A counterparty collateralising one or more SFTs with a collateral basket that is not
identified by an ISIN, shall specify the code 'NTAV' in Field 96 of Table 2 of the
Annex when reporting the SFT with the action type ‘New’ in Field 98 of Table 2 of
the Annex.

For the purpose of paragraphs 4 and 5, the counterparty shall also specify, with the
action type “Collateral update” in Field 98 of Table 2 of the Annex, the complete and
accurate details of all the individual collateral components of that SFT in Fields 75 to
94 of Table 2 of the Annex as soon as those details are known and no later than the
working day following the value date specified in Field 13 of Table 2 of the Annex.

A counterparty collateralising several SFTs on a net exposure basis shall specify the
value 'true' in Field 73 of Table 2 of the Annex. That counterparty shall specify, with
the action type “Collateral update” in Field 98 of Table 2 of the Annex, the complete
and accurate details of all of the individual collateral components of these SFTs in
Fields 75 to 94 of Table 2 of the Annex as soon as those details are known and no
later than the working day following the value date specified in Field 13 of Table 2
of the Annex.
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Article 4
Reporting of reuse of collateral

1. A counterparty receiving one or several financial instruments as collateral in a SFT
shall specify the complete and accurate details of any reuse of each of those financial
instruments in Fields 7, 8 and 9 of Table 4 of the Annex.

2. A counterparty receiving cash as collateral in a SFT shall specify the complete and
accurate details of all cash collateral reinvestment for each currency in Fields 11, 12
and 13 of Table 4 of the Annex.

Article 5
Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussels, 13.12.2018

For the Commission
The President
Jean-Claude JUNCKER
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